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UNITED STATES CIRCUIT COURT, 


DISTRICT OF MINNESOTA. 


Pleas before the Honorable, the Judges of the Circuit Court of the 
United States of America, for the District of Minnesota, for the June term 


of said Court, held in the city of St. Paul, in said District, in the year of , 
our Lord one thousand eight hundred and eighty-four, and of our Inde- 
pendence the 1o8th year. 


SANFORD S. SMALL, 


NORTHERN PACIFIC RAILROAD COMPANY. 


Be it remembered that on this 11th day of December, 1882, came the 2 
complainant above named, by Rea, Woolley & Kitchel and J, M. Shaw, 
his solicitors, and filed in the Clerk’s office of the said Court, his return 
from the District Court of Hennepin County, said return being in the 
words and figures following, to-wit : 


RETURN FROM STATE COURT. 


STATE OF MINNESOTA, ) District Courr, 


County of Hennepin. ) Fourth Judicial District. 


SANFORD S. SMALL, Plaintiff, 
Ss. 


THE NORTHERN PACIFIC RAILROAD COMPANY, 
Defendant. 
SUMMONS FOR RELIEF. 
The State of Minnesota to the above named Defendant: 


You are hereby summoned and required to answer the complaint of 
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the plaintiff in the above entitled action, which is hereto attached and here- 
with served upon you, and to serve a copy of your answer to said com- 
plaint on the subscribers, at their office, in the city of Minneapolis, in the 
county of Hennepin and State aforesaid, within twenty days after the ser- 
vice of this summons upon you, exclusive of the day of such service ; and 
if you fail to answer the said complaint within the time aforesaid, the plain- 
tiff in this action will apply to the Court for the relief demanded in the 


complaint. 
Dated April 11th, A. D. 1882. 
REA, WOOLLEY & KITCHEL, 
Plaintiff’s Attorneys, 
Minneapolis, Minn. 


STATE OF MINNESOTA, ) 
» SS. 
County of Ramsey. 


I hereby certify and return that at the city of Saint Paul, County and 
State aforesaid, on the 19th day of April, A. D. 1882, I served the sum- 
mons and complaint hereto attached, upon the within named—the North- 
ern Pacific Railroad Company—personally, by handing to and leaving 
with Hermann Haupt, General Manager of said railroad, a true and cor- 
rect copy thereof. 

Dated this roth day of April, A. D. 1882. 

Sheriff's fee, service, $1.40. 

FRED REICHTER, 
Sheriff of Ramsey County, Minn. 
By MARION HANSON, 
Deputy. 


CIRCUIT COURT 


OF THE 


NITED STATES. 
‘DISTRICT OF MINNESOTA. 


STATE OF MINNESOTA, ) DISTRICT COURT, 
- SS. . 
County of Hennepin. ’ Fourth Judicial District. 


SANFORD S. SMALL. 
Plaintitt. 


c's. 


THE NORTHERN PACIFIC RAILROAD COMPANY, 


Defendant. 


COMPLAINT. 


Plaintiff complains of detendant, and alleges: 

That said defendant was at ail the times hereinafter mentioned and now 
is a corporation duly created, organized and existing under and by virtue 
of the laws of the United States of America; that heretofore, to-wit, on 
the first day of March, A. D. 1880, said corporation, defendant, was 
seized and possessed in fee simple of the following described real estate, 
situate, lying and being in the county of Traill, Territory of Dakota, to- 
wit: Sections three (3), five (5), seven (7), nine (g), eleven (11), thir- 
teen (13), fifteen (15), seventeen (17), nineteen (19), twenty-one (21), 
twenty-three (23), twenty-five (25), twenty-seven (27), twenty-nine (29), 
thirty-one (31), thirty-three (33) and thirty-five (35), in township one 
hundred and forty-five (145), of range fifty-six (56), and 

Sections one (1) and thirteen (13), the east half (E. \% ) of section three 
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(3), the east half (E. %) of section nine (9g), the north half (N. '%) of 
section five (5), the west half (W. ') of section twenty-one (21), the west 
half of northwest quarter (N. W. 4) and west half of southwest quarter 
(S. W. 4) of section twenty-five (25) and northeast quarter (N. E. 14 ) 
of section twenty-nine (2g) in township one hundred and forty-four (144) 
of range fifty-five (55), and 

Sections three (3), five (5), seven (7), nine{g), fifteen (15), seventeen 
(17), nineteen (19), twenty-one (21), twenty-seven (27), twenty-nine (29), 
thirty-one (31) and thirty-three (33) in town one hundred and forty-six 
(146) of range fifty-five (55), and 

Sections three (3), five (5), seven (7), nine (g), fifteen (15), seventeen 
(17), nineteen (19), twenty-one (21), twenty-three (23), twenty-five [25], 
twenty-seven [27], twenty-nine [29], thirty-one [31], thirty-three [33] and 
thirty-five [35], and the west half [W. '%] of northwest quarter [N. W. 
4], and the south half of section eleven [11] and the south half of section 
thirteen [13] in township one hundred and forty-four [144] of range fiity- 
six [56], and 

Sections one [1], three [3], five [5], seven [7], nine [9], eleven [11], 
thirteen [13], fifteen [15], nineteen [19], twenty-one [21], twenty-three 
[23], twenty-five [25], twenty-seven [27], twenty-nine [29], thirty-one 
[31] and thirty-three [33], in township one hundred and forty-six [146] 
of range fifty-six [56], and 

Sections one [1], three [3], five [5], seven [7], nine [9], eleven [11], 
thirteen [13], fifteen [15], seventeen [17], nineteen [19], twenty-one [21], 
twenty-three [23], twenty-five [25], twenty-seven [27], twenty-nine [29], 
thirty-one [31], thirty-three [33] and thirty-five [35] in township one 
hundred and forty-five [145], of range fifty-five [55]. 

That on said day to-wit, The said first day of March, 1880, said 
plaintiff and said defendant made and entered into a contract whereby said 
defendant bargained, sold and agreed to convey to said plaintiff by good 
and sufficient warranty deeds at the times and in the manner; and for the 
consideration hereinafter stated, all of the foregoing described land; that 
said contract was entire and inseparable for the purchase by plaintiff and 
sale by defendant of the entire tract of land embraced in the foregoing 
description, to the end and for the purpose of the mutual benefits to be 
derived by plaintiff and defendant as hereinafter set out. 

That the terms and conditions of said contract for the purchase and sale 
of said described lands so made and entered into by said plaintiff and de- 
fendant were as follows, to-wit: 

Said corporation, defendant, agreed to sell to said plaintiff all of said 
lands above described at the price of two and a half dollars [$2.50] per 
acre, except that portion of said lands lying in said township one hundred 
and forty-four [144], range fifty-six [56], the price of which was fixed in 
and by said contract at two and 75-100 dollars [$2.75] per acre in con- 
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sideration of the undertakings of the plaintiff hereinafter set forth. Said 
plaintiff agreed then and there to pay said defendant the aforesaid prices 
for said land and assume said undertakings which are hereinafter set out. 
It was then and there agreed by and between said parties, plaintiff and 
defendant, that said described lands were to be paid for in the preferred 
stock of said corporation, defendant, at the par value thereof; that said 
plaintiff should make such payments of stock to said defendant from time 
to time as he, the said plaintiff, was able to procure the same, provided 
said purchase price of said lands should be fully paid by said plaintiff 
within a reasonable time from the date of said contract. 

That whenever and as often as said plaintiff. was able to and did make 
payments as aforesaid on account of the purchase price of said lands, said 
detendant was to convey to said plaintiff, his heirs and assigns,so much of said 
described lands as such payment or payments paid for at the prices per acre 
hereinbefore stated. That in consideration of said agreement of said 
defendant to sell and convey said land to said planitift as aforesaid, and at 
the request of said defendant, said plaintiff agreed to enter upon said lands 
and lay out a new town to be situated as nearly as practicable in the centre 
of said described lands; to proceed at once to erect in said town, by him 
to be laid out, a hotel of sufficient capacity to accommodate from thirty to 
hity guests; to erect a store building in said town and start and establish 
therein a grocery store for the convenience of settlers; and also to erect a 
building for the accommodation of a post office and procure the establish- 
ment of a post office in said new town by the proper authorities; to break 
one hundred acres of land on cach of five sections of said described land 
during the breaking season of 1881. And said plaintiif further agreed in 
consideration of said defendant's said agreement to sell and convey to 
him said lands as aforesaid, to enter upon said lands at his, plaintiff's 


own proper cost and expense, survey and take field notes of so much of 


said described lands as at date of said agreement thad not been surveyed 
and of which no.field notes had been taken, to-wit: fiity thousand [50,000] 
acres of said described lands; to devote all his time, until the said entire 
tract was conveyed as aforesaid to plaintiff, to the advertising of said lands 
and the region and locality in which they are situate for the purpose ot in- 
ducing immigration thereto, and to the sale of said lands in small tracts to 


actual settlers. 


That then and there. at the time and place of making said contract of 


purchase and sale, detendant by its duly authorized agent marked on the 


plats of lands of said defendant in the office of the land department of 


said defendant all the lands hereinbefore described as sold to said plaintiff. 
That thereafter, to-wit, on the 30th day of April, 1880, under and by 
virtue of said contract, and pursuant to its provisions, said plaintiff paid 
said defendant on account of the purchase price of said described lands, 
in its preferred stock at the par value thereof, twenty-eight thousand eight 
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hundred and three and forty one-hundredths dollars [$28,803.40]. And 
said defendant then and there pursuant to said contract and the provisions 
thereof on its part to be performed, by its warranty deed duly executed 
and delivered, conveyed to the plaintiff the following described lands, the 
same being part of said above described tract, embraced in said contract 
of purchase and sale, to-wit: Sections three [3], five [5], seven [7], nine 
[9], eleven [11], thirteen [13], fifteen [15], seventeen [17], nineteen (19), 
twenty-one (21), twenty-three (23), twenty-five (25), twenty-seven (27), 
twenty-nine (29), thirty-one (31), thirty-three (33) and thirty-five (35), in 
township one hundred and forty-five (145), of range number fifty-five 
[55], the same being the amount of said lands paid for and covered by 
said payment at the price fixed in and by said contract. That thereafter, 
to-wit, on the 30th day of June, A. D. 1880, the said plaintiff under and 
by virtue of said contract and pursuant to its provisions paid said defen- 
dant on account of the purchase price of said described lands embraced 
in said contract in its preferred stock at the par value thereof the sum of 
twenty-five thousand five hundred and seventy-two and 45-100 dollars 
[$25,572.45], and said defendant then and there pursuant to said contract 
and the provisions thereof on its part to be performed by its warranty deed 
duly executed and delivered, conveyed to. the plaintiff the following de- 
scribed lands, the same being a part of said described tract embraced in 
said contract of purchase and sale, to-wit: 

Sections three (3), seven (7), nine (g), eleven (11), fifteen (15), seven- 
teen (17), nineteen (19) and twenty-five (25), in township one hundred 
and forty-five (145) north, of range fifty-six (56), and said defendant then 
and there, at the request of the plaintiff, by its warranty deed duly 
executed and delivered, conveyed the tollowing described lands, the same 
being part of said described tract, embraced in said contract of purchase 
and sale, to E. H. Steele, to-wit: 

Sections five (5),twenty-one (21), twenty-three (23 ),twenty-seven (27), 
twenty-nine (29), thirty-one (31), thirty-three (33) and thirty-five (35), in 
township one hundred and forty-five (145) north, of range fifty-six (56). 
Said lands so on said 30th day of June, A. D. 1880, conveyed as afore- 
said to said plaintiff and at plaintiff's request to the said Steele, being the 
amount or portion of said lands embraced in said contract of sale, paid tor 
by said payment of ($25,572.45) twenty-five thousand, five hundred and 
seventy-two and 45-100 dollars, at the prices fixed in and by said contract 
of purchase and sale. 

That thereafter, to-wit, on the 31st day of July, A. D. 1880, said plain- 
tiff under and by virtue of said contract, and pursuant to its provisions 
paid said defendant on account of the purchase price of said described 
lands embraced in said contract in its preferred stock at the par value 
thereof, the sum of nineteen thousand, one hundred and forty-six and 
40-100 ($19,146.40) dollars, and said defendant then and there pursuant 


to said contract and the provisions thereof on its part to be performed by 
its warranty deed duly executed and delivered, conveyed to plaintiff the 
following described lands, the same being part of the hereinbefore de- 
scribed lands, embraced in said contract of purchase and sale, to-wit: 
Sections three (3), five (5), seven (7), nine (g), filteen (15), seventeen 
(17), nineteen (19), twenty-one (21), twenty-nine (29) and thirty-one (31), 
in township one hundred and forty-six (146) north, of range fifty-five (55), 
and then and there at plaintiff's request by its warranty deed duly exe- 
cuted and delivered, conveyed to E. H. Steele, the following described 
lands, the same being a portion of the hereinbefore described lands em- 
braced in said contract of purchase and sale, to-wit: Sections twenty- 
seven (27) and thirty-three (33), township one hundred and forty-six (146) 
north, of range fifty-five (55). Said lands so conveyed on said 31st day 
of July, A. D. 1880, to said plaintiff, and at plaintiff's request to said 
Steele, being the portion or amount of said described lands, embraced in 
said contract of purchase and sale, paid fer by said payment of nineteen 
thousand one hundred and forty-six and 40-1007 dollars ($19,146.40) pur- 
chase money at the prices fixed in and by said contract. 

That thereafter, to-wit, on the 11th day of August, A. D. 1880, said 
plaintiff under and by virtue of said contract and pursuant to its provisions 
paid said defendant on account of the purchase price of said described 
land embraced in said contract, in its preferred stock at the par value 
thereof, the sum of one thousand, three hundred and twenty dollars ($1,- 
320.00), and said detendant then and there pursuant to said contract and 
the provisions thereof on its part to be performed, by its warranty deed 
duly executed and delivered, conveyed to said plaintiff the following de- 
scribed lands the same being part of the hereinbetore deseribed lands 
embraced tn said contract of purchase and sale, to-wit: 

The west half (W. '2), of northwest quarter (N. W. ', ) and west 
half (W. ') of southwest quarter (S. W. '4) of section cleven (11). 
The north half (N. ':) of section thirteen (13), in township one hundred 
and forty-four (144), range fifty-six (56), the same being the portion or 
amount of said lands embraced in said contract of purchase and sale paid 
for by said payment of purchase money at the price of said lands fixed in 
and by said contract. 

That thereafter, to-wit, on the fitth day of October, A. D. 1880, said 
plaintiff under and by virtue of said contract and pursuant to its pro- 
visions, paid said defendant on account of the purchase price of the afore- 
said described lands embraced in said contract in its preferred stock at the 
par value thereof the sum of fifteen thousand and four hundred dollars 
($15,400), and the said defendant then and there pursuant to said contract 
and the provisions thereot on its part to be performed by its warranty deed 
duly executed and delivered, conveyed to said plaintitf the following de- 
scribed lands, the same being part of the hereinbefore described lands 
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embraced in said contract of purchase and sale, to-wit: Sections twenty- 
one (21), twenty-three (23), and thirty-three (33), and southeast quarter 
(S. E. 4%) of section eleven (11) in township one hundred and forty-four 
(144), range fifty-six (56), and said defendant then and there at plaintiff's 
request, by its warranty deed duly executed and delivered, conveyed to 
E. H. Steele the following described lands, the same being part of the 
aforesaid described lands embraced in said contract of purchase and sale, 


to-wit : 


Sections fifteen (15), twenty-five (25), twenty-seven (27), twenty-nine 
(29), thirty-five (35) and south half (S. %) of section thirteen (13) in 
township one hundred and forty-four (144), range fifty-six (56. } 

Said lands so conveyed on said 5th day of October, A. D. 1880, to 
plaintiff, and at plaintiff's request to said Steele, being the part or portion 
of said described lands embraced in said contract of purchase and sale, 


paid for by said payment of $15,400.00 purchase money, at the prices of 


said land fixed in and by said contract. 


That thereafter, to-wit, on the 15th day of October, A. D. 1880, said 
plaintiff, under and by virtue of said contract and pursuant to its provisions, 


paid said defendant on account of the purchase price of the aforesaid de- 


scribed lands, embraced in its said contract, in its preferred stock, at the 


par value thereof, the sum of four thousand, seven hundred and twenty 


dollars ($4,720.00), and the said defendant then and there, pursuant 


to said contract and the provisions thereof on its part to be per- 


formed by its warranty deed duly executed and delivered, conveyed pur- 


suant to said contract and at plaintiff's request to Edward H. Steele, the 


following described lands, the same being part of the hereinbetore de- 


scribed lands embraced in said contract of purchase and sale, to-wit : 


Sections three (3), five (5) and seven (7) in township one hundred and 


forty-four (144), range fifty-six (56), the same being the part or portion of 
the aforesaid described lands embraced in said contract of purchase and 


sale, paid for by said payment of four thousand, seven hundred and twen- 


ty dollars purchase money, at the price of said lands fixed in and by said 


contract. 


That thereafter, to-wit, on the 30th day of October, A. 1D. 1880, said 
plaintiff, under and by virtue of said contract, and pursuant to its provi- 


sions, paid said defendant on account of the purchase price of the afore- 


said described lands embraced in said contract, in its preferred stock, at 


the par value thereof, the sum of thirty thousand, nine hundred and twenty 
dollars (30,920.00), and the said defendant then and there, pursuant to 
said contract and the provisions thereof on its part to be performed by its 


warranty deed duly executed and delivered, conveyed to said plaintiff the 


following described lands, the same being part of the hereinafter described 


lands embraced in said contract of purchase and sale, to-wit : 


Section sev- 


enteen (17) and the west half (W. '%) of section nineteen (19), township 
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one hundred and forty-four (144), range fifty-six (56), and said defend- 
ant then and there, at plaintiff’s request and pursuant to said contract by 
its warranty deed duly executed and delivered, conveyed to Edward H. 
Steele, the following described lands, the same being part of the aforesaid 
described lands embraced in said contract, to-wit : 

Section nine (g) and the west half (W. '4) of section thirty-one (31), 
township one hundred and forty-four (144), range fifty-six (56); also sec- 
tions one (1), three (3), five (5), seven (7), nine (g), eleven (11), thirteen 
(13), fifteen (15), seventeen (17,) nineteen (1g), twenty-one (21), twenty- 
three (23), twenty-five (25), twenty-nine (29), thirty-one (31), and thirty- 
three (33), intownship one hundred and forty-six (146), range fifty-six (56), 
said lands so conveyed on said 30th day of October, A. D. 1880, to said 
plaintiff, and at said plaintiff's request to said Steele, being the part or por- 
tion of the aforesaid, herein described lands embraced in said contract paid 
for by said payment of said thirty thousand, nine hundred and twenty 
dollars ($30,920.00) purchase money at the prices fixed in and by said 
contract. 

That thereatter, to-wit, on the 18th day of February, A. D. 1881, 
plaintiff, under and by virtue of said contract and pursuant to its provisions, 
paid said defendant on account of the purchase price of the aforesaid de- 
scribed lands, embraced in said contract, in its preferred stock at the par 
value thereof the sum of two hundred and twenty dollars ($220.00), and 
the said defendant then and there pursuant to said contract and the pro- 
visions thereof on its part to be performed by its warranty deed, duly exe- 
cuted and delivered, conveved to said plaintiff the following described 
lands, the same being part of the hereinbefore described tract of land em- 
braced in said contract, to-wit: the east half (E. %) of the southwest 
quarter (S. W. %) of section eleven (11), in township one hundred and 
forty-four (144), range fifty-six [56], the same being the part or portion of 
said purchased tract paid for by said payment of $220.00, at the price 
fixed in said contract. , 

That at the time and times plaintiff made each and all of the fore- 
going payments on account of the purchase price of said lands, under 
said contract, and in accordance with its terms and conditions, said defen- 
dant without suggestion, interposition or demand whatever of plaintiff in 
regard thereto, selected from the entire tract embraced in said contract as 
aforesaid the part and parts or portion and portions thereof conveyed as 
aforesaid to plaintiff, and at his request to said Edward H. Steele, in con- 
sideration of and at the time and times of each and all of said payments 
respectively. That a short time after making said last payment on account 
of the purchase price of said lands as aforesaid, to-wit, on the first day of 
March, A. D, 1881, plaintiff applied to the agent of said defendant having 
charge of the sale and convéyance of its lands for the conveyance to him 
(plaintiff) of certain of the lands of said described purchased tract not 
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theretofore conveyed pursuant to said contract upon the payment to defen- 
dant of the purchase price thereof according to the terms of said contract, 
and was then and there informed by said agent of said defendant that said 
defendant refused to survey the remaining unconveyed portion of said 
described purchased lands, or any part thereof to plaintiff under or by 
virtue of said contract and at the price therein agreed upon, and _ utterly 
and absolutely refused longer to be bound by said contract or any of its 
provisions, and said agent then and there stated to the plaintiff that the 
grounds of said refusal were that the contract aforesaid had not: been re- 
duced to writing. 

That said plaintiff, relying upon the good faith of defendant, and 
relying upon its avowed intent and purpose to carry out and fulfill said 
contract according to its terms and provisions, had, previous to the refusal 
as aforesaid of said defendant to convey to him, the said plaintiff, under 
said contract the portion of said lands purchased by said contract as here- 
inbefore set forth remaining unconveyed, according to the terms thereof, 
had at great inconvenience and expense prepared for the payment of the 
full amount of the purchase price of said purchased lands, remaining 
unpaid. 

And plaintiff further alleges that relying upon the honesty, fair-dealing 
and good faith of the defendant in making and entering into said contract 
of purchase and sale, and relying upon its promises therein made, and 
upon its expressed intent to fulfill all the provisions of said contract on its 
part to be performed, he, the said plaintiff, with all due diligence and 
within the times specified in said contract did and performed all the acts 
and provisions of said contract on his part to be done and performed. 

That pursuant to the provisions of said contract on his part to be 
performed in the summer of 1880, he, said plaintiff, entered upon said pur- 
chased tract, and at his own proper cost and expense laid out and estab- 
lished the town of Hope, situate near the centre of said tract, and now a 
flourishing village of several hundred inhabitants. 

That the said plaintiff pursuant to the provisions of said contract on 
his part to be performed during the summer season of 1880, erected in 
said town of Hope a hotel having capacity to accommodate fifty guests at 
a cost to him, plaintiff, of the sum of twenty-five hundred dollars 
($2,500.00). 

That he, the said plaintiff, pursuant to said contract procured the 
erection of a building for the accommodation of a post office, and pro- 
cured the establishment of a post office by the post office department of 
the United States government, at said town of Hope, by him laid out as 
hereinbefore set forth. 

That pursuant to the provisions of said contract on his part to be per- 
formed, plaintiff erected in said town of Hope, by him laid out as afore- 
said, a large and commodious store building, and granted the use and 
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occupation of the same for two years free of rent, to a merchant who in 
the summer of 1880 occupied the same and started, and has ever since 
occupied, and carried on therein, and now does occupy and carry on 
therein a grocery store for the accommodation of settlers in that locality. 

That pursuant to the provisions of said contract on his part to be 
performed said plaintiff entered upon and procured to be surveyed, and 
field notes thereof made, that portion of said hereinbefore described pur- 
chased tract not surveyed at the date of said contract, to-wit, fifty thou- 
sand acres of said purchased tract, at a cost to said plaintiff of the sum of 
five hundred dollars [$500.00] 

That said plaintiff from and after the date of said contract of purchase 
and sale and pursuant to its provisions has devoted his time exclusively to 
the work of advertising the locality in which said purchased lands are situ- 
ated and in inducing immigration thereto, and in selling said lands out in 
small tracts to actual settlers. That said plaintiff expended the full sum of 
eight thousand dollars ($8,000.00) of his own private funds in advertising 
said lands and the locality in which said lands are located, pursuant to the 
provisions of said contract on his part to be performed ; and that through 
the exertions of plaintiff in that behalf three hundred families have been 
induced to immigrate to, and permanently settle in the locality in which 
are situated said purchased lands, and are now permanent residents therein. 

That said plaintiff broke one hundred (100) acres of land on each 
of five sections of said purchased tract during the breaking season of 
I88t. 

That said plaintiff did and performed, all and every, the acts, things 
and conditions by him to be done and performed under, by virtue of, and 
pursuant to the terms and provisions of said contract within the period 
fixed in and by said contract and in the manner therein prescribed. 

That defendant never notified plaintiff to close said contract or com- 
plained that plaintiff was delaying payments of the purchase price unreas- 
onably under the terms of said contract, or in any manner indicated or 
suggested to plaintiff or to anyone in his behalf, that it was dissatisfied with 
said contract or with the action of the plaintiff thereunder, or that it would 
not fully execute the same until its refusal to convey to plaintiff, thereunder 
on, to-wit, March rst, 1881, as hereinbefore set forth. 

That before said refusal of said defendant to convey as aforesaid, to- 
wit, prior to March rst, 1881, plaintiff had done and performed in every 
particular, all and every, the things by him to be performed up to that 
date under and by virtue of and pursuant to the provisions of said con- 
tract. 

That there remains of said described purchased lands not conveyed to 
said plaintiff the following described lands, to-wit : 

The east one-half (E. %) of section nineteen (19) and the east half o 
section thirty-one (31), township one hundred forty-four (144), range 
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fifty-six (56), sections one (1), thirteen (13), east half (E. 1%) of section 
three (3), east half (E. %) of section nine (9), north one-half (N. %) of 
section fifteen (15), west half (W. %) of section twenty-one (21), the 
west half of the northwest quarter (N. W. 4 ) and west half of southwest 
one-quarter (S. W. 4%) of section twenty-five (25) and northeast quarter 
(N. E. 4%) of section twenty-nine (29), township one hundred and forty- 
four (144), range fifty-five (55). Said described lands being a part of and 
included in said hereinbefore described purchased tract, and embraced in 
said contract of purchase and sale, and which said lands defendant refuses 
to convey to plaintiff under said contract. 

That said above described lands which defendant refuses as aforesaid to 
convey to plaintiff, constitute in part that portion of said entire purchased 
tract upon which plaintiff entered and surveyed and made field notes of at 
his own individual cost and expense, pursuant to the provisions of said 
contract of purchase. 

That acting in good faith and relying on the good faith and fair deal- 
ing of said defendant, and previous to the refusal of said defendant to fulfill 
said contract by the conveyance of the last hereinbefore described portion of 
said purchased tract to him in pursuance with the provisions of said con- 
tract, said plaintiff sold for a valuable consideration and bound himself by 
contract to convey one undivided half of said last hereinbefore described 
lands to Edward H. Steele, of Minneapolis, Minnesota, and relying, as 
aforesaid, upon the good faith of said defendant to execute and fulfill said 
contract as to the last aforesaid described lands, said plaintiff contracted a 
loan of two dollars ($2) per acre upon the half of said last described lands, 
not sold by him to said Steele, as aforesaid, the purpose and object of said 
loan being to enable the said plaintiff to perform faithfully all the con- 
ditions of said contract by him to be performed, and said sum of two 
dollars ($2) per acre so borrowed by said plaintiff was by him expended in 
discharging and performing his obligations and duties under and pursuant 
to said contract. And plaintiff further avers that he has done and per- 
formed every act and thing by him to be done and performed under and 
by virtue of said contract, and pursuant to any and all of its provisions. 
That all the money, labor and time, so as hereinbefore stated, expended, 
done and performed by said plaintiff, was expended, done and performed 
by him, the said plaintiff, in consideration of the said defendant's contract 
as aforesaid, to convey to him all of said first herein described tract of land, 
pursuant to said contract. 

That said plaintiff heretofore, to-wit, on the 24th day of March, A. D. 
1882, at its office in the city of St. Paul, Minnesota, tendered said defen- 
dant in its preferred stock at the par value thereof, the full and just sum of 
eight thousand seven hundred and fifteen dollars, being the full amount of 
the purchase price of said purchased tract remaining unpaid and the full 
and just value of that portion of said purchased tract, not conveyed to 
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plaintiff at the price fixed in and by said contract of purchase and sale, 
and that defendant then and there refused, and still does refuse to convey 
said lands to this plaintiff and to comply with said contract on its part. 

And plaintiff avers that ever since said tender made as aforesaid, to- 
wit, on the 24th day of March, 1882, he has remained and still is ready 
and willing to pay to the defendant the said sum of eight thousand seven 
hundred and fifteen dollars, in its preferred stock as aforesaid, and now brings 
the same into court for that purpose, and plaintiff further avers that he 
always has been and now is ready and willing to receive a conveyance of 
said premises according to the terms of said contract. 

And plaintiff further avers that by reason of the breach of said con- 
tract on defendant's part, its refusal to convey to plaintiff as aforesaid the 
part or portion of said purchased tract remaining unconveyed as aforesaid, 
and of its failure to specifically perform said contract according to its terms 
and provisions, plaintiff has suffered damages in the sum of seventeen 
thousand dollars ($17,000). -° 

Wherefore plaintiff demands judgment. 

I. That the said contract so made between the plaintiff and defen- 
dant hereinbefore set out may be specifically performed, and that said de- 
fendant be adjudged to convey said last hereinbefore described lands to 
plaintiff and to execute good and sufficient deed or deeds thereof to: him 
on payment by said plaintiff of the balance of the purchase money of said 
entire purchased tract as aforesaid. 

Il. That said defendant be adjudged to account and pay to said 
plaintiff the damages he has sustained by reason of the breach of said 
contract on defendant's part, and its failure and refusal to fulfill and exe- 
cute said contract as aforesaid, to-wit, the sum of seventeen thousand 
($17,000.00) dollars, and for such other and further relief as to the court 
may seem just and equitable and for his proper costs and disbursements 
herein. 

REA, WOOLLEY & KITCHEL, 
Plaintiff's Attorneys, 
Minneapolis, Minn. 
[DULY VERIFIED. ] 
Complaint endorsed: 
Filed Oct. 27, 1882. 
E. J. DAVENPORT, Clerk, 
By C. B. TiRRELL, Deputy. 
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STATE OF MINNESOTA, ) DISTRICT COURT, 
- $8, 
County of Hennepin. Fourth Judicial District. 
SANFORD S. SMALL, 
Plaintiff, 
vs. 


NORTHERN PACIFIC RAILROAD COMPANY, 


Defendant. 


ANSWER. 


The defendant for answer to the complaint of the plaintiff admits that 
65 it conveyed to the defendant or to the said Steele the lands described in 
the complaint from folios (12) to folio (31) inclusive, and that payments 
were made to the defendant for and on account of the lands so conveyed, 

to the amounts stated in the said portions of the complaint. 

The defendant further admits that it has not conveyed, and that it is 
not willing to convey to the plaintiff any part of the lands described in 
folios forty-four (44) and forty-five (45) of the complaint. 

Further answering, the defendant denies each and every allegation in 
the complaint contained, save the allegation of the defendant’s corporate 
existence, and save the allegation of ownership by the defendant of the 
lands described in the complaint, and save as hereinbefore expressly ad- 
mitted; and the defendant further denies that the plaintiff has suffered any 
damage whatever by reason of the defendant not having conveyed to the 
plaintiff the lands described in folios numbered forty-four (44) and forty- 
five (45) of the complaint. 

Wherefore the defendant prays to be hence dismissed with his costs 
and disbursements in this suit. 


W. P. CLOUGH, 
Attorney for Defendant. 
[DULY VERIFIED. ] 


(TirLE oF CourT AND CAUSE. ] 


The petition of the Northern Pacific Railroad Company, the defen- 
dant in the above entitled action, respectfully showeth: 

That your petitioner is a corporation created by and existing under 
the laws of the United States, to-wit: that certain act of Congress 
approved July 2, 1864, entitled ‘‘An act granting lands to aid in the con- 
struction of a railroad and telegraph line, from Lake Superior to Puget 
Sound, on the Pacific Coast by the Northern route,’’ and the divers sub- 
sequent acts and joint resolutions of Congress relating to the same subject 
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matter; that the above entitled suit has been begun against your petitioner 
by the said plaintiff in the Court aforesaid; that said cause is still pending 
in the said Court and has never been tried; and that the term of said 
Court which begun on October 17th, A. D. 1882, and is now in progress, 
is the first term of the said Court whereat the said cause could have been 
tried since the commencement thereof. 

Wherefore your petitioner prays that the said Court proceed no 
further in said cause, and that the same be removed into the Circuit Court 
of the United States for the District of Minnesota for further proceedings 
therein. 

W. P. CLOUGH, 
Attorney for Petitioner. 
Endorsed: ‘‘ Filed, Oct. 18, 1882. 
E. J. DAVENPORT, Clerk.”’ 


[TirLE oF Court AND CAUSE. ] 


KNOW ALL MEN BY THESE PRESENTs, that W. P. Clough and E. 
G. Rogers, sureties of the Northern Pacific Railroad Company, defendant 
in the above entitled action, are held and firmly bound unto Sanford S. 
Small, plaintiff in the above entitled suit, in the penal sum of one thou- 
sand dollars, lawful money of the United States; for the payment of which 
well and truly to be made, we hereby bind ourselves, our legal representa- 
tives and assigns forever, firmly by these presents. Sealed with our seals 
and dated onthe 18th day of October, 1882. 

WHEREAS, the defendant in the above entitled suit, the Northern 
Pacific Railroad Company, has this day filed in the said Court, its petition 
praying for the removal of the said suit into the Circuit Court of the 
United States for the District of Minnesota for further proceedings therein. 

Now, THEREFORE, the condition of the above written obligation 1s 
such that if the said defendant, the Northern Pacific Railroad Company, 
shall enter in the said Circuit Court of the United States, at the next 
session thereof hereafter to the holder, a copy of the record in the said 
suit; and shall pay all costs that may be awarded by the said Circuit 
Court, if the said Circuit Court shall hold that such suit was wrongfully or 
improperly removed thereto; then the said obligation shall be void, but 
shall otherwise remain of full force and virtue. 

E. G. ROGERS. [SEAL. ] 
W. P. CLOUGH. [sEAt. ] 


STATE OF MINNESOTA, ) 


SS. 


Ramsey County. ) 


Personally came before the undersigned, a Notary Public in and fro 
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said county, W. P. Clough and E. G. Rogers, by me known to be the 
same persons who executed the foregoing instrument, and they acknowl- 
edged that they executed the same voluntarily. 
Witness my hand and Notarial seal, onthe 18th day of Oc tober, 1882. 
C. S. ROHRER, 
[SEAL. ] Notary Public, 
Ramsey County, Minnesota. 


STATE OF MINNESOTA, ) 


SS. 
Ramsey County. 

Personally came before me the undersigned, a Notary Public in and 
for said County, W. P. Clough and E. G. Rogers, the sureties in the fore- 
going instrument, who, having been first by me duly sworn, did depose 
that they are residents and freeholders of said state, and worth the sum of 
one thousand dollars above debts, liabilities and property exempt from 


levy and sale under execution. 
E. G. ROGERS, 


W. P. CLOUGH. 


Subscribed and sworn to before me this 18th day of October, 1882. 
C. S. ROHRER, 


[SEAL. ] Notary Public. 


76 COUNTY OF HENNEPIN, ) 


Clerk’s Certificate. \ 
: SANFORD S. SMALL, 


Plaintiff, 
US. 


NORTHERN PACIFIC RAILROAD COMPANY, 
Defendant. 

I, E. J. Davenport, Clerk of the above named Court, do hereby cer- 
tify and return unto the Honorable, the United States Circuit Court, for the 
District of Minnesota, that I have compared the papers writing to which 
this certificate is attached with the original petition for bond on, and order 
of the Court removing the above entitled action into the United States 
Circuit Court, for the District of Minnesota, and also the summons, com- 
plaint and answer in said action as the same appears of record and on file 
in said Clerk’s office at the Court House, insaid Hennepin County, Minne- 
sota, and find the same to be a true and correct copy of the files and 
records and all thereof. 

In testimony whereof, I have hereunto set my hand and affixed the 

78 seal of said Court, at the city of Minneapolis, this 19th day of October, 


1882. 
E. J. DAVENPORT, Clerk. 


[COURT SEAL. ] By ALBERT REED, Deputy. 
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And afterwards, to-wit, on the 15th day of June, 1883, the following 
testimony on the part of the complainant was filed, said testimony being 


in the words and figures following : 
TESTIMONY ON PART OF COMPLAINANT. 


QO. What contract, if any, had you with the Northern Pacific Rail- 
road Company with reference to the purchase of lands in Traill county, 
Dakota. Give date and lands embraced in the contract. 

Defendant objects to all parol evidence concerning the existence or 
the terms of any contract for the sale by the defendant to the plaintiff of 
any of the lands described in the bill of complaint. 

A. I hada contract about March tst, 1880, to buy all the unsold 
lands in town 146 and 145, 144, range 56 and 146, 145, 144, range 55, 
Dakota, Traill county; that is all the unsold lands which the company 
owned. The lands of the company unsold, which I have mentioned, are 
the same as those described in the complaint. .. 

©. Describe the manner of making this contract fully. 

Same objection on the part of defendant as to previous question. 

A. I went down to Land Department of Northern Pacific Railroad 
office on Jackson street, St. Paul, and told the Land Commissioner, J.B. 
Power, that I wanted to buy a large quantity of land, and told him that I 
wanted it for improvement and to settle up, to get immigration in. He 
told me if I wanted a large body of land for that purpose he would like to 
sell it to me. He asked me what I proposed to do. 1 told him I intended 
to lay out a town, start a store, get a post office, then break some land on 
each section and sell it off for small farms. He told me to come down in 
a few days, and he would let me know more definitely about it. 1 went 
down in a few days again and he told me if I would do what I had stated 
to him, he would sell me that body of land up there which I have before 
mentioned at the price of $2.50 an acre, except town 144 in range 56, 
which would be $2.75 an acre, payable in Northern Pacific preferred stock 
at par value. He said he would give me a reasonable time, that I could get 
my stock along just as I could. I asked him if the lands would be with- 
drawn from market, and he told me they would right then. 

He called Mr. Knowlton, the head clerk in the office, and told him 
that these lands were sold to me, and not to offer them for sale. 

I told him, Mr. Power, that I would take the lands. He told Mr. 
Knowlton to notify the Brainerd office that the lands were sold to me. 
That was all that was said at that time. He told Mr Knowlton in my 
presence to mark those lands on the plats as sold to me. 

©. What did you do in pursuance to this arrangement ? 

Same objection by defendant. 

A. I went right to work. [ built a hotel on these lands on section 
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31, town 145, range 55. I hired a team to run a stage line regularly 
from Tower City on the Northern Pacific Railroad to this hotel. I paid | 
them a bonus of $50.00 a month, and they had all they could make. I 
laid out a town about the hotel and called it Hope. When I started there 
were no improvements on any of these lands, or within 35 miles of them. 

This town of Hope was about 35 miles from defendant's railroad, 
and when I first went there, there was no settlement between it and_ the 
railroad. We staked out for a town 160 acres about the hotel. The 
hotel was about the centre of the tract of land purchased. 

QO. Did this land lie in one body, or were the various parts separated 
in some way ? 

A. They very nearly all cornered together. They were the odd 
sections and could not lie in a solid body. 

O. Proceed and state particularly what you did with reference to 
the settlement of this territory and the improvement of it? 

A. The first thing I done was to advertise, which I did through the 
papers, by pamphlets and by agents. I sent these papers and pamphlets 
all over the country; [ hired agents to work up immigration. I hired one 
at Minneapolis, one at Fargo and one at Tower City. I built a building 
for a post office and hada post office established. The immigrants com- 
menced coming in. We first gave them employment in breaking on this 
land, on different sections of it. Some of these purchased part of these 
lands from me in tracts from '4 to a whole section for actual settlement 
and occupation. A good many actually settled and are living there now 
on some of these lands. Up to the time the company, defendant, refused 
to carry out this contract [ should think 50 families had come there and 
settled on these lands through the inducements which I offered them. Up 
to this time I should say there were 25 sections of these lands which had 
improvements on them. [| also built a store in the town of Hope. The 
hotel and store were put in operation and _ the post office was also running. 
I built a blacksmith shop and got a blacksmith there. In securing immi- 
grants and settlers [ invited persons in search of lands to come there and 
entertained them while there at my own expense, persons who purchased | 
lands of me and settied on them were carried at my expense from Tower 
City to Hope. 

A short time after building the hotel the St. Paul, Minneapolis and 
Manitoba Railway Company run a survey up to that section where the 
hotel was built, then we changed the location of the town and re-located 
the town on the line between the same section where the hotel was and an 
adjoining section, which was section I, in town 144, range 56, so as to be 
on the line of the Manitoba road. This new location was platted into lots 
and blocks, and I built another large hotel costing $25,000. This hotel 
was built on the last named section—section 1. The last hotel was about 
one-fourth of a mile from the one built first. The first hotel cost $2,500. 
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When the county was organized we recorded our plat. This town of 
a Hope is now in Griggs county, which was originally a part of Traill. We 
| platted into this town 160 acres. At the time the Railroad Company, 
2 defendant, refused to convey any more lands, there were at least 50 buildings g 4 
in the town of Hope, and I should think 75 or too more in sight on other 
lands of my purchase, and on government lands in the vicinity which had 
e been built by persons induced to come there by me. The houses on the 
e plat were built by persons who had purchased lots of me, and those on 
3 the adjoining lands of my purchase, were built by persons who had pur- 
hI | chased lands ot me. At this time there were several hundred inhabitants in 
the town of Hope. From and after | entered into this contract, I spent the 
d whole of my time up to the last day of last November in getting settle- 
ment up to these lands and in getting them improved. gs 
oO QO. What knowledge had the defendant of your operations as above — 
stated ? 
1e A. I told the Land Commissioner, ]. B. Power, what I was doing 
ts from time to time, every time I would be in the -office I had a talk with 
1€ him about it. 
Ie QO. Did the defendant convey to you any of the lands embraced in 
n- this contract, if it did describe the time, manner of payment and the vari- 
is ous quantities ? 
se A. They did convey me lands at various times commencing 86 
nit some time in April, after the making of the contract. The manner was 
aw this. I would take to the Land Commissioner what preferred stock I had 
ed and give it to Mr. Power and tell him I wanted that applied upon my 
nd purchase. He and Mr. Knowlton would take it and make me out a re- 
Up ceipt for the amount of stock I had. Sometimes there would be a little 
ad stock left over what would pay for even sections and he would keep it 
‘he until | came down with my next payment. He in every case designating 
ng. the lands to which the stock should apply, and the conveyances which 
mi- were made by the defendant were made pursuant to that designation. 87 
ind When I would go down with other stock, that which was left over 
sed | would be credited in the next payment. The conveyances which were 
wer made to me were made at various times. This method of payments and 
conveyances was kept up until Mr. Power ceased to act as Land Commis- 
and sioner which was some time in February, 1881. 
the At that time I think I had stock in the hands of the Land Commis- 
ated sioner, for which I had not received lands. 
{an QO. When did the defendant decline to carry out the contract or con- 
” ” vey any further lands ? 88 
we A. It was about the first of April, 1881. 
va ' Q. What was the capacity of these hotels as to the entertainment of 
. 


yuests ? 
500. 
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A. The first one would entertain about fifty; the second one from ; 
one hundred and fifty to two hundred. 
©. State more particularly and at large the conversation which you 
had with Power, the Land Commissioner, of defendant in your final inter- 
view with him when the contract was closed, and especially the terms of 
that contract with reference to what you were to do with reference to and 
upon the lands bargained for ? 
A. In our last conversation before closing Mr. Power asked me how 7 


much land I would break. I told him | intended to break some on each 


section, and he asked me when I would do that, and I told him | would 
keep at work at it until | had accomplished it. He said that was rather in- 
definite and wanted me to agree to break at least one hundred acres on each 
of five different sections, not later than the end of the breaking season of 
1881. I agreed to this definitely, that was al! that it was agreed that I should 
do. | agreed to build a store and have it stocked with general goods, includ- 
There had been no survey of these lands at this time, and 


QO 


ing groceries. 
| agreed to get a surveyor and get the field notes of all these lands which 


| purchased, at my own expense. | agreed to lay out a town as near the 


centre of the lands as practicable, and agreed to build and procure the 
establishment of a post office, and to build a hotel capable of accom- 
modating fifty people. I agreed to spend my time and use my efforts in 

procuring immigration to and the settlement of the lands and the selling 
9" of the lands to actual settlers. Thereupon Mr. Power expressed himself 
satisfied with what I promised to do, and agreed to sell me the lands upon 


the terms I have stated. 

©. Where did you see the Land Commissioner, Mr. Power, at these . 
interviews ? 

A. At the general land office of the Northern Pacific Railroad Com- 


pany, St. Paul. V 
©. In coiiducting these negotiations with you and in making’ this 
contract with you as you have stated, in what capacity was Mr. Power 
Q2 a en ee act ? > 
prolessing to act: e 
A. As Land Commissioner of the defendant, the Northern Pacific 
Railroad Company. , be 
th 


©. State what land you did break up to the close of the breaking 
season of 1881? 

A. I think we had 1,000 acres broken and not over 100 acres on any 

I had on five or more sections I know a hundred acres broken 

This breaking was not confined to sections to which I had pro- 

Up to the time defendant finally refused to convey any more 


section. 


on each. 


/ cured title. 
lands, there was broken of these lands by myself and others I had induced 


— 
~~ 
- 


to go and settle not less than 2,000 acres. ' 
Q. State to what extent, as nearas you can, that breaking was done 


on lands to which you had procured title ? 


4 
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A. At the time the company reiused to convey to me any more of 
these lands, I had already received deeds of the lands on which breaking 
was done, but in some instances it was done before | got title, and the 
breaking was done on lands without reference to whether I had at the time 94 
procured title or not. 

©. State whether or not all of the lands described in the compiaint 
were embraced in this one contract which you made with the defendant 

F through Power, or whether there was any other separate contract with 

reference to the purchase of any of these lands, between you and defen- 
dant, so far as the agreement of the defendant to sell you the lands was 
concerned ? | 
| A. This one contract embracing the lands in the complaint is the 
¢ only transaction I ever had with the defendant, except as to the subsequent 
carrying out of the contract, and all the lands subsequently conveyed were 
; conveyed pursuant to this one contract, and all the work I did was done 


| pursuant to this one contract. I went on and laid out this town, procured 

h this post office and grocery store to be established and did the advertising 

e and other things, as before stated, in fulfillment of this contract. 

e ©. State what you did relative to the survey and procuring field 

” notes of these lands? 

n A. I[Iemployed a civil engineer at Minneapolis and went with him 

re _ to Tower City and got our first mark or starting point there and chained 

olf it off 35 miles up to where these lands are. After he stuck the stakes and 

- showed us where our lands were, I went to Fargo and secured the services 
of Randall Hunt to go up and take the field notes. He was a surveyor 

SC and expert in taking field notes. He went there and made and prepared 
held notes of every quarter section of the land described in the complaint. 

m- The lands not conveyed to me and which | am claiming in this action 
were a part of those he took field notes of. 

his ©. Were these lands at all selected with reference to their quality ? 

wer A. As far as I was concerned I took them as they ran without refer- _ 
ence to quality. 94 

“fic Q. What do you know of your own knowledge about these lands 


being designated or marked upon the plats at or about the time you made 
ing this contract ? 
- an » 


A. At the time [I made this contract Mr. Power told me he would 


any mark off these lands as sold to me, and a short time afterwards I was 
eon down in the office of the land department of the defendant, and saw them 
pro- marked on the land plats in that office and in my name. I looked them 
more all over and saw that all the lands described in the complaint were marked 
ced in my name with a lead pencil. 95 
' Q. State whether this town of Hope, laid out and located by you, 
done was located as near as practicable in the center of this tract of land which 


you claimed to have purchased ? 
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A. It was. 

QO. Relate the circumstances of the defendant's refusal to convey? 

A. I called down tothe Northern Pacific offices about April 1, 1882, 
and had a letter of introduction from Gen. Rosser to R. M. Newport, who 
was then Land Agent as I understood it of the defendant and who suc- 
ceeded Mr. Power, to some extent * least in his former duties. I told 
him the circumstances of my trade—giving him all the details of the con- 
tract and what I had done under it. After giving him the details I asked 
him for a pass over the road, as Mr. Power was in the habit of furnishing, 
which he gave me. He then said he would look into my case and let me 
know the next time I came down what the company would do about it. | 
told him I wanted the balance of my lands. It was to this he made the 
remark that he would let me know the next time I came down as above 
stated, Ina few days I went back and saw Newport again at the offices 
ot the defendant in St. Paul, and had another conversation with him. He 
said he had investigated the matter and thought I was entitled to the 
lands, and then he commenced to ask me some questions. He asked me 
what I was doing up there, and what I had done. He asked me who was 
interested with me up there. He asked me if Mr. Power was interested 
with me. I told him no, he was not. He asked me if Mr. Power was a 
particular friend of mine. I told him he was, that Mr. Power always used 
me right. He-said then he would have nothing more to do with it, nor 
me either. I then asked him for a pass up the road and he refused that, 
then I went home. In about a week I came down again and asked him 
again about the carrying out of the trade. I told him I was carrying out 
my part of the contract and I wanted the company to carry out theirs. He 
said the contract wasn’t in writing and he would not carry it out and that 
I couldn’t enforce it, and that he had no time to bother more with it. 
After that I saw Mr. Oakes two or three months after. Mr. Oakes was 
the vice-president of the company, defendant. I told him just the same as 
I did Newport my contract for the purchase of these lands, I told him 
what I had done in substance as I have detailed here. He told me that 
he would order the lands withdrawn from market, and investigate it, and 
if he found it as I stated it to him that I should have my lands according 
to the contract, and if not I shouldn’t. That is the last I heard of it. 

QO. Go on now and state what you did subsequently to that in at- 
tempting to procure a conveyance of the balance of these lands. 

A. I waited what I considered a reasonable time to hear from Mr. 
Oakes; then I went to my attorneys, and asked them what I should do. 
They told me to make a tender of the stock to the company according to 
the terms of the contract, which I did, enough stock to cover the balance 
of the lands, and the company refused to give me the lands. 

Adjourned until Tuesday morning, April 24, 1883, at 10 o'clock. 

Tuesday morning, April 24, the same parties appeared by the same 
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solicitors, and the examination .of Mr. Small being resumed further testify- 
ing, in chief he says: 

©. Can you now give the description of the lands which were inclu- 
ded in the contract between you and the defendant about March 1, 1880, 
that you have testified about? If so, give such description. 

A. Ican. | do not think I can 
do that this morning, as I have not a memorandum with me. 

©. Can you give a description of that portion of the lands included 
in that contract which have not been conveyed to you by the defendant ? 


They are as follows: sections 


If so, give such description. 

A. Ican. They are as follows: E. '% of sec. 19, E. % of sec. 31, 
Town 144, range 56. Sections 1, 13, E. % sec. 3, E. % of sec. 9, N. % 
of sec. 15, W. % of sec. 21, W. % of N. W. 4 and W. % of S. W. 
of section 25, N. E. 4% of section 29, in town 144, range 55. 

©. Can you now give the amount of preferred stock of the defend- 
ant Railroad Company, which was by you tendered to the defendant as 
you have testified, and state also when said tender was made, as near as 
you can fix the date. rs 

A. Said tender was made the 27th day of March 1882. 
They were $100 shares. 


There was 
87 shares and 15-100 of a share. 
©. State whether that covered the agreed price of the unconveyed 
lands included in this contract, or whether there was already some stock 
which had before been tendered on account of this contract, and which 
was then in the hands of the Land Commissioner, and if so, how much? 

A. This tender just coyered the contract price of these lands. 

©. Where was this tender made? 

A. At St. Paul in the Northern Pacific Railroad Company’s office. 

©. What, if any demand, was made upon the defendant when this 
stock was tendered by you ? 

A. I tendered the stock and told R. M. Newport, Land Agent, that 
that stock just covered the purchase price of the balance of my lands and 
that | made a demand ot a conveyance of them. 

©. What was the answer? 

A. He said I had no more lands due me. 

© = State what if any steps you had taken and trouble and expense 
incurred in making preparation for this final payment or tender before you 
had received any notice from the defendant or its commissioner or agent, 


that defendant would not convey the remainder of said lands. 
A. I negotiated a loan of $2.00 an acre, through Elisha Morse, of 


Minneapolis, to get money to pay for these lands, that is, to buy stock 
and gave a mortgage upon part of these unconveyed lands, to secure the 
loan, and I paid him five per cent commission for getting the loan. That 
loan was of $2,560.00. 

©. Prior to the time of your conversations with Newport, the Land 
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Agent of the defendant as you have stated, did the defendant in any way 
notify you of any dissatisfaction with said contract, or of any dissatisfaction 
with your acts and doings thereunder, or complain of any delay upon your 
part, or suggest in any way that it would not convey the remainder of said 
lands for any reason ? 

A. It did not. | 

Q. Had you prior to said conversations with said Newport, the Land 
Agent, entered into any contract with any other person concerning the 
conveyance to such other person of any interest in said unconveyed lands 
or any part thereof; if so, state with whom and what. 

Objected to by defendant's counsel. First, that it is immaterial, and 
second, if there was any contract it should be produced if it were in writ- 
ing, and if it were not in writing, defendant objects to any evidence being 
given of it. 

A. 1 sold an undivided half of all the lands unconveyed to E. H. 
Steele, of Minneapolis. I think | gave Mr. Steele a deed but am not 
sure. A deed of an undivided half interest—I have not the deed or any 
copy with me, but think Mr. Steele has it. 

Q. State whether the money which you raised by loan through 
Morse, as you have stated, was actually expended by you in the purchase 
of the stock of defendant, with which to tender payment for this unconvey- 
ed portion of said lands ? 

A. It was. This loan was effected and this conveyance to Steele 
before I received any intimation from the defendant or its commissioner or 
agent, that the company, defendant, would not convey the balance of these 
lands. 

QO. Why did you perform all these acts and things which you have 
testified ? 

A. Because I agreed to. It was my contract. 

QO. State whether you did and performed all these acts and things, 
relying upon the contract of the defendant which you have stated, to con- 


vey to you all of these lands? 
A. I did. 


©. In your conversations and dealings with Mr. R. M. Newport, con- 


cerning this matter, in what capactity did said Newport profess to be act- 


ing ? 

A. General Land Agent of the defendant. 

QO. Did the defendant ever convey to you the lands described in the 
complaint as unconveyed or any part thereof? 

A. It has not. 


CROSS-EXAMINATION, 


O. Please state if any paper or papers were given you by the de- 
fendant relating to the purchase by you of any of the lands described in 


2y 


the bill of complaint, other than deeds; .if so, state the nature of such pa- 
pers and what has become of them? 
. A. I received one or two letters giving me the number of acres there 
was in each township and fractional part of townships and telling me how , 14 
much stock it would require to pay for said lands. I think these letters 
were from Mr. Power; from either him or Knowlton, his head clerk. | 
also received receipts or certificates tor stock in payment of lands when I 
would take it down or a few days afterwards. The certificates or receipts 
some of them I returned and some | think are around my office. The 
letters I think I have on file. 
(The witness is requested to produce any of the receipts mentioned, 
which he may have in his possession. ) 
©. Were these receipts all similar in torm ? 118 
A. I think they were. 
©. Did each of them contain description of particular tracts of land ? 
I think they did. 
©. They also recited that you had purchased from the defendant 
and paid for the tracts of land therein described ? - » 
Objected to by plaintiff’s solicitor as incompetent and immaterial and 
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not the best evidence. 

A. I think they did. 

QO. Did you receive deeds from the defendant for any lands except - 
those that had been embraced in a prior certificate of a character just men- 
tioned ? 

A. My recollection ts I did. 

©. State the description of any tract of land deeded to you by the 
defendant that had not been embraced in a prior certificate ? 

A. I can’t remember the descriptions. 


Sy 
4 : ©. Can you turnish them ? 
& A. I don’t think I can. 
f QO. When did you first see Col. Newport about these lands ? 
4 A. The first week after he came back and came down to the office. ''/ 
"] ©. The witness is shown page 19 of this deposition and is asked to 
state what breaking or other improvements have been made upon any of 
the tracts of land therein described by him or by his direction ? 
A. I think there is a little breaking on the E. \% of section 19, town 
144, range 56, other than that there is not any improvements. — 
| ©. When was that breaking done ? 
| A. | think in the year 1880. It was done by my direction. 
©. Give the date if you can of your interview with T. F. Oakes? . 
il 


A. I think it was in the spring or early summer of 1881, but am not 
S. S. SMALL. 


J. B. Power a witness produced on the part of the plaintiff being first 
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duly sworn deposes and says: I am 48 years old ; reside at St. Paul, Min- 
nesota; am land commissioner of the St. Paul Minneapolis & Manitoba 
Railway Company. 

©. What was your business in March, 1880? 

A. Land Commissioner of the Northern Pacific Railroad Company, 

QO. When did you become land commissioner of the Northern Pacific 
Railroad Company ? 

A. I don’t remember exact dates, I received the appointment in the 
fall of 1878, and held the position continuously until February, 1881. 

©. Did you personally perform the duty of land commissioner for 
that company during all this time ? 

A. Yes, sir, I was at the head of that department and personally 
controlled it during all that time. My appointment as land commissioner 
was under restriction but the duties merely pertained to the care of their 
lands in Minnesota, Dakota and Montana. 

QO. State generally and fully what were your duties and powers as 
land commissioner of the defendant Railroad Company during this time. 

A. The general charge of all lands belonging to the company. The 
appraisement of the same and sale, with authority to make and sign all 
contracts of sale ; to dispose of lands in such way as my judgment thought 
best for the interest of the company, and to receive pay for the same. 

QO. What restrictions, if any, were placed upon you by the defendant 
concerning the form or manner of making contracts for the sale of lands? 

A. None whatever, except such as might be inferred from the gen- 
eral terms of the letter of appointment, which subjected me to instructions 
from the board of directors from time to time, and perhaps also from the 
President, but as to the President I am not certain. 

QO. What prescribed form was there, if any, required by the board 
of directors or President of the defendant for land contracts made by you 
as land commissioner ? 

A. The Board of Directors never made or suggested any form of 
contract. The forms in use in my office were made by me after consulting 
with our legal adviser. Those forms were never even submitted to Board 
of Directors. They were made by me, and acquiesced in. 

©. With respect to the form of land contracts what restrictions were 
there, if any, as to their being written or oral, by the Board of Directors 
or President ? 

A. There were none whatever. 

O. Were there any restrictions of that kind from any officer or au- 
thoritative source in the company, defendant ? 

A. There were none whatever. 


; 
QO. Then, if we understand you rightly, you had general authority # 

. f= fe ° . . ~ 

to sell and dispose of the lands of the defendant in your discretion, and to, 
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prescribe in your discretion the manner and form of making contracts for 
such sales to and with purchasers of lands from the defendant ? 

A. I so construed the authority conferred in my commission as land 
commissioner, and acted accordingly during all the time. 

©. Was your action during this time in the matter of making sales 
of land in the manner you have stated and your construction of your au- 
thority under your appointment brought to the knowledge of the defend- 
ant and its directors, and if so was it questioned by the defendant or its 
directors during that time? 

A. The defendant and its Board of Directors had full knowledge of 
all sales by means of regular monthly reports specifying particularly lands 
sold, names of purchasers and price tor which it sold, and during the en- 
tire time of my administration all my contracts for sales were approved, 
and in only a few exceptional cases were explanations asked by the Presi- 
dent. In those cases explanations were satisfactory and deeds were issued. 

©. Do you know the plaintiff in this action and when did you first 
become acquainted with him ? 

A. 1 know the plaintiff; became acquairsted with him about the time 
he commenced negotiations for the purchase of lands from the defendant. 
| became acquainted with him through those negotiations. This was early 
in the year 1880, at the land offices of the company here in St. Paul. 

©. State fully what, if any, negotiation and agreement was had be- 
tween yourself as land commissioner of the defendant and the plaintiff 
in this action as to the sale to him of any lands of the defendant What 
lands and what were the terms of such agreement, if any, as to price and 
payment and manner of payment, as also as to conditions to be performed 
by said plaintitf upon and in reference to such lands? 

Defendant's counsel objects to the introduction of any verbal evidence 
of the existence or terms of any contract between the plaintiff and defend- 
ant for the transfer of any of the lands described in the complaint. 

A. Mr. Small introduced himself as a would-be purchaser of a large 
tract of the company’s lands, some 50,000 acres if | remember correctly, 
situated mostly in the southwestern part of Traill county, Dakota Terri- 
tory, and the land was lying from 15 to 30 miles from the road of the de- 
fendant. The exact sections and townships I can’t now designate. They 
could be proven by the records of the office. The application for the pur- 
chase of the lands carried with it a proposition to improve by tillage, the 
erection of houses and the settlement of the lands by persons that were to 
be brought into the country by the applicant. Without remembering the 
exact detail of the acres which should be improved, the buildings which 
were to be erected, or the number of settlers which were to be brought in 


in a specified time, I considered the transaction as one which would be of 


benefit to the company, and fixed prices on the lands applied for, and 
agreed to sell at those prices, so soon as satisfied that the applicant could 
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carry out his plans and agreements. These prices were from $2.50 to 
$2.75 an acre. Am not certain whether some did not reach to $3.00, but 
I cannot say that any did reach $3.00 per acre. Payments for those lands 
were to be made in the preferred stock of the company at par. The times 
of payment were not absolutely fixed, but it was understood that payments 
could be made from time to time as that preferred stock could be procured. 
The agreement of the applicant as to improvement, settlement, etc., 
and payments were made and performed to my satisfaction until up to 
about the time when I left the employ of the company. All the lands ap- 
plied for, with the exception of about 5,000 acres, were taken, paid for and 
conveyed. Before sale was made of any of the lands I enquired of Mr. 
Chas. Pillsbury, of Minneapolis, who stated that Mr. Smal! was amply able 
to carry out all his agreements, and I could safely enter into any agree- 
ment with him. In fact, he was willing to guarantee the performance by 
Small of any agreement he might see fit to make. By this I was satisfied 
of Mr. Small’s ability, and closed the agreement with him. 

QO. Were these lands which you so agreed to sell to Mr. Small sur- 
veyed lands? 

A. Whether surveyed or not by the United States Government, | 
am not prepared to say, but they had not been examined by the company 
after their usual manner before making sales and we had no field notes of 
them. It was not customary for the company to examine lands before 
they were surveyed by the Government. 

©. Can you state whether these lands which were agreed to be sold 
to the plaintiff, were all or any portion of unsold lands in certain numbers 
of towns or townships, and if so what towns or townships. 

A. They were all of the unsold lands in the townships to be taken, 
that is, all of the unsold lands of the defendant in these townships, but the 
exact numbers of the townships I can’t specify. 

Q. Do you remember what, if any, agreement or understanding was 
had with the plaintiff relative to the procuring by him of any survey or 
field notes of these lands so agreed to be sold to him ? 

A. Simply if he wanted to be prepared to describe those lands he 
must make his own surveys and prepare his own field notes. 

©. Do you mean to say that it was agreed by the plaintiff that there 
should be by him improvement or tillage or breaking upon all the sections 
or subdivisions of land agreed to be conveyed to him within any time or at 
all, or was there some number of sections or subdivisions specified upon 
which such improvement or tillage or breaking was to be done by him 
within a given period of time or at all? 

A. It was not understood that every particular tract purchased should 
be improved, neither were any sections designated upon which improve- 
ments should be made, but that within the limits of the territory purchased 
the improvements agreed upon should be made. The particular locality 
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was to be selected by the purchaser, simply the area that was to be broken 
up was specified. At this period of time I cannot specify particularly what 
improvements Mr. Small was to make or what he was to do in respect to 
bringing in settlers, etc. 

©. Can you state whether or not up to the time your connection with 
the defendant company ceased, you had investigated and were informed as to 
what the plaintiff was doing and accomplishing in the way of carrying out 
his agreements and whether such investigation or inquiries were satisfac- 
tory or otherwise ? 

A. I had satisfied myself that he had not only fully, but more than 
carried out his agreements. 

©. Do you remember whether one thing to be done by him was the 
building of a hotel on some portion of this land, and if so, of what capaci- 
ty such hotel should be? 

A. Yes. I remember a hotel was one of the things to be erected. 
The capacity I do not remember. 

O. Do you remember whether anything was agreed to be done by 
him in respect to the building and establishment of a store and the build- 
ing and establishment of a post office on some portion of this land ? 

A. I remember the building a store was one of the things he was to 
do, but the building and establishment of a post office | don’t remember 
about. I remember both the store and hotel were specified, because he 
made arrangements to take in the lumber, as he stated these were both 
essential, to be done at once. 

©. Do you remember whether anything, and if so, what was agreed 
with respect to the laying out of a town upon any portion of this land, and 
if you say you do remember such agreement, state if you can, upon what 
portion of the land said town was to be laid out? 

A. Ido not remember as that was part of the agreement, but it was 
expected that would follow, as a matter of course. I don’t think it was a 
part of the agreement, but it was understood that the settlement of the land 
would necessitate a town, but there was no designation of any part of the 
land for it, but afterwards informing myself of Mr. Small’s work, I knew 
of a town being laid out. 

Q. State if you know what was done upon the records and maps of 
the defendant’s lands in its land office relative to designating thereon the 
lands so agreed to be sold to plaintiff, as having been bargained to him. 

A. All of the lands that were agreed to be sold to plaintiff, were 
marked up on the sales plats in the office by his name being written across 
the sections and parts of sections. This done as soon as the agreement 
was finally completed, don’t remember the date. It was during the sum- 
mer of 1880. 

©. State if you know whether these designations so made by mark- 
ing upon the land plats, included all the lands agreed to be sold to the 
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plaintiff as well those which were subsequently actually conveyed within 
your knowledge as those which remained unconveyed as you have before 
stated ? | 

A. It was intended to mark everything. If there were any omissions 
they were simply clerical. I don’t think there were any. 

QO. When you say that about 5,000 acres of the lands so agreed to be 
sold remained unconveyed at the time you ceased to act for the defendant, 
do you mean that that was the quantity of land, or might it not be a larger 
quantity than that ? 

A. It was about it, I don’t remember the exact area. I simply re- 
member shortly before I left the office Mr. Small called at the office to see 
the amount of preferred stock he would have to have to complete the agree- 
ment. 

Q. You may now state what was done between yourself as land com- 
missioner of defendant, and the plaintiff subsequently to the making of this 
agreement, which you have testified about relative to the making of pay- 
ments upon these lands, and the conveying by deed from the defendant to 
the plaintiff? 

A. It was simply as he brought me the preferred stock I wrote up 
certificates of sale for the area that would be covered by that payment of 
stock. That was done from time to time as the preferred stock was 
brought in. 

©. Who selected out of the whole body of land which had been in- 
cluded in this original agreement, the particular descriptions which were 
so from time to time inserted in these certificates? _ 

A. I made those designations except it might have been in some 
particular cases, Mr. Small selected some particular tract which he had 
sold. It was understood that I should make the selections generally. It 
was sometimes difficult to fit an exact amount of stock with a specified area, 
and I often had large amounts of stock until balances could be procured 
to make payment for a given area. We never divided a government sub- 
division. 

©. Upon those certificates so given by you the plaintiff procured 
deeds from the company of such lands as were deeded to him ? 

A. Yes, sir. 

©. What was the course of business in sending forward those certifi- 
cates and procuring the deeds. How was it done, and from whom were 
the deeds issued ? 

A. The certificates of sales were given to the purchaser. The re- 
port of all sales made monthly to the Board of Directors. The deeds 
written in my office sent forward with the statements that payments were 
made on the particular sales which the deeds represented, they were then 
signed by the President, countersigned by the Secretary and returned to 
me for delivery, and I delivered them to the purchaser—to the plaintiff in 
this particular case. 
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©. Do you remember whether at the time your connection with the 
defendant as land commissioner ceased any|stock which had been previous- 
ly paid to you by the plaintiff upon the purchase of this land was remain- 
ing in your hands for which certificates had not been issued. 

A. Iam not positive, but I think there was a little. 

Adjourned until Thursday morning, April 26, 1883, at 10 o'clock. 

Thursday morning, April 26, 1883, the parties appeared by their said 
solicitors. The witness, Power, being further examined by plaintiff's 
counsel says : 

Witness is shown a paper which is marked exhibit A. 

Q. You spoke in your testimony of your appointment as land com- 
missioner of the defendant; state whether you recognize the paper now 
shown you purporting to be a resolution of the Board of Directors of the 
defendant, and marked exhibit A as such appointment, and as the author- 
ity under which you acted as land commissioner of the defendant. 

A. My appointment or notice of appointment first came by tele- 
graph, and afterwards this resolution was sent me which | recognize as my 
appointment. Exhibit A offered in evidence. pe 

QO. Had you at any time any other communication from the defend- 
ant defining your powers and duties as land commissioner. 

A. Nothing defining my authority or powers under that commission. 

Here the covnsel for the defendant admits that the paper ‘‘ exhibit 
A,”’ is a correct copy of a resolution which was passed and adopted, 
September 25, 1879, by the Board of Directors of the defendant corpora- 
tion, and transmitted to the witness, J. B. Power, as land commissioner of 
the defendant, produced from the Land Office of the defendant in St. Paul, 
subject to correction in case it should be found to be erroneous in any par- 
ticular. 


CROSS-EXAMINATION. 


©. Do you mean to say that outside of the resolution exhibit A, 
there were no rules or instructions of the defendant regulating the transac- 
tion of business in its land department in force while you were defendant's 
land commissioner ? 

A. None whatever. There was nothing in the way of special in- 
structions or directions except as might have been implied in letters from 
the President, asking explanation in regard to certain sales. 

Q. Did you make any report to the President or Board of Directors 
concerning the transaction with Mr. Small, about which you have testified ; 
if so, state when such reports were made as nearly as you can remember? 

A. I never made a report of the original agreement, but reported 
month by month the payments as they were made from time to time on 
the lands agreed to be sold. 
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RE-DIRECT EXAMINATION. 


O. Do you remember of going to New York to the headquarters of 
the defendant company there, sometime before you ceased to act as land 
commissioner for the defendant, and after this agreement was made with 
Mr. Small, as you have stated, and taking with you a written statement 
made by Mr. Small, concerning his acts and doings in respect to this agree- 
ment to be reported to the President or Directors of the defendant ? 

A. I remember the statement made by Mr. Small setting forth in de- 
tail what he had done up to that time, but don’t remember reporting that 
specifically, but may have included mention of that the same as other tran- 
sactions, as it was my habit to report verbally to the President and the 
members of the Board as opportunity offered at the New York office, of 
all transactions arid agreements that I thought would interest them to 
know ot. 

©. In your last answer you spoke of remembering of receiving a 
statement from Mr. Small at that time. What time do you refer to? 

A. That was: in the winter, in December, 1880 or January, 1881. | 
was going to New York at that time, and it was customary on such occas- 
ions to carry with me statements and data on which to make a report of 
all items of interest pertaining to the setthement and development of the 
country and general work of the Department. 

©. State now your best recollection as to whether you did, or did 
not, at that time, or any time, make such a report or statement as men- 
tioned in your two last answers to the President or Directors of the defend- 
ant or both concerning this agreement and transaction with the plaintiff, 
Mr. Small. 

A. No, I do not remember anything more than I have already stated. 
It was customary in the business of the department to make agree- 
ments for the sale of lands that were never reported specifically until sales 
were completed and payments made, and then they were reported in the 
usual form of monthly reports. 

©. When you spoke of your habit of gathering, data, items, etc., 
upon which as occasion offered you made verbal reports to the President 
or Directors, did you refer to the agreements for sales, mentioned in your 
last answer, as among the things which you were so accustomed to report? 

A. Yes; I generally gave an idea of the quantity of land that was 
applied for by parties intending to purchase, for the purpose of giving 
some idea of what could be expected in the amount of preferred stock to 
be retired tor lands in the months following. At one time at the close of a 
month’s business in response to the President’s usual telegraphic enquiry 
as to the sales for the month, I replied, giving actual area taken at that 
time, adding that I had a sale on foot that it was expected -would be closed 
ina few days that would retire an additional forty to fifty thousand dollars 
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of the stock, and if books could be held open the month’s business would 
show finely. His answer was to complete the sale before making monthly 


report. 


RE-CROSS EXAMINATION, 


©. What became of the written memorandum referred to by you in 
your re-examination as having been made by Mr. Small ? 

A. I suppose it is in the St. Paul office yet. 

QO. Did you take it with you to New York when you went in Janu- 
ary, 1881? 

A. I don’t think I did, think I simply took memoranda from it, 
would not be positive as I don’t remember particularly. 

©. Did you ever report to the President or to the Board of Direct- 
ors of the defendant the transactions with Mr. Small about which you have 
testified ; if so, when and-how were such reports made? 

A. Only as heretofore stated. 

©. Do you wish to be understood as testifying that you ever report- 
ed to the defendant's President, or Board, what you have referred to in 
your evidence as the original agreement with Mr. Small ? 

Objected to by the plaintiff as incompetent and irrelevant, that as be- 
tween the plaintiff and defendant it would be immaterial whether he report- 
ed to the defendznt an agreement which he had made by authority of the 
defendant. 

A. Ido, in the manner and times as heretofore stated. 

©. You wish then now to retract the answer made in the first cross- 
examination, in which you said you did not make any such report ? 

A. Ido not wish to retract anything. That answer, I said, I did 
not make any specific report of the agreement. 

Q. Did you ever mention to the President or Board of Directors of 
the defendant the existence or terms of what you have referred to in your 
testimony as the original agreement with Mr. Small; if so, give the date 
or dates when such statement was made, the place where it was made and 
to whom it was made? 

A. I don’t remember of giving specific detail of the agreement, but 
reporting the transaction or agreement to be in a general way as hereto- 
fore stated,—times and dates I can’t remember. It was to the President 
and members of the Board. I wish it understood that the reports I am 
now referring to were informal statements, in other words, not formal re- 
ports. 

©. Were these verbal or in writing? 

A. It was verbal. 

©. Where was the president of this company when you made to 
him any report concerning this transaction? 
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A. In his office in New York, as that was where all communications 
were usually held with him. 

O. Did you mention it to him on more than one occasion ? 

A. Probably not ; and yet it is not unlikely. 

©. Can you remember any particular occasion when you mentioned 
it to him? 

A. I cannot. 

O. Do you recollect, as a matter of fact, of having made any men- 
tion of this matter to the defendant's President or Board of Directors ; if 
so, state what you said upon the occasion concerning it. 

A. Only as I have heretofore testified. I have already stated that 
in making reports informally as heretofore stated I did to the best of my 
recollection report this agreement, the same as other agreements for sales 
not completed. I don’t remember any specific statements. I have no 
recollection of what was said by those to whom this report or statement 
was made. Don’t remember that any objections were made. Don't re- 
member what I said. 

O. Why did you not report this so-called original agreement, in 
accordance with the directions of the Board embodied in the resolution, 
‘‘exhibit A,’’ which are in the following terms: ‘‘ they shall make reports 
in detail to the President every month in time for the regular meetings of 
the Board of all transactions of the previous month concerning the business 
of their respective departments. ”’ 

A. _ I did not consider it necessary to report any transactions until 
completed, or in other words, sales perfected by payment. Except as 
heretofore stated those reports made informally from time to time, infor; 
inally as opportunity offered. | 

Q. The reason then of omitting to make such a report as your in- 
structions required of the so-called original agreement with Mr. Small was 
because you did not consider it as a perfected transaction. 

Objected to by plaintiff as incompetent and immaterial. 

A. In my opinion I considered the agreement binding as between 
Mr. Small and the company at the time it was made in the spring of 1880 ; 
at the time we had the conversation, at the time that agreement to sell was 
made. 

Q. State ina rough way how many acres of land and how many 
dollars in price that transaction involved ? 

A. About fifty to fifty-five thousand acres of land in prices ranging 
from $2.50 to $2.75 per acre. As I have already testified, some of that 
may have been $3.00 an acre. 

Q. How soon after making that verbal arrangement did you in any 
manner mention it or report it to the defendant’s President or Board of 
Directors? 


A. I have already testified as to the report of the original agreement. 
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I have nothing further to state than I have already testified, but as pay- 
ments were made from time to time on this original agreement they were 
reported from time to time in my monthly reports. 

©. Did the monthly reports in any manner refer to the verbal un- 
derstanding? 

A. They did not. 

©. On how many occasions after making the verbal arrangements did 
you meet the defendant’s President or Board of Directors. Give the dates 
of such meetings as near as you can remember them. 

A. Idon’t remember. I met them various times, sometimes here 
and sometimes in New York. The Board never met here but individual 
Directors were here sometimes and the President. 

O. From the time of the making of this verbal arrangement until you 
ceased to be land commissioner of the defendant, was the President of the 
company ever in St. Paul or in the West? 

A. I think the President made one trip here in the fall of 1880, and I 
think he was here during the summer of 1881. os 

Q. Was his visit in the fall of 1880, before entering into this verbal 
a “rangement ? 

_A. It must have been after; as to that I am not positive as I don’t 
remember the date of the original agreement. 

It is here admitted that R. M. Newport, Land Agent of the defendant 
had authority to decline to make a conveyance to the plaintiff of the tracts 
of land, the conveyance of which is sought to be compelled by this suit. 
That he did so refuse, and his refusal was the refusal of the company, de- 
fendant. 

Adjourned until Friday morning, May 4, 1883, at 10 o'clock. 

May 4, 1883, the plaintiff appeared by his solicitors. 

The witness, Power, being further examined onthe part of the 
plaintiff. 

QO. In your last cross-examination you stated that you had reported 
this original agreement with Mr. Small, the plaintiff, for the sale to him of 
these lands, to the President and some of the Directors of the defendant in 
an informal way in the same manner that you had reported other similar 
transactions and agreements for the sale of lands of the defendant with 
other persons. Do you mean by this that there had been other similar 
transactions and agreements for the sale of lands of the defendant to other 


' persons ; if so, state how frequently and to what extent it was your cus- 


tom to make sale of defendant’s lands by such agreements and whether 
they were reported in the same way to the President and Directors of the 
defendant and in the same manner ratified by them, and further whether 
any such sales were pending and uncompleted by payment and convey- 
ance at the time your official connection with defendant ceased. 

A. It was the practice of the department to agree to sell in some in- 
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stances in large areas—transactions sometimes embracing several thousand 
acres, ranging as high as from ten to fifty thousand acres, and lands so 
wanted in these large tracts were withdrawn from market, giving parties 
opportunities to examine, determine as to purchase and time given to pro- 
cure stock to make the payments, sometimes months elapsing before these 
agreements were completed by payment and conveyance. One instance 
in point was a sale to Mr. Tower, one of the Directors of the road, in the 
same manner of some 40,000 acres of lands unsurveyed the same as these 
of Mr. Small. I mean unexamined by the company, and this tract was 
near the lands in question, and if I remember correctly it was several 
months before that agreement was completed by payment and transfer. 
Large tracts were sclected and withdrawn from market for completion of 
sale by payment and conveyance for Mr. Billings, the President then or 
later of this defendant company. He was certainly a Director. These 
tracts ranged from five to fifteen thousand acres in area. Transactions of 
similar character where lands were withdrawn from market for some time 
were made with Mr. Thaw, of Pittsburg, a heavy stockholder, and I think 
at one time a Director. Also for Mr. Dilworth, of Pittsburg, one of the 
Directors. One for Mr. J. W. Dwight, of New York State, covering from 
fifty to seventy-five thousand acres. With Mr. Chas. Pillsbury, of Minne- 
apolis, covering some 30,000 or more acres of pine lands. All of the 
transactions referred to were completed by payment and conveyance before 
I left the employ of the company, except that of Mr. Pillsbury and Mr. 
Dwight, and some for Mr. Billings, that he did not take. Without re- 
membering any particular time or place when these agreements were re- 
ported, they were as heretofore testified, informally talked of with the 
President and Directors, and as I understood fully understood by them. 
At least I am thoroughly satisfied that the President, Land Committee and 
Board of Directors generally understood the practice of the Department 
in selling lands and never objected to it, and all completed sales based 
upon these original agreements were ratified and deeds given. In Mr. 
Pillsbury’s case the agreement was only partially carried out by payment 
and conveyance when my official connection with the company ceased. 
The transaction with Mr. Pillsbury was precisely similar to that with Mr. 
Small, so far as being a verbal agreement. 
JAMES B. POWER. 
Adjourned until Monday morning, May 7, 1883, at 10 o'clock. 


Monday morning, May 7, 1883, the parties appeared by their solici- 
tors. 

The witness, 5. S. Small, being recalled for the plaintiff, says: In my 
testimony formerly given I testificd that I called down to the Northern 
Pacific offices about April 1, 1882, and had a letter of introduction from 
General Rosser to R. M. Newport ; the date should be April 1, 1881. 
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QO. Have you now your memorandum, your original memorandum 
of the lands embraced in the contract in question, and can you give a de- 
scription of these lands as well those that were conveyed afterwards, as 
those which are still unconveyed ? 

A. Ihave already given the description of the unconveyed lands, 
and have the memorandum of the conveyed lands, which are as follows : 
Sections 3, 5, 7, 9, 15, 17, 19, 21, 27, 29, 31, 33, in town 146 of range 
55. Sections 1, 3, 5, 7, 9, II, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33, 
35, in town 145, range 55. All of sections 3, 5, 7, 9, II, 13, 15, 17; 19, 
21, 23, 25, 27, 29, 31, 33, 35, in town 145, range 56. All of sections 1, 
3, 5, 7, 9, II, 13, 15, 17, 19, 21, 23, 25, 27, 29, 31, 33 and 35, in town 
146 of range 56. All of sections 1, 3, 5, 7, 9, 11, 13, 15, 17, 19, 21, 23, 
25, 27, 29, 31, 33, and 35 in town 144, range 56. The east half of sections 
19 and 31, town 144, of range 56 are still unconveyed and have been testi- 
fied to by me as such before. 

©. State whether at the time you entered into this contract with the 
defendant you knew that the defendant’s land commissioner was accus- 
tomed to make such verbal contracts with other purchasers of defendant's 
lands ? 

Objected to by defendant’s counsel as incompetent. 

A. I did. 

It is here admitted that a tender of the stock which the plaintiff has 
testified to is not necessary to be made to the examiner. It is also admit- 
ted that it is unnecessary to offer the same as evidence at this time. It is 
further admitted that R. M. Newport at the time the plaintiff alleges 
that he tendered the stock to him was the proper person and officer of the 


company to whom tenders of that character should be made. 
S. S. SMALL. 


EXHIBIT ‘‘A.”’ 
Board, 
Sept. 25th, 1879. 

Resolved, That the lands and land interests of this Company be divid- 
ed into two Departments, one to be called the Eastern Department, which 
shall embrace all the Company’s lands, and interests in lands, in the State 
of Minnesota and in the Territories of Dakota and Montana ; and the other 
to be called the Western Department, which shall embrace all the Com- 
pany’s lands, and interests in lands in the State of Oregon and in the Terri- 
tories of Washington and Idaho ; and that the preservation, protection, care, 
management and disposition of the lands belonging to the Company, or in 
which it shall be interested, except lands within the right of way or used in 
connection with the operation of the road, in each of said departments, 
shall be in charge of an officer to be appointed by the Board of Directors, 
who shall be designated and known as ‘‘ Land Commissioner of the Nor- 
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thern Pacific Railroad Company.’’ The Land Commissioners shall hold 
their office at the pleasure of the Board, and they shall receive such com- 
pensation as the Board may from time to time determine. They shall 
make reports in detail to the President every month, in time for the regu- 
lar meetings of the Board, of all transactions of the previous month con- 
cerning the business of their respective Departments ; and summarized re- 
ports every year in time for the annual meeting of all such transactions of 
the preceding year, ending with the 30th day of June, and of the condi- 
tion and practical operation of their respective departments, with such 
other information and such suggestions as may be desirable and appropri- 
ate. The land commissioners and the business management and operation 
of their respective departments, shall be always subject to the rules and 
regulations the board may from time to time prescribe, and to the orders 
and instructions of the president. 

Resolved, That James B. Power, Esquire, of Saint Paul, Minnesota, 
be and he is hereby appointed Land Commissioner of the Northern Pacific 
Railroad Company for the Eastern Department. 

Resolved, That until the appointment of a Land Commissioner for the 
Western Department, the land business of the Company in Washington 
and Oregon, be conducted as heretofore, and that General J. W. Sprague, 
be directed hereafter until otherwise ordered to make his reports to the 
President. 

(Endorsed on back) 
‘*Resolution”’ 
Division into Departments of Land Interests. 
Sept. 25th, 1879. 

And afterwards, to wit, on the 18th day of June, A. D. 1884, said 
cause came on for hearing and was by the court taken under advisement, 
the entry of said order being in Term Minutes ‘‘F,’’ page 373 and in the 
words and figures following : | 


SANFORD S. SMALL, 
US. 
NORTHERN PACIFIC RAILROAD COMPANY. 


This cause coming on to be heard upon the pleadings and proofs, 
complainant appeared by J. M. Shaw, Esgq., his solicitor, and defendant 
by W. P. Clough, Esq., its solicitor. Thereupon said cause is duly argued 
by said solicitors, duly submitted and by the court taken under advise- 
ment. | 

And afterwards, to wit, on the 24th day of June, A. D. 1884, the fol- 
lowing order dismissing said cause at complainant’s cost, was entered of 
record in Term Minutes ‘“‘F,’’ page 388, in the words and figures follow- 
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SANFORD S. SMALL, 
vs. 
NORTHERN PACIFIC RAILROAD COMPANY. 


This cause having been heretofore fully heard upon the pleadings, 
proofs and arguments of the respective counsel, duly submitted and by the 
court taken under advisement. 

Now the court after due consideration thereof and being fully advised 
in the premises, announces its opinion concerning the same. 

Pursuant thereto it is by the court ordered that the bill herein be and 
the same is hereby dismissed and that the defendant have and recover of 
and from the above named complaint, its costs to be taxed and that it have 
execution therefor. (Signed) R. R. NELSON. Judge. 

And afterwards, to wit, on the 25th day of June, 1884, the following 
order allowing appeal was entered in Term Minutes ‘“ F,’’ page 394, said 
order being in the words and figures following, viz : 


SANFORD S. SMALI,, 
vs. 
NORTHERN PACIFIC RAILROAD COMPANY. 


A decree dismissing complainant’s bill herein having been heretofore 
duly signed and entered, now this day comes the complainant by his solici- 
tor, J. M. Shaw, Esq., and moves the court for an appeal to the Supreme 
Court of the United States, which is accordingly granted. 
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UNITED STATES CIRCUIT COURT, 
DISTRICT OF MINNESOTA. 


SANFORD S. SMALL, Plaintiff in Error, 
vs. 


THE NORTHERN PACIFIC RAILROAD COMPANY, Defend- 


ant in Error. 


BOND ON APPEAL. 


Know all men by these presents, that we, Sanford S. Small, as prin- 
cipal, and E. H. Steele and J. M. Donelson as sureties, are held and firm- 
ly bound unto the said, The Northern Pacific Railroad Company, defend- 
ant in error in the above entitled action, in the sum of five hundred (500) 
dollars, lawful money of the United States, to be paid unto the said, The 
Northern Pacific Railroad Company, its successors, heirs, executors, ad- 
ministrators or assigns, for which payment well and truly to be made, we 
bind ourselves, our heirs, executors and administrators firmly by these 
presents. 

Sealed with our seals and dated this 19th day of May, A. D. 1886. 

The condition of this obligation is such that Whereas, the said San- 
ford S. Small, plaintiff in error, has appealed to the Supreme Court of the 
United States of America from an order of the said Circuit Court, made 
and entered the 24th day of June, A. D. 1884. 

Now therefore, if the saic Sanford S. Small, plaintiff in error, shall 


prosecute his appeal to eficct and if he fail to make his plea good shall an- 
swer and pay all costs therein, then this obligation shall be void, otherwise 
of force. S. S. SMALL (Seal. ) 


E. H. STEELE —  (Seal.) 
J. M. DONELSON (Seal.) 
Signed, sealed and delivered in presence of Harry Lewis and Frank 


W. Booth. 


STATE OF MINNESOTA, ) 
~ $S 
County of Hennepin. j 


Be it known, That on this 19th day of May, A. D. 1886, before me 
personally appeared Sanford S. Small, E. H. Steele and J. M. Donelson, 


at 


| 


nk 


me 
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to me known to be the same persons described in and who executed 
the foregoing bond, and each for himself acknowleged the same to be his 
own free act and deed. FRANK W. BOOTH, 

Notary Public, Hennepin County, Minnesota. 


STATE OF MINNESOTA, ) 
» SS. 

County of Hennepin. 

E. H. Steele and J. M. Donelson, the sureties named in and who ex- 
ecuted the foregoing bond, being first duly sworn, doth each for himself 
depose and say that he is a resident and freeholder of the State of Minne- 
sota, and worth the amount of $1,000 above his debts and liabilities, and 
exclusive of his property exempt from execution. 

J. M. DONELSON. 
E. H. STEELE. 

Subscribed and sworn to before me, this 19th day of May, 1886. 

(N. P. Seal.) FRANK W.- BOOTH, 

Notary Public, Hennepin County, Minnesota. 


(Endorsed on back. ) 
The within bond, being in the sum and with the sureties by me di- 
rected, is hereby approved this 21st day of May, A. D. 1886. 
R. R. NELSON, Judge. 


Filed May 2tst, 1886. OSCAR B. HILLIS, Clerk. 


UNITED STATES ) 
Of America. 
The President of the United States to The Northern Pacific Railroad 
Company : 
You are hereby cited and admonished to be and appear at a Supreme 
Court of the United States, to be holden at Washington on the second 
Monday of October next, pursuant to an appeal. allowed by the Circuit 


Court of the United States for the District of Minnesota. 
Wherein, The Northern Pacific Railroad Company is appellee and 


Sanford S. Small is appellant to show cause, if any there be, why the de- 


cree rendered against said appellant in said Circuit Court should not be 
corrected and why speedy justice should not be done to the parties in that 
behalf. 

Witness the ‘Honorable Morrison R. Waite, Chief Justice of the Su- 
preme Court of the United States at St. Paul, Minnesota, this 30th day of 
April, A. D. 1886. » R. R. NELSON, Judge. 
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STATE OF MINNESOTA, ) 
~ SS. 

County of Hennepin. 

Frank W. Booth, being first duly sworn says that on the 22nd day 
of May, A. D. 1886, at the city of St. Paul, county of Ramsey and State 
of Minnesota, he served the citation hereto attached upon the appellee 
therein named, The Northern Pacific Railroad Company, by delivering in 
hand to and leaving with J. T. Odell, to affiant known to be at that time 
assistant general manager of said appellee, a true and correct copy of said 


citation. | FRANK W. BOOTH. 
Subscribed and sworn to before me this 24th day of May, A. D. 1886. 
(Notarial Seal. ) JOHN W. PERKINS, 


Notary Public, 
Hennepin County, Minnesota. 


UNITED STATES OF AMERICA. 


CIRCUIT COURT OF THE UNITED STATES, ) 
~ SS. 
District of Minnesota. ) 

I, Oscar B. Hillis, clerk of said Circuit Court, do hereby certify and 
return to the Honorable, the Supreme Court of the United States, that the 
foregoing, consisting of pages numbered consecutively from to 

inclusive, is a true and complete transcript of the Records, Process, 


Pleadings, Orders, Final Decree and all other proceedings in said cause, 


and of the whole thereof, as appears from the original records and files of 
said Court ; and I do further certify and return, that I have annexed to 
said transcript, and included within said paging, the original citation, 
together with the proof of service thereof. 

In witness whereof, I have hereunto set my hand and affixed the seal 
of said Court, at St. Paul, in the District of Minnesota, this day of 

A. D. 1886. 3 

OSCAR B. HILLIS, Clerk. 
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JOHN G. WOOLLEY, 
Solicitor for Appellant. 
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UNITED STATES. 


SANFORD S. SMALL, Plaintiff, Appellant, 
vs. 


THE NORTHERN PACIFIC RAILROAD COMPANY, Defend- 
ant, Appellee. : 


BRIEF FOR APPELLANT. 


This action was commenced in the District Court in and for the 
County of Hennepin, State of Minnesota, and after issue joined, was re- 
moved thence upon the petition of defendant to the Circuit Court of the 
United States for the District of Minnesota. 

The action was brought to enforce the specific performance .of an 
agreement for the sale of lands, entered into at St. Paul, Minnesota, be- 
tween plaintiff and defendant, on or about March 1, 1880. 

The complaint shows:—That defendant is, and during all the time 
therein mentioned, has been, a corporation duly created and existing 
under the laws of the United States; that on March 1, 1880, it was seized 
of a large quantity of real estate, in said complaint particularly described, 
lying in the county of Traill, Territory of Dakota; that on said day, a con- 
tract for the purchase and sale of said real estate was entered into between 
the parties upon terms and conditions then agreed upon, and that said 
contract was entire and inseparable. 

The terms and conditions of the contract are particularly set forth in 
the complaint. The price per acre of the land was agreed upon, and it 
was agreed that the same should be paid in the preferred stock of defend- 
ant at par value, within a reasonable time and from time to time, as plain- 
tiff might be able to procure such stock. It was also agreed that as such 
payments should from time to time be made, defendant would convey to 
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plaintiff or his assigns parcels of said land commensurate with the amount 
of such payments. It was also agreed that plaintiff should lay out a town 
as nearly as practicable in the center of said land, construct thereon a hotel 
of agreed capacity, establish thereon a grocery store for the convenience 
of settlers, erect thereon a building for the accommodation of a postoffice, 
and procure the establishment there of a postoffice by the proper authori- 
ties. It was also agreed that plaintiff should break 100 acres of land on 
each five sections of said land during the breaking season of the year 1881, 
and that he should, at his own cost, make surveys and field notes of such 
portions of said land as had not yet been surveyed, amounting to about 
50,000 acres. It was also agreed that plaintiff should devote all his time 
until the whole of said land should be conveyed, to advertising said land 
and the locality in which it is situate, for the purpose of inducing immigra- 
tion, and to the sale of said land in small tracts to actual settlers. These 
terms and conditions were devised and agreed upon for the mutual ad- 
vantage of the parties to said contract; and, at the time of making said 
contract, the authorized agent of defendant marked upon the plats of its 
lands in its land department, as having been sold to plaintiff, all the land 
described in the complaint. 

Thereafter, at divers times, plaintiff paid defendant large sums, in its 
preferred stock at par value, on account of the purchase price of said land, 
and defendant thereupon executed and delivered to plaintiff or his assigns 
warranty deeds for parcels of said land commensurate in quantity with the 
amount of such payments, in accordance with the terms of the contract. 
The amount of the payments so made aggregated upwards of $125,000, 
and the land actually conveyed by such deeds embraced nearly all the 
land by the contract agreed to be conveyed. As these payments were 
made, defendant, without suggestion, interposition or demand of plaintiff, 
selected from the land agreed to be conveyed, and conveyed to plaintiff 
or his assigns such parcels thereof as it thought fit. 

Subsequently, about March 1, 1881, plaintiff demanded from defend- 
ant a conveyance of all the said land not theretofore conveyed, upon pay- 
ment of the purchase price as agreed upon, but defendant refused to make 
such conveyance, and refused longer to be bound by the contract for the 
reason, then alleged as the ground for such refusal, that the contract had 
not been reduced to writing. 

Plaintiff, in reliance upon the good faith and honesty of defendant, 
had, prior to such refusal, at much inconvenience and expense, prepared 
for the payment of the purchase price of the land not yet conveyed. In 
like reliance he also fully performed all the agreements and stipulations 
upon his part to be performed, expending in connection therewith large 
sums of money and succeeding in procuring large immigration to and per- 
manent settlement upon said land and other land in the same locality. At 
no time prior tothe refusal to convey, on March 1, 1881, did defendant 
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ever suggest to plaintiff that it was dissatisfied with the contract or with 
the action of plaintiff thereunder, or that it would not fully execute the 
same. The land which defendant refused to convey as aforesaid is part of 
the land which plaintiff surveyed, and of which he made field notes pur- 
suant to the provisions of the contract. 

In like reliance upon the good faith and honesty of defendant, plain- 
tiff borrowed money upon the security of said land and expended the same 
in performing the duties and obligations imposed upon him by the con- 
tract. 

On March 24, 1882, plaintiff tendered to defendant at its office in 
St. Paul, Minnesota, in its preferred stock at par value, the sum of $8,715, 
being the full amount of the purchase price of said land which then re- 
mained unpaid, and demanded conveyance of that portion thereof which 
had not yet been conveyed, but such conveyance was thereupon refused. 
Plaintiff avers his willingness to pay to defendant said preferred stock and 
receive a conveyance of said land. He demands a specific performance by 
defendant of its agreement to convey, and also an accounting for the dam- 
ages he has sustained by reason of the breach of contract upon the part of 
defendant, which plaintiff alleges to be $17,000, 

For answer to the complaint, defendant admits the conveyances and 
payments hereinbefore referred to, and admits that it has not conveyed to 
plaintiff or his assigns the land of which plaintiff demands conveyance. _ It 
admits its incorporation as alleged, and its ownership of the land described 
in the complaint. Except as thus admitted, it denies each and every alle- 
gation in the complaint. 


ASSIGNMENT OF ERRORS. 
iF 


The court below erred in giving judgment for defendant, dismissing the 
bill and awarding costs to defendant. 

Depostions in this case were taken upon the part of plaintiff, defendant 
appearing by counsel and making cross-examination. No witnesses were 
called by defendant. The witnesses upon the part of plaintiff were 
plaintiff himself, and James B. Power, who was land commissioner of de- 
fendant from 1878 until February, 1881, and who, as such land commis- 
sioner, represented defendant in making and carrying out, so far as it was 
carried out, the contract mentioned in the complaint. The testimony of 
these witnesses fully sustains the allegations in the complaint. 

The testimony of plaintiff himself shows: That the land embraced 
in the contract of March 1, 1880, included all unsold lands owned by de- 
fendant in Towns 144, 145 and 146, Range 55, and in Towns 144, 145 and 
146, Range 56, Traill County, Dakota ; that the contract was entered into 
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on behalf of defendant by J. B. Power, its land commissioner ; that when 
the terms of contract had been agreed upon, Mr. Power told Mr. Knowl- 
ton, his head clerk, to notify the Brainerd office that the lands had been 
sold to plaintiff, and instructed him to mark the lands upon the plats as 
having been sold to plaintiff (fol. 75-77). That plaintiff immediately be- 
gan the performance of his undertakings, and in pursuance thereof laid out 
a town named ‘‘ Hope,’’ near the center of the lands purchased ; built in 
said town a hotel at a cost of $2,500, a store and a blacksmith shop, and 
procured the same to be operated ; built also a postoffice building, and pro- 
cured the establishment of a postoffice therein ; established a stage line 
from said hotel to Tower City upon the line of defendant’s railroad, and 
paid a monthly bonus of $50 toward its maintenance ; advertised the 
lands and locality by pamphlets and agents; entertained at his own ex- 
pense persons coming there in search of lands ; and had, at the time of de- 
fendant’s refusal to carry out the contract, secured the improvement of 
about 25 sections of said land and the settlement thereon of many fami- 
lies. Shortly after building the hotel already mentioned, plaintiftre located 
the town in the immediate neighborhood of the first location, and at a cost 
of $25,000 built a new hotel about a quarter of a mile from the one first 
built. The town, as located and relocated, was about 35 miles from. de- 
fendant’s railroad, and between it and the railroad there was, at the time 
of location, no settlement whatever; nor were there any improvements 
within 35 miles. At the time of the refusal of defendant to convey, there 
were about 50 buildings in the town of Hope and 75 or 100 more in sight 
on other lands embraced in the contract, and upon government lands in 
the vicinity. At this time the town of Hope contained several hundred in- 
habitants. Plaintiff devoted much time and expense to procuring settle- 
ment and improvement of these lands (fol. 78, 79). 

Up to the close of the breaking season of 1881, plaintiff had broken 
about 1,000 acres, and on each of five sections he had broken 100 acres. 
Persons whom he had induced to settle on the lands had also broken 1,000 
acres. The breaking was not confined to sections which had been con- 
veyed, but was done without reference thereto (fol. 92.) Some breaking 
was done in the year 1880 on one of the tracts which has not been convey- 
ed (fol. 117). Plaintiff employed a civil engineer who chained 35 miles 
from Tower City and located the lands, and he caused surveys and field 
notes to be made of every quarter section. The land not conveyed was 
part of the land of which such surveys and field notes were made (fol. 


96). 


At the time of making the contract Mr. Power told plaintiff that he 
would mark off the lands agreed to be conveyed, as having been sold to 
plaintiff; and plaintiff thereafter saw that the lands described in the com- 
plaint were marked in his name with a lead pencil upon the land plats of 
defendant in its land department (fol. 97). 


About April 1, 1881, plaintiff called upon R. M. Newport, who suc- 
ceeded Mr. Power as land agent of defendant, and told him that he wanted 
the balance of the lands contracted for. Mr. Newport requested time for 
investigation, and a few days afterward refused to carry out the contract ; 
alleging that the contract was not in writing and that plaintiff could not en- 
force it. Plaintiff then saw Mr. Oakes, the vice president of defendant, 
who promised to withdraw the lands from the market and investigate the 
matter. Plaintiff then waited a reasonable time to hear from Mr. Oakes, 
but heard nothing further from him (folio 102). Thereafter, on March 27, 
1882, plaintiff tendered to R. M. Newport, as land agent of defendant, pre- 
ferred stock of detendant of the par value of $8,715, being enough to cover 
the purchase price of the balance of the lands, but conveyance was there- 
upon again refused, Mr. Newport asserting that no more lands were due 
plaintiff (fol. 103). At no time prior to the conversation of plaintiff with 
Mr. Newport, did detendant in any way notify plaintiff of any dissatisiaction 
with the contract or with plaintiff's proceedings thereunder, or complain of 
delay, or intimate that it would not convey the remainder of the lands 
(fol. 108). 

Prior to the first conversation with Mr.* Newport, plaintiff had con- 
veyed an undivided one half interest in the lands which defendant refused 
to convey and had given a mortgage upon part of them, the money pro- 
cured thereby being actually expended in the purchase of preferred stock 
of defendant with which to pay for the unconveyed lands (fol. 107). 

All the acts done by plaintiff as aforesaid were done in reliance upon 
the contract of defendant to convey all the lands described in the com- 
plaint. The lands described in the complaint as unconveyed, have never 
been conveyed (fol. 112). 

It was admiited that a tender of the stock need not be made to the 
examiner, and that the stock need not be offered in evidence. It was also 
admitted that R. M. Newport was the proper person to whom to make 
such tender (fol. 176). Also that Mr. Newport had authority to refuse to 
convey the lands claimed, that he did so refuse, and that his refusal was 
the refusal of defendant (fol. 176). 

The testimony of James B. Power shows:—That he was land commission- 
er of defendant from the fall of 1878 until February, 1881, and personally 
controlled his department (fol. 119); that he had general charge of all 
lands belonging to defendant, with power to appraise and sell the same, 
sign all contracts of sale, dispose of lands according to the dictates of his 
judgment, and receive pay for the same; that no restrictions were placed 
upon him in regard to the form and manner of making contracts, except that 
he was subject to instructions from the board of directors and, perhaps, 


the president (fol. 120); that no restrictions were ever imposed upon him 
in respect to the form of land contracts, whether they should be written or 


oral (fol. 122); that under his commission as land commissioner, as he con- 
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strued it, he had authority to sell the lands of defendant at his discretion, 
and prescribe the manner and form of making contracts ; and that he acted 
accordingly during all the time he held his office (fol. 124). 

The defendant and its board of directors had full knowledge of all 
sales by means of regular monthly reports (fol. 124); the original agree- 
ment with plaintiff was not reported, but the payments thereon were re- 
ported from time to time as they were made (fol. 148). It was customary 
in the business of the department to make agreements of sale of land, 
which were never reported specifically until sales were completed and pay- 
ments made, when they were reported in the regular monthly reports (fol. 
151). The contract with plaintiff was informally brought to the noiice of 
the president and board of directors of defendant at the office of its presi- 
dent in New York (fol. 157). It was the praci'ce of the department to 
agree to sell large areas of land; and lands wanted in large tracts were 
withdrawn from market in order that would-be purchasers might examine 
them and determine the details of purchase, months sometimes elapsing 
before such agreement was completed by payment and conveyance. Sev- 
eral instances in point are referred to by the witness. Such agreements 
were usually informally talked of with the president and board of directors. 
The president, land committee and board of directors of defendant under- 
stood this practice in respect to selling land and never objected to it, and 
all completed sales upon such agreements were ratified (fol. 168). 

The witness, Mr. Power, confirms the testimony of plaintiff in regard 
to the time, terms and conditions of the contract mentioned in the com- 
plaint (fol. 124) and states that, up to the time his connection with defend- 
ant ceased, he had satisfied himself that plaintiff had not. only fully, but 
more than fully, carried out his agreements (fol. 134). Mr. Power consid- 
ered the contract as one which would be of great benefit to defendant, and 
made it as soon as he became satisfied of plaintiff's ability to perform his 
agreements (fol. 128). 

The lands agreed to be conveyed were ail the unsold lands in certain 
townships ; they had not been examined by defendant and no field notes 
had been made of them (fol. 130). It was not understood that every par- 
ticular tract purchased should be improved, nor were any sectlons desig- 
nated upon which improvements were to be made. Improvements were 
to be made within the limits of the territory purchased, the particular local- 
ity to be selected by the purchaser (fol. 133). There was no designation 
of any particular part of the land for a town, though it was understood that 
the settlement of the land would necessitate a town (fol. 136). 

All the lands that were agreed to be sold to plaintiff were mark- 
ed upon the sales plats in the office of the defendant’s land department, by 
his name being written across the sections and parts of sections. This was 
done as soon as the contract was completed. These designations were in- 
tended to include all the lands sold to. plaintiff and probably did so (fol. 
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From time to time as preferred stock was brought in by plaintiff, Mr. 
Power made certificates of sale for the area that would be covered by such 
payment. The particular lands described in such certificates of sale were 
designated by Mr. Power, except in some cases where plaintiff selected 
particular tracts which he had already sold. It was understood that Mr. 
Power should make the selections generally. It was sometimes difficult to fit 
an exact amount of stock with a specified area, and large amounts of stock 
often remained in the hands of defendant until balances could be procured 
to make payment for a given area. Government subdivisions were never 
divided. Certificates of sales were given to plaintiff, and formal deeds 
were subsequently delivered. | 

‘*Exhibit A,’’ being a correct copy of the resolution of the board of 
directors of defendant, adopted September 25, 1879, appointing J. B. 
Power as land commissioner of defendant, shows that Mr. Power was en- 
trusted with the care, management and disposition of these lands. This 
Exhibit was admitted to be a correct copy of the resolution (fol. 146). 

Plaintiff testified that when he entered into the contract he knew that 
the land commissioner of defendant. was accustomed to make verbal con- 
tracts, similar to the one under consideration, with other purchasers of de- 
fendant’s lands (fol. 175). 


The circumstances of this case present so just a claim to relief that it 
is difficult to conjecture upon what principle or precedent the defendant 
bases its resistance. There is (1) possession under the contract, actual, 
open, visible, notorious, definite and exclusive, taken and held with the 
consent of the defendant ; (2) valuable improvements made in pursuance 
of, and in reliance upon, the contract ; improvements made irrespective of 
the fact that the lands improved had or had not been conveyed, and made 
with the single view of improving the value of the entire body of land pur- 
chased ; and (3) a full and complete tender of performance upon the part 
of the plaintiff. These additional facts are also worthy of note : that the 
lands actually conveyed to the plaintiff were, for the most part, selected 
from the general body by the defendant, at its own option ; that at no time 
prior to the final refusal by the defendant to perform, was any dissatisfac- 
tion expressed in respect to the acts of the plaintiff under the contract ; 
that prior to said time and while valuable improvements were being made 
by the plaintiff with the knowledge of the defendant, no intimation was 
ever given that the defendant would for any reason refuse to carry out its 
contract ; that the contract was of great benefit to the defendant ; and that, 
as shown by Mr. Power, the plaintiff not only fully, but more than carried 
out his agreements. 

There can be no question in the case as to the right of Mr. Power to 
act for the defendant in making the contract. It appears by Exhibit A 
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that the defendant confided to him ‘‘the preservation, protection, care, 
management and disposition of the lands belonging to the Company, or in 
which it shall be interested, except lands within the right of way or used in 
connection with operation of the road,’ within the department for which he 
was land commissioner. It also appears that no restrictions were ever im- 
posed upon him in respect to the form or manner of making contracts for 
the sale of lands. It was moreover a well established practice of the de- 
partment, well known to the President and Directors of the defendant, to 
make verbal sales of large tracts of lands, which were oiten not completed 
by payment and conveyance until months after they were made. The 
testimony of Mr. Power shows that he had authority to sell and dispose of 
the lands of the defendant at his discretion, and to prescribe at his dis- 
cretion the manner and form of making contracts for such sales ; that he 
so construed his authority, and acted accordingly during his whole term 
of office. There is nothing in the evidence to indicate that Mr. Power 
misconceived the extent of his official authority. Whether he did or not, 
however, is unimportant. In his capacity of land commissioner, he was 
clothed with an apparent authority which, so far as this present controversy 
is concerned, was a real authority, which the defendant cannot, and which 
it has not attempted to deny. Whether or not Mr. Power made such re- 
ports to his principal, respecting the business of his department as were 
contemplated by his instructions, it 1s unnecessary to inquire. If he had 
authority in the first instance to enter into the contract upon behalf of his 
principal, the performance or non-performance of his duty thereafter in re- 
spect thereto, is a matter of no concern to the plaintiff. It is certain, so 
far as contains the present controversy, that Mr. Power possessed all the 
authority which he assumed to exercise. 

The only ground of defense taken in the court below was that the 
contract was void under the statute of frauds. 


In Great Britain, and in almost all the States of this Union, the rule is 
well settled that, in equity, part performance takes a parol agreement out 
of the operation of the statute of frauds. Jurisdiction to this end has been 
constantly asserted by the courts of Minnesota; Gi//. vs. Newell, 13 Minn. 
462; Place vs. Johnson, 20 Minn. 219; Pfiffner vs. Railroad Co., 23 
Minn. 343. Indeed, the legislature of this State, recognizing.the exist- 
ence of the rule and its justice, has specifically provided that nothing con- 
tained in the provisions of the statute of frauds shall be construed to abridge 
the power of courts of equiiy to compel the specific performance of agree- 
ments, in cases of part performance of such agreements; Gea/. Staés., 
1878, Chap. 47, § 13. 
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This, then, being the rule which guides the courts of this jurisdiction, 
it is difficult, in view of the undisputed facts of this case, to surmise the 
precise ground upon which the defendant bases its resistance to the relief 
demanded. The most probable ground seems to be this :—that the land 
sold is not a continuous, solid tract, that the plaintiff has not in fact taken 
actual possession of every part thereof, and that possession of part is not, 
under the circumstances, such part performance in respect to the other 
parts not actually possessed, as will take the contract, in respect to such 
other parts, out of the operation of the statute. If this is the true ground 
of resistance, it rests upon a misconception of the principle upon which 
courts of equity act in decreeing specific performance in cases where there 
has been part performance. Defining this principle of action, Judge Story 
says: ‘*The distinct ground upon which courts of equity interfere in 
cases of this sort, is, that otherwise one party would be able to practice a 
fraud upon the other; and it could never be the intention of the statute 
to enable any party to commit such a fraud with impunity. Indeed, fraud 
in all cases constitutes an answer to the most solemn acts and conveyances, 
and the objects of the statutes are promoted, instead of being obstructed, 
by such a jurisdiction for discovery and relief. And ~here one party has 
executed his part of the agreement, in the confidence that the other party 
would do the same, it is obvious that if the latter should refuse, it would 
be a fraud upon the former to suffer this refusal to work to his prejudice.”’ 
Story tq. Juris. § 759. In Sugden on Vendors, 151 Marg., it is said: 
‘* There are other cases taken out of the statute, not so much on the prin- 
cipal of no danger of perjury, as that the statute was not intended to cre- 
ate or protect fraud. Lord Thurlow laid it down that ‘If you interpose 
the medium of fraud, by which the agreement is prevented from being put 
into writing, the case would be taken out of the statute.’ So, where agree- 
ments have been carried partly into execution, the court will decree the 
performance of them in order that one side may not take advantage of the 
statute to be guilty of fraud.’’ Mr. Pomeroy asserts the same principle as 
the basis of jurisdiction. He says: ‘‘ The theory upon which equity pro- 
ceeds in administering its specific relief in such cases ts, that the defendant 
having permitted the plaintiff to treat the agreement as binding, and to do 
positive acts based upon such assumption, it would be a fraud in him to 
repudiate his undertaking, and to set up the statute as an obstacle in the 
way of its completion.’” 3 Pom. Fy. Juris. § 1297, note. Indeed, there 
is no dissent in respect to the principle which underlies the jurisdiction of 
courts of equity in such cases, and to multiply citations from text writers 


_ would be merely to variously express the same principle. The cases sup- 


port this statement of the principle, with entire uniformity. It will be suf- 
ficient for our present purpose to refer to a few cases of authority. 

In Bond vs. Hopkins, 1 Sch. & L. 433, Lord Redesdale uses the fol- 
lowing language, ‘‘ The statute of frauds says that no action or suit shall be 
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maintained on an agreement relating to lands, which is not in writing, 
signed by the party to be charged with it ; and yet the court is in the daily 
habit of relieving, where the party seeking relief has been put into a situa- 
tion which makes it against conscience in the other party to insist on the 
want of writing so signed, as a bar to his relief.’’ In A/undy vs. Joliffe, 
5 My. & Cr. 177, Lord Cottenham says, ‘‘ Courts of equity exercise their 
jurisdiction in decreeing specific performance of verbal agreements where 
there has been a part performance, for the purpose of preventing the great 
injustice which would arise from permitting a party to escape from the en- 
gagements he has entered into, upon the ground of the statute of frauds, 
after the other party has, upon the faith of such engagement, expended his 
money, or otherwise acted in execution of the agreement. Under such 
circumstances, the court will struggle to prevent such injustice from being 
effected.’’ In Parkhurst vs. Van Cortlandt, 1 John, Ch. 274, 284, Chan- 
cellor Kent says, ‘‘ The ground of relief in chancery is the fraud in permit- 
ting a parol agreement to be partly executed, and in leading on a party to 
expend money in the melioration of the estate, and then to withdraw from 
the performance of the contract.’’ Similar language is used by Lord Cran- 
worth in Caton vs. Caton, L. R. 1 Ch. 137, 147, as follows : ‘* The ground 
on which the court holds that part performance takes a contract out of the 
provisions of the statute of frauds is, that when one of two contracting par- 
ties has been induced or allowed by the other to alter his position on 
the faith of the contract—as, for instance, by taking possession of land and 
expending money in building, or other like acts,—then it would be a fraud 
in the other party to set up the legal invalidity of the contract on the faith 
of which he induced or allowed the person contracting with him to act and 
expend his money.”” In Pfiffner vs. Railroad Co., 23 Minn. 343, the 
court asserts the same principle, as underlying the jurisdiction of courts of 
equity in cases where there has been part performance, and approves the 
following language used in Browne on Frauds, § 448, ‘‘ The doctrine of 
equity in such cases is that where an agreement has been so far executed 
by one party, with the tacit encouragement of the other, and relying upon 
his fulfillment of it, that, for the latter to repudiate it, and shelter himself 
under the provisions of the statute, would amount to a fraud upon the 
former, that fraud will be defeated by compelling him to carry out the 
agreement.’’ 

The conditions of a part performance are briefly stated in Wright vs. 
Pucket, 22 Gratt., 374 as follows: ‘‘1. The parol agreement relied on 
must be certain and definite in its terms. 2. The acts proved in part per- 
formance must refer to, result from, or be made in pursuance of, the agree- 
ment proved. 3. The agreement must have been so far executed that a 
refusal of full execution would operate asa fraud upon the party, and place 
him in a situation which does not lie in compensation. Where these three 
things concur, a court of equity may decree specific performance.”’ 
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It is upon the same principle that courts of equity habitually decree 
conveyances of land, absolute on their face, but intended as securities for 
money, to be mortgages ; rescind or cancel contracts, conveyances or judg- 
ments tainted by fraud; and reform written instruments improperly drawn 
through fraud. The principle in its broad generality prohibits statutes and 
legal rules designed to prevent fraud, from being so applied as to promote 
fraud, and demands that fraud shall be prevented, relieved against or pun- 
ished, in whatever form or under whatever guise it may appear. It simply 
says that a man shall not be permitted to use a statute, more than any 
other assistant, for the purpose of promoting his own fraudulent intents or 
defending his own fraudulent conduct. The true theory upon which courts 
have proceeded in applying the principle is stated by Lord Westbury in 
Mc Cormick vs. Grogan, L. R. 4 H. L. 82, 97, as follows: ‘‘ The court 
of equity has, from a very early period, decided that even an act of par- 
liament shall not be used as an instrument of fraud ; and if in the machin- 
ery of perpetrating a fraud, an act of parliament intervenes, the court: of 
equity, it is true, does not set aside the act of parliament, but it fastens on 
the individual who gets a title (or right) under that act, and imposes on 
him a personal obligation, because he applies the act as.an instrument for 
accomplishing a fraud. In this way the court of equity has dealt with 
the statute of frauds.’’ 

In respect to the same principle Mr. Pomeroy says: ‘‘ When a ver- 
bal contract has been made, and one party has knowingly aided or per- 
mitted the other to go on and do acts in part periormance of the agree- 
ment, acts done in full reliance upon such agreement as a valid and bind- 
ing contract, and which would not have been done without the agreement, 
and which are of such a nature as to change the relation of the parties, 
and to prevent a restoration to their former condition and an adequate 
compensation for the loss by a legal judgment for damages, then it would 
be a virtual fraud in the first party to interpose the statute of frauds as a 
bar to a completion of the contract, and thus to secure for himself all 
the benefits of the acts already done in part performance, while the other 
party would not only lose all advantage from the bargain, but would be 
left without adequate remedy for its failure or compensation for what he 
had done in pursuance of it. To prevent the success of such a palpable 
fraud, equity interposes under these circumstances, and compels an entire 
completion of the contract by decreeing its specific execution.’’ Pomeroy 
on Spec. Perf., § 104. 

Among the arguments which courts have frequently used in support of 
their jurisdiction to decree specific performance in case of part performance, 
is the argument that the purchaser who takes possession under a parol 
contract would be liable as a tresspasser unless the contract should be spe- 
cifically enforced. As was said by Lord Redesdale in C/inan vs. Cooke, 
1 Sch. & L. 22, 47: ‘Wf upon a parol agreement a man is admitted into 


[2 


possession, he is made a trespasser if there be no agreement. This is put 
strongly in the case of Foxcroft vs. Lester; there the party was let into 
possession on a parol agreement, and it was said that he ought not to be 
liable as a wrong doer, and to account for the rents and profits ; and why? 
Because he entered in pursuance of an agreement. Then, for the purpose 
of defending himself against a charge which might otherwise be made 
against him, such evidence was admissible; and if it was admissible for 
such purpose, there is no reason why it should not be admissible through- 
out.’’ This ground of jurisdiction has been frequently asserted, and it has 
also been frequently criticised, but it is clearly tenable as strengthening and 
sustaining the more general and conclusive argument based upon the prin- 
ciple of fraud. The argument does not deny that a parol license is a pro- 
tection, but it assumes that, in order to avoid himself of the license, the pur- 
chaser must prove the contract, and that thereupon the court will give 
effect to the evidence for all purposes. Nor does the argument assume 
that a specific performance is decreed wholly because the purchaser would 
otherwise be made a trespasser. The fact that he would generally be a 
trespasser is one of the facts upon which the courts originally based their 
jurisdiction, but it has never been held that in the particular case the pur- 
chaser must show that, unless specific performance be decreed, he would 
be a trespasser.. The argument is a mere theory, auxiliary to the main 
principle of fraud, and this is obvious from the fact that in the action to 
compel specific performance no question can be made as to whether or not 
the purchaser is in fact a trespasser, so as to hold him liable tor rents and 
profits or impose upon him any other liability. Now, in this case it is a 
fact that, but for the contract in suit, the plaintiff would be a trespasser, in- 
asmuch as he entered upon and surveyed all the lands embraced in the 
contract and broke portions of the land, some of which have not yet been 
conveyed. He also occupied and improved other portions of the land em- 
braced in the contract, before he had received any conveyance thereof from 
the defendant. The extent to which the plaintiff would be a tresspasser, but 
for the contract, or the measure of damages to which he might be subject- 
ed, it is unnecessary to inquire. For the reasons already stated, it is un- 
necessary even to inquire whether or not he would be a trespasser. 

The strongest argument upon which the intervention of a court of 
equity is usually invoked in cases of part performance, is based upon the 
expenditures and improvements made by a purchaser, in reliance upon the 
contract. Says Mr. Pomeroy, ‘‘ The making of valuable permanent im- 
provements on the land by a vendee or lessee, in pursuance of ‘the agree- 
ment, and with the knowledge of the other party, is always considered to 
be the strongest and most unequivocal act of part performance by which a 
verbal contract to sell and convey, or to lease, is taken out of the statute. It 
is very plain that such proceedings satisfy the equitable principle upon 
which the doctrine of part performance rests, much more completely than 
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a mere possession does. If the purchaser has simply taken possession, it 
might seem possible for him to be restored to his former situation, and to 
be compensated in damages; but when he has made outlays for valuable 
and permanent improvements and thus changed the character of the prop- 
erty, it would be in the highest degree unjust for the owner, who has per- 
mitted these expenditures and alterations to be made in reliance upon the 
agreement, to interpose the statue and prevent the completion of his con- 
tract, and at the same time retain and enjoy all the benefit of the additional 
‘alue imparted to his land. For these reasons the courts have never hesi- 
tated to assert and enforce the rule as above stated.’’ Pomeroy on Spec. 
Perf. Sec. 126. As Mr. Pomeroy further points out, ‘‘No acts more 
clearly indicate a proprietorship in the purchaser, and therefore point more 
unequivocally to the agreement from which such proprietorship arises, than 
the making of valuable and permanent improvements on the land; and this 
result is evidently the same, whether the improvements were stipulated for 
or not; indeed, the making improvements, when the contract was utterly 
silent in reference thereto, is perhaps the more emphatic assertion of the 
purchaser’s interest, of his equitable estate, and of his purpose to carry the 
agreement into effect.’’ /bid, Sec. 127. = 

In Pfiffner vs. Railroad Company, 23 Minn. 343, the court, after re- 
ferring to the fact that the most frequent cases in which courts interpose 
to prevent fraud, by compelling performance, are those where possession 
has been taken under the agreement, in which, if the agreement be disre- 
garded, the party taking possession will be made a_ trespasser, says, 
‘‘ These cases, however, are not the measure of the rule, but only instances 
of its application. Rendering a party liabie as a trespasser, by repudiat- 
ing an oral agreement with him, cannot be a greater fraud than subjecting 
him, by such repudiation, to the loss of improvements.’ The court also 
approves the following language used in Browne on /rauds, § 487: ‘* The 
propriety of admitting this expenditure of money in improvements, as a 
reason for enforcing the contract, is, perhaps, more clear upon the equita- 
ble view of preventing fraud, than is that of admitting the taking or de- 
livering of possession.”’ 

Now, in this case it is to be observed that the improvements made by 
the plaintiff, and his divers expenditures, were for the benefit of all the 
lands purchased. The expense of survey, of breaking land, of advertising 
the land and soliciting immigration, of laying out the town, of establishing 
and maintaining a stage line, of entertaining land seekers, of constructing 
the two hotels, was undertaken with a single view to the complete perform- 
ance of the contract. Mere payments of purchase money have never been 
held by the courts to be acts of part performance, not because there would 
not be fraud in withholding performance, but because such money might 
be returned and the purchaser placed in his original position. Another 
reason is, that the clause of the statute of frauds concerning the sale of 
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goods and chattels, expressly provides that the receipt of the price, or a 
part thereof, shall render a verbal contract binding, and it is argued that, 
by omitting any similar provision from the section relating to lands, the 
legislature indicated its intent that such payment shall not avail in the case 
of a verbal contract for the sale of lands. 

Now, it is obvious that the arguments used against the propriety of 
considering the payment of purchase money such part performance, as 
should take the case out of the statute, can have no application to the va- 
rious expenditures made by the plaintiff in pursuance of his contract. The 
conveyance of all the land embraced in the contract was necessary to his 
purposes, and his expenditures were graded and measured with a view to 
complete performance. The lands which the defendant has refused to con- 
vey were presumably as much benefited by the labors, expenditures and 
improvements of the plaintiff as those which have in fact been conveyed. 
So, too, neighboring lands belonging to the defendant have reaped a share 
of the benefits which the enterprise and industry of the plaintitf have con- 
ferred upon the land embraced in the contract. It would not be possible 
now to restore the plaintiff to his original position, or to adequately com- 
pensate him in damages. To retain from him any portion of the land pur- 
chased would clearly be a fraud upon him. Unless specific performance be 
decreed, he must lose the benefit of his labors, expenditures and improve- 
ments, so far as,they relate to the unconveyed lands, and be content with 
an inadequate and limited performance, when he had a right to rely upon 
the complete performance of an entire and inseparable contract. 

In view of the considerations to which we have adverted, there should 
be no doubt that the plaintiff is entitled to the relief of specific pertorm- 
ance. Asis said by Mr. Pomeroy, ‘‘ When, for example, a vendor of 
land, under a parol agreement, knowingly permits the purchaser to take 
possession, to make payments upon the price, and to expend money in per- 
manent alterations and improvements, and thus to render it impossible for 
the parties to be restored to their original situation, such vendor cannot 
complain if a court of equity, not being able to ascertain the exact amount 
of damage, grants to the purchaser the relief of a specific execution, and 
thus causes the effects of the wrong to recoil upon its author.’’ Pomeroy 
on Spec. Perf., Sec. 103. As is said by Vice Chancellor Shadwell in Duke 
of Leeds vs. Karl of Amherst, 20 Beaven, 239, 242, ‘‘ The author of a 
mischief is not the party who is to complain of the result of it, but he who 
has done it must submit to have the effects of it recoil upon hiniself. * 
* ** Where a wrong has been done, the wrong-doer must suffer 
from the impossibility of accurately ascertaining the amount of damage.’’ 

The specific argument upon which the defendant probably relies to 
resist performance in this case is, that the acts of part performance al- 
leged and proven do not clearly prove the contract alleged and proven 
Some cases have gone so far as to hold that it is not sufficient that the acts 
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of part performance merely show the existence of some contract, but that 
they must themselves be evidence of the very contract which the plaintiff 
seeks to enforce. In criticising this doctrine Mr. Pomeroy says, ‘‘ In the 
vast majority of cases the evidence establishing the part performance, and 
the acts of part performance themselves, when established do not, and in 
the nature of things cannot, fully show what are the terms of the agree- 
ment alleged and relied upon by the plaintiff, nor are they introduced for 
any such purpose. The judicial opinions which, in unguarded and care- 
less language would require the acts of part performance to prove the ex- 
act contract as alleged, are in this respect clearly erroneous. The true 
rule is, that the acts of part performance must be such as to show that 
some contract exists between the parties; that they were done in pursu- 
ance thereof, and that it is not inconsistent with the one alleged in the 
pleading. Whenever acts of part performance are made out which point 
to a contract, the door is opened, and the plaintiff may introduce addition- 
al parol evidence directed immediately to the terms of ‘he contract rehed 
upon.’’ Pomeroy on Spec. Perf. Sec. 107. \n a note, the learned author 
points out the fact that the decisions criticised may have resulted from a 
misunderstanding or misapplication of the language used by Sir William 
Grant in Frame vs. Dawson, 14 Vesey 386, that the part performance 
must be ‘‘an act unequivocally referring to and resulting from the agree- 
ment ;’’ by giving an undue force to the article ‘‘the ;’ “he agreement. It 
seems to us singular, however, that such misunderstanding or misapplica- 


tion should have ever occurred, inasmuch as Sir William Grant in that case 


takes precisely the position for which we now contend. He says: ‘* The 
principle of the cases is, that the act must be of such a nature that, if stated, 
it would of itself infer the existence of some agreement ; and then parol ev- 
idence is admitted to show what the agreement is.’’ 

In the same note, the learned author points out the fact that if the rule 
asserted by the cases criticised were the true rule, then the whole doctrine 
of enforcing a verbal contract, which has been part performed, would rest 
upon a most vicious reasoning in a circle, since the acts of part perform- 
ance would be relied on to prove the agreement, while their character as 
acts of part performance would at the same time be proved by the agree- . 
ment. <A similar view of the matter is taken in Browne on Frauds, § 455, 
where the following language is used: ‘‘ It has been sometimes laid down 
that the acts of part performance, in order to avail a plaintiff seeking relief 
by specific execution, must be such as unequivocally prove the contract 
alleged. And, upon this view, it has been remarked by Mr. Roberts that 
the entire doctrine of enforcing a contract in equity on the ground of part 
performance, proceeds in a circulating course of reasoning ; that it asszmes 
the existence of the contract, inasmuch as the acts must have been done 
with a direct view to perform a particular agreement, and that thus the acts 
relied on prove and are proved from the agreement at the same time ; and 
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he adds that ‘to call anything a part performance, before the existence of 
the thing whereof it is said to be the part performance is established, is an 
anticipation of proof by assumption, and gets rid of the statute by jumping 
over it; for the statute requires proof, and prescribes the medium of 
proof.’ So far as this view tends only to prove general unsoundness in the 
equitable doctrine of part performance, it would be of little practical im- 
portance to discuss it, now that the doctrine is so firmly rooted in the juris- 
prudence of both England and our own country. But it seems to confound 
two branches of that doctrine which are, and it is most material should be, 
kept entirely distinct ; namely, the use of parol evidence to prove the terms 
of the contract, and the use of parol evidence to prove part performance. The 
latter evidence is that which, in such cases, is required to be first intro- 
duced. It is manifest that the two classes of evidence cannot be required 
for proving precisely the same thing. If the acts of part performance 
prove the whole contract, there is no occasion for any parol evidence of its 
terms, and no difficulty whatever arises under the statute of frauds. It is 
true, the acts relied on must ultimately appear to have been done in pursu- 
ance of the contract sought to be enforced, or the whole equity of the 
plaintiff fails. But they are not put in evidence to prove what that con- 
tract is, that being the office of the parol evidence to which the proof.of 
them opens the door. They are put in evidence, in the first instance, to 
show that the parties have entered into some contract, and they must be 
such as clearly to show that fact.”’ | 

These criticisms upon the doctrine that the acts of part performance 
must themselves prove the contract alleged, are very apt and convincing. 
The cases which hold this doctrine are not numerous, and it may be safe- 
ly said not only that they are opposed to the great preponderance of au- 
thority, but that they are opposed to the true principle which has always 
guided courts of equity in respect to this branch of their jurisdiction. An 
additional criticism is this, that so far as these cases assume to describe the 
effect which must be produced by the evidence introduced to prove acts 
of part performance, without any further evidence directed expressly to 
the agreement, they in fact require an impossibility. For illustration, let 
us take the simplest case imaginable,—the case of a person who has en- 
tered into possession of land and made improvements, with the knowl- 
edge of the owner. Upon this state of facts a court would be justified in 
assuming that some contract had been entered into between the parties ; 
but what contract? Has the person in possession entered under an agree- 
ment for sale or for lease? If under an agreement for sale what is the 
consideration; what are the terms of sale; when is the consideration paya- 
ble; and when is the agreement to be consummated by conveyance? _ If 
under an agreement for lease, what is the length of the term; what is the 
amount of annual rental reserved; what are the respective undertakings 
between lessor and lessee? It is obvious that neither possession nor im- 
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provements could in any way demonstrate the contract. Yet it is the con- 
tract as made between the parties which courts of equity establish. They 
never make for the parties a contract, upon the basis of a conjecture aris- 
ing out of the proven facts of part performance alone, and compel the 
parties to accept it. Such action would be tyranny and not equity. In 
fact the doctrine upon which these cases are based is wholly indefensible, 
and inconsistent with the habitual practice of the courts. For instance, 
courts of equity have habitually decreed specific performance of parol 
leases according to their terms; an exercise of jurisdiction impossible under 
the theory which we are now criticising. Ifthe courts, regarding facts of 
possession and improvement, will receive parol evidence as to whether the 
agreement underlying them was one of sale or lease; if in case of parol 
sales, they will receive evidence as to the consideration, terms and condi- 
tions of sale; if, in case of parol leases, they will receive evidence as to the 
term, the rental, and the respective undertakings of the parties; and if they 
will enforce specific performance in accordance with such evidence, ad- 
dressed directly to the terms of the contract; there is no reason in princi- 
ple why they should not receive evidence as to the amount of land em- 
braced in the centract, and as to all other matters afieeting the contract. 
On the other hand there is every reason why they should receive such evi- 
dence: for, evidence of some of the terms of a contract, to the exclusion of 
others, would be of no avail. In order to the specific enforcement of a 
contract, its terms must be made manifest to the court, and if wise policy 
admits parol proof of a portion of its terms, the same wise policy demands 
that it be proved in its entirety. Without such complete proof, it would 
be impossible for the courts to decree specific performance in any case. 
The correct rule is admirably stated by Vice Chancellor Shadwell in 
Dale vs. Hamilton, 5 Hare 369, as follows: ‘It is generally of the essence 
of such an act (of part performance) that the court shall, by reason of the 
act itself, without knowing whether there was an agreement or not, find the 
parties unequivocally in a position different from that which, according to 
their legal rights, they would be in if there were no contract. Of thisa 
common example is the delivery of possession. One man, without being 
amenable to the charge of trespass, is found in the possession of another . 
man’s land. Such a state of things is considered as showing unequivocally 
that some contract has taken place between the litigant parties ; and it has, 
therefore, on that specific ground, been admitted to be an act of part per- 
formance.’’ So, in Jones vs.. Peterman, 3 Serg. @& Rawle, 543, Mr. Jus- 
tice Gibson says: ‘‘ It is not true that the act relied on as part performance 
must indicate the nature and extent of the contract. It is sufficient if in its 
nature it imply some agreement. Where there has been an execution of 
some agreement between the parties, parol evidence will be admitted to 
explain it.’’ 
Parkhurst vs. Van Cortlandt, 14 Johnson 15, is a very remarkable 
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case in illustration of this principle. The facts are too intricate to admit of 
full statement in this connection. _ It is sufficient to say, however, that the 
plaintiffs were in possession of the land, and had made valuable improve- 
ments with the knowledge and consent of the owner. The terms of the 
parol contract set forth in the bill were disputed by the answer, and parol 
evidence of several witnesses was heard for the purpose of determining the 
terms of the contract. The contract was proved with requisite certainty, 
and was as follows, as stated in the opinion of the court (~. 37): ‘‘ either 
to sell the land as wild land was selling in that part of the country in the 
year 1797, together with the interest, or to give a durable lease in fee, at 
the customary rent at that time, at the election of appellants.’’ On the 
original hearing before the chancellor, a decree was pronounced for plain- 
tiffs, for a lease in fee of the land, upon the customary rents of lands, alike 
situated in the same patent ; and such rent being reported, a final decree 
was entered accordingly ; which, upon rehearing, was set aside. Upon 
appeal by plaintiffs, however, the court of errors decreed specific perform- 
ance. The court, considering the principle that from the fact of part per- 
formance an agreement may be presumed, says: ‘‘If, then from the fact 
of part performance, we are authorized to presume some agreement be-, 
tween those parties in relation to the land, what that agreement was may 
be collected, with all reasonable certainty, from the parol proof.’’ 

Allen vs. Bower, 3 Brown, C. C. 149, was a bill to enforce specific 
performance of a parol agreement for a lease. The written promise ofa 
lease was imperfect, and Lord Thurlow referred it to a master to supply, 
by parol evidence, the term, rent, &c., which were wholly omitted in the 
writing ; though the evidence of fraud was slight, resting on an expendi- 
ture with the owner’s consent. 

In Lester vs. Foacroft, 1 Colles, P. C. 108, the highest tribunal of 
England decreed specific performance of a parol agreement for a lease for 
99 years, at a peppercorn for the first year, and 150 1. yearly rent for the 
last 98 years ; holding that it would be against conscience to suffer a party 
who had entered and expended his money on the faith of a parol agree- 
ment, to be treated as a trespasser, and for the other party, in fraud of his 
engagement, though it was verbal, to enjoy the advantage of the money 
laid out. 

In Zoole vs. Medlicott, 1 Ball & B. 393, the bill stated a parol agree- 
ment for a lease of land for the term of three lives (to be named by the 
plaintiff) or 31 years, at an agreed rent ; and averred that, on the faith of 
the agreement, the plaintiff went into possession and made valuable im- 
provements, with the knowledge and approbation of the defendant. The 
defendant, by answer, admitted that the plaintiff had proposed a lease for 
31 years, at the rent stated in the bill, but denied that he had assented to 
it unless upon the terms that the plaintiff should give security for the pay- 
ment of the rent. He averred that the plaintiff, having promised to give 
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such security, had been suffered to go into possession as tenant at will, and 
that the plaintiff paid rent as such, and not under the agreement stated in the 
bill. The defendant further averred that the plaintiff had never offered to 
give security for the payment of the rent ; and he insisted on the statute of 
frauds. The evidence of several witnesses was heard, to prove the terms 

of the contract. The plaintiff relied upon the principle that the delivery of 
possession and expenditure of money in improvements, were such acts of 
part performance as took the case out of the statute of frauds and admitted 

parol evidence to prove the contract. The court decreed that the defend- 

ant should execute to the plaintiff a lease for the term of 31 years, at the 
rent stated in the bill, on the plaintiff giving to the detendant security for 
the due payment of the rent. The court says: ‘‘ Where a plaintiff proves 
he had possession delivered to him under an agreement, and on the faith 

of that has expended money in permanent improvements, he is, according 
to the best of my judgment, entitled to go into parol evidence to prove 
that agreement ; this appears to me to be the result of all the decisions on 

the subject of part performance ”’ 

In Savage vs. Carroll, 1 Ball & B. 265, the agreement for the sale 
of land was not in writing, but it was insisted that there were acts of part 
performance which took the case out of the statute, and entitled the defend- 
ant to enter into parol evidence of the terms of the contract. The acts re- 
lied upon for that purpose were the taking possession of that part of the 
lands that were out of lease, erecting a lime kiln, digging the foundation of 
a house, preparing material, and employing workmcn. It appeared that 
possession was given of only eighteen acres of the land, which was then out 
of lease, and that other portions of the land were in the occupancy of ten- 
ants. The court says, ‘‘ Now, whether the possession be an unequivocal 
act, amounting to part performance, must depend upon the transaction 
itself, whether it be so circumstanced that it can refer only to a contract of 
sale ; if it be so, the party may go into evidence of the terms of that con- 
tract.’’ After referring to the opinion of Lord Rosslyn in Wills vs. 
Stradding, 3 Vesey 378, to the effect that the delivery of possession by a 
person having possession to another claiming under an agreement, is 
a strong and marked circumstance, the court adds, ‘‘ Here, I think it is. 
such a delivery of possession, accompanied by the other circumstances, as 
refers to a contract of sale, and would render it a fraud in either party to 
recede; the evidence, then, of the terms of the contract is in my opinion 
admissible.’ 

Gregory vs. Mighell, 18 Vesey 328, was a bill to enforce the 
specific performance of a parol agreement for a lease. The _ bill 
stated an agreement for a lease of premises for a term of twenty- 
one years, at'a fair and just annual rent, to be determined. by arbi- 
tration; taxes and necessary repairs to be borne by the tenant. It 
further averred that the plaintiff had entered and continued in possession 
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on the faith that such lease would be made, and had cultivated, and been 
at considerable expense for manuring, &c.; also, that he had paid the 
taxes incurred since his occupation. It also averred a retusal by the de- 
fendant to sign arbitration bonds, and a refusal by the arbitrators to pro- 
ceed without such bonds. The defendant answered that the agreement 
stated in the bill was not the agreement which was in fact made; denied 
knowledge of the expenditures, &c.; and insisted on the statute of frauds. | 
Evidence was heard which supported the allegations of the bill, with slight 
variations which the court deemed immaterial. Specific performance was 
decreed, and the cause sent to a master to ascertain and report what would 
have been a fair rent of the premises upon a lease for twenty-one years 
from the time of the agreement. 

Morphett vs. Jones, 1 Swanston 172, was a bill to enforce the specitic 
performance of an agreement for a lease. The bill stated a parol agree- 
ment for the lease of certain premises for the term of twenty-one years, at 
an annual rental of 400 |., and an entry into possession by permission of 
the defendant. It also stated that afterwards, by agreement between the 
parties, the plaintiff gave up part of the land, and. it was agreed that the 
plaintiff should continue tenant of the residue, for the residue of the term, 
at the reduced rent of 1501. The bill further stated that the plaintiff con- 
tinued in possession, paid rent, and expended large sums in improvements 
on the faith of the agreement ; and that the defendant had given him no- 
tice to quit, before the expiration of his term. Whereupon, he prayed 
specific performance according to the terms of the agreement. The de- 
fendant, by answer, admitted that he had agreed that the plaintiff might 
become his tenant, but he denied that any duration, or the commencement, 
or termination, or the rent, of any lease was ever agrecd upon or ever men- 
tioned in any way between him and the plaintiff. He averred that the 
plaintiff was let into possession as tenant from year to year, without refer- 
ence to any lease or agreement for a lease, denied the expenditures alleged, 
and insisted on the statute of frauds. Evidence was received to prove the 
terms of the agreement, and the court decreed specific performance, say- 
ing, ‘‘ The ground on which the courts of equity have allowed such acts 
to exclude the application of the statute, is fraud. A party who has per- 
mitted another to perform acts on the faith of an agreement, shall not in- 
sist that the agreement is bad, and that he is entitled to treat those acts as 
if it had never existed.”’ 

In Munn vs. Fabian, 7, L. R. Ch. App. 35, a landlord, having 
verbally agreed with his tenant to grant him a lease for twenty-one years 
at an increased rent, with the option of purchasing the freehold, died be- 
fore the exccution of the lease. Before his death the tenant had paid one- 
quarter’s rent at the increased rent and expended a considerable sum of 
money in improvements, in reliance upon the agreement. The court de- 
creed specific performance. Lord Cranworth says, ‘‘ This is a bill for the 
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specific performance of an agreement for a lease for twenty-one years. The 
agreement was by parol, but the plaintiff seeks to avoid the statute of 
frauds by an allegation of part performance. Now, | should yield to no 
judge of a court of equity in my desire to refrain from extending the cases 
in which the court gets over the statute of frauds; but there being an es- 
tablished rule on this subject, a judge ought not to depart from it. The 
court is bound to consider, first, whether there was a parol agreement; and 
secondly, if so, whether there has been part performance of it; and then, 
if there has been part performance, it is the duty of the court to act upon 
the established principle, and to decree performance of the contract.’ 

Mundy vs. Joliffe, 5 My. & Cr. 167, was a bill by a tenant against 
his landlord to enforce specific performance of a parol agreement to grant 
a lease for fourteen years. At the time of the agreement the plaintiff was 
tenant from year to year. Pursuant to the parol agreement, the plaintiff 
drained the land, put a piece of arable land into pasture, and repaired the 
buildings. Upon proof of the agreement Lord Cottenham decreed spe- 
cific performance, saying there was no doubt of the part performance. 

In Sutherland vs. Briggs, 1 Hare 26, the plaintiff was lessee of a 
house and other premises for a term of 31 years at a rent of 60 1., and was 
under covenant to make certain improvements upon the property. He 
was also tenant from year to year of an adjoining meadow belonging to a 
different proprietor, at a rent of 9 1. The lessor of the house became pur- 
chaser of the meadow, and by arrangement between him and the plaintiff, 
the improvements were extended, and part of the house was made to pro- 
ject over the meadow, and part of the meadow was attached to the de- 
mised premises; the plaintiff paying about half the expense of the altera- 
tions, which far exceed the amount he had originally covenanted to lay out, 
and also signing a memorandum which the lessor drew up, whereby he 
agreed to pay an entire rent of 80 1. for the consolidated property. The 
bill prayed a decree that the plaintiff was entitled to the tenancy and occu- 
pation of the whole meadow during the term of the lease. The equity 
upon which he rested his case, was his expenditure of money upon the 
faith of the agreement. It was suggested upon argument that the plain- 
tiff being in possession of the meadow as tenant from year to year, the ex- 
penditure did not unequivocally show that it proceeded upon an antece- 
dent contract with the landlord. Upon this point, the court says, ‘‘Un- 
doubtedly, it is in general necessary that an act of part performance, 
which is to take a case out of the statute of frauds, should unequivocally 


_ demonstrate the existence of some contract to which it must be referred. 


But if the act of extending the house, in which the tenant had an interest 
for a term of years, into the meadow, with the landlord’s consent, be not 
evidence of a contract between them, I know not what act on the part of 
a tenant in possession of property could possibly be so considered. Circum- 
stances much less stringent have been deemed sufficient.’’ It was also sug- 
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gested on argument that the justice of the case would be satished by giv- 
ing to the plaintiff so much of the meadow as the house stands upon, 
which the defendant offered to do. Upon this point the court says, ‘‘If 
the acts done by the plaintiff are to be considered acts of part perform- 
ance, taking the case out of the operation of the statute, the rules of the 
court entitle him to prove the entire agreement which the acts relied up- 
on were intended partly to perform. The act of building part of the house 
upon the meadow was an act affecting the whole tenement, namely, the 
meadow, and not that part of it only upon which the house stands.”’ 

In Eaton vs. Whitaker, 18 Conn., 222, the court specifically enforced 
a verbal agreement for a lease, upon proof that the plaintiff had entered 
into possession and paid rent. 

In Place vs. Johnson, 20 Minn., 219, the plaintiff, being the. lessee of 
land and in possession of it under the lease, entered into a verbal agree- 
ment with the lessor, whereby the lessor agreed, upon certain terms, to 
convey to her the land at any time within five days after the expiration of 
the term. Before the expiration of the term, the plaintiff notified the de- 
fendant that she would purchase, upon the agreed terms, and demanded a 
deed. Thereafter, she continued in possession. The court :held: such 
possession to be part performance, sufficient to take the case. out of the 
statute of frauds. : , 

The cases which we have cited seem. to sufficiently establish. the doc- 
trine upon which we rely, namely, that if the acts of part performance 
shown, unequivocally demonstrate that some contract was entered into be- 
tween the parties, parol evidence is admissible to show the precise terms of 
the contract actually entered jinto. They also establish a great weight of 
authority against the doctrine which we have taken occasion to criticise, 
that the acts of part performance must themselves prove the contract. 
There are many other weighty cases in support of the doctrine for which 
we contend; but we have not deemed it necessary to go further into cita- 
tion, relying upon the authority of the eminent judges who have sustained 
the doctrine and to whose decisions. we have already referred. But there 
are some cases which more nearly touch the precise question at issue, and 
to which we deem it proper to refer. 

Mr. Pomeroy says that ‘‘ where several distinct parcels are sold to the 
same vendee by one entire contract and for a gross price, the rule, as gen- 
erally adopted, makes the proper possession of one parcel a sufficient part 
performance as to all.’’ Pomeroy on Spec. Perf., Sec. 122. This prin- 
ciple was adopted in Smith vs. Underdunck, 1 Sandf., Ch. 279; where the 
court says, ‘‘I find no authority which requires the buyer to take posses- 
sion of all the lands sold, in order to make such a part performance as 
will establish a parol agreement for their sale. The reason assigned for 
giving this effect to the act of taking possession is as applicable to enter- 
ing into a part of the land sold, as it is to an entry into the possession of 
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the whole.’’. The principle is also asserted in Browne on Frauds, § 475, 
where the following language is used: ‘‘ Possession of a tract of land must 
generally be, from the nature of the case, a possession of part only as rep- 
resenting the whole. Moreover, the reason upon which, as we have seen, 
it is admitted in any case as a ground for the specific execution of the con- 
tract at the suit of the purchaser is, that by entering he has made himself 
liable in trespass, a result which is in no wise dependent upon the extent 
of his possession. So long, therefore, as the contract under which posses- 
sion is claimed to have been taken or delivered is an entire contract, though 
the land consist of several parcels, it would seem more reasonable to hold 
that possession of one of such parcels was equivalent to possession of the 
whole.’’ In Buckmaster vs. Harrop, 7 Vesey 341, where several lots of 
land were sold by distinct .agreements, Sir William Grant held that part 
performance by taking possession of one of such lots, could have no efh- 
cacy to relieve against the operation of the statute as to any but that par- 
ticular lot. He leaves it to be inferred, apparently, that where several par- 
cels are sold together, at one transaction, and for a gross price, it would be 
otherwise. 

The only case we have been able to find which conflicts with this rule 
is the case of Allen's Estate, 1 Watts & S. 383; but the determination of 
the court in that case is readily explicable, in view of the peculiar provis- 
ions of the statue of frauds of Pennsylvania, and the habitual reluctance 
of the courts of that State to apply the doctrine of part performance in any 
case. By the statute of Pennsylvania it is provided that all estates created 
by parol shall have the force and effect of estates at will only. The fourth 
section of the English statute does not appear in any form in the law of 
Pennsylvania. The statute thus limits the operation of the contract, leav- 
ing the party who refuses to perform it liable to be sued, and made to re- 
spond in damages. The statute of frauds of Pennsylvania was enacted in 
the year 1772, and, in the earlier cases, question was frequently made 
whether the courts were not going too far in giving any efficacy to parol 
agreements concerning land. In LZéert vs. Wood, 1 Binney 278 (decided 
in 1807) Tilghman, C. J., says: ‘‘Whether the courts of chancery have 
gone further than they ought in thus giving efficacy to a parol agreement 
concerning land, we do not think ourselves at liberty now to enquire, be- 
cause the principles I have mentioned have been adopted by the court, 
and long considered the law of the land; and to question them now would 
shake many titles acquired under their authority.’’ Prior to the enactment 
of the statute, the rules established by the courts of Great Britain had 
been adopted as part of the jurisprudence of the State, and afterwards it 
was found impracticable to materially modify these rules, but the courts 
have always opposed any extention of their application. A learned dis- 
cussion of the policy governing the conrts of Pennsylvania in cases of this 


kind may be found in the opinion of Gibson, C. J., in Pugh vs. Good, 3 
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Watts & S. 56. Inthe case under discussion the land embraced in the 
parol sale consisted of two parcels, which did not, however, adjoin each 
other; one being a house and lot in town, and the other a small tract of 8 
or 10 acres outside of and adjoining the town. The court held that the 
delivery of one of the parcels did not take the case out of the statute. The 
reasons given, however, are significant. The court says: It appears to me 
that we have gone rather too far already in deciding that a delivery of the 
possession of the whole of the land, in pursuance of the parol contract, 
where it forms but one entire subject matter of the same, was a sufficient 
part execution of it to take the case out of the operation of the act. If 
this be so, we certainly ought not to go a single jot farther ”’ 

‘In a few of the States, either on account of a strict construction put 
upon the language of their statutes of frauds, or by reason of the limited 
jurisdiction in equity conferred upon these courts, the doctrine of part per- 
formance has been wholly rejected, or is applied only to a partial extent and 
under very special circumstances. In Massachusetts the courts long had 
the power of enforcing written contracts alone; but by recent legislation 
their equitable jurisdiction has been enlarged so as to embrace some cases 
at least of parol agreements which have been part performed. In Maine, 
also, the equity powers of the courts are restricted to the enforcement of 
written contracts. In North Carolina the equitable doctrine of part per- 
formance has never been admitted, and in case of a verbal contract, even if 
it be admitted by the defendant, provided he claims the benefit of the stat- 
ute, the remedy of specific execution is refused. The rule that parol con- 
tracts which have been part performed, may be specifically enforced, has 
also been repudiated in Tennessee as being wholly inconsistent with the 
statute of frauds; and is only admitted in Kentucky under special circum- 
stances of hardship or injustice to the purchaser.’’ Pomeroy on Spec. 
Perf. Sec. 97. 

Miller vs. Ball, 64 N. Y. 286, was an action to compel specific per- 
formance of a verbal agreement for the sale of land. The land in ques- 
tion was situated about 2'% miles from a highway in one direction, and 
about 5 miles in another, and was a wild, uncultivated tract, part of a large 
tract of timber land. The plaintiff, by consent of owners of adjoining 
lands, made a road from a public highway to the land ; made roads upon 
the land; underbrushed and cut up fallen trees preparatory to clearing 
about a quarter of an acre; built a bough shanty; annually cut and drew 
from the land wood and timber ; and paid the taxes thereon. The court 
enforced specific performance upon the ground that it would be fraud on 
the part of the defendant to refuse to execute the agreement after a part 
performance thereof by the other party, when the other party could not 
be placed in the same situation that he was in before such part performance. 
‘‘Taking possession,’’ says the court, ‘‘under a parol agreement, with the 
consent of the vendor, accompanied with other acts which cannot be re- 
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called so as to place the party taking possession in the same situation that 
he was in before, has always been held to take such agreement out of the 
operation of the statute.’’ The court further considers that in the case of 
a parol agreement, there is an implied agreement that the vendee may at 
once enter and take possession of the land, and that he is thereupon con- 
sidered in equity the owner of the land, with the right even to call the 
vendor to account for any waste committed thereon ; that he is the only 
person interested in the protection of the land against waste or trespass ; 
and that he should have that possession which will enable him to protect 
his interests. The court held that the acts of the plaintiff upon the land 
and in building the road thereto, and in paying taxes, must be referred to 
the agreement for purchase, and that, as it would be impossible to place the 
plaintiff in his original position, specific performance should be decreed. 

Freeman vs. Freeman, 43 N. Y. 34, was an action of ejectment, and 
the answer set up a claim for specific performance of a parol promise to 
give the premises in controversy. The premises contained forty acres, 
then all woodland except about six acres. The defendants entered upon 
the premises and cleared twelve or fourteen acres, which they fenced and 
built an addition to the house. They also paid a portion of the taxes 
assessed on the premises. The court says, ‘‘ The question then is, whether 
a parol promise by one owning lands to give the same. to another will be 
enforced in equity when the promisee has been induced by the promise to 
go into possession, and, with the knowledge of the promisor, make com- 
paratively large expenditures in permanent improvements upon the land. 
It must be conceded, that if the promise by parol was to sell the 
land for a valuable consideration to be paid theretor by the promisee, such 
promise under this precise state of facts would be enforced. The ground 
upon which this equitable jurisdiction is exercised, although sometimes 
said to be part performance, really is to prevent a fraud being practiced 
upon the parol purchaser by the seller, by inducing him to expend his 
money upon improvements upon the faith of the contract, and then de- 
prive him of the benefit of the expenditure, and secure it to the seller 
by permitting the latter to avoid the performance of his contract.’’ The 
court considered that the same argument would apply to the case of a 
parol promise to give land, and that expenditures for improvaments, made 
with the knowledge of the promisor, and induced by his promise, consti- 
tute in equity.a consideration for the promise. Final judgment was rend- 
ered in favor of the defendant. 

Jones vs. Pease, 21 Wisconsin 644, was an action to compel specific 
performance of a verbal agreement for the sale of land. The land em- 
braced in the agreement consisted of two distinct pieces, namely, a lot in 
the village of Lowell and an undivided half of certain mill property. <A 
deed of the lot was given, and the plaintiff entered into possession. A(fter- 
wards, the defendant refused to execute a conveyance of the half of the 
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mill property. The court says, ‘‘ The parol agreement is for the sale and 
conveyance of different parcels of real estate and an interest in personal 
property, for the sum of eight thousand dollars. Are part payment of the 
purchase money, and the conveyance of part of the real estate, and posses- 
sion thereof under the contract and deed, sufficient part performance to take 
parol agreement out of the statute of frauds? It is obvious that the contract 
must be enforced entire or rescinded. * * * It is however, contend- 
ed by the appellant that the contract is not taken out of the statute unless 
possession is delivered to the purchaser under the contract, of @// the real 
estate. It appears to us that this position is untenable. As we said be- 
fore, the contract must as a whole be enforced, or entirely rescinded; and 
we see less difficulty in fully carrying into effect the agreement of the par- 
ties, than in undoing what they have done. And we do not think, when 
a party agrees by parol to convey different parcels of land, that possession 
of each parcel under the contract is necessary to take it out of the statute. 
If it is, then possession may be given of the most valuable portion of the 
lands, and the purchase money all be paid, and yet the purchaser be turned 
out of possession of the very lands he has taken possession of under the 
contract, by an action of ejectment, and compelled to pay for their use 
and occupation, and be left to an action at law to recover the purchase 
money paid.’’ The court approves the ruling in Smith vs. Underdunck, 
1 Sandf. Ch. 579. : 

The cases of Szvage vs. Carroll, 1 Ball & B. 265, and Sutherland 
vs. Briggs, 1 Hare 26, already referred to, are cases where possession was 
taken of but part of the land. ’ 

The . facts upon which the plaintiff relies for relief in this case are 
wholly undisputed. The proof of the contract 1s as clear as it could pos- 
sibly be if it were in writing. The sole defence which can be relied upon 
as against the contract, is the technical one that the contract does not com- 
ply with the statute of frauds. There is no doubt that the defendant may 
rely upon this defence if it thinks fit, but the clear and unquestioned proof 
of the contract relieves the case from complications which might arise if 
the terms of the contract were in dispute. Knowing the precise terms of 
the contract, we are able to distinctly apply the acts of part performance 
and show the scope of their purpose. From a consideration of these acts 
it is obvious that a gross fraud will be perpetrated upon the plaintiff un- 
less he is granted the relief which he now seeks. He relies not only upon 
the fact of possession, but upon his labors and expenditures in direct per- 
formance of the terms of the contract. The fact of possession is always to 
be measured and judged by the character and dimensions of the scheme 
contemplated by the parties in entering into the contract. The circum- 
stances of this case forbade an immediate, actual possession of all the land 
sold. The tract was large, wild, and uncultivated. It was inaccessible, 
remote, and destitute of inhabitants. The very scheme of the sale was 
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the mutual advantage of the parties in opening up this remote region to 
settlement, and by the encouragement of immigration, enhancing the value 
alike of these lands and of other lands lying in the same neighborhood and 
within the land grant of the defendant. The possession which was in fact 
taken, was the only possession which circumstances rendered possible, and 
was the only possession which the contract contemplated. And it was 
a possession entirely exclusive. Taking possession, for purposes of resi- 
dence and cultivation, of a small tract of land, all of which is visible to the 
eye, is no more exclusive, in the sense of being such part performance as 
will in equity take the case out of the statute, than is the taking possession 
of 50,000 acres as designated by a map of its boundaries. Possession of 
part of the land sold must always, in the case of a large tract, be equiva- 
lent to possession of the whole; for, in the nature of things, no ‘possession 
can, of itself, clearly indicate the boundaries of the land possessed. 

So, in respect to the labor and expenditures, although it was not 
practicable and not in accordance with the scheme of the contract that they 
should appear obviously in respect to each parcel of the land sold, they 
were nevertheless clearly directed to the performance of the contract with 
a view to the general advantage of all the land. Suppose that, instead of 
conveying nearly all the land, the defendant had in fact conveyed none, or 
only a small portion of it. The defence which is now set up could in such 
case be maintained with equal force, and the effect of it, if successful, 
would be practically to rob the plaintiff of the advantages accruing to him 
from his time, labor and expenditures in pursuance of and in reliance upon 
the contract. A further effect would be to reward the defendant for his 
fraud and wrong by placing it in the ownership and possession of all the 
improvements made by the plaintiff and of all the advantages which had 
been wrought by his labor and expenditures. The only difference between 
the supposed and actual case lies in the comparative enormity of the fraud. 
The quality of the fraud is the same in both cases. The various acts done 
by the plaintiff cannot be undone. In no way can he be placed in his orig- 
inal position. The land, which was desolate at the time of the contract, is 
now a center of settlement, where some hundreds of persons have estab- 
lished their homes. The intelligent labor and industry of the plaintiff, di- 
rected to the carrying out of the terms of the contract, are facts of the past 
whose value cannot now be even approximately estimated. There is no 
possibility of an adequate compensation in damages to the plaintiff for the 
wrong which has been put upon him. The only relief which can in justice 
be given him is the relief by specific performance, which he now asks. 

Much of the land embraced in the contract has, as we have seen, 
already been conveyed to the plaintiff. In other words, the defendant has 
to a large extent recognized and performed the contract by conveyance 
from time to time of parcels of the land. It is a significant fact in this 
connection that the payments made by the plaintiff were made upon the 
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whole contract, and that the particular parcels of land conveyed were se- 
lected by the defendant. This of itself is sufficient to indicate the entire 


and inseparable character of the contract. 
The effect of a failure to grant the relief demanded in this case, would 


be not only to justify the fraud and wrong to which we have referred, but 
to compel the plaintiff to accept a condition of affairs which he never con- 
templated, and be party to a contract which he never made. It having 
been seen that the plaintiff cannot be restored to his original position, and that 
he cannot be adequately compensated in damages for the breach of contract, 
seems almost superfluous to add that he should not be compelled to con- 
tent himself with the land which tec defendant has already conveyed. The 
contract being entire and inseparable, the justice of the case requires that 
it be enforced to the full extent and in all its particulars; and it is with a 
view to such complete performance that courts of equity admit parol ev- 
idence of the contract. No court has ever required a purchases of land 
to accept a conveyance of part. If the vendor’s title fails, or if for any rea- 
son full performance by the vendor becomes impracticable, the court per- 
mits the purchaser, at his option, to accept such portion of the land as the 
vendor may be able to convey, and compensation in respect to such por- 
tion as cannot be conveyed. But such course is never compelled. If 
the vendor cannot fully perform, the purchaser, is, at his option, always 
fully absolved from his obligation to purchase any part of the land. If 
the contract cannot be fully performed, the court will not require either 
party to accept part performance. Now, in this case, there being an irre- 
vocable part performance, the only just course, in order to prevent gross 
fraud, is to compel the complete and perfect performance of the contract 
according to its terms. 


JNO. G. WOOLLEY, 
Solicitor for Plaintiff. 
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Appeal from the Circuit Court of the United 
States for the District of Minnesota. 


a 


BRIEF FOR APPELLEE. 


The appellant filed his bill of complaint against the 
appellee in a State District Court, for the specific per- 
formance of a verbal contract for the sale of quite a 
quantity of lands particularly described and set forth in 
the bill (Rec., called Paper Book, p. 7 et seq). Appellee 
appeared and answered, and on its petition, the case 
was removed to the Circuit Court of the United States, 
where it was determined, in June, 1884, in favor of ap- 
pellee, and Small appealed to this Court (Ree., 42-3). 
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The answer of the appellee is short, and is in these 
words (Rec., 18): 


“The defendant, for answer to the complaint of the 
plaintiff, admits that it conveyed to the defendant, or to 
the said Steele, the lands described in the complaint 
from folio twelve (12) to folio thirty-one (31), inclusive; 
and that payments were made to the defendant, for and 
on account of the lands so conveyed, to the amounts 
stated in the said portion of the complaint. The de- 
fendant further admits that it has not conveyed, and 
that it is not willing to convey to the plaintiff any part 
of the lands described in folios forty-four (44) and 
forty-five (45) of the complaint. 

“Further answering, the defendant denies each and 
every allegation in the complaint contained, save the al- 
legation of the defendant’s corporate existence, and save 
the allegation of ownership by the defendant of the 
lands described in the complaint, and save as hereinbe- 
fore expressly admitted; and the defendant further de- 
nies that the plaintiff has suffered any damage whatever 
by reason of the defendant not having conveyed to the 
plaintiff the lands described in folios numbered forty- 
four and forty-five (44 and 45) of the complaint. Where- 
fore,” &c. 


Upon these pleadings, and some depositions ([ec., 217-42) 
to be noticed more specifically hereinafter, the case was 
heard. 

The decree of the Court below was certainly correct 
in denying Small the relief sought, for the reason, among 
others, that the alleged contract on which his claim is 
founded, was verbal. The negotiations between the 
appellant and James B. Power, the appellee’s land com- 
missioner, relied on in this suit, occurred within the 
State of Minnesota. The land forming the subject of 
those negotiations lies in the Territory of Dakota. If any 
material difference between the laws of the two jurisdic- 
tions governing such transactions existed, it might be- 
come a question as to which rule of law should prevail ; 


) 
but the statute of Minnesota and that of Dakota, govern- 
ing contracts for the sale of real estate, are substantially 
similar. Both statutes declare invalid verbal contracts 
for the sale of real property. The Minnesota statute, 
however, adopts in express terms the established equity 
rule upon the subject of part performance of parol con- 
tracts, for the sale of real property, while the Dakota 
statute is silent upon the subject; but the Courts of 
Dakota Territory are invested with equity powers, and 
hence, what the Legislature has expressed in Minnesota, 
must necessarily be inferred to be the rule in Dakota. 
That clause of the Minnesota statute relating to part 
performance reads thus: 


“Section 13.—Nothing in this chapter contained shall 
be construed to abridge the power of ‘courts of equity to 
compel the specific performance of agreements, in cases 
of part performance of such agreements.” 

Stats. Minn., 1878, p. 43. 


The Legislature did not, by thus expressly adopting 
the equity rule, mean to enlarge that rule. The terms 
used are those which have long been. well understood in 
chancery practice, and if this section had been omitted 
from the statute, the rule in Minnesota upon the subject 
would have been precisely the same as it now is. 

The Courts of that State have frequently had the sub- 
ject before them, and in no instance can any expression 
be found indicating any understanding on the part of 
the Court that anything is to be regarded as part per- 
formance under the statute which would not have been 
so regarded in the absence of the statute. Whenever the 
Courts of that State have relieved against parol contracts 
for the sale of real estate, on the ground of part perform- 
ance, the nature of the case has always been such as to 
bring it within the well-established principles of equity 
jurisprudence upon this point. Thus, in the case of Gill 
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v. Newell, 13 Minn., 463, the vendee had entered into posses- 
sion and made valuable improvements upon the property. 

In Place v. Johnson, 20 Ib., 219, the facts were similar, 
as they were also in the case of the Stillwater & St. Paul 
R. R. Co., 23 1b., 343. 

In Lanz v. McLaughlin, 14 Minn., 72 the Court held, 
that payment of the purchase-money without taking 
possession would not constitute such part performance 
as to entitle the vendee to specific enforcement of the 
contract, in this language: 


“There was no performance, or part performance, by 
the respondent such as would take a parol contract out 
of the statute. The respondent did not enter into posses- 
sion, and certainly neither the deposit of the price with 
the respondent’s agents in Chicago, nor the notice of 
such deposit sent to the appellant, nor the respondent’s 
readiness to pay it over upon the delivery of a deed, 
would constitute performance, or part performance, enti- 
tling the respoudent to enforce a conveyance. The doc- 
trine now generally accepted is, that not even the payment 
of a purchase price, without something more, will consti- 
tute such part performance as will take a case out of the 
statute.” (See page 76.) 


In the very recent case, Townsend v. Fenton, 30 Minn, 
538, that Court again declared similar principles, viz.: 


“The sufficiency of the complaint depends upon 
whether there was a part performance of the oral agree- 
ment set forth in it such as takes it out of the operation 
of the statute of frauds. It is now well settled that pay- 
ment of the purchase-money is not generally “enough 
for this purpose.’” (Pom. Con,. sec. 112, and authorities 
in note, and sections 113 and 114; Waterman on Specific 
Performance, secs. 262 and 269; Frye on Specific Perform- 
ance, sec. 40.3.) 

“Where specific performance of such agreements is 
decreed, notwithstanding the statute, it is on the ground 
that otherwise the statute would be made the means of 
committing a fraud, and the reason why payment, in 
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whole or in part, will not, where it is in money, be 
deemed sufficient to take the case out of the statute, is, 
that the party having an adequate remedy by action, to 
recover back money, withholding performance, will not 
operate as a fraud.” (See page 531.) 


As the contract alleged in this case was confessedly 
verbal, it is presumptively invalid; hence, the burden is 
on the plaintiff to prove circumstances bringing it within 
the exception to the general rule; but no such circum- 
stances have been shown. The species of acts which 
will constitute part performance within the equity rule 
are perfectly well established. They are all reducible to 
the single ground mentioned by the Supreme Court of 
the State of Minnesota in the passage first above quoted, 
to wit: that the enforcement of the statute would permit 
the vendor to wrongfully obtain something from the 
vendee, or to wrongfully withhold from him something 
already obtained, without consideration, and in viola- 
tion of good conscience. (See Waterman sup., sec. 360 
et seqg.; 3 Parsons Cont., 342-355, 7 Ed.) But no such 
state of things exists in this case. The lands forming 
the subject of the negotiations here are not in one body, 
but are composed of many separate and distinct parcels. 
They are made up of odd-numbered sections, or parts of 
odd-numbered sections, in four congressional townships. 
Each section is therefore a physically distinct and sep- 
arate body from all the remainder of the land. The 
price to be paid was not a gross sum, but so much per 
acre. The appellant says the price was to be $2.50 per 
acre, except in town 144, range 56, which was to be $2.75 
per acre. (Rec., 21.) The witness Power, the other sole 
participant in the negotiations, says the price was to be 
from $2.50 to $2.75 per acre, and that some might have 
been $3.00 per acre. (Ree., 38.) 

For the purposes of this discussion, it is not material 
which of these witnesses was correct. The statements 


of both concur upon the point that the price was not a 
gross price, but an acre price. Hence, instead of the 
price being a gross one for the whole quantity of lands 
sold, it was in reality distributed hetween the various 
tracts of land, so that the price of each separate section 
and subdivision formed a distinct sum by itself. The 
price for any section could be ascertained by multiply- 
ing the area thereof by the rate per acre. This is im- 
portant to be borne in mind; for, in one sense, it may 
be regarded the turning point in the case. Further- 
more, in practice, the parties treated the arrangement as 
separable. Payments were not applied upon the con- 
tract generally, but were always applied to specific parcels, 
and when any such application was made at all, it was 
carried to the extent of payment in full for the tract 
upon which the application was made. This practice 
was described by the witness (Power), as follows : 


Question. You may now state what was done be- 
tween yourself, as land commissioner of the defendant, 
and the plaintiff, subsequently to the making of this 
agreement, which you have testified about relative to 
the making of payments upon these lands, and the con- 
veying by deed from the defendant to the plaintiff. 

Answer. It was simply as he brought us the preferred 
stock I wrote up certificates of sale for the area that 
would be covered by that payment of stock. That was 
done from time to time as the preferred stock was 
brought in. 

Q. Who selected ont of the whole body of land which 
had been included in this original agreement, the par- 
ticular descriptions which were so from time to time in- 
serted in these certificates ? 

A. I made these designations, except it might have been 
in some particular cases. -Mr. Small selected some par- 
ticular tract which he had sold. It was understood that I 
should make the selections generally. It was sometimes 
difficult to fit an exact amount of stock with a specified 
area,and I often had large amounts of stock until balances 
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could be procured to make payment for a given area. 
We never divided a government subdivision. 

Q. Upon those certificates so given by you, the plain- 
tiff procured deeds from the company of such lands as 
were deeded to him ? 

A. Yes, sir. 

Q. What was the course of business in sending forward 
those certificates and procuring thé deeds. How was it 
done, and from whom were the deeds issued ? | 

A. The certificates of sales were given to the pur- 
chaser. The report of all sales made monthly to the 
board of directors. The deeds written in my office sent 
forward with the statements that payments were made on 
the particular sales which the deeds represented ; they 
were then signed by the president, countersigned by the 
secretary and. returned to me for delivery, and I deliv- 
ered them to the purchaser—to the-plaintiff in this par- 
ticular case. (Rec., 24.) 


The following propositions are, then, true: 

First. Every tract upon which any payment has been 
made, or upon which any valuable improvement has 
been put, or of which possession has ever been taken by 
Small, has long ago been conveyed to him by the com- 
pany. 


Second. Upon none of the tracts for which he now sues 
has he made any payment, or put any improvement, and 
he has not taken possession of any of them. 


Therefore, the refusal by the appellee to make convey- 
ance of these parcels will not deprive the appellant of 
anything whatever. Nor will it render him lable to any 
action for unlawful occupation. Hence, nothing that has 
ever been recognized by a Court of Equity as part per- 
formance exists in this case. The appellant will lose 
nothing and will be made liable for nothing by the con- 
duct of the appellee. He will be hurt in no way what- 
ever by the refusal of the company to make conveyance 
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of the remainder of the lands, unless it be the supposed 
profits on those very lands themselves. 

The only reason having the least appearance of argu- 
ment; which can be urged in favor of the case made, is 
his: that as he has taken possession of, and made im- 
provements on, and payments for, and received convey- 
ances of some of the tracts covered by the arrangement, 
those things constitute such part performance as to take 
the case out of the statute of frauds, but upon the facts 
disclosed the authorities do not sustain this view. 

It seems three cases have thus far been reported in 
this country, in which the question whether taking pos- 
session of one of several tracts forming the subject of a 
parol sale of lands will take such tract out of the statute 
as well as the other tracts of which possession has not 
been taken. ‘Those cases are Smith v. Underdunck, 1 Sanf., 
ch. 579 ; in the matter of Allen’s estate, 1 W. & S., 383; 
Jones v. Pease, 21 Wis., 644. 

In Smith v. Underdunck, one James Underdunck, 
being the owner of an undivided interest in certain 
mills, and the owner in severalty of a tract of three 
hundred acres of land, agreed by parol to sell and con- 
vey the same to one Miles Smith, for the gross price of 
$5,300. Afterwards, the entire purchase-money was paid, 
and a conveyance was made of the mills. The three 
hundred acres of land were not conveyed, and this suit 
was brought to enforce the conveyance thereof. 

The Assistant Vice-Chancellor of the State of New 
York, before whom the case was heard, granted the relief 
asked for, and directed a conveyance of the lands. 

In the case of Allen’s estate, Allen, in his lifetime, 
entered into a parol contract with one George Jacobs, for 
the sale to him, for the gross price of $800, of a house 
and lot and eight or ten acres of land. Jacobs entered 
into possession of the land, but not of the house and lot. 
A portion of the purchase-money was paid, but the 
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property was not conveyed, and a question arose in the 
settlement of Allen’s estate, as to whether the transaction 
had converted the property into personalty, or whether 
it remained realty and descended to Allen’s heirs. In 
order to decide this question, it became necessary to 
determine whether or not the contract for sale was valid 
and binding, and this question in turn depended upon 
the effect of the taking possession by Jacobs of one of 
the parcels of property. If this act of the vendee con- 
stituted such part performance as took the case out of 
the statute of frauds, then the contract was enforceable, 
but otherwise not; and the Court held, after an extended 
discussion, both upon principle and authority, that the 
case was controlled by the statute, and hence the contract 
was invalid. -? 

In Jones v. Pease, the latter being the owner of a grist 
mill and water power, and a certain other lot in the Gave 
village, and also of a team of horses, wagon, sleigh, and 
harness, entered into a parol contract with Jones, whereby 
he agreed to convey to the latter the said village lot in 
severalty, and an undivided half of all the rest of the 
property, for the gross price of $8,000, $1,000 of which 
sum was to be paid by the conveyance to Pease of other 
lands, the property of Jones. Jones conveyed his land 
to Pease and went into possession of the said village lot. 
Upon subsequent refusal of Pease to complete the arrange- 
ment by executing deeds of conveyance, this suit was 
brought, and the Court decreed the case a proper one for 
specific performance. | 

The state of the precedents, therefore, is this: Three 
cases have occurred in which a parol contract to sell 
two or more parcels of land for a gross price, and in which 
possession has been taken of one of them, have been 
before the Courts for consideration. The Assistant Vice- 
Chancellor of New York and the Supreme Court of Wis- 
consin have decided in one way, and the Supreme Court 
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of the State of Pennsylvania has decided the opposite. 
Let it be conceded for the moment that the Assistant 
Vice-Chancellor of New York and the Supreme Court of 
Wisconsin were right, and the Supreme Court of Penn- 
sylvania wrong, but what was decided? Merely that 
when the price is gross, and, hence, inseparable, and 
possession has been taken of part, the contract will be 
enforced as to the remainder. But the reason of this 
doctrine is perfectly apparent, and constitutes the differ- 
ence between those cases and the one at bar. Possession 
having been taken, if the contract failed entirely, the 
vendee would be turned out and become the subject of an 
action for unlawful occupation. But the contract could 
not be executed as to the parcel taken into possession with- 
out being executed as to the other parcel, because one price 
covered all. The parties had not made any apportion- 
ment of the price, and the Court could not do it for them. 
And, furthermore, general payments upon the whole 
price had been made in each case; in one of them by the 
conveyance of real estate which, of course, could not be 
recovered. If different prices had been placed upon the 
different parcels by the parties themselves, so that the 
price of the tract taken into possession could be ascer- 
tained and paid, it is not conceived that those Courts 
would have gone farther than to deal with such parcel 
alone. Those decisions establish the doctrine which they 
laid down only in cases of a gross price. This has been 
the understanding of the text writers, and the rule is laid 
down by the recent writers in that way. For instance, 
Pomeroy, Specific Performance, section 122, announces the 
rule in these words: 


“Where several distinct parcels are sold to the same 
vendee, by one entire contract, and for a gross price, the 
rule, as generally adopted, makes the proper possession of 
one parcel a sufficient part performance as to all.” 
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Waterman, Spec. Perf., sec. 376, says: 


“The taking of possession of one of several parcels of 
land embraced in a parol agreement, and agreed to be 
sold for a gross sum, would be sufficient.” 


In the case at bar, the statute of frauds can be pre- 
served without inflicting any loss whatever upon the 
vendee, Small, unless it may be, as before remarked, that 
of supposed profits upon the unconveyed lands. 

The position here assumed is sustained by the author- 
ities to the fullest extent: 

3 Parsons, sup., where most of them are cited ; and 
Lester v. Foxcroft, L’d’g Cases Eq.,W. & T., vol. 7, 
pt. 11, p. 1027 et seq., and notes. 

Adams Eq., 3 Am. Ed’n., 86 et_seq. 


But the reasoning of the Court below on the law of the 
case is so conclusive, and its finding of facts so clear and 
just, nothing more can be needed before this Court. 


20 Feb. Rep., 753, &e. 


No fraud was perpetrated on S.,no harm was done 
him, as he received deeds for all the lands he paid for ; 
and the very essence of his right to maintain this suit is, 
that he has been defrauded, wronged and damaged. 

To test this, look for a moment as to what mutuality 
is there in this undertaking! How could the company 
proceed to compel Small to execute his part of the con- 
tract remaining unperformed? ‘The question answers 
itself; then he cannot have this remedy himself. 

Adams’ £4q., sup., 82, and note 2. 


Very respectfully, 
W. P. CLouanH, 
A. H. GARLAND, 
H. J. May, 
Counsel for Appellee. 
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B. A. HILL, STOCKHOLDER, &¢., VS. MERCHANTS’ MUTUAL INS. CO. 1 


a UnitrepD STATES OF AMERICA, 88: 


The President of the United States to the honorable the judges of 
the supreme court of the State of Missouri, Greeting: 


Because in the record and proceedings as also in the rendition of 
the judgment of a plea which is in the said supreme court before . 
you, at the October term, 1885, thereof, between The Merchants’ 
Mutual Insurance Company, respondent, and Britton A. Hill, stock- 
holder in Excelsior Insurance Company, appellant, a manifest error 
hath happened, to the great damage of the said appellant, as by his 
complaint appears, we, being willing that error, if any hath been, 
should be duly corrected and full and speedy justice done to the 
parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, together 
with this writ, so that you have the same at Washington, D. C., on 
the second Monday of October next, in the said U.S. Supreme Court 
to be then and there held, that, the record and proceedings aforesaid 
being inspected, the said U.S. Supreme Court may cause further to 
be done therein to correct that error what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States, this second day of November, 
in the year of our Lord one thousand eight hundred and eighty-five. 

Issued at office, in the city of Jefferson, with the seal of the circuit 
court of the United States for the western district of Missouri, east- 
ern division, dated as aforesaid. 

f Seal of the United States Cirenit Court for the Western District 
1 of Missouri, Eastern Division. \ 
H. C. GEISBERG, 
Clerk Circuit Court United States, Western District of Missouri. 


A good and sufficient bond having been presented and filed by 
the plaintiff in error, the same is approved, and it is ordered that a 
supersedeas be granted herein, & this writ is allowed by— 

JNO. W. HENRY, 


Chief Justice Supreme Court of Missouri. 


b Return to Writ. 


Unitep Staves oF AMERICA, Cas 
Western District of Missouri, | 


In obedience to the command of the within writ, I herewith trans- 
mit to the — Court of the United States a duly certified transcript 
of the record and proceedings in the within-entitled case, together 
with all things concerning the same. 
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In witness whereof I hereto subscribe my name and affix the seal 


of said — court, at the city of Jefferson, this — day of , A. D. 
187-. 
, Clerk. 
Endorsed :] No. —. United States circuit court, western district 


of Missouri. Merchants’ Mut. Ins. Co. vs. Britton A. Hill, stock- 
holder Excelsior Ins. Co. Writ of error to the supreme court of the 
State of Missouri. Returned and filed — day of , 187-. 
, clerk. [In pencil:] Nov. 6th, ’85. 


c The United States of America to The Merchants’ Mutual In- 
surance Company, respondent, Greeting. 

You are hereby cited and admonished to be and appear at a Su- 
preme Court of the United States to be holden at Washington, D. 
C., on the second Monday of October next, pursuant to a writ of 
error, filed in the clerk’s office of the supreme court of the State of 
Missouri, wherein Britton A. Hill, stockholder in Excelsior Insur- 
ance Company, appellant, is plaintiff in error and you are defendant 
in error, to show cause, if any there be, why the judgment rendered 
against the said plaintiff in error,as in the said writ of error mentioned, 
should not be corrected and why speedy justice should not be done 
to the parties in that behalf; and that the said Hill having filed a 
good and sufficient bond, which has been approved, a supersedeas 
has been awarded to him upon said judgment. 

Witness the Honorable John W. Henry, chief justice of the su- 
preme court of the State of Missouri, this second day of November, 
in the year of onr Lord one thousand eight hundred and eighty-five. 

JNO. W. HENRY, 
Chief Justice of the Supreme Court of Missouri. 


d [Endorsed :] United States circuit court, western district of 
Missouri. Merchants’ Mut. Ins. Co., defendant in error, ads. 
Britton A. Hill, stockholder Excelsior Ins. Co., plaintiff in error. 
Citation. Filed —, 1885. clerk. [In pencil:] Nov. 
6th, ’S5. 
Unitep STATES OF AMERICA, . 
Western District of Missouri, {°° 
I hereby acknowledge due service of the within citation this 
seventh day of November, A. D. 1885. 
PATTISON & CRANE, 
Attorneys for Defendant in Error. 


] STATE OF MiIssourl, sct: 


Be it remembered that heretofore, to wit, on the 30th day of Sep- 
tember, 1882, there was filed in the office of the clerk of the supreme 
court of Missouri a transcript fro the St. Louis court of appeals, 
which is in the words and figures following, to wit: 


STATE OF MISSOURI, 88: 


Be it remembered that heretofore, to wit, on the 17th day of Sep- 
tember, A. D., 1851, there was filed in the office of the clerk of the 
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St. Louis court of appeals a transcript from the circuit court, city of 
St. Louis, which is in the words and figures following, to wit: 


State OF MISSOURI, ia 
City of St. Louis, f° 


Be it remembered that on the seventeenth day of December, in the 
vear of our Lord eighteen hundred and seventy-nine, there was filed 
in the office of the clerk of the circuit court, city of St. Louis, a 
notice of motion for execution, a motion for execution, and return 
of service, which are, respectively, in words and figures following, 
namely : 


Notice of Motion. 


To Britton A. Hill, Esq.: 


You will take notice that on Wednesday, the 17th day of Decem- 
ber, 1879, I will file in the circuit court of the city of St. Louis, 
Missouri, a motion for execution against you as a stockholder of the 
Excelsior Insurance Company, and that as soon thereafter as counsel 
‘an be heard I shall call up said motion for action thereon by the 
court, when and where you may attend’if you see fit. A copy of 
said motion is hereto annexed. 

EVERETT W. PATTISON, 
Att'y for Merchants’ Mutual Insurance Company, Plaintiff: 


In Cireuit Court, City of St. Louis. 


THe Mercuants’ INsurANcE Company, Plaintiff, 
v8. No. 30902. 
THe Excerstor Insurance Company, Defendant. 


Now, at this day, comes the above-named plaintiff and states 
that an execution for five thousand two hundred and fifty- 
2 six ;;'; dollars has been issued in the above-entitled cause 
out of the clerk’s office of this court against the property and 
effects of the defendant in said cause, and that there could not be 
found anything whereon to levy said execution, and that at the time 
of the contracting by defendant of the debt on which judgment in 
said cause was rendered, as well as at the time said judgment was 
rendered and said execution was issued as aforesaid, Britton A. Hill 
ras the owner and holder of thirty-seven shares of the capital stock 
of said defendant, of the par value of one hundred dollars per share ; 
that said shares were never fully paid up, but that twenty per cent. 
and no more has been paid thereon. 

Wherefore plaintiff prays that execution may Issue against the 
said Hill for the sum of two thousand nine hundred and sixty dol- 
lars, being the amount so due by him on the shares aforesaid, or for 
sufficient to satisfy said execution. 

EVERETT W. PATTISON, 
Atty for PVF. 
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Served this notice in the city of St. Louis on the 6th day of De- 
cember, 1879, by delivering a copy of the same to Britton A. Hill, 
the within-named —. 


JOHN FINN, Shervff, 
By W. N. BELL, Dep. 


And afterwards the following proceedings were had, to wit: 
Motion Amended. 
February Term. 


Monpay, March 8th, 1880. 


Now, at this day, on motion of the plaintiff, by its attorney, and 
by leave of court, said plaintiff amends its petition herein by in- 


serting the word “Mutual” between the words “ Merchants” and. 


“ Insurance ” wherever they occur, so that the name of the plaintiff 
shall read “ Merchants’ Mutual Insurance Company,” 


October Term, 1880. 


Tue Mercuants’ Mutua INSURANCE COMPANY 
vs. — 
. - 52086. 
Tne Excersion INsuRANCE Company, Britton A. HIL1, { 7 
Stockholder. 


WeEDNEsDAY, November 10th, 1880. 


Now, at this day, come the plaintiff and Britton A. Hill, stock- 
holder, by their respective attorneys, and, this cause coming on to 
be heard, the same is submitted to the court upon the pleadings and 

proofs adduced; and the court, having heard the evidence 
3 herein, takes this cause under advisement. 


Judgment. 


December Term, 1880. 
Tut Mercunants’ Mutruan InsuRANCE CoMPANY 
v8. FONE 
% P 52086. 
Tue Excersiorn INsurANCcE Company, Brirron A. HIL1, 
Stock holder. 


Monpay, December 12th, 1880. 


And now, at this day, the court, being fully advised of and con- 
cerning the premises in this cause heretofore submitted to the court, 
finds that Britton A. Hill was and is a stockholder in the Excelsior 
Insurance Company, owning thirty-seven shares of stock, of the par 

value of one hundred dollars each, and that the unpaid balance on 
said shares is two thousand one hundred and twenty-seven dollars 
and fifty cents, and that said Britton A. Hill is liable to the execu- 
tion of plaintiff in said amount. It is, therefore, ordered by the court 
that the motion for — of plaintiff for execution be sustained, and 
that execution issue herein in favor of the Merchants’ Mutual In- 
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surance Company, said plaintiff, and against said Britton A. Hill, 
for said sum of two thousand one hundred and twenty-seven dollars 
and fifty cents, together with the costs of this proceeding under the 
plaintiff’s motion for execution herein. 


Motion for a New Trial Filed. 
WEDNESDAY, December 15th, 1880. 


And afterwards, at the February term, 1881, of said court, the fol- 
lowing further proceedings were had in this cause, to wit: 


Motion for New Trial Filed & Overruled. 
Monpbay, February 7th, 1881. 
Now, at this day, the court, being fully advised of and concerning 
the motion heretofore submitted herein for a new trial, doth order 
that said motion be overruled. 


Bill of Ex. Filed. 
WEDNESDAY, March 2nd, 1881. 
Now, at this day, comes Britton A. Hill, by his attorney, and pre- 


sents a bill of exceptions, which bill is allowed, signed, and sealed 
by the court, filed herein, and made a part of the record in this cause. 


Aff. & Bond Filed. 


Turspay, March 15th, 1881. 


Now, at this day, comes Britton A. Hill, by his attorney, and 

files herein an affidavit and bond for appeal, which bond is 

4 approved by the court, and on motion of said Britton A. Hill, 

by attorney, it is ordered by the court that an appeal to the 

St. Louis court of appeals be granted him from the judgment or 

decision herein awarding execution against him; which said bill of 

exceptions, affidavit, and bond are in words and figures following, 
to wit: 

Bill of Exceptions. 
In the Circuit Court, City of St. Louis, State of Missouri. 


THe Mercuants’ Mutua Insurance Co., Plaintiff, 
vs. 
Britron A. Hirt, Defendant. 


Be it remembered that on the 13th day of December, 1880, the 
motion filed by the plaintiff in this behalf against the defendant, 
as stockholder in the Excelsior Insurance Company, came on for 
hearing, and to support said motion the plaintiff offered testimony 
in substance as follows: 


Testimony of J. F. Conroy. 


Jeremiah F. Conroy was sworn as a witness, and testified that 
he was one of the attorneys of the Excelsior Insurance Co., and bad 
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been since 1871 or 1872; that the company ceased in 1872 to take 
risks and then reinsured; that the defendant was a stockholder in 
the Excelsior Insurance Co., having subscribed originally for sixty- 
four shares, of the par value or one hundred dollars each, and had 
given notes for the same, upon which he had made payments at 
various times, as herein explained—that is to say, he paid twenty-five 
per cent. cash on subscription and gave notes as follows: Four 
notes, dated July 20, 1866, each for $750, payable on demand to the 
order of the Excelsior Insurance Co., oe one note, dated July 11, 
1866, for $1,800, payable on demand to the order of the same com- 
pany. On account of this stock, and credited on these notes, defend- 
ant paid as follows: Oct. 30, 1868, 153 per cent., or $6.40, or ten per 
cent. on the face of the subscription ; Oct. 20, 1870, 2} per cent. on 
the face of the subscription, or $160.00. 

The testimony tended to show that on January 20, 1871, the 
capital stock of the Excelsior Insurance Co. was reduced so that 

defendant after said reduction became liable on thirty-seven 
5 shares in place of sixty-four shares; that after such reduction 

of the capital stock of said company the defendant paid, Oct. 
16, 1871, ten per cent. cash on thirty-seven shares of said capital 
stock, or $370.00. On February 27, 1872, defendant paid a call of 
twenty per cent. on said thirty-seven shares of stock, or seven hundred 
and forty dollars ($740). 

Witness testified further that after the Excelsior Insurance Co. 
ceased to do business, in 1872, further assessments were made against 
defendant on this stock subscription, and that witness called on de- 
fendant to pay the same, but was told by him that the company owed 
him more for professional services than he owed the company for his 
stock. — 

The testimony also tended to show that the reduction was such 
that the capital stock of the company was reduced to one hundred 
thousand dollars ($100,000), with 123 per cent. paid up, and that the 
subscriptions of stock were equalized on this bases, which left de- 
fendant thirty-seven shares. 

Plaintiff also offered in evidence execution No. —, to , term 
18—, of the circuit court, wherein the plaintiff in this case was 
plaintiff and the Excelsior Insurance Co. was defendant. 


The State of Missouri to the sheriff of the city of St. Louis, Greet- 
ing: 

Whereas Merchants’ Mutual Insurance Company, on the 4th day 
of May, in the year of our Lord one thousand eight hundred and 
seventy-eight, at our circuit court, recovered against Excelsior In- 
surance Company the sum of twenty-six hundred and forty-three 
dollars and eighty-eight cents debt, together with seventy-three dol- 
lars and sixty cents for costs and charges in that suit expended ; 
and whereas, on the 7th day of October, 1878, plaintiff remitted the 
sum of four hundred and sixty-one dollars and 21 cents, these are, 
therefore, again to command you that of the goods and chattels and 
real estate of the said Excelsior Insurance Company you cause to be 
made the debts, less remittitur, with 8% per annum, and costs, and 
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that you have the same before the judges of said court on the first 
Monday of April next, to satisfy the debt, interest, and costs 

6 aforesaid, and that you certify how you have executed this 
writ. 

Witness Charles F. Vogel, clerk of our said court, with the seal 
thereof herewith affixed at office, in the city of St. Louis, this 23rd 
day of January, in the year of our Lord eighteen hundred and sev- 
enty-nine. 


[SEAL. ] CHARLES F. VOGEL, Clerk. 


Endorsed: No. 32. Circuit court, city of St. Louis. 1879. Mer- 
chants’ Mutual Insurance Company vs. Excelsior Insurance Co. 
Aliae fi. fa. Judgment May 4th, 1878. 


Bice cicnenstntescncnientiitivmniatiitnipandion aimmtnteiape atin amimiiaiaiieaialt $5,643 8S 
a cicuciitntninetinnacininainn wine 461 21 
8% interest. $5,182 67 
BO $1 00 
gE EI ERS ae a Ream RET 71 60 
72 60 


No. 30902. E. W. Pattison, for pl’ff. 


On the 5th day of Febr’y, 1879, in the city of St. Louis, I de- 
manded the names of the stockholders in Excelsior Insurance Co. 
from Donovan and Conroy, att’ys, and on the 15th day of Febr’y, 
1879, in said city, I demanded from A. K. Northrup the names of 
the stockholders in said insurance Co., and all of said parties de- 
clined and refused to give the names of said stockholders to me. 
No goods, chattels, or real estate found in the city of St. Louis be- 
longing to the defendant whereon to levy this writ and make the 
debt and costs or any part thereof. 

JOHN FINN, Sheriff, 
By JOS. GREENWALD, Deputy. 


Also the charter of the Excelsior Insurance Company, dated Feb. 
9, 1859, and act to incorporate the Excelsior Insurance Company. 


Charter Excelsior Ins. Co. 


Be it enacted by the General Assembly of the State of Missouri 
as follows: 

S. 1. That an insurance company be and is hereby established in 
the city of St. Louis, to be known by the name and style of the 
“Excelsior Insurance Company,” the stockholders of which are 
hereby declared a body corporate and politic, with thesame amount 
of capital stock and period of existence and the same rights, priv- 

ileges, and restrictions as were conferred upon the “ Wash- 
7 ington Insurance Company” of St. Louis by an act of the 
General Assembly of the State of Missouri, approved March 
the third (3), eighteen hundred and fifty-seven (1857), with the exe 
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ception of so much of section eight (8) of said act as declares the 
same a public act and exempts said corporation from the operation 
of section eighteen (18) of article first (1st) of the act entitled “An 
act concerning corporations,” approved November the twenty-third 
(23rd), eighteen hundred and fifty-five (1855). 

S. 2. James H. Lewis, Henry L. Patterson, Thomas Stern, Morris 
Collins, James G. Brown, and John C. Porter or any three of them, 
or such person or persons as they may appoint, are hereby consti- 
tuted commissioners to open books for subscription to the capital 
stock, in the same manner as is prescribed in the charter of said 
Washington Company. This act to take effect from and after its 
passage. . 

Approved February 9, 1859. 

Also the notes made by the defendant to the Excelsior Insurance 
Company, and herein referred to; to which defendant objected on the 
ground that they were not competent or relevant evidence, which 
objection was overruled, and defendant then and there duly ex- 
cepted. 


No. 12 A. St. Louts, July 20th, 1866. 


On demand we, jointly and severally, Britton A. Hill, as princi- | 
pal, and W. H. H. Horner, as security, promise to pay to the order 
of the Excelsior Insurance Company of St. Louis seven hundred and 
fifty dollars for value received, negotiable and payable without de- 
faleation or discount. 


$750. BRITON A. HILL. 
W. H. W. HORNER. 


Endorsed: 1868, Oct. 50. Call of Aug. 31, 1868, paid $100. R, 
S. Elliott, sec’y. 23 % call of Sept. 19,70, p’d $25.00. Call of Oct. 
16, 1871, for 10 %, paid 60. Call of Febr’y 27, for 20 %, paid by 
note & cash. 


No. 15 A. Sr. Louis, July 20th, 1866. 


On demand we, jointly and severally, Britton A. Hill, as princi- 
pal, and W. H. W. Horner, as security, promise to pay to the order 
of the Excelsior Insurance Company of St. Louis seven hundred and 
fifty dollars for value received, negotiable and payable without de- 
faleation or discount. 

$750. BRITTON A. HILL. 
3) W. H. W. HORNER. 


Endorsed : 1868, Oct. 20. Call of Aug. 30, 1868, paid $100. R. 
S. Elliott, see’y. 23 % call of Sept. 19, 70, p’d $25.00. Call of Oct. 
16, 1871, for 10 %, paid. Call of Febr’y 27, 1872, for 20 %, paid by 
note and eash. 


No. 14 A. Sr. Louis, July 20th, 1866. 


On demand we, jointly and severally, Britton A. Hill, as princi- 
pal, and W. H. W. Horner, as security, promise to pay to the order 


THE MERCHANTS’ MUTUAL INSURANCE CO. 9 | 


of the Excelsior Insurance Company of St. Louis seven hundred 
and fifty dollars for value received, negotiable and payable without 


defaleation or discount. 
$750. BRITTON A. HILL. 
W.H. W. HORNER. 


Endorsed: 1868, Oct. 30. Call of Aug. 31, 1868, paid $100. R. 
S. Elliott, sec. 23 % call of Sept.19,’70, paid $25. Call of Oct. 16, 
1871, for 10 %, paid. Call of Feb’ry 27th, for 20 %, paid by note & 
cash. 


No. 15 A. Sr. Louris, July 20th, 1866. 


On demand we, jointly and severally, Britton A. Hill, as princi- 
pal, and W. H. W. Horner, as security, promise to pay to the order 
of the Excelsior Insurance Company of St. Louis seven hundred and 
fifty dollars for value received, negotiable and payable without 


defaleation or discount. 
$750. BRITTON A. HILL. 
W. H. W. HORNER. 


Endorsed : 1868, Oct. 30. Call of Aug. 81, 1868, paid $100. R. 
S. Elliott, sec. 2) % call of Sept. 19, ’70, paid $25. Call-of Oct. 16, 
1871, for 10 %, paid. Call of Febr’y 27th, for 20 %, paid by note & 
cash. : 


No. 7 A. | Sr. Louris, July 11, 1866. 


On demand we, jointly and severally, Britton A. Hill, as prinei- 
pal, and Daniel T. Jewett, as security, promise to pay to the order of 
the Excelsior Insurance Company of St. Louis eighteen hundred 
dollars, for value received, negotiable and payable without defalca- 


tion or discount. 
$1,800. BRITTON A. HILL. 
DANIEL T. JEWETT. 


Endorsed: 1868, Oct. 30. Call of Aug. 51, 1868, paid $240. R. 

S. Elliott, see. 25 % eall of Sept. 19, 70, p’d $60. Reduction 

wv) of note under vote of Jan. 20, 1871, to reduce capital, $251.25. 

Call of Oct. 16, 1871, for 10 %, paid $130. Call of Febr’y 

27th, 1872, for 20 %, paid by cash, $240, note 3 mo. from Jan’y 20, 
72, for $500, am’t note paid. 


And here plaintiff rested. 
And thereupon the defendant asked the court to give the follow- 
Ing Instructions : 


Def’t’s Inst. Refused. 


The court declares the law to be that defendant’s liability as*‘a 
subscriber to the capital stock of the defendant in the suit on which 
this motion is based ceased by limitation before this motion was 
filed. The court declares the law to be that under the evidence in 
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this case the defendant had paid for all the stock subscribed by him 
in the Excelsior Insurance Co., the defendant in the principal suit 
on which this motion is based, before said-motion was filed, which 
the court refused, and defendant thereupon duly excepted. 


And thereupon defendant was sworn as a witness and testified in 
substance : 


Testimony of B. A. Hill. 


That he had made the payment on the stock, as shown by 
plaintiff, but that he had always understood that when the reduction 
of stock was made in 1870 to $100,000 the prior payments made by 
the subscribers were to be and were applied by the company as made 
upon the reduced stock, and on this theory he had paid for’ his stock 
in full in cash, less about $190.00; that in 1872, when said company 
concluded to quit taking risks, he was employed by the company to 
prepare a bill in equity to close its affairs; that with-very considera- 
ble labor and time he prepared such a bill, making all the stock- 
holders parties; that in preparing this bill he was compelled to 
examine the books of the company and the pecuniary condition of 
the persons who had subscribed for the stock of the company and 
had not paid for the same, and found that the company could pay 
off all its liabilities with the assets remaining on hand, and that an 
assessment of ten or fifteen per cent. on the stock would have met 
all claims against the company, and that the reasonable value of 
the services so rendered by him was 500.00; that he did not file 
this bill in equity, as Messrs. Donovan & Conroy were employed by 

the company just at the time he had the same prepared to 
10 file, and he was superseded by them and they pursued another 
course, 

Defendant also testified that the notes offered in evidence by the 
plaintiff were given by bim to the Excelsior Ins. Co. in payment for 
his subscription to its stock and were so accepted, and that he had 
paid all assessments whenever official notice was given him by the 
company. , 

Witness stated on cross-examination that he had never presented 
to the company any bill for his services and had never made any 
claim therefor in the sum of $500 or any other amount, and this 
was all the evidence. 


And thereupon the court ordered an execution to issue against 
defendant, on said motion, for $2,127; to which action of the court 
defendant then & there duly excepted. 
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And thereupon, on the 15th day of December, 1880, defendant 

filed his motion for a new trial in words and figures as follows, to 

wit: 

Motion for New Trial. 


In Circuit Court, City of St. Louis. 


‘Tne Mercnants’ [Nsurance Co., Plaintiff, 


, 


Brirron A. Hit, Stockholder in Excelsior Ins. Co. 


And now comes the defendant, Britton A. Hill, and moves this 
court to set aside the order for execution made against him in this 
case on the 13th inst. and grant him a new trial for the following 
reasons, to wit: | 

Ist. The order so made is against the law and the evidence. 

2nd. The defendant is not, in law, subject to this proceeding. 

ord. The charter of the Excelsior Insurance Company expressly 
exempts its stockholders from this proceeding. 

4th. The execution is ordered to issue for an amount largely in 
excess of the amount due by defendant Hill to the Excelsior Ins. 
Co. on account of his subscription to its capital stock. 

5th. It appeared from the evidence that defendant Hill had paid 
for his stock in full to Excelsior Ins. Co. 

6th. That plaintiff’s demand or right to this proceeding against 
defendant was barred by the statute of limitations. 

7th. The court refused to allow defendant Hill his counter-claim 
against the Excelsior Insurance Co. 

Sth. The court refused to allow defendant Hill credit for the 
amount paid by him on account of his said stock. 

9th. It appeared from the evidence that the plaintiff was not enti- 
tled to prosecute this action and no such party or corporation ex- 


isted. 
G. M. STEWART anpb 
N. OSCAR GRAY, 
For Defendant Fill, 
1] Which motion the court overruled on the 7th day of 


February, 1881; to which action of the court in overruling 
suid motion defendant then and there duly excepted and now ex- 
cepts and files this :is bill of exceptions and asks that the same be 
signed and sealed and made a part of the record hereof, which is 


done accordingly. 
WILBUR F. BOYLE, Judge. [seat.] 


STATE OF MissouRI, } 
City of St. Louis, { 


Britton A. Hill, of lawful age, being duly sworn, says upon his 
oath that the appeal prayed for in the above-entitled cause is not 
made for vexation or delay, but because the affiant believes that 
the appellant is aggrieved by the judgment or decision of the 
court. 
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Sworn to and subscribed before me this 11th day of Mareh, 1881. 


[SEAL. ] WM. PRESTON HILL, 
Notary Public 


Know all men by these presents that we. Britton A. Hill, as prin- 
cipal, and William Preston Hill and William E. Bent, as sureties, 
are held and firmly bound unto Merchants’ Mutual Insurance Com- 
pany in the sum of forty-three hundred « fifty dollars; for the pay- 
ment of which, well and truly to be made, we bind ourselves, our 
heirs, executors, and administrators, jointly and severally, firmly by 
these presents. 

Sealed with our seals and dated at St. Louis this 15th day of 
March, A. D. 1881. 

The condition of the above obligation is such that whereas said 

sritton A. Hill has appealed from the judgment rendered against 
him and in favor of Merchants’ Mutual Insurance Co. in the circuit 
court, city of St. Louis, for the sum of two thousand one hundred 
seventy-seven dollars and fifty cents, together with costs: 

Now, if said appellant shall prosecute his appeal with due dili- 

gence to a decision in the St. Louis court of appeals and shall 
12 perform such judgment as shall be given by the St. Louis 
court of appeals, or such as the St. Louis court of appeals 
may direct the circuit court, city of St. Louis, to give, and if the 
judgment or any part thereof be affirmed will comply with and 
perform the same so far as it may be affirmed and pay all damages 
and costs which may be awarded against him by the St. Louis court 
of appeals, then this obligation to be void ; otherwise to remain in 
full force and effect. 
BRITTON A. HILL. SEAL. 
WM. PRESTON HILL. [seat. 
WM. E. BENT. SEAL. 


Approved by the court March 15th, 1881. 
Attest: CHARLES F. VOGEL, C?%. 


STATE vF MIssourt, 
City of St. Louis, | 


I, Charles F. Vogel, clerk of the circuit court, city of St. Louis, do 
hereby certify the foregoing to be a full, true, and complete tran- 
script of the record and proceedings in the above-entitled cause as 
fully as the same remain on file and of record in my office. 

In testimony whereof I hereunto set my hand and affix the seal 
of said court, at office, in the city of Saint Louis, this 25th day of 
July, 1881. 

(seat. ] CHAS. F. VOGEL, Clerk. 
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And afterwards, at the October term, A. D. 1881, of the St. Louis 
court of appeals, to wit, on the 8th day of December, 1881, there — 
filed the following assignment of errors in said cause, to wit: 

In the St. Louis Court of Appeals. October Term, 15881. 
Tue Mercuants’ Insurance Company, Resp., 
Us. \ No. 92 
" - 7 zZ 9). 
Tue Excersior Insurance Company, Brirron A. Hint, { **° m 
Stockholder, Appellant. 


13 And now comes the said Britton A. Hill, by his attorney, 

and says that in the record and proceedings of the court be- 
low in the above-entitled cause there is manifest error, and for said 
error said appellant assigns the following, to wit: 

1. That said court admitted improper and iilegal testimony offered 
by plaintiff. 

2. That said court rejected proper and legal testimony offered by 
said defendant Hill. 

3. That the court gave to the jury improper and illegal instrue- 
tions. 

4. That the court refused to give to thg,jury proper and legal in- 
structions offered by defendant Hill. __ 

5. That the verdict was against the evidence. 

6. That the verdict was against law. 

7. That the verdict was against both law and evidence, and 
against the law under the evidence. 

8. That the verdict was against the weight of evidence. 

9. That the judgment was rendered in favor of the Merchants’ 
Ins. Co., plaintiff, when it should have been rendered for the said 
defendant Hill. 

That said court overruled the motion for a new trial made by said 
defendant Hill. 

10. That the court below erred in holding that said defendant 
Hill, a stockholder in said Excelsior Insurance Company, under its 
charter was liable to this proceeding on motion and for asecond lia- 
bility to a judgment creditor of said corporation, when by the char- 
ter he was exempt from such proceeding and such liability, and 
was only liable, if liable at all, on a biil in equity against all or 
some of the stockholders owing unpaid balances of stock to con- 
tribute his pro rata share towards making up the plaintiff’s demand. 

11. That the court erred in holding this defendant liable for 

an unpaid balance of stock on the basis of bis original sub- 
14 scription, and not on the basis of the amount & number of 
shares owned & unpaid for at the date of this proceeding. 
N. H. HOLMES, 
Of Counsel for Appt. 


And now comes the respondent and, for joinder in error, says there 
is noerror in the record and proceedings of said circuit court in said 


cause as assigned by said —. 
PATTISON & CRANE, 
Alt’ys for Respondent. 
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And afterwards,at the March term, A. D. 1882, of the Saint Louis 
court of appeals, the following further proceedings were had in said 
cause, to wit: 

Judgment. 


Tue Mercuants’ Mutua Insurance Company, Respondent, 
vs. 
Tue Excertsion INsurANCcE Company, Brirron A. HI, 
Stockholder, Appellant. 
Appeal from the circuit court, city of St. Louis. 
Turspay, May 2nd, 1882. 
Now again come the parties aforesaid, by their respective attor- 
neys; and the court, being now sufficiently : advised of and concerning 
the premises, doth consider and adjudge that the judgment rendered 
herein by said circuit court, city of Saint Louis, be in all things 
affirmed and stand in full force and effect, and that said respondent 
recover of said appellant its costs and charges herein expended and 
have execution therefor. 


2309. 


Opinion filed, which said opinion is in the words and figures fol- 
lowing, to wit: 


Opinion of the Court. 


Tue Mrrcuants’ Insurance Co., Respondent, 
v8. 


Tne Excersion INsurANCE Co., Brirron A. Hin, a Stockholder, 
Appellant. 


Appeal from the circuit court of the city of Saint Louis. 


This was a proceeding by motion in the Saint Louis circuit court 
against the appellant, Britton A. Hill, as a stockholder in the 
15 defendant corporation, for an alleged balance of unpaid stock, 
under sec. 756 of the Rev. Stat. of 1879 (1 R.S., p. 121). 
Adopting the shine and accurate statement of the appellant, it ap- 
pears that on the hearing of the motion the plaintiff offered evi- 
dence tending to show that the defendant corporation was chartered 
by the special and private act of February 9, 1859 (Sess. Acts of 
1859, p. 74), with “the same rights, privileges, and restrictions ” as 
the Washington Insurance Co., chartered by the act of Mareh 3, 
1857 (Sess. Acts of 1857, p. 544), excepting only so much of sec. 8 of 
that act as declared it a “ public act,” and thereby excepting the new 
corporation out of the operation of secs. 7, 13, a6, 15, 16, and 18 of 
art. 1 of the general “ corporations” act of Nov. 23, 1855 (Rev. Stat. 
of 1855, p. 372). The capital stock was thereby limited to not less 
than $50,000, and not more than $1,000,000, but it was otherwise 
left open to the corporation to determine the amount. 
That on the 20th of July, 1866, the defendant Hill became a sub- 
scriber for 64 shares of the stock of the corporation, of the par value 
of $100.00 a share, and paid up 25 per cent. thereof in cash on sub- 
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scription and gave his stock notes for the balance thereof, one dated 
the 11th July and three dated the 20th July, 1866, payable on de- 
mand and subject to calls for installments on notice when required, 
and that prior to the 20th day of January, 1871, said defendant had 
made further payments in cash to the amount of $240.00, including 
all. 

That on said 20th of January, 1871, the capital stock of the de- 
fendant corporation was reduced to $100,000.00, and that the defend- 
ant Hill’s shares were reduced to 57 shares, of $100 a share at par 
ralue, in place of the 64 shares by him subscribed, and that after 
such reduction he made further payments thereon in cash to the 
amount of $1,110 on and prior to the 27th of Feb., 1872, making in 
all $3,510 paid, leaving (according to the appellant’s view of the evi- 

dence) a balance of $190.00 on his 37 shares at that date. 
16 That in 1872 the corporation ceased doing business, rein- 
sured its risks, and proceeded to wind up its affairs; and 
that after that date a further call was made on the defendant Hill, 
which he refused to pay, saying that the corporation owed him 
more for his professional services than he owed the company for his 
stock. 

That the reduction was such that (as-testified by Mr. Conroy, 
attorney for the corporation) “that the capital stock of the company 
was reduced to $100,000, with twelve and one-half per cent. paid 
up, and that the subscriptions were equalized on this basis, which 
left the defendant thirty-seven shares.” 

That the plaintiff obtained judgment against the defendant cor- 
poration on the 9th of May, 1878, for $5,653.80 and costs, and had 
execution thereon returned nulla bona on the 15th of Febr’y, 1879. 

At the close of the plaintiff’s case the defendant Hill asked the 
following instructions, which were refused, and an exception taken: 

“1. The court declares the law to be that defendant’s liability as 
a subscriber to the capital stock of the defendant in the suit on 
which this motion is based ceased by limitation before this motion 
was filed.” 

“2. The eourt declares the law to be that under the evidence in 
this case the defendant had paid for all the steck subscribed by 
him in the Excelsior Insurance Company, the defendant in the prin- 
cipal suit on which this motion is based, before said motion was 
filed.” 

The defendant then testified in his own behalf that he had made 
the payments shown him by the plaintiff; that he had always 
understood that when the reduction of the stock was made in 1870 
to $100,000 the prior payments made by the shareholders were to 
be and were applied 7 the company as made upon the reduced 
stock, and that on that theory he had paid for his stock in full in 

cash less about $196. 
17 He also testified that in 1872, when the ay 2 concluded 
to quit taking risks, he was employed by the company to 
prepare a bill in equity to close its affairs, and that with consider- 
able labor and time he prepared such a bill, making all its stock- 
holders parties; that in preparing this bill he was compelled to ex- 
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amine the books of the company. and the pecuniary condition of the 
persons who had subscribed for the stock of the company and had 
not paid for the same, and found that the company could pay off 
all its liabilities with the assets remaining on hand, and that an as- 
sessment of 10 or 15 per cent. on the stock would have met all the 
claims against the company, and that the reasonable value of the 
service so rendered by him was $500.00. 

He also testified that the notes offered in evidence by the plaintiff 
as given by him to the company were given in payment for his sub- 
scription to its stock, and were so accepted, and that he paid all 
assessments whenever official notice was given him by the company, 
but that he never presented any bill or made any claim against the 
company for his services. It does not appear that the company 
ever sued him for any balance of stock thereafter. 

And thereupon the court, after advisement, found that the defend- 
ant was and is a stockholder in such corporation, owning  thirty- 
seven shares of stock, of the par value of $100 each, and that the 
unpaid balance on said shares is $2,127.50, and that he is liable to 
the execution of the plaintiff in this amount, and ordered execution 
for said sum and costs. 

Thereupon the defendant Hill filed his motion for a new trial, 
for the reasons therein specified, covering all the points intended to 
be raised here ; which motion was overruled and an exception taken, 
and the case is brought up by appeal. 

The following questions are raised in this record : 

1. The appellant directs attention to the fact that the mo- 
18 tion upon which this proceeding is based is not incorporated 
into the bill of exceptions, and he therefore takes the position 
that there is nothing for this court to pass upon. It is true that a 
motion in a case is no part of the record proper, and that whenever 
the terms of a motion become material the motion must be incor- 
porated into the bill of exceptions, for it is not everything which the 
clerk of the circuit court may choose to copy into the transcript 
which thereby becomes a part of the record. United States v. Gam- 
ble, 10 Mo., 457; State v. Wall., 15 Mo., 208; London v. King, 22 Mo., 
036; Blount v. Zink, 55 Mo., 455; Corley vs. Tracy, 62 Mo., 512. But 
this rule applies only in cases where it is material to consider what 
the terms of the motion were. Welch v. St. Louis, No. 1284, Mo. 
App. Here the bill of exceptions states that a motion was filed by 
the plaintiff in this behalf against the defendant as a stockholder in 
the Excelsior Insurance Company, and this is a sufficient statement 
of record of the nature of the proceeding. 

2. The next point is made by the appellant, and it is that the 
stockholders of this company are, by the terms of its charter, exempt 
from this summary proceeding by motion. Recurring to the state- 
ment of facts, it will be perceived that the corporation was created 
by aspecial charter passed February 9, 1859. Sess. Acts of 1859, p. 74. 
Section one of this act provided: “That an insurance company be, 
and is hereby, established in the city of St. Louis, to be known by 
the name and style of the ‘ Excelsior Insurance Company,’ the stock- 
holders of which are hereby declared a body corporate and _ politic, 
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with the same amount of capital stock and period of existence and 
with the same rights, privileges, and restrictions as were conferred 
upon the ‘Washington Insurance Company’ of St. Louis by an act 
of the General Assembly of the State of Missouri approved March 
3d, 1857, with the exception of so such of sec. 8 of said act as declares 
the same a public act and exempts said corporation from the 
19 operation of sec. 18 of article lst of the act entitled ‘An act 
concerning corporations’ approved November 23d, 1855.” 

The provision here referred to in the charter of the Washington 
Insurance Company is as follows, so far as material: “* * * The 
corporation established by this act shall be, and the same is hereby, 
exempt from the operation of sees. 7, 15, 14, 15, 16, and 18 of article 
Ist of the act entitled ‘An act concerning corporations, approved 
November 25d, 1855, and said sections shall be deemed as repealed, 
so far as the same concerns the corporation hereby established.” 
Laws 1856-7, p. 545, see. 8. 

The provisions of the act of November 23d, 1855, concerning cor- 
porations here referred to, from the terms of which the Excelsior 
Insurance Company was thus exempted, were embodied in the Re- 
vised Statutes of 1855, and, so far as material, were as follows: 

“The charters of every corporation that Sliall hereafter be granted 
‘by the Legislature shall be subject to alteration, suspension, and re- 
peal in the diseretion of the Legislature.” R.8., 1855, ch. 34, see. 7. 

In all corporations hereafter created by the Legislature, unless 
otherwise specified in their charter, in case of deficiency of corporate 
property or estate liable to execution, the individual property rights 
and credits of every member of the copartnership or body politic 
having a share or shares therein shall be liable to be taken on exe- 
cution to an additional amount equal to that of the amount of his 
stock and no more for all debts of the corporation contracted during 
his ownership of such stock, and such liability shall continue, not- 
withstanding any subsequent transfer of such stock, for the term of 
one year after the record of the transfer thereof on the books of the 
corporation and for the term of six months after judgment re- 

covered against such corporation in any suit commenced 
20 within the year aforesaid, provided that in every such case 

the officer holding the execution shall first ascertain and 
certify upon such execution that he cannot find corporate property 
or estate.” R.S., 1855, ch. 34, see. 13. | 

“In such case the officer may cause the property of such stock- 
holder to be levied upon by execution in the same manner as if the 
same were against him individually, after giving him forty-eight 
previous hours’ notice of his intention and the amount of the debt of 
deficiency, if he reside within the county, or, if not within the county, 
to his agent, if he have any within the county; otherwise to the 
clerk or cashier or some other officer of the corporation, unless such 
stockholder, his agent, or the clerk or other officer, on demand and 
notice as aforesaid, shall disclose and show to the execution creditor 
or the said officer corporate property or estate subject to execution 
sufficient to satisfy said execution and all fees.” R.S., 1855, eh. 54, 
sec. 14. 
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“Such creditor, after demand and notice as mentioned in the pre- 
ceding section, at his election, may have an action against any such 
stockholder or stockholders on whom such demand and notice may 
have been served, jointly or severally, or so many of them ashe may 
elect, to recover of him or them individually the amount of his ex- 
ecution and costs or of the deficiency as aforesaid not exceeding the 
amount of the stock held by such stockholder or stockholders.”  R. 
S., 1855, ch. 34, see. 15. 

It will be perceived that this statute falls within that class of 
statutes which create a liability and prescribe a remedy for its en- 
forcement. It created what was known in this State as a “ double 
liability,” and prescribed a remedy to enforce it. It related solely 
to this superadded liability. It had no reference to what may be 
called a stockholder’s common-law liability—the liability which he 
assumes by contract, and which is generally worked out for the benefit 

of the creditors of the corporation by the processes fur- 
21 nished by courts of equity. Irrespective of this statute every 

_ stockholder in the Excelsior Insurance Company stood liable 
to pay the amount which he had subscribed to the capital stock of 
the company ; and, in the event of the insolvency of the company, 
he stood liable to pay it to a receiver, to an assignee, or other trustee 
representing the creditors. It is unnecessary to cite authorities to 
this proposition. It has been constantly recogniz-d by our supreme 
court, by this court, and by other American courts, State and Federal. 
Tt proceeds upon the well-settled rule that the capital stock of a cor- 
poration is a trust fund for its creditors, and that in the event of the 
insolvency of the corporation a court of equity will appoint a trustee 
to collect and administer this fund for their benefit. 

What, then, is the effect upon this liability of the statute of 1879, 
under which the present proceeding is instituted? Does it operate 
to impose on the defendant a more onerous liability than that under 
which he stood by virtue of the charter of the company? Did it 
change any rule of evidence so as to render it possible to charge him 
with liability upon a smaller quantum or lower grade of evidence 
than would have been necessary before? In short, did it come 
within any of the definitions of a retrospective law or a law impair- 
ing the obligation of contracts, or was it a law affecting merely 
the remedy—the mode of procedure—to which a creditor of the cor- 
poration might resort in order to enforce the liability which the 
defendant assumed by his contract of subscription ? 

The statute would seem to have no other effect than to change the 
creditor’s remedy from a protracted and expensive suit in equity, in 
which all theshareholders, so far as practicable, would have to be made 
parties, in which all the creditors would be beneficiaries, and in 

which the whole fund might be eaten up with costs, to a direct, 
22 informal, and inexpensive proceeding against any stockholder 

whom the creditor might have chance to find who had not 
paid into the capital stock of the debtor corporation the amount 
which he had agreed to pay in his contract of subscription. We 
cannot see wherein the lability of the stockholder is made more 
onerous by the remedy afforded by the Revised Statutes, although 
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it is reached and enforeed more quickly and with less expense to the 
creditor. 
The learned counsel for the defendant suggests that his 
23 liability is rendered more onerous in this, that, independently 
of the general law, his liability could only be enforced in 
equity upon a bill filed against all the solvent stockholders owning 
unpaid balances of stock within the jurisdiction of the court, in 
which proceeding he would be liable to pay his pro rata contribution 
towards making up the amount of the plaintiff’s demand and no 
more; whereas he argues that the effect of this proceeding, by mo- 
tion given by the general law, is to subject him toa several liability 
to the plaintiff for the whole amount of his unpaid stock without 
giving him any remedy over against other stockholders for a con- 
tribution in respect of their shares, the statute proceeding being 
against the stockholders severally and not jointly. If this were the 
effect of the general law we should not hesitate to hold that it could 
not operate upon the present charter without substantially impair- 
ing the rights of the shareholders of this company and coming 
within the constitutional inhibition against retrospective laws and 
laws impairing the obligation of contracts, but we do not think that 
it can be held to have such an operation. ~The case of Andrews vs. 
Collender, 138 Pick., 484, to which the learned counsel refers as 
supporting this view, is certainly an unsatisfactory case in so 
far as it holds that the members of a corporation who 
24 are made by statute jointly and severally liable to pay the 
debts of the corporation cannot have contribution against 
each other for the purpose of equalizing their burdens, because the 
statute which creates the liability does not provide for contribution. 
I am free to say that I do not think it can be vindicated on sound 
principles. The statute there in question made the members of the 
corporation liable, substantially, as partners, and the right which 
partners have as among themselves, to have their common burdens 
equalized, would follow on the plainest principles of justice without 
the statute so providing. It has been held that a stockholder who 
has been compelled to pay a debt of the corporation may maintain 
an action for contribution against all the stockholders who were 
such at the time of the contracting of the debt, although the stock- 
holders are liable severally under the statute. Aspinwall vs: Tor- 
rance, 1 Laws, 381. It was so held in Judson vs. Rossie Yalend 
Co., 9, page 598, where the liability was joint & several. So it is 
said in another case by Denis, J.: “If a stockholder is sued to en- 
force his individual liability he may resort to a suit for an account 
and contribution.” Garrison vs. Howe, 17 N. Y., 458. See also 
Stewart vs. Lay, 45 Iowa, 614. So under statutes where the lia- 
bility of the stockholders is similar to that of partners it is said 
that “ They should be left to such remedies as have been pro- 
25 vided by law for the adjustment of partnership transactions. 
They may go into chancery for an account and to have the 
claims of all parties settled upon an equitable principle.” Brown 
J.,in Bailey vs. Buckner, 3 Hill, 188, and see Allen vs. Sewall, 2 
Wend., 327; Moss vs. Oakley, 2 Hill, 269; Farron vs. Bromys, 15 
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Rich. Eq., 25. But if the case of Andrews vs. Collendar, supra, were 
to be regarded as sound it would still not be an authority for the 
position here contended for, and for the very reason on which that 
“ase was decided, that the liability there in question was a statutory 
liability, while here we are de ling only with the liability which the 
principles of equity attach to the subscriber’s contract. No reason 
has been suggested, and we can see none in the nature of things, 
why the giving by Legislature of the direct and inexpensive rem- 
edy by motion should be construed to deprive the shareholder thus 
proceeded against of his right of contribution against his fellow- 
shareholders. The only change which we can perceive in the 
nature of the remedy is this: Under the proceeding in equity the 
labor, delay, and perhaps the expense of securing to shareholders 
the equalization of their burdens as among themselves falls upon 
the moving creditor, who is not benifitted by it, whereas under the 
st-utory remedy it falls on the shareholder, who is benefited by it. 
Such a change of remedies, we are clear, is not so extensive 
26 as to fall within any constitutional inhibition. The question 
thus seems clear upon principle, but there are not wanting 
authorities in support of the conclusion at which we have arrived. 
The ecase- of Stanley vs. Stanley, 26 Me., 191, and Marcy vs. Clark, 
17 Mass., 334, which hold that it is competent for the Legislature to 
pass a law making the private property of the stockholders of exist- 
ing corporations liable to be taken in execution for debts of such 
corporations thereafter contracted, such liability not existing before, 
go much further than we go in this case. They apply to the case of 
this defendant in this respect: That he became a shareholder in 
this corporation after the Rev ised Statutes of 1565, which first gave 
the present remedy by motion, went into effect. These cases, how- 
ever, are not well reasoned, and it is not necessary that we should 
commit ourselves to the doctrine which they lay down. Other cases, 
though not directly in point, furnish more persuasive annalogies. 
Although the right of the creditor of a corporation to the 
security afforded by the liability under which its stockholders 
stand by the laws existing at a time of the contracting of his 
debt is in the nature of a contract and cannot be impaired by 
subsequent legislation (Hawthorne vs. Calef, 2 Wall., 10), yet 
statutes which give the right to arrest and imprison a stock- 
holder for a debt due the corporation (Penneman’s Case, 11 
27 R. 1.,333), and statutes which drive such a creditor from a direct 
proceeding by suit at law against any individual stockholder 
to a general proceeding i in equity brought by a trustee on behalf of 
all creditors against all stockholders (Strong v. Tierman, 25 N. Y, 
214; The Commonwealth v. Cochetuate Bank, 3 Allen 42), do not 
impair the obligation of the corporations contract, but affect the 
remedy merely, and are hence not unconstitutional. The rule of 
the latter cases ought to work both ways. If the present.remedy by 
motion had been the only remedy existing at the time this plaintiff 
contracted its debt it would be competent under these decisions 
for the Legislature to take it wholly away and to substitute a remedy 
in equity, and the plaintiff could not complain, for he would have 
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a substantive, though not as cheap and speedy a remedy, left. So 
this defendant cannot complain that the remedy against him 1s so 
far changed that he must seek his remedy for contribution at his 
own suit and at his own expense, and that the creditor is not bound, 
as before, to extend to him his remedy for contribution at the same 
time that he enforces his own right. 

2. The appellant also argues that the provision of the Revised 

Statutes under which this proceeding is instituted (Rt. S., § 
28 736), being a general law, is not to be construed as applying 

to stockholders in corporations which, like the present, were 
created by special statutes previously enacted, and in support of this 
view he appeals to the well-understood principle that a general stat- 
ute treating a subject in a general manner, and not expressly con- 
tradicting a special statute previously enacted, is not construed as 
affecting the more particular and positive provisions of the special 
statute, unless it is necessary so to construe it in order that its lan- 
guage may have any meaning at all. The rule is not, perhaps, as 
strong as the learned counsel for the appellant has here stated it. 
It proceeds upon the maxim which obtains in the construction of 
all written instruments and laws, generalia specialibus non derogant, 
and it is founded upon the idea that the "Legislature, having given 
its providential attention to a special subject, is not to be understood 
by the subsequent enacting of a general law relating to all similar 
subjects as intending to abrogate what it has thus specially provided 
for. State ex rel. Rosenblatt v. Wesleyan Cemetery Association, No. 
—, Mo. App. We are disposed to give full effect to this principle in 
the interpretation of our legislation. In view of this principle, we 

decided some time since, upon an oral motion, that graduates 
29 of the law school of the State University and of the law school 

of the Washington University of St. Louis are entitled to be 
admitted to practice in the courts of this State upon an exhibition 
of their diplomas, notwithstanding the general provision of the 
Revised Statutes of 1879, which requires an examination of all can- 
didates for admittance to the bar. 

We did not consider that the Legislature in enacting these gen- 
eral provisions intended to repeal, without mentioning it, a previous 
statute enacted with special reference to those law schools, providing 
that their diplomas should entitle their graduates to admission to 
practice in the courts of this State. We understand that the su- 
preme court, upon a similar motion, took the same view. We think, 
however, that it will appear, from a consideration of the subject be- 
fore us, that this is not a case for the application of this principle. 
Here the Legislature has chartered a corporation by a special law 
and has exempted its stockholders from the superadded or double 
liability provided for by a general law existing at the time, but it 
has not provided any special remedy or mode of proceedure for en- 
forcing on behalf of creditors the general liability which the 
stockholders of this corporation would assume by virtue of 
their contracts of subscription. The provisions of the Revised 
Statutes of 1879, upon which this proceeding is founded, do 
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not, therefore, derogate from anything which is_ con- 
30) tained in the charter of the Excelsior Insurance Company. 

Moreover, it should be considered that the statute under 
which this proceeding is instituted (1 R.S., § 763) is couched in the 
broadest possible general terms. It ree-tes: “If any execution shall 
have been issued against any corporation,” ete. Now, when it 1s 
considered that when this statute was enacted there existed in this 
State a very great number of corporations created by special acts of 
the Legislature, having numerous stockholders and very great ag- 
gregation of capital, it can seareely be supposed that the Legislature 
intended to limit the remedy there provided for to such corpora- 
tions as had been, or might thereafter be, formed under the general 
law relating to corporations. An examination of the reported de- 
cisions in which proceedings against stockholders by motion have 
been upheld will show that several of them have been in cases of 
corporations created by special charters, and this would indicate 
that the understanding of the profession has been contrary to the 
appellant’s position. 

3. It remains to consider the defense of payment and set-off inter- 
posed by Mr. Hill. We may premise that this proceeding is so far 
in the nature of a proceeding at law that the findings of fact made 

by the circuit court will be de-med conclusive in this court, 
3 if the bill of exceptions shows that there was substantial evi- 

dence to support such findings. This was no doubt the un- 
derstanding of the appellant when he drew his bill of exceptions, for 
it does not purport to set out the testimony in hee verba, but it 
merely recites that there was testimony tending to show certain 
facts, as a bill of exceptions should do in cases at law. We could 
not be expected upon such a presentation of the evidence to consider 
the questions of fact de novo, as we do in an appeal in equity. 

The cireuit court has found that Mr. Hill was and is a stockholder 
in the Excelsior Insurance Company, owning thirty-seven shares of 
stock, of the par value of $100 each; that the unpaid balance on 
said shares is $2,127.50, and execution against him was awarded 
for this amount. The bill of exceptions discloses substantial evi- 
dence to support this finding. This will be seen by recurring to 
the statement of facts which we have already given. We may con- 
cede most of the positions, as to the law, taken by the counsel for 
the appellant, with reference to this question of payment—that the 
right of the plaintiff attaches only to those who were stockholders 
owing an unpaid balance at the time when this motion was filed 
(McClaren v. Franciscus, 45 Mo., 452), and that the corporation 

had power to reduce its capital stock to $100,000 in the year 
32 1871, there being no evidence in the record that it owed any 

debts at that time—but we cannot concede the legal conclu- 
sion that this reduction of capital stock operated asa failure of con- 
sideration pro tanto on the original subscriptions and on the stock 
notes given on the unpaid balance. 

The evidence as preserved in the bill of exceptions is very meagre 
as to the terms of this reduction. What led to it, what was the 
volume of the capital stock prior to it, and how a capital stock, 25 
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per cent. of which had been paid up, came to be reduced toa smaller 
stock with but 12} per cent. paid up; but the substantial evidence 
is that this was the fact, and the inference is that it was upon some 
scheme of reorganization devised to meet the needs of the company 
or, possibly, to keep it out of embarrassments. It is sufficient for 
us to see that the finding of the circuit court was supported by sub- 
stantial evidence to the eflect that in 1871 the capital stock was 
reduced to the aggregate of $100,000; that the scheme of readjust- 
ment was such that Mr. Hill became the holder and owner of 
thirty-seven shares of the stock as reduced, of the par value of $100 
each ; that of the value of these shares but 12} per centum was 
deemed to have been paid, and that he stood liable to pay the re- 

maining 873 per cent. when it should be called for by the 
30 directors or schavelee in accordance with law; that he there- 

after paid upon one call two per centum of the value of 
these shares, or $370.00, and upon another call 20 per cent., or 
$740.00, whereby he had paid in all prior to the time of this motion 
42} per centum of the $3,700.00, which represented the aggregate 
value of these shares, and stood liable to pay the remaining 573 per 
centum, which would amount to $2,127.50, the amount for which 
the circuit court awarded execution against him. 

The conclusion of the circuit court was, therefore, supported by 
substantial evidence and was right, unless the court erred in refus- 
ing to allow Mr. Hill’s claim of set-off. The nature of this claim is 
fully stated in the early part of this opinion, and from the statement 
there given it sufficiently appears that, at the time when this motion 
was filed, it was barred by the statute of limitations of five years. 
It was not and is not claimed to have been a case of mutual run- 
ning accounts, and nothing is shown to take it out of the operation 
of the statute. The position of the learned counsel for the appellant, 
that the amount due by the defendant corporation to Mr. Hill 
operated as a valid satisfaction of his liability as a shareholder, finds 

no support in the case cited in support of it. (Weberr vs. 
3d Ligton, 8 Nev. App., 502.) That case simply decides that a 

stockholder in a corporation proceeded against by a creditor 
by motion, as in this case, may set off against his liability any debt 
which is due by the corporation to him ; but the debt there referred 
to is a debt which is alive and subsisting at the time when the mo- 
tion is made, and not a claim which has been extinguished by opera- 
tion of the statute of limitations. It has never been the understand- 
ing of the courts with reference to the operation of statutes of limi- 
tation upon counter-demands which opposing parties litigant may 
have had against each other that such demands off-set and adjust 
themselves by their own vigor or by operation of law without any 
accounting or settlement had between the parties. The only ex- 
ception to this is in the case of merchants’ accounts or mutual, open, 
and current accounts under our statute (1 R. S., § 3223), which this 
is not claimed to be and clearly is not. So that if A sues B upon a 
note made by B seven years ago B cannot defeat A’s recovery by 
pleading and proving that six years ago A became indebted to him 
upon an account in a greater sum than the amount of the note. 


24 BRITTON A. HILL, STOCKHOLDER, &¢., VS. 


Angell Lim. , 6th Ed., § 148, 149. We make these statements of 
doctrine for the purpose of making our position clear and 
30 not as intimating that the learned counsel for the appellant 
has urged anything in opposition to principles so ol under- 
stood. The case here is conducted without formal pleadings. If 
Mr. Hill’s counter-claim had been a good counter-claim it would 
have been allowed merely upon evidence setting it up without re- 
quiring him to plead it. That it appears on the evidence setting it 
up to have been barred by limitation at the date of the motion is as 
fatal to it as though the statute of limitations had been pleaded. 
If we are right in these views it results that the judgment of the 
circuit court must be affirmed. It is so ordered. 
All the judges concur. 
SEYMOUR D. THOMPSON. 


And afterwards, at the same term of said court, the following 
further proceedings were had in said cause, to wit: 


Mercnants’ INsuRANCE CoMPANy, Respondent, | 
v8. - 2309. 
EXxcELsSIOR INSURANCE Company, Appellant. j 


Turspay, May 16th, 1882. 
Now comes said appellant, by its attorney, and files its prayer & 
affidavit for an appeal herein; whereupon an appeal is granted it to 
the supreme court of the State of Missouri from the judgment herein 
rendered, and thereupon it files its appeal bond in the 
36 penal sum of five thousand dollars, with William Preston 
Hill and William E. Bent as sureties, which bond is by the 
court approved. 
Which said prayer, affidavit, and appeal bond are, respectively, 
in the words and figures following, to wit: 


“@ 


Prayer for Appeal. 
[In the St. Louis Court of Appeals. March Term, 1882. 


Mercuants’ Ins. Co., Appellee, 
vs. 
Excetsior Ins. Co., Brrrron A. Hitt, Appellant. 


Now comes the said Britton A. Hill, by his attorney, and prays 
for an appeal to the supreme court of the State of Missouri from the 
judgment of this court in this cause rendered, and files herewith the 
affidavit of said Britton A. Hill for said appeal. 

N. HOLMES, 
Att'y for Appellant. 
Affidavit for Appeal. 7 
STaTE OF Missouri, 
City of St. Louris, J “a 


Personally appeared the above-named Britton A. Hill, app’l't, 
—, being duly sworn, upon his oath says that his appeal in the 
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above-entitled cause is not made for vexation or delay, but because 
the affiant believes that he is aggrieved by the judgment or 
37 decision of the court therein. 
B. A. HILL. 


Sworn to and subscribed before me this 10th day of May, A. D. 
1882. 
Witness my hand « official seal. 
[SEAL. ] C. D. GREEN, Jr., 
Notary Public. 


Know all men by these presents that we, Britton A. Hill, as prin- 
cipal, and Wm. Preston Hill and William E. Bent, as sureties, are 
held and firmly bound unto Merchants’ Mutual Insurance Company 
in the sum of five thousand dollars; for the payment of which, well 
and truly to be made, we bind ourselves, our heirs, executors, and 
admmistrators, jointly & severally, firmly by these presents. 

Sealed with our seals and dated at St. Louis this 16th day of May, 
A. D. 1882. 

The condition of the above obligation is such that whereas said 
Britton A. Hill has appealed from the judgment rendered against 
him and in favor of said Merchants’ Mutual Insurance Company in 
the St. Louis court of appeals, now, if said appellant shall prosecute 
his appeal with due diligence to a decision in the supreme court, and 
shall perform such judgment as shall be given by the supreme 
court, or such as the Supreme Court may direct the St. Louis circuit 
court, in the city of St. Louis, State of Missouri, to give, and if the 

judgment or any part thereof be affirmed will comply with 
38 and perform the same, so far as it may be affirmed, and pay 
all damages and costs which may be awarded against him by 
the supreme court, then this obligation to be void; otherwise to re- 
main in full force and effect. 
BRITTON A. HILL. SEAL. | 
WM. PRESTON HILL.  [seat.] 
WM. E. BENT. SEAL. | 


Approved in open court the 16th day of May, 1882. 
Attest : JOS. F. BALER, Clerk. 


STATE OF MISSOURI, 88: 


I, Joseph F. Baier, clerk of the St. Louis court of appeals, do hereby 
certify that the above and foregoing is a full, true, & complete tran- 
script from the record & proceedings in the above-entitled cause as 
fully as the same remain on file and of record in my office. 

In testimony whereof I hereto set my hand and affix the seal of 
said court, at office, in the city of St. Louis this 19th day of July, 
1882. 

[SEAL. ] JOS. F. BAIER, Clerk. 
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39 Proceedings in Supreme Court. 


And afterwards, to wit, in vacation, and on September 50th, 1882; 
the following further proceedings were had in said cause, to wit: 


Assignment of Errors. 
In the Supreme Court of Missouri. October Term, 1882. 


Tue Mercuants’ INsuRANCE Company, Res., 
Vs. 
Tne Excetstor Insurance Company, Brirrain A. HI 1, Stock- 
holder, Appellant. 


And now comes the said Brittain A. Hill, by his attorney, & says 
that in the record & proceedings of the courts below in this cause 
there is manifest error, and appellant assigns for error the following, 
to wit: 

Ist. Tinat said court admitted improper and illegal testimony for 
plaintiff. 

2d. That said court rejected competent evidence offered by the 
defendant. 

3d. That the said court improperly held jurisdiction in this case. 

Ath. That the court refused to give proper and legal instructions 
asked by said Hill. 

5th. That the finding of the court was against against law & 
against law & evidence. 

6th. That the judgment was rendered in favor of the said 

40 Merchants’ Insurance Company, when it should have been 

rendered for the said Hill, and that said court overruled the 

motion for a new trial made by said Hill, when it should have been 
granted. 

7th. That the court below erred in ‘holding that said defendant 
Hill, a stockholder in said Excelsior Insurance Company, under its 
charter was liable to this proceeding on motion, and for a second 
liability to a judgdment creditor of said corporation, when by the 
charter he was exempt from such proceeding & such liability, and 
was only liable, if at all, on a bill in equity against all or some of 
the stockholders owing unpaid balances of stock to contribute his 
pro rata share towards making up the plaintiff’s demand. 

8th. That the court erred in holding this defendant, Hill, liable for 
an unpaid balance of stock on the basis of the original subscription 
by him, and not on the basis of the amount & number of shares 
owned & unpaid for at the date of this proceeding. 

N. HOLMES, 
BRITTAIN A. HILL, 
Attys for Def’t. 


And now comes the respondent, & for joinder in error says 
41 there is no error in the record and proceedings of said circuit 
court nor of said St. Louis court of appeals in said cause, as 
assigned by said appellant. 
| PATTISON & CRANE, 
Alt’'ys for Respondent. 
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And afterwards, to wit, at the October term, 1884, and on the 31st 
of October, 1884, the following proceedings were had in said cause, 
to wit: 

THe Mercuants’ Ins. Co., Resp., 


Us. 
THE Excetsior Ins. Co., App. 
* * * * * * * 


Now, at this day, on motion of parties, by attorneys, it is ordered 
that the above causes be continued to the foot of the January call. 


And afterwards, to wit, at the same term and on January 22d, 
A. D. 1885, the following further proceedings were had in said cause, 
to wit: 

Mercuants’ Ins. Co., Resp., vs. Tue Excerstor Ins. Co., App. 

* * * * * * * 


Come now the parties in the above causes, by attorneys, and, after 
argument therein, submit the same to the court. | 


42 - And afterwards, to wit, at the October term, 1885, and on 
the 28th of October, A. D., 1885, the following further pro- 
ceedings were had in said cause, to wit: 


Judgment. 


THe Merceants’ Mutuar Insurance Company, Respondent, 
Us. 
Tne Excertsion Insurance Company, Britrron A. Iii, Stock- 
holder, Appellant. 


Appeal from St. Louis court of appeals. 


Now, at this day, come again the parties aforesaid, by their respect- 
ive attorneys, and the court here, being now sufficiently advised of 
and concerning the premises, do consider and adjudge that the judg- 
ment aforesaid, in form aforesaid, by the said St. Louis court of ap- 
peals rendered, be in all things affirmed and stand in full force and 
effect; and it is further considered and adjudged by the court that 
the said respondent recover against the said appellant its costs and 
charges herein expended, and have therefor execution. 


(Opinion filed.) 
Which said opinion is in the words and figures following, to wit. 
45 Opinion of the Court. 
In the Supreme Court. October Term, 1885. 


Tue Mercuants’ INSURANCE Co., Resp., 
vs. 
Britron A. Hii, Appt. 


This is an appeal from the. St. Louis court of appeals affirming the 
judgment of the circuit court, by which an execution was awarded 


28 BRITTON A, HILL, STOCKHOLDER, &¢., VS. 


against the defendant for the amount found to be unpaid upon stock 
by him held in the Excelsior Insurance Company, and against which 
the plaintiff had obtained judgment. : 

Defendant contends that section 756 R.S., by authority of which 
the execution was awarded, does not apply to stockholders of that 
corporation, and if in terms it does, then it is unconstitutional, be- 
cause the law is retrospective and impairs the obligation of contract. 
The Excelsior Insurance Co. was created by the act of Feb. 9, 1559 
(Acts of 1859, p. 74), with such rights, privileges, and restrictions as 
were conferred upon the Washington Ins. Co. by the act of March 3, 
1857, with the exception of so much of section 8 of said act as de- 


clares the same to be a public act and exempts said corporation from. 


the operation of sec. 18, art. 1, of the general laws of 1855 concern- 
ing corporations. Sec. 8 of the act creating the Washington Ins. Co. 
(Acts of 57, p. 545) declares that that corporation shall be exempted 
from the operation of sections 7, 13, 14, 15, 16, & 18 of art. 1 of the 
general laws of 1855 concerning corporations, and said sections 
shall be deemed repealed so far as concerns the corporation hereby 
established. These sections, 7 and 13 to 16, are therefore to be re- 
garded as repealed as to the Excelsior Ins. Co. and not applicable 
to it. The 7th provides that the charter of every corporation shall 
be subject to amendment and repeal by the Legislature. ‘The 
15th created what is known as the double liability of stock- 
holders in favor of creditors, “ unless otherwise specified in their 

charters,” and provides that the property of every stock- 
AA holder “shall be liable to be taken on execution to an ad- 

ditional amount equal to that of the amount of his stock and 
no more for all debts of the corporation contracted during his owner- 
ship of such stock,” ete. This and the other sections in substance 
provide that the officer having the execution shall first certify that 
he can find no corporate property, then give forty-eight hours’ 
notice to the stockholder, when he may levy upon the property of 
the latter unless he disclose corporate property. After such demand 
and notice the creditor is also given at his election an action against 
the stockholder. Now, sec. 736 R.S. is substantially the same as 
sec. II, p. 328, G. 5S. 1865, the effect of which is that upon a nulla 
bona return to an execution against a corporation execution may 
issue against any stockholder to the extent of the amount of the un- 
paid balance of his stock by order of the court upon motion filed 
in open court and after sufficient notice. This section is without 
restriction, and applies to any corporation and to any stockholder. 
It points out a procedure essentially different from that given by 
those sections of the general laws of 1855, the prevailing feature of 
which was to create theadditional liability to creditors and to give the 
remedy therefor. Whether under those sections the creditor could 
or could not reach an unpaid balance due upon the stock subscrip- 
tion to the corporation we do not regard as essential to determine 
in this case. ‘The statute of 1865 is practically a new one, and, in 
view of the constitutional and legislative enactments passed since 
this corporation was created upon the subject of the liability of stock- 
holders, we have no doubt but it applies in terms to the stockholders 


TUK MERCHANTS MUTUAL INSURANCE CO. 2) 


of the Excelsior Ins. Co. If the charter of that corporation pointed 
out any proteeding by which the creditor could reach the balance 

actually due upon the stock when the corporation became 
45 insolvent we should halt before coming to the conclusion be- 

fore expressed, but regarding those sections of the general 
laws of 1855 as repealed, so far as this corporation is concerned, 
there is nothing in the statute of 1865 and 1879 inconsistent with 
the charter, and we do not regard the authorities cited as having 
any direct bearing upon the question, though the Excelsior Ins. Co. 
was created by a special and private act. 

2. This section I of the G. S. 1865 was passed and became a law 
March 19th, 1866 (Laws of 1865-’6, pp. 20 to 70). Defendant sub- 
scribed for the stock in question in the following July. It is diffi- 
cult to see how it can be said to be retrospective or how it impairs 
the obligation of the contract. Even if the defendant is to be placed 
upon the same basis in this respect as those who subscribed for stock 
in 1879, when the corporation was created, the result must be the 
same, for the statute creates no new or additional liability or burden. 
The stockholder’s indebtedness is not in the least increased either to 
the corporation or to the creditor. The amount unpaid was at all 
times a part of the assets of the corporation and properly applicable 
to the payment of its debts. ‘The most that can be said is that the 
statute creates a supplementary proceeding available to the creditor 
against a single stockholder, whereas without it the creditor must 
resort to an original proceeding against the solvent stockholders of 
whom the court could acquire jurisdiction. By all this the stock- 
holder may lose some advantages, such as delays and the immediate 
distribution of the debt among other solvent stockholders, but these 
results are mere incidents to the change in the remedy and in which 
he has no vested right. It is competent for the Legislature to thus 
change the remedy. ‘Tennessee vs. Sneed, 96 U. 8., 69; Terry vs. 
Anderson, 95 U.8., 628; Springfield vs. Commissioners, 6 Pick., 508; 

Ellis vs. Jones, 51 Mo., 181; Porter vs. Mariner, 50 Mo., 364. 
46 This remedy here is distinct enough from the right; a criti- 
cal examination of the authorities is not called for. 

3. Under the ruling in Eyerman vs. Blaksley, 78 Mo., 145, these 
are the only questions which can be considered in this court, as the 
amount involved is less than twenty-five hundred dollars. 

Affirmed. All the judges concur. 

F. M. BLACK, J. 


30 BRITTON A. HILL, STOCKHOLDER, &C., VS. 


47 And afterwards, to wit, at the same term and on the 6th 
day of November, the following further proceedings were had 
in said cause, to wit: 


W. BE. & Cit. & Bond F'Vd. Sup. Gr'ted. 
At Chambers, Nov. 6th, 1885. 


Tne Mercnants’ Ins. Co., Resp., 
vs. 
Ture Excensior Ins. Co., B. A. Hitz, Stockholder, App. 


App. from St. L. C’t of App’ls. 


This day there is presented to the Honorable John W. Henry, 
chief justice, at chambers, a writ of error to reverse the Judgment 
in the above cause; a citation, directed to the said respondent, citing 
and admonishing it to be and appear at a supreme court of the 
United States on the second Monday of October next; also a super- 
sedeas bond in the sum of six thousand dollars; which said writ of 
error is allowed, said citation signed, and bond approved and ordered 
to be filed and made a part of the record herein; and thereupon it 
is further ordered that a supersedeas be granted staying all further 
proceedings upon the judgment herein until the determination of 
this cause in the Supreme Court of the United States. 


48 Bond. 


Know all men by these presents that we, Britton A. Hill, as 
principal, and Melvin L. Gray and William Preston Hill, as sureties, 
are held and firmly bound unto The Merchants’ Mutual Insurance 
Company in the full and just sum of six thousand dollars, to be 
paid to the said Merchants’ Mutual Insurance Company; to which 
payment, well and truly to be made, we bind ourselves, our heirs, 
executors, and administrators, jointly and severally, by these 
presents. 

Sealed with our seals and dated this fifth day of November, in the 
year of our Lord one thousand eight hundred and eighty-five. 

Whereas lately at the October term, A. D. 1885, of the supreme 
court of the State of Missouri, in a suit depending in said court 
between The Merchants’ Mutual Insurance Company, respondent, 
and Britton A. Hill, stockholder in Excelsior Insurance Company, 
appellant, judgment was rendered against the said appellant, and 
the said appellant having obtained a writ of error of the said court 
to reverse the judgment in the aforesaid suit, and a citation directed 
to the said Merchants’ Mutual Insurance Company, citing and ad- 
monishing it to be and appear at a Supreme Court of the United 
States to be held at Washington, D. C.,on the second Monday of 
October next: 

Now, the condition of the above obligation is such that if the said 
Britton A. Hill shall prosecute said writ to effect and answer all 
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damages and costs if he fail to make good his plea, then the above 
obligation to be void; else to remain in full force and virtue. 
. BRITTON A. HILL. [SEAL. ] 

MELVIN L. GRAY. SEAL. 

WM. PRESTON HILL. [seat] 


Sealed and delivered in presence of— 
HENRY H. DENNISON, 
As witness to the signatures of Melvin L. Gray and Wm. 
Preston Hill; and 7 
N. OSCAR GRAY, 
As witness to signatures of Wm. P. Hill and M. L. Gray. 


Supersedeas awarded and bond approved by— 
JNO. W. HENRY, 
Chief Justice Supreme Court of Missouri. 


49 Unirep Srates or America, |} si 
Eastern District of Missouri, {~~ ° 


Before me, clerk U.S. circuit court, eastern district of Missouri, 
personally appeared Wm. Preston Hill, to me well known, who 
upon oath states that he is worth, over and above all indebtedness, 
the sum of fifty thousand dollars, and that he owns real property to 
that amount subject to execution in St. Louis, Missouri, in Audrain 
Co., Missouri, & in St. Charles, Missouri. 


WM. PRESTON HILL. 


Subscribed and sworn to before me this 5th day of November, 
1885. 


[SEAL. ] A. P. SELBY, Clerk. 
UNITED STATES OF AMERICA, | 
“wre - ct: 
——=w Ditvid fame, | 
Before me, , personally appeared , to me well 


known, who upon oath state- that — worth, over and above — in- 
debtedness, the sum of — dollars, and that — own- real property to 
that.amount subject to execution in —. 


Subscribed and sworn to before me this — day of —, 18—. 


Unitep STATES oF AMERICA, _ 
Eastern District of Missouri, | ~~’ 


I do hereby certify that the parties subscribing the within bond 
are respectively over the age of twenty-one years and are competent 
to contract, and that their signatures to said bond are genuine. | 
further certify that said bond is good and sufficient. 

Witness my hand this 5th day of November, 1885. 

A. P. SELBY, 
Clerk U. 8. Cir. Court, . D. Mo. 


32 3B. A. HILL, STOCKHOLDER, &C., VS. MERCHANTS’ MUTUAL INS. CO. 


[Endorsed :] No. —. United States circuit court, western district 
of Missouri. - Us. . Appeal bond. $—. Dated 
— day of ,187-. Filed — day of , 187-. , clerk. 


50 CUk’s Cert. 
STATE OF Missourt, sct : 


I, Henry W. Ewing, clerk of the supreme court of the State of 
Missouri, do hereby certify that the how and foregoing is a full, 
true, and complete transcript of the record and proceedings in the 
above-entitled cause as fully as the same remain of record and on 
file in my office. : 

In testimony whereof I hereunto set my hand and affix the seal 
of said court,at office, in the city of Jefferson, this 23d day of August, 
A. D. 1886. 

[Seal of the Supreme Court of Missouri. ] 


HENRY W. EWING, Clerk, 
By H. Y. SHERWOOD, Dep. CV. 


Endorsed on cover: Missouri supreme court. No. 804. Britton 
A. Hill, stockholder in The Excelsior Insurance Company, plaintiff 
in error, vs. The Merchants’ Mutual Insurance Company. Filed 


October 15, 1886. 


OCTOBER TERM, 1889. 


WILLIAM PRESTON HILL, EXECUTOR OF 
BRITTON A. HILL, 


PLAINTIFF IN ERROR, 
Number 216. 


THE MERCHANTS INSURANCE COMPANY, 
RESPONDENT. | 


STATEMENT, BRIEF AND ARGUMENT. 


G. M. STEWART, 
Attorney for Plaintiff 4a Error. 
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IN THE 


Supreme Court of the United States 


OCTOBER TERM; 1889. 


WILLIAM PRESTON HILL, EXECUTOR OF | 


BRITTON A. HILL, 


PLAINTIFF IN ERROR, 


oe. | Number 215. 


THE MERCHANTS INSURANCE COMPANY, 
RESPONDENT. | 


STATEMENT OF PLAINTIFF IN ERROR. 


This case is brought to this Court by writ of error to the 


<_ a *% 


Supreme Court of Missouri. 
The facts which are germain to this appeal and from 


i 


which this case arises are as follows: On or shortly before 
the 20th of July, 1866, Britton A. Hill became a subscriber 


— SE 


for 64 shares of the capital stock of the Excelsior Insurance 
Company of the par value of one hundred dollars per share, 
and puid one-fourth or 25 per cent. for the same in cash, 
and gave his stock notes secured to be paid on demand for 
the residue. In 1872, the Excelsior Insurance Company 
ceased business, re-insured its risks, and proceeded to wind 
up its affairs, and in this process Britton A. Hill was called 
upon to pay an assessment on the notes given by him, which 
he refused to pay because of a claim which he presented to 
the Company for professiona! services. It further appears 
from the record, pp. 6-7, that in May, 1878, the Merchants 
Mutual Insurance Company recovered judgment in the 
Circuit Court of the City of St. Louis against the Excel- 
sior Insurance Company for the sum of $5,653.80 and 
$73.60 costs with interest at 8 per cent. per annum. Exe- 
cution was issued on this judgment and returned nulla bona, 
and thereupon in December, 1879, the Merchants Insurance 
Co., defendant in error, caused a notice to be served on 
Britton A. Hill under the laws of Missouri Rev. Stat. 1879, 
Sec. 736, p. 121, as provided for stockholders of corpora- 
tions who have not paid in full for their stock. 

Such proceedings were had on this notice or motion as 
that a judgment was rendered and execution ordered 


against Britton A. Hill for the sum of $2,127.50 and costs.: 


In due time the case was taken to the St. Louis Court of 
Appeals by Britton A. Hill, and the judgment of the trial 
court was affirmed and it was then taken by the same 
appellant to the Supreme Court of Missouri with like re- 
sult. As the law then stood in this State the only ques- 
tions which the Supreme Court of Missouri could consider 


as 


were in effect those now presented to this court. The 
Supreme Court of Missouri affirmed the judgment of the 
trial court and of the St. Louis Court of Appeals. Its 
opinion is in the record as is also that of the St. Louis Court 
of Appeals. The Excelsior Insurance Company came into 
existence by virtue of an act of the Legislature of Missouri, 
approved February 9th, 1859, pp. 74-75 Act of 1859, 


which reads as follows: — 


CHARTER EXCELSIOR INS. CO. 


Be it enacted by the General Assembly of the State of 
Missouri as follows: 

SecTion 1. That an insurance company be and is hereby 
established in the city of St. Louis, to be known by the 
name and style of the ‘* Excelsior Insurance Company,’’ 
the stockholders of which are hereby declared a body cor- 
porate and politic, with the same amount of capital stock 
and period of existence and the same rights, privileges, and 
restrictions as were conferred upon the ** Washington In- 
surance Company ”’ of St. Louis by an act of the General 
Assembly of the State of Missouri, approved March the 
third (3), eighteen hundred and fifty-seven (1857), with 
the exception of so much of section eight (8) of said act as 
declares the same a public act and exempts said corporation 
From the operation of section eighteen (18) of article first 
( Ist) of the act entitled ** An act concerning corporations,’’ 
approved November the twenty-third (23rd), eighteen hun- 
dred and fifty-five (1855). 

Sec. 2. James H. Lewis, Henry L. Patterson, Thomas 
Stern, Morris Collins, James G. Brown, and John C, 
Porter or any three of them, or such person or persons as 
they may appoint, are hereby constituted commissioners to 
open books for subscription to the capital stock, in the 


ee 


same manner as is prescribed in the charter of said Wash- 
ington Company. ‘This act to take effect from and after 
its passage. 

Approved February 9, 1859. 


The Washington insurance Company referred to in the 
foregoing act was created by an act of the Legislature 
approved March 3d, 1857, and is found on pp. 544, 545, 
546, 547, of the acts of the Legislature of Missouri, 1857. 
Section 8, of the above act incorporating the Washington 


Insurance Company is as follows: — 


‘*This act shall be and the same is hereby declared a 
public act, and the same shall be deemed and construed as 
such; and the corporation established by this act shall be, 
and the sume is hereby exempted from the operation of 
sections seven, thirteen, fourteen, fifteen, sixteen, and 
eighteen, of article first of the act entitled ** An act con- 
cerning Corporations,’’ approved November 23, 1855; and ° 
said sections shall be deemed as repealed, so far as the same 
concerns the corporation hereby established.”’ 

The sections of the ** Act concerning corporations,’’ ap- 
proved November 23rd, 1855, and which are referred to in 
the foregoing sect. 8 of the act incorporating the Washing- 
ton Ins. Co., and from the operation of which the Excelsior 


Ins. Co. was especially exempted, are as follows: — 


Sec. 7. The charter of every corporation that shall here- 
after be granted by the Legislature, shall be subject to 
alteration, suspension and repeal, in the discretion of the 
Legislature. 

Sec. 13. In all corporations hereafter created by the 
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Legislature, unless otherwise specified in their charter, in 
case of deficiency of corporate property, or estate liable to 
execution, the individual property, rights and credits of 
every member of the copartnership, or body politic, having 
a share or shares therein, shall be liable to be taken on 
execution, to an additional amount, equal to that of the 
amount of his stock, and no more, for all debts of the cor- 
poration contracted during his ownership of such stock; 
and such liability shall continue, notwithstanding any sub- 
sequent transfer of such stock, for the term of one year 
after the record of the transfer thereof on the books of the 
corporation, and for the term of six months, after judgment 
recovered against such corporation, in any suit commenced 
within the year aforesaid; provided, That in every such 
case, the officer holding the execution shall first ascertain 
and certify upon such execution, that he cannot find cor- 
porate property or estate. 

Sec. 14. In such case, the officer may cause the prop- 
erty of such stockholder to be levied upon by execution 
in the same manner as if the same were against him indi- 
vidually, after giving him forty-eight hours’ previous notice 
of his intention, and the amount of the debt or deficiency, 
if he reside within the county, or, if not within the county 
to his agent, if he have any within the county, otherwise to 
the clerk or cashier, or some other officer of the corpora- 
tion, unless such stockholder, his agent or the clerk, or 
other officer on demand and notice as aforesaid, shall dis- 
close and show to the execution creditor, or the said officer, 
corporate property or estate, subject to execution, sufficient 
to satisfy said execution and all fees. 

Sec. 15. Such creditor, after demand and notice 1s men- 
tioned in the preceding section, at his election, may have an 
action against any such stockholder or stockholders, on 
whom such demand and notice may have been served, jointly 
or severally, or so many of them as he may elect, to recover 
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of him, or them, individually, the amount of his execution 
and costs, or of the deficiency as aforesaid, not exceeding 
the amount of the stock held by such stockholder or stock- 
holders. | 

Sec. 16. The clerk, or other officer having charge of the 
books of any corporation, on demand of any officer hold- 
ing any execution against the same, shall furnish the officer 
with the names, places of residenve (so far as to him 
known ), and the amount of liability of every person liable, 
as aforesaid. See Rev. Stat. Mo. 1855, pp. 372-373. 

In 1866 the Legislature of Missouri amended Sec. 13 of 
the act of 1855 so as to make if read as follows: — 


Sec. 11. If any execution shall have been issued against 
the property or effects of « corporation, and if there can- 
not be found whereon to levy such execution, then such 
execution may be issued against any of the stockholders to 
an extent equal in amount to the amount of stock by him 
or her owned, together with any amount unpaid thereon ; 
PROVIDED ALWAYs, that no execution shall issue against 
any stockholder except upon an order of the Court in 
which the action, suit or other proceeding shal! have 
been brought or instituted, made upon motion in open 
court, after sufficient notice in writing to the persons sought 
to be charged ; and upon such motion such court may order 
execution to issue accordingly. See Sec. 11, Chap. 62, 
Rev. Stat. Mo. 1866, p. 328.”’ 


This act went into effect March 19, 1866. 

This law was passed as amended, to give effect to Sec. 
6, Article 8, of the Constitution of 1864, providing for 
double liability of the stockholder. pp. 39, 40, Rev Stat. 
Mo. 1866. 


In 1879 the statutes of Missouri were again revised and 
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Section 11, Chap. 62, Rev. Stat. 1866, supra, was amended 


so as to read as follows: — 


Sec. 736. ‘‘ EXECUTION MAY ISSUE AGAINST STOCKHOLD- 
ERS, WHEN. —If any execution shall have been issued 
against any corporation, and there cannot be found any 
property or effects whereon to levy the same, then such 
execution may be issued against any of the stockholders to 
the extent of the amount of the unpaid balance of such 
stock by him or her owned ; provided, always, that no ex- 
ecution shall issue against any stockholder except upon an 
order of the court in which the action, suit or other pro- 
ceedings shall have been brought or instituted, made upon 
motion in open court, after sufficient “dotice in writing to 
the persons sought to be charged; and upon such motion, 
such court may order execution to issue accordingly; and, 
provided, further, that no stockholder shall be individually 
liable in any amount over and above the amount of stock 
owned. (G. 8S. 328, Sec. 11, amended.) ’’ 


See Rev. Stat. Mo. 1879, Sec. 736, p. 121. + 


It was under this latter section that defendant in error 
claimed and now claims the right to maintain this proceed- 
ing. The provision of the charter under which appellant 


subscribed for his stock is as follows :— 


Session Acts, of Mo., March 3rd, 1857; p. 554; creating 
the Washington Insurance Co. 

Sec.2. * * * ‘© At the time of subscribing, there 
shall be paid on each share one dollar, and nine dollars 
more within twenty days after the first election of direct- 
ors; if any stockholder fails to make such payment, such 
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stockholder shall forfeit the amount paid on such stock at 
the time of subscribing; the balance due on each share 
shall be SUBJECT TO THE CALL OF DIRECTORS, nd the said 
company shall not be authorized to make any policy or 
contract of insurance, until the whole amount of shares 
subscribed shall be actually paid in, or secured to be paid 


on demand, by approved notes or mortgages on real estate.’’ 


These are the substantial facts which come before this 


court in deciding the questions preserted by the record. 


~ RECAPITULATION, 


Summarized they are as follows : — 
I. 


The act creating the Excelsior Insurance Company was a 


private act. 


II. 


Its charter was specially exempt from all future legisla- 


tion as to its alteration, suspension or repeal. 


ITI. 


Its stockholders were specially exempted from a levy 
of execution on their individual property at the instance 
of a judgment creditor of the corporation in case of a defi- 
ciency of corporate property or from actions at: law by 
creditors. 


IV. 


That the charter of the Excelsior Insurance Company be- 


ing a private act and exempted from legislative control, the 


— wa 


rights of its stockholders were not affected by any subse- 
quent legislation of a general nature, and plaintiff in error 


was not subject to the process invoked in this case. 


V. 


The method of collecting any unpaid stock is specially 
provided for in the charter and is exclusive of any other 


remedy unless that of a court of equity. 


ERROR ASSIGNED. 
The error is assigned as follows: — 


That when the plaintiff in error purchased his stock of 
the Excelsior Ins. Co., he entered into a contractual rela- 
tion not only with the Ins. Company but with the State 
of Missouri, as to the method of paying his stock, and 
also as to the limitations as to the extent of such lia- 
bility and that the rights which by this contract became 
vested in him has been taken away by the decision of the 
court of Missouri giving the act of 1879 of the legislature 
retroactive effect and the obligation of this contract has 


thus been impaired. 


es 
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ARGUMENT. 
I. 


The constitution of the State of Missouri of 1875, Sec. 
15 of Article 2, provides: ** That no * * * Jaw im- 
pairing the obligation of contracts or retrospective in its 
operation, etc., can be passed by the general assembly.”’ 

The same provision is found in the constitution or Bill of 
Rights of 1864, Art. 1, Sec. 28. 

The question as to whether the general laws contained in 
the Revised Statutes of Mo. of 1866 and 1879 referring to 
issuing executions against stockholders above cited were 
intended to apply to the special or private statute, under 
which the Excelsior Ins. Co. was incorporated was, we as- 
sume,2 matter for the Supreme Court of Missouri to finally 
determine and is not before this Court for consideration, 
save as such application of these general statutes may affect 
the questions directly presented to this Court. 

Assuming therefore that these general acts were intended 
to be applicable to the stockholders of this private corpora- 


tion the question arises : — 
I. 
Are they retroactive in their operation. 
II. 


Do they impair the obligation of the contract between 
plaintiff and the insurance company. 


a) _—— 


- 


- 


—) 


With respect of the first proposition it is to be borne in 
mind that Britton A. Hill subscribed for his stock in this In- 
surance Co. on or before July 20th, 1866, probably July 11, 
1866 (p. 6 of record), as he gave one note of that date in 
payment of same, at that date the general act of the gen- 
eral assembly of 1855 as above quoted had been amended 
by the act of March 19, 1866, also above quoted. The act 
of 1855, us we have seen, stood repealed as to the Excelsior 
Ins. Co. and as the act of 1866 was only an amendment to 
this act, (see marginal note to § 11, act 1866, supra, ) pro- 
viding another method of enforcing the double liability 
clause of the constitution of 1864, it in no way affected the 
stockholders of Excelsior Ins. Co. Under Section 11 of 
the act of 1866 the provision for execution is for the amount 
unpaid on the original subscription and also for an additional 
amount equal to such subscription. In other words the act 
of 1866, Section 11, only proyided for execution when there 
was what is called double liability or for the unpaid sub- 
scription and an additional amount equal to the original 
subscription. It is unnecessary to argue that plaintiff in 
error is exempt from any such liability by the express pro- 
visions of its charter, or from process provided by the 
statute of 1866. By this act, therefore, no new remedy was 
provided whereby plaintiff in error could be subjected to 
the process now invoked. It is scarcely necessary to argue 
that plaintiff in error could not be held liable under the con- 
stitution of 1864 or the act of 1866 for twice the amount of 
his subscription as therein provided. This seems to be con- 
ceded as the motion for execution filed in this case does not 


so request. 
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It is manifest therefore that when plaintiff in error sub- 
scribed for his stoex there was as to his corporation no law 
in Missouri, which permitted a creditor to sue him at law 
in any form as has been attempted in this case. It is also 
to be noted that the charter of the Excelsior Co. does not 
make the unpaid portion of the subscribed stock of the 
company a debt due it for which it can sue at will. Plaintiff 
in error was not an original subscriber and hence was under 
no such obligation as were the original subscribers to pay 
their stock in full before any policy of insurance could issue. 
Sec. 2 of act incorporating Washington Ins. Co., Laws of 
Missouri 1857, p. 544. 

It is evident from the record that he was to pay only as 
the needs of the company might require, (see page 9 of 
record ), and then by way of assessments by the Company 
on his stock notes. 

Under the law as it stood when plaintiff in errorsubscribed 
for his stock, a creditor of the Excelsior Insurance Co., if 
there was an insufficiency of corporate property, had no ac- 
tion at law against a stockholder. His remedy was in equity 
in béhalf of himself and other creditors who might join him. 
In such case the stockholder or stockholders so impleaded 
would have had the right by answer, or cross-bill or both to 
have all the other stockholders who were subject to assess- 
ments brought into Court and their respective liabilities 
determined, because in the case at bar, when ‘and long be- 
fore this process was issued the Excelsior Insurance Com- 
pany was in liquidation. See page 6 of record. 

As before stated the act of 1866 and 1879, were amend- 
ments to the statute of 1855, from the operation of which 
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the Excelsior Ins. Co. was specially exempted, and which as 
to that corporation stood repealed. 

There can then be no question but that the act of 1866 
and 1879, as they have been applied to plaintiff in error are 
retroactive. 

In Fairchild v. Hunt, 71 Mo. 484, it was expressly de- 
cided, in reference to these very sections of the Revised 
Statutes of 1855, 1865 and 1879, that when a revision in- 
cludes a previous law, it is only thereby intended to con- 
tinue it in force, and not to make it operate as an origina! 
act to take effect from the date of the revised law, and that 
sec. 11, of the Act of 1865, could not retroact so as to affect 
Mrs. Hunt, a stockholder under a charter of 1853. 

This fact is apparently conceded, but it has been argued 
by counsel and by the courts below, that it is harmless inas- 
much as these statutes were only remedial, and did not pre- 
judice the contractual rights of plaintiff in error. This 


argument leads to the second point, namely :— 


Do these statutes under which plaintiff in error has 
been subjected to the summary process invoked in this 
proceeding impair the obligation. of the contraet, made 
when he subscribed for his stock? In answer to this we 
say: — 

I. 


That by its charter the Excelsior Insurance Company 
was exempted from Sec. 7, Chap. 34, Rev. Stat. 1855, p. 37, 
which provided that the charter of every corporation which 
should thereafter be granted should be subject to legislative 
control. The plain meaning of this provision is that no 
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subsequent legislation could affect the charter rights of this 
corporation. Of these, one was that a stockholder should 
not be subject to the summary process invoked in this case. 
Another that when called upon to pay his pro rata share of 
the indebtedness of the company, when in liquidation, the 
amount he should pay would be determined by the propor- 
tion which the total amount of the unpaid stock due from 
solvent holders bore to the total indebtedness of the com- 
pany. 

In the court below it was argued that by his subscription 
to the capital stock of the Excelsior Insurance Company, 
the appellant agreed absolutely to pay the full amount of 
his subscription, and hence he cannot complain that he has 
been forced to pay it by this proceeding. 7 

With all due respect to the lower court; we submit that 
a subscriber to the capital stock of this corporation did not 
unconditionally agree to pay the full amount of his sub- 
scription, nor is such the inflexible rule of law. 

It is true, he becomes LIABLE, under certain contingen- 
cies, to pay the same in full, but this is only when the 
necessities ofthe corporate business require that each 
shareholder shall pay the full amount of his subscription. 

This is especially true where the enterprise has been 
abandoned as in the case at bar. In such case there is no 
use for capital except for winding up the company’s busi- 
ness. 

If there are no unpaid creditors, the liability of a mem- 
ber of the company to contribute his share of the capital 
would, by the implied terms of his contract, have ceased. 

If, however, there are debts of the corporation to be 


ere 
paid, then each shareholder agrees to contribute or pay 


upon his unpaid stock his pro rata share of such indebted- 


ness, and, when this is paid, his liability is at an end. 


Morawetz Priv. Corp., 2nd ed., pp. 151, 152, 153. 


This proposition as stated by this eminent author appears 
so just and equitable and appeals so forcibly to the common 
sense of reasoning men that it would not seem neces- 
sary for adjudications to imprint it upon the understanding 
and judgment. Another proposition is stated by the State 
courts to wit: that the exemption from the operation of 
certain statutes named or referred to in the charter of the 
Excelsior Ins. Co. had reference only to the ** double lia- 
bility ’’ provision and not to the remedy provided, to wit: 
the seizure of the steckholder’s property by execution with- 
out a trial to which he was a party. This is an evident 
misapprehension of the sections of the statute from the 
operation of which the stockholders of the Excelsior Ins. 
Co. were exempted. 

As to these stockholders the liability and the remedy for 
delinquency created by this statute, were abrogated and the 
statutes were repealed, and the corporation by express 
terms placed beyond future legislative control, so that when 
plaintiff in error subscribed for his stock in July, 1866, his 
contractual rights and the remedies which could be invoked 
against him as a stockholder were in all respects the same 
as they stood at common law, and these rights were spe- 
cially valuable to him when the company went into liquida- 
tion in 1872. What these rights were are concisely stated 
by the author last above cited. 
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The law creating this corporation therefore should be read 
as if in express terms there had been embodied into it this 


language : — 


“In the event that this corporation shall become insolv- 
ent or shall go into liquidation the liability of each stock- 
holder for unpaid stock, shall bear the same proportion to 
the entire indebtedness of this corporation that his unpaid 
stock bears to the entire assets, including all unpaid stock 
held by solvent persons and such liability shall be deter- 
mined only by a proceeding in chancery.’’ 

It must be presumed that when this charter was granted 
and these special exemptions from the summary process by 
of way execution, future legislative control, and in declaring 
the charter a private act, that the legislature had specially 
in view the fact that the corporation and its stockholders 
would stand, and it was intended they should stand in the 
attitude that the common law placed them. This court has 
decided that the remedy subsisting when 4 contract was 
made, is a part of the obligation and any subsequent law of 
the State, which so affects that remedy as substantially to 
impair or lessen the value of that contract is forbidden by 
the constitution of the United States. 


Edwards v. Kearzy, 96 U.S. 595; 
Siebert v. Lewis, 122 U.S. 284, 294; 
Denny v. Bennett, 128 U. S. 489-494, 495. 


This court has also held that the remedy provided by the 
charter of a corporation is the only remedy that can be 
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applied in recovering from a stockholder for his unpaid 
stock. 


Pollard v. Bailey, 20 Wall. 520; 

Terry v. Tubman, 92 U. S. 156; 

Horner v. Henning et al., 93 U. S. 228; 

Fourth Nat. Bank of N. Y. v. Francklyn, 120 U.S. 747. 


The proceeding in the case at bar was such that plaintiff 
in error could interpose no pleadings. The only defense 
possible to him was to show the amount unpaid on his stock, 
but he could not show that under the contract made when 
he subscribed for the stock he was only liable for his pro 
rata share. In other words, he was denied the right to 
show the total indebtedness of the company, or the amount 
of unpaid stock held by solvent stockholders and thus es- 
tablish the extent of his liabilitv. He could not even show 
that there were available corporate assets to pay the debt 
of defendant in error. 

The sole inquiry was, by the statute invoked against him, 
‘* How much of your stock remains unpaid?’’ and this not- 
withstanding the fact that under his contract he was as this 
court has stated, Pollard v, Bailey, supra, 525, liable to 
‘* pay a sum which shall bear the same proportion to the 
whole indebtedness that his stock bears to the whole capital 
and is not required to pay more.’’ Scovill v. Thayer, 105 
U.S. 143-155. The assets of the corporation could not be 
ascertained in this inquiry, nor its liability be determined. 
The equities of the respective parties creditors and stock- 
holders could not be investigated, nor the proper measure 
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of any shareholder’s liability equitably ascertained and ad- 
judged. These are material to a stockholder who has sub- 
scribed to the capital stock under such a charter as this, 
and they cannot be taken from him. 

It will not be contended that the Legislature had no pur- 
pose in exempting the shareholders of this corporation from 
the summary remedies given by the Statutes of 1855, and 
bestowing upon them the rights and immunities which 
equity gave them. Nor can it be successfully argued that 
in subscribing for this stock the party now sought to be 
held, did not know the nature and the measure of his lia- 
bility. 

It would be as logical to argue that if one incur a liability 
when the statute provides that the rate of interest to be 
paid on the same was six per cent. per annum, should be 
afterwards asked to pay ten per cent. upon the same, by 
virtue of a subsequent Statute, calling for the latter amount 
on all such liabilities. 

In this connection we also cite the language employed by 
eminent counsel in his brief in the courts below, and who 
has since retired from practice. (Judge Nathaniel Holmes. ) 


‘¢ Such a construction of these general laws of 1865 and 
1879 us would make them apply to this special and private 
act, and subject the stockholders of this corporation to this 
summary proceeding on motion would make those laws 
unconstitutional, as being retroactive, and as depriving those 
stockholders of rights and defenses which they before had, 
and as imposing on them liabilities to which they were not 
subject, when they became stockholders under the rights, 
privileges and exemptions conferred on them by the special 
charter; and it is a settled principle that a construction 
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which would make an act unconstitutional will not be given 
to it, unless it in clear and express terms admit of no other 
rational explanation.”’ 


Hope Mut. Ins. Co. v. Flynn, 38 Mo. 483; 

Prov. Sav. Inst. v. Bathing Rink, 52 Mo. 557 ; 

Fairchild v. Hunt, 71 Mo. 531-2; 

Woart v. Winnick, 3 N. H. 477; 7 

Society v. Wheeler, 2 Gall. 105-139 ; 

Sedgw. v. Stat. & Const. Law, 188; 

Smith Stat. & Const. Law, §§ 149, 157, 172; 368, 
533; 

Const. of Mo. of 1865, Art. I., § 28(G. S. 1865, p. 
23); and Const. of Mo. of 1875, Art. IT., § 15 (R. 
S. 1875, p. LVI.); no retrospective law can he 
passed. 


‘* These authorities show that a subsequent act, which im- 
pairs rights acquifed, or creates new grounds of action, or 
takes away defenses had under existing laws, or imposes 
new liabilities in respect of transactions already past, and 
has thus a retrospective operation on vested rights, is un- 
constitutional, both under the Constitution of this State 
and under the Constitution of the United States, Art. I., 
§ 10. 


Smith’s Stat. & Const. Law, § 248-252, § 254-255, 
et seq. 


‘* At common law, and independently of these general 


statutes, no action would lie by a creditor of the corpora- 
tion against a stockholder, because there was no privity of 
contract between them, though in equity he could have a 
bill against all or some of the stockholders of an insolvent 
corporation, upon an equity worked out through the liabil- 
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itv of the corporation to him and of the stockholders to the 
corporation for a balance of unpaid stock, by a species of 
subrogation, to compel them to contribute their pro rata 
shares (within the amounts owed by them ) towards making 
up the amount of the creditor’s demand against the cor- 
poration, in which an account could be taken, and claims of 
set-off and other equitable defenses could be adjusted, and 
in apportionment made of the common burden among all 
the defendants. 


Lionberger, Assignee, etc., v. Broadway Savings Bank, 
10 Mo. App. 499; 

Vose v Grant, 15 Mass. 505: 

Spear v Grant, 16 Mass. 15; 

Wood v Dummer, 3 Mason, 308 ; 

Briggs v. Penniman, 8 Cow. 387 ; 

Hume v. Winyan, 1 Car. L. Jour. 217; 

Nathan v. Whitlock, 9 Pai. Ch. 152; 

Mann v. Pentz, 3 N. Y. (Comst.) 422. 


‘¢ These cases show that this defendant, under the special 
charter of 1859, and independent of these general laws, 
could have been sued only in equity, upon a bill filed 
against all the solvent stockholders owing unpaid balances 
of stock, within the jurisdiction of the court, and subjected 
to the payment of his pro rata contribution towards making 
up the amount of the plaintiff's claim only, and no more. 

‘* But, if these general laws are held to be applicable to 
this corporation, then, on this proceeding by motion, the 
stockholder would be subjected to a several liability to the 
plaintiff for the whole amount of his unpaid stock, without 
any remedy over against the other stockholders for a con- 
tribution of their respective shares, the statute proceeding 
being against the stockholders severally, and not jointly. 

‘¢ Andrews v. Callender, 13 Pick. 484-490; where the 
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liability under the statute is several, and not joint, there is 
no contribution from the other members. 

‘It thus clearly appears that, under this construction, 
the stockholders would be subjected to a new liability by « 
retrospective operation of the General Statutes of 1865 and 
1879. 

‘¢Smith’s Stat. & Const. Law, § 368 (p. 531); no new 
ground for the support of an action can be created, nor 
uny existing ground of defense be taken away, by a sub- 
sequent uct; and (§ 533, p. 679) **an act is not to be 
construed as having a retroactive effect, unless it clearly ap- 
pear that it was so intended, and not even then, if such a 
construction would make it divest vested rights.”’ 

‘© 3. Nor can it make any difference that this defendant be- 
came a subscriber after the revised act of 1865 went into 
effect, and for the reason that he would have the right to pre- 
sume that as a subscriber under this special charter of 1859 
he would be entitled to all the rights, privileges and exemp- 
tions conferred by it, and that the revised section of the 
general laws of 1865 would have no application to this cor- 
poration. 

‘¢ If these positions be sound, they are at once decisive of 
the whole case here; for it necessarily follows that this de- 
fendant was not subject at all to this proceeding on mo ion.”’ 


The case of Hatch v. Dana, 101-U. S. 205, does not mili- 
tate against this position. In that case a bill in equity was 
brought to enforce a demand against an insolvent corpora- 
tion against several, but not all of the stockholders, and in 
answer to a complaint made, on appeal, that all should be 
joined, this Court said that this was not necessary, inas- 
much as, those stockholders who were impleaded could 
secure the necessary protection by applying for a receiver, 
or by filing cross-bill they might have obtained a discovery 
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of the other stockholders, brought them in and enforced 


contribution from all who had not paid their stock sub- ’ 


scription. In the proceeding invoked in the case at bar, 
plaintiff in error was deprived of all these rights, and it is 
that of which we complain, and which we insist was guar- 
anteed to him by the charter of his corporation, and of 
which he could not be legally deprived by subsequent legis- 
lation. , 

The record is necessarily barren of facts respecting the 
financial condition of the company when it went into liqui- 
dation in 1872. The record at page 10 however does show, 
that at that time an assessment of from ten to fifteen per 
cent. would have met all demands against the company. 
Assuming this to be true, as we must for the purposes of 
this case, plaintiff in error is asked to pay eighty-five per 
cent. in excess of his legal liability as fixed by his contract, 
and that because of the law of 1879 which so changes the 
remedy in such cases as to deprive him of its benefits. 

We respectfully submit therefore that the judgment of 
the Supreme Court should be reversed and the case dis- 
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THE MERCHANTS’ MUTUAL INSUR- 
ANCE COMPANY, 
Defendant in Error. } 


IN ERROR TO THE SUPREME COURT OF MIS- 
SOURI. 


STATEMENT BY DEFENDANT IN ERROR. 


Defendant in error, The Merchants’ Mutual Insurance 
Company, recovered judgment in the St. Louis Circuit 
Court against the Excelsior Insurance Company for $ 5,- 
255.27. Pluintiff in error, Britton A. Hill, was a stock- 
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holder of the Excelsior Insurance Company, having 
subscribed for his stock in July, 1866. At the time of the 
rendition of this judgment, there was a statutory provision 
in force in the State of Missouri, being section 736 of the 
revised statutes of 1879. That section reads as follows : — 


‘¢Tf any execution shall have been issued against any 
corporation, and there cannot be found any property or 
effects whereon to levy the same, then such execution may 
be issued against any of the stockholders to the extent of 
the amount of the unpaid balance of such stock by him or 
her owned ; provided, always, that no execution shall issue 
against any stockholder except upon an order of the court 
in which the action, suit or other proceedings shall have been 
brought or instituted, made upon motion in open court, 
after sufficient notice in writing to the persons sought to be 
charged ; and upon such motion, such court may order ex- 
ecution to issue accordingly; and, provided further, that 
no stockholder shall be individually liable in any amount 
over and above the amount of stock owned.’’ 


This became a law, substantially in its present shape, on 
March 19th, 1866, the changes made in the revision of 
1879 not being of a character to affect the question in- 
volved in this case. 

Upon the judgment against the Excelsior Insurance 
Company execution was issued, and returned nulla 
bona. Thereupon, on December 17, 1879, defendant 
in error commenced a_ proceeding under section 736, 
above set out, to obtain execution against plaintiff in 
error, alleging that plaintiff in error was the owner of 
certain shares of the capital stock of the Excelsior of 
the par value of $100 per share, which had not been fully paid 
up, and asking that execution issue against plaintiff in 
error for the unpaid balance on his stock. This proceed- 
ing resulted in a finding by the St. Louis Cireuit Court that 
plaintiff in error was the owner of 37 shares of the stock of 
the Excelsior, of the par value of $100 each, apon which 
there was an unpaid balance of $2,127.50, and that said Hil 
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was liable to the execution of plaintiff in said amount. 
Execution was ordered to issue accordingly. 

From this judgment said Hill appealed to the St. Louis 
Court of Appeals, where the judgment was affirmed ; thence 
to the Supreme Court of Missouri, where the judgment 
was again affirmed. Hill then sued out a writ or error to 
the Supreme Court of Missouri, on the ground that the 
case involved the construction of Section 10, Artiots I., of 
the constitution of the United States. 

The charter of the Excelsior Insurance Company was 
simply «a re-enactment of a previous charter which had 
been granted to the Washington Insurance Company. The 
charter of the Washington Insurance Company can be 
found in the session acts of Missouri for 1856-7, page 
544. By that charter the Washington Insurance Company, 
and consequently the Excelsior Inenvencs Company, were 
exempted from the operation of certain sections of the gen- 
eral corporation law of Missouri, and the charter declares 
thet ‘* said sections shall be deemed as repealed, so far as 
the same concern the corporation hereby established.’’ 
(See section 8 of the charter. ) 

Those sections thus repealed are set out in full in the 
opinion of the St. Louis Court of Appeals, the material part 
of which opinion will be embraced in this statement. The 
entire opinion will be found in 12 Mo. App. 148, and the 
particular sections just referred to will be found on pages 
157-8 of the opinion. 

The Excelsior was incorporated in 1859, but as it has 
been above stated, plaintiff in error did not subscribe for 
his shares until July, 1866. The contention of plaintiff in 
error is, that as section 736 of the Revised Statutes was 
not in force in 1859, the date of incorporation of the Ex- 
celsior, that section must be deemed a law impairing the 
obligation of a contract and, therefore, repugnant to Section 
10 of article I, of the Federal Constitution, prohibiting 
States from passing any law impuiring the obligation of 
contracts. The decisions of the State courts were against 


iia 


plaintiff in-error on this point. That part of the opinion 
of Judge Thompson, of the St. Louis Court of Appeals, re- 
lating to this question is as follows: — 


‘¢ The next point is made by the appellant, and it is that 
the stockholders of this company are, by the terms of its 
charter, exempt from this summary proceeding by motion. 
Recurring to the statement of facts, it will be perceived 
that the corporation was created by a special charter passed 
February 9, 1859 (Sess. Acts 1859, p. 74). Section 1 of 
this act provided : ‘* That an insurance company be, and is 
hereby established in the city of St. Louis, to be known by 
the name and style of the ‘* Excelsior Insurance Company,’’ 
the stockholders of which are hereby declared a body cor- 
porate and politic, with the same amount cf capital stock 
and period of existence, and with the same rights, privi- 
leges and restrictions as were conferred upon the Washing- 
ton Insurance Company of St. Louis, by an act of the gen- 
eral assembly of the State of Missouri, approved March 3, 
1857, with the exception of so much of section 8 of said 
act as declares the same a public act, and exempts said 
corporation from the operation of section 18 of Article I. of 
the act entitled, * An act concerning: corporations,’ ap- 
proved November 23, 1855.’’ 

The provision here referred to in the charter of the 
Washington Insurance Company is as follows, so far as 
material: — 

‘¢ The corporation established by this act shall be, and 
the same is hereby exempt from the operation of sections 
7, 13, 14, 15,16 and 18 of Article I. of the act en- 
titled, ‘ An act concerning corporations,’ approved Novem- 
ber 23, 1855; and said sections shall be deemed as repealed, 
so far as the same concerns the corporation hereby estab- 
lished.’’ Laws 1856-7, p. 545, sect. 8. 

The provisions of the act of November 23, 1885, con- 
cerning corporations here referred to, from the terms of 
which the Excelsior Insurance Company was thus exempted, 
were embodied in the Revised Statutes of 1855, and, so. 
far as material, were as follows : — | 

‘¢ The charter of every corporation that shall hereafter 
be granted by the legislature, shall be subject to alteration, 
suspension, and repeal, in the discretion of the legislature.’’ 
Rev. Stats. 1855, chap. 34, sect. 7. 
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‘¢ In all corporations hereafter created by the legislature, 
unless otherwise specified in their charter, in case of de- 
ficiency of corporate property or estate liable to execution 
the individual property rights and credits of every member 
of the copartnership, or body politic, having « share or 
shares therein, shall be liable-to be taken on execution, to 
an additional amount equal to that of the amount of his 
stock, and no more, for all debts of the corporation con- 
tracted during his ownership of such stock; and such lia- 
bility shall continue, notwithstanding any subsequent trans- 
fer of such stock, for the term of one year alter the record 
of the transfer thereof on the books of the corporation, and 
for the term of six months after judgment recovered against 
such corporation, in any suit commenced within the year 
aforesaid: Provided, that in every such case, the officer 
holding the execution shall first ascertain and certify upon 
such execution, that he cannot find corporate property or 
estate.’’ Rev. Stats. 1855, chap. 34, sect. 13. 

‘¢ In such case, the officer may cause the property of such 
stockholder to be levied upon, by execution, in the same 
manner as if the same were against him individually, after 
giving him forty-eight hours’ previous notice of his inten- 
tion, and the amount of the debt or deficiency, if he reside 
within the county; or, if not within the county, to his 
agent if he have any within the county; otherwise to the 
clerk or cashier, or some other officer of the corporation, 
unless such stockholder, his: agent, or the clerk, or other 
Officer, on demand and notice as aforesaid, shall disclose 
and show to the execution creditor, or the said officer, cor- 
porate property or estate, subject to execution, suf- 
ficient to satisfy said execution and all fees.’’ Rev. 
Stats. 1855, chap. 34, sect. 14. 

‘¢ Such creditor, after demand and notice, as mentioned in 
the preceding section, at his election, may have action against 
any such stockholder or stockholders, on whom such demand 
and notice may have been served, jointly or severally, or 30 
many of them as he may elect, to recover of him, or them, 
individually, the amount of his execution and costs, or of 
the deficiency as aforesaid, not exceeding the amount of 
the stock held by such stockholder or stockholders.’’ Rev. 
Stats. 1855, chap. 34, sect. 15. 

It will be perceived that this statute falls within that 
class of statutes which create a liability and prescribe a 
remedy for its enforcement. It created what was known in 
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this state as a ‘** double liability,’’ and prescribed a remedy 
to enforce it. It related solely to this superadded liability. 
It had no reference to what may be called the stockholder’s 
common-law liability —the liability which he assumes by 
contract, and which is generally worked out for the benefit 
of the creditors of the corporation by the process furnished 
by courts of equity. Irrespective of this statute, every 
stockholder in the Excelsior Insurance Company stood liable 
to pay the amount which he had subscribed to the capital 
stock of the company, and in the event of the insolvency 
of the company, he stood liable to pay it to a receiver, to 
an assignee, or other trustee representing the creditors. It 
is unnecessary to cite authorities to this proposition. It 
has been constantly recognized by our Supreme Court, by 
this court, or by other American courts, state and federal. 
It proceeds upon the well settled rule that the capital of a 
corporation is atrust-fund for its creditors, and that, in the 
event of the insolvency of the corporation, a court of equity 
will appoint a trustee to collect and administer this fund for 
their benefit. 

What, then, is the effect upon this liability, of the statute 
of 1879, under which the present proceeding is instituted ? 
Does it operate to impose on the defendant a more onerous 
liability than that under which he stood by virtue of the 
charter of the company? Did it change any. rule of evi- 
dence, so as to render it possible to charge him with liabil- 
ity upon a smaller quantum or lower grade of evidence tian 
would have been necessary before? In short, did it come 
within any of the definitions of a retrospective law, or a law 
impairing the obligation of contracts? Or was it a law af- 
fecting merely the remedy —the mode of procedure to 
which a creditor of the corporation might resort, in order 
to enforce the liability which the defendant had assumed 
by his contract of subscription ? 

The statute would seem to have no other effect than to 
change the creditors’ remedy from a protracted and ex- 
pensive suit in equity, in which all the shareholders, so far 
as practicable, would have to be made parties, in which all 
the creditors would be beneficiaries, and in which the whole 
fund might be eaten up with the costs, to a direct, informal 
and inexpensive proceeding against any stockholders whom 
the creditor might chance to find who had not paid into the 
capital stock of the debtor corporation the amount which 
he had agreed to pay in his contract of subscription. We 
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cannot see wherein the liability of the stockholders is made 
more onerous by the remedy afforded by the Revised 
Statutes, although it is reached and enforced more quickly, 
and with less expense to the creditor. 

The learned counsel for the defendant suggests that his 
liability is rendered more onerous in this, that independently 
of the yeneral law, his liability could only be enforced in 
equity upon a bill filled against all the solvent stockholders 
owning unpaid balances of stock, witbin the jurisdiction of 
the court, in which proceeding he would be liable to pay 
his pro rata contribution towards making up the amount of 
the plainiiff’s demand, and no more. Whereas, he argues 
that the effect of this proceeding by motion given by the 
general law, is to subject him to a several liability to the 
plaintiff for the whole amount of his unpaid stock, without 
giving him any remedy over against other stoc kholders for 
a contribution in respect of their shares,—the statute pro- 
ceeding being against the stockholders severally, and not 
jointly. If ‘this were the effect of the general law, we 
should not hesitate to hold that it could not operate upon 
the present charter without substantially impairing the 
rights of the shareholders of this company, and coming 
within the constitutional inhibition against retrospective 
laws, and laws impairing the obligations of contracts. 
But we do not think it can be held to have such an opera- 
tion. The case of Andrews v. Callender (13 Pick. 484), 
to which the learned counsel refers as supporting this view, 
is certainly an unsatisfactory case. In so far as it holds 
that the members of a corporation who are made by statute 
jointly and severally liable to pay the debts of the corpora- 
tion, cannot have contribution against each other for the 
purpose of equalizing their burdens, because the statute 
which creates the liability does not provide for contribu- 
tion, I am free to say that I do not think it can be vindi- 
cated on sound principles. The statute there in question 
made the members of the corporation liable substantially 
as partners, and the right which partners have as among 
themselves, to have their common burdens equalized, would 
follow, on the plainest principles of justice, without the 
statute so providing. It has been held that a stockholder 
who has been compelled to pay a debt of the cor- 
poration, may maintain an action for contribution 
against all the stockholders, who were such at the 
time of the contracting of the debt, although the 
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stockholders ure liable severally under the statute. Aspin- 
wall v. Tarrance, 1 Lans. 381. It was so held in Judson 
v. Rossie Galena Company (9 Page, 598), where the lia- 
bility was joint and several. So it is said in another case 
by Denio, J.: ** Ifa stockholder is sued to enforce his in- 
dividual liability, he may resort to asuit for an account and 
contribution.’’ Garrison v. Howe, 17 N. Y. 458. See 
also Stewart v. Lay, 45 Iowa, 614. So under statutes where 
the liability of the stockholders is similar to that of part- 
ners, it is said that ** they should be left to such remedies 
as have been provided by law for the adjustment of partner- 
ship transactions. They may go into chancery for an ac- 
count, and to have the claims of all parties settled upon an 
equitable principle.’’ Bronson, J., in Bailey v. Buckner, 
3 Hill, 188. And see Allen v. Sewall,2 Wend. 327; Moss 
v. Oakley, 2 Hill, 269; Farrow. v. Bivings, 13 Rich. Eq. 
25. 

But if the case of Andrews v. Callender (supra) were to 
be regarded as sound, it would still not be an authority for 
the position here contended for; and for the very reason 
on which that case was decided, that the liability there in 
question was a statutory liability, while here we are deal- 
ing only with the liability which the principles of equity 
attach to the subscriber’s contract. No reason has been 
suggested, and we can see none in the nature of things, 
why the giving by the legislature of the direct and inex- 
pensive remedy by motion should be construed to deprive 
the shareholder thus proceeded against of his right of con- 
tribution against his fellow-shareholders. The only change 
which we can perceive in the nature of the remedy is this: 
under the proceeding in equity, the labor, delay, and per- 
haps the expense of securing to shareholders the equaliza- 
tion of their burdens as among themselves, falls upon the 
moving creditor, who is not benefited by it; whereas, 
under the statutory remedy, it falls upon the shareholder 
who is benefited by it. Such a change of remedies, we 
are clear, is not so extensive as to fall within any constitu- 
tional inhibition. 

The question thus seems clear upon principle ; but there 
are not wanting authorities in support of the conclusion at 
which we have arrived. The cases of Stanley v. Stanley 
(26 Me. 191), and Marcy v. Clark (17 Mass. 334), which 
hold that it is competent for the legislature to pass a law 
making the private property of the stockholders of existing 
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corporations liable to be taken in execution for debts of such 
corporations thereafter contracted, such liability not exist- 
ing before, go much further than we go in this case. They 
apply to the case of this defendant in this respect; that he 
became a shareholder in this corporation after the Revised 
Statutes of 1865, which first gave the present remedy by 
motion, went into effect. These cases, however, are not 
well reasoned, and it is not necessary that we should com- 
mit ourselves to the doctrine which they lav down. Other 
cases, though not directly in point, furnish more persuasive 
analogies. Although the right of the creditors of a corpo- 
ration to the security afforded by the liability under which 
its stockholders stand by the laws existing at the time of 
the contracting of his debt, is in the nature of a contract, 
and cannot be impaired by subsequent legislation ( Haw- 
thorne v. Calef,2 Wall. 10); yet statutes which give the right 


- to arrest and imprison a stockholder for a debt due the cor- 


poration (Penniman’s Case, 11 R. 1. 333), and statutes 
which drive such a creditor from a direct proceeding by suit 
at law against any individual stockholder to a general pro- 
ceeding in equity brought by a trustee in behalf of all 
creditors against all stockholders (Story v. Furman, 25 N. 
Y. 214; The Commonwealth v. Cochituate Bank, 3 Allen, 
42), do not impair the obligation of the corporation’s con- 
tract, but affect the remedy merely, and are hence not un- 
constitutional. The rule of the latter cases ought to work 
both ways. If the present remedy by motion had been the 
only remedy existing at the time this plaintiff contracted 
its debt, it would be competent under these decisions, for 
the legislature to take it wholly away, and substitute a 
remedy in equity ; and the plaintiff could not complain, for 
he would have a substantive, though not as cheap and 
speedy a remedy left. So this defendant cannot complain 
that the remedy against him is so far changed that he muat 
seek his remedy for contribution at his own suit and at his 
own expense, and that the creditor is not bound, as before, 
to extend to him his remedy for contribution at the same 
time that he enforces his own right.’’ 


The opinion of the Supreme Court of Missouri will be 
found in 86 Mo. 466 and is as follows, omitting only the 
brief statement of facte made by the court : — 
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‘¢ This section is without restriction and applies to auy 
corporation and to any stockholder. It points out a pro- 
cedure essentially different from that given by those sec- 
tions of the general laws of 1855, the prevailing feature of 
which was to create the additional liabilitv to creditors, and 
to give the remedy therefur. Whether under thosesections 
the creditor could, or could not, reach an unpaid balance 
due upon the stock subscription to the corporation we do 
not regard as essential to determine in this case. The stat- 
ute of 1865 is practically a new one and in view of the 
constitutional and legislative enactments passed since this 
corporation was created upon the subject of the liability of 
stockholders, we have no doubt but it applies in terms to 
the stockholders of the Excelsior Insurance Company. If 
the charter of that corporation pointed out any proceeding 
by which the creditor could reach the balance actually due 
upon the stock when the corporation became insolvent, we 
should halt before coming to the conclusion before ex- 
pressed, but regarding those sections of the general laws 
of 1855 as repealed, so far as this corporation is con- 
cerned, there is nothing in the statute of 1865 and 1879 
inconsistent with the charter, and we do not regard the 
authorities cited as having any direct bearing upon the 
question, though the Excelsior Insurance Company was 
created by a special and private act. 

This section eleven of the General Statutes, 1865, was 
passed and became a law March 19, 1866 (Laws of 1865- 
6, pp. 20 to 70), defendant subscribed for the stock in 
question in the following Julv. It is difficult to see how 
it can be said to be retrospective, or how it impairs the ob- 
ligation of the contract. Even if the defendant is to be 
placed upon the same basis in this respect as those who 
subscribed for stock in 1859, when the corporation 
was created, the result must be the same, for the 
statute creates no new or additional liability or 
burden. The stockholder’s indebtedness is not, in the 
least, increased either to the corporation or to the creditor. 
The amount paid was at all times a part of the assets of the 
corporation and properly applicable to the payment of its 
debts. The most that can be said is that the statute creates 
a supplementary proceeding, available to the creditor against 
a single stockholder, whereas without it the creditor must 
resort to an original proceeding against the solvent stock- 
holders of whom the court could acquire jurisdiction. By 
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all this the stockholders may lose some advantages, such as 
delays, and the immediate distribution of the debt among 
other solvent stockholders, but these results are mere inci- 
dents to the change in the remedy and in which he has no 
vested right. It is competent for the legislature to thus 
change the remedy. Tennessee v. Sneed, 96 U. S. 69; 
Terry v. Anderson, 95 U. S. 628; Springfield v. Commis- 
stoners, 6 Pick, 508; Elis v. Jones,51 Mo. 181; Porter v. 
Mariner, 50 Mo. 364. This remedy here is distinct enough 
from the right, and a critical examination of the authorities 
is not called for. 

Under the ruling in Hyerman v. Blakesley, 78 Mo. 145, 
these are the only questions which can be considered in this 
court, as the amount involved is less than twenty-five hun- 
dred dollars.’’ 


As stated above, this case is in this court, if it is properly 
here at all, on writ of error; and there has been filed here 
what purports to be a transcript of the case. But as there 
is no return to the writ of error, there is nothing to warrant 


the court in examining the case, and the writ should be dis- 
missed. (Printed Record, pages 1 and 2.) 

But, waiving this technicality, so far as we have the 
power to do so, it will appear from an inspection of the 
record, that the constitutional question, which is the only 
question before this Court, was properly decided by the 
State Courts. 


ARGUMENT BY DEFENDANT IN ERROR. 


Before entering upon the discussion of the main point I 
remark that the question is not whether the State courts 
erred in their construction of the charter of the Excelsior 
Insurance Company, or of the statute of 1865 (§ 736, Rev. 
Stat. of 1879). We are here only concerned to know 
whether the constitutional question has been properly de- 
cided; whether any constitutional right has been denied the 
pluintiff in error. If no provision of the federal constitu- 
tion has been violated, the construction placed upon the 
acts of the legislature by the State courts is conclusive. 


Commercial Bank v. Buckingham, 5 How. 317, 341; 
Lawler v. Walker, 14 Id. 149. 


The constitutional question raised by plaintiff in error is, 
that the section of the Missouri statute, under which the In- 
surance Company recovered judgment against him in the 
St. Louis Circuit Court, impairs the obligation of a con- 
tract. 

The first inquiry is, therefore, what is the contract, the 
obligation of which he claims to be impaired? And the re- 


maining question, in what respect is its obligation lessened ? | 


There are two contracts involved in this record. The 
first is a contract between the State of Missouri and the cor- 
poration known as the Excelsior Insurance Company, the 
date of which is February 9, 1859. By an act of incor- 
poration of that date the State conferred certain rights on 
the corporate body then created. It conferred no special 
rights on the stockholders as such, and there is not a word 
in the act itself, nor in the act incorporating the Washing- 
ton Insurance Company, which was made a part of the Ex- 
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celsior charter, conferring any rights on the stockholders 
assuch. The rightsof the stockholder were precisely those, 
no more and no less, which by common law the holders of 
shares in « corporation have. 

There existed at that time in Missouri certain laws af- 
fecting corporations. One of these gave to the legislature 
power to alter, suspend or repeal the charter of any corpo- 
ration. Another created a double liability on the part of 
stuckholders, and provided means for enforcing this. liabil- 


ity. These laws were repealed, so far as the Excelsior 


Insurance company was concerned, and thus the duties and 
liabilities of the stockholders were left as at common law. 

So far, then, as the stockholders were concerned, what 
was the contract contained in the act of 1859? It simply 
left their rights, duties and liabilities as at common law. 
It would seem, therefore, that the act of 1859, so far as it 
constituted a contract, was «a contract between the State and 
the corporation only, and not between the State and the 
individual etockholders. No provision can be pointed out 
which in terms applies to stockholders, or which in express 
terms constitutes a contract with the stockholders, except 
that this stock shall be personal property and shall be 
transferable on the books of the company (Mo. Laws, 
1856-7, p. 546). Counsel for plaintiff in error have not 
pointed out any provision from which any implied contract 
can be raised in favor of the stockholders. 

Does section 736 of the Revised Statutes of 1879, under 
which this proceeding was instituted, impair any obligation 
of the contract with the corporation? That contract is that 
the corporation created - by the act of 1859 should (1) have 
succession for the period limited in its charter ; (2) sue and 
be sued in all courts; (3) have a seal; (4) hold and con- 
vey real estate; (5) appoint officers and agents; (6) 
make by-laws not inconsistent with existing laws for the 
management of its property, the regulation of its affairs, 
and the transfer of its stock. (Rev. Stat. 1855, chap. 34, 
§ 1); and (7) make all kind of insurance specified iu sect. 
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7 of the charter of the Washington Insurance Co. (Mo. 
Laws 1856-7, p. 545). 

It is not pretended that Section 736 impairs the obliga- 
tion of this agreement inany of the above particulars. The 
corporation is not here complaining that its contract has 
been impaired. No time need be consumed, therefore, in 
arguing that, so far, no violation of the constitutional pro- 
vision as to the obligation of contracts has been shown. 

The second contract involved in this discussion is that 
which the plaintiff in error entered into when he subscribed 
for his stock. The parties to that contract were the plaint- 
iff in error and the corporation created by the act of 1859, 
namely, the Excelsior Insurance company. By this sub- 
scription plaintiff in error agreed to pay the full par value 
of each share of stock subscribed by him. Section one of 
the charter of the Washington Ins. Co., which by the act of 
1859, was made the charter of the Excelsior Ins. Co., pro- 
vides that the shares shall be one hundred dollars each. 
Section 2 provides that :— 


‘¢ At the time of subscribing there shall be paid on each 
share one dollar, and nine do!lars more within twenty days 
after the first election of directors; * * * the balance 
due on each share shall be subject to the call of the direct- 
ors, and the said company shall not be authorized to make 
any policy or contract of insurance until the whole amount 
of shares subscribed shall be actually paid in, or secured to 
be paid on demand by approved notes or mortgages of real 
estate.’’ (Mo. Laws 1856-7, p. 544). . 


This obligation to pay the full amount of the shares sub- 
scribed by bim is one which the plaintiff in error can get rid 
of only by actual payment, and one from which the cor- 
poration has no power to discharge him. Sawyer v. Hoag, 
17 Wall. 610. 

It is difficult to believe that any one can seriously contend 
that section 736 impairs any obligation contained in this 
contract. That section farnishes a method of enforcing 
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the obligation. And it isa new doctrine that a statute 
which furnishes a remedy for a breach of contract impairs 
the obligation of such contract. 

Suppose there had been at the time this subscription was 
made, no specific method of enforcing the subscriber’s obli- 
gation. Would counsel contend that a law which did pre- 
scribe a specific method would be unconstitutional? Yet 
he contends that a change in the method is a violation of 
the constitutional right. In other words, while he admits 
that he has not performed his obligation, he complains be- 
cause the legislature has made it easier to compel him to 
perform it than it was when he subscribed. 

In this, by the way, he is mistaken, asa mutter of fact. 
The law as it is found in section 736 was in force in 1866, 
when he subscribed for his stock. The method of enfore- 
ing his liability has never been changed since he subscribed, 
except by way of diminishing the liability of a stockholder, 
t.e., by striking out the double liability. Section 736 be- 
came u law March 19, 1866 (see opinion of Mo. Supreme 
Court, 86 Mo. 472; Laws of Mo. 1865-6, pp. 20-70), and 
plaintiff in error did not subscribe for his stock until July 
of that year. ( Printed record, p. 6.) So that it is not even 
true, as a matter of fact, that the method of enforcing his 
obligation has been changed since the obligation was in- 
curred. And so the Missouri Supreme Court held in this 
ease (86 Mo. 472). That his liability was governed by the 
law in force at the time he subscribed is also decided in 
Fairchild v. Hunt, 71 Mo. 526. | 

But if it were shown that the method of enforcing the 
obligation had been changed since the subscription, plaint- 
iff in error would be no better off. The federal constitu- 
tion does not inhibit a change of remedy. 


Bronson v. Kinzie, 1 How. 316. 


The position taken by plaintiff in error ia that in the ab- 
sence of a statutory remedy, a creditor must resort to his 
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bill in equity; that in equity the creditor must sue in be- 
half of all the creditors who wish to join, and all the stock- 
holders must be made parties; that, as a necessary result 
of these premises, a statute which gives to.one creditor a 
remedy against any single stockholder, whereby he may 
compel such stockholder to pay the full amount of his in- 
debtedness to the corporation, without regard to what 
others may owe, is such a change of remedy as to violate 
the constitutional provision referred to. But counsel is 
mistaken in his premises. Whatever may be the rule when 
a liability additional to the full par value of the shares is 
sought to be enforced, the rule, as stated by plaintiff in 
error, does not apply to cases where the object is to enforce 
payment of a balance due on the original subscription. And 
this is true whether the proceeding be in equity or at law. 

This point is settled by the case of Hatch v. Dana (101 
U.S. 205), decided in 1879, from the opinion in which case 
I will make a brief extract: — 


‘¢ The liability of a subscriber to the capital stock of a 
company,’ says Mr. Justice Strong, ‘*is several and not 
joint. By his subscription, each becomes a several debtor 
to the company, as much so as if he had given his promissory 
note for the amount of his subscription. At law, certainly, 
his subscription mav be enforced against him without joinder 
of other subscribers; and in equity his liability does not 
cease to be several. A creditors’ bill merely subrogates 
the creditor to the place of the debtor, and garnishes the 
debt due to the indebted corporation. It does not change 
the character of the debt attached or garnished. ' It may be 
that if the object of the bill is to wind up the affairs of this 
corporation, all the shareholders, at least so far as they can 
be ascertained, should be made parties, that complete justice 
may be done by equalizing the burdens, and in order to 
prevent a multiplicity of suits. But this is no such case. 
The most that can be said is, that the presence of all the 
stockholders might be convenient, not that it is necessary. 
When the only object of a bill is to obtain payment of a 
judgment against a corporation out of its credits or intangi- 
ble property, that is, out of its unpaid stock, there is not 
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thé same reason for requiring all the. stockholders to be 
made defendants. In such a case no stockholder can be 
compelled to pay more than he owes.’’ 

The cases cited in the opinion fully sustain the conclu- 


sion of the court, if authority were necessary, : 


Plaintiff in error insists that the balance of his stock was 
only to be paid as called by the Board of Directors, and 
that as no call was made, nothing is due from him to the 
corporation. As this point is not involved in the constitu- 
tional question, it does not properly come before this court. 
If it did, it is sufficiently answered in Sawyer v. Hoag, 17 
Wall. 610, and in Hatch :v. Dana (supra), in both which 
cases the point is decided against the plaintiff in error. In 
Sagory v. Dubois (3 Sandf. Ch. 466), it is held that the 
contract .of subscription is to pay the shares in full, though 
they were payable in installments as called for by the direct- 
ors. In that case the directors had passed ua resolution 
that no installment beyond fifty per cent., which had been 
paid in, sheuld ever be called for; yet the shareholder was 
held liable for the balance, and it was further held that an 
action would lie against a single stockholder to compel him 
to pay in full, since this was only compelling him to pay 
his own debt to the association. 


See also Ogilvie v. Ins. Co., 22 How. 387. 


There is no such thing as a vested right to a particular 
remedy. 
Sprinafield v. Commissioners, 6 Pick. 508 ; 
People v. Tweed, 5 Hun, 392. 


And the legislature may always alter the form of admin- 
istering right and justice. See cases above cited; also 


Terry v. Anderson, 95 U.S. 633; 

McElrath v. Railroad Co., 55 Pa. St. 189, 204; 
Story on Const., (4th ed.), § 1385 ; especially note 3 on 
page 245, and notes 2 and 3 on succeeding page. 
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The very point that plaintiff in error urges, that he has a 


vested right to an equituble mode of procedure, has been 


decided against him by this court in Ogilvie v. Insurance 
Co., 22 How. 391.:° | 

And as this court says in a later case, the object of the 
constitutional provision is to protect rights, not merely én- 
cidental advantages which may affect the contract indirectly. 


Ochiltree v. Railroad Co., 21 Wall. 253. 


Nor can it be said that the remedy now given is the same 
as that which existed in 1855, and which was repealed by 
the charter of the Excelsior. .A comparison of sections 
13-17, pages 372-3, of the Revised Statutes of 1885 with 
section 736 of the revision of 1879, will show that the ob- 
ject of the two laws is different, and the methods of pro- 
cedure different. 


I respectfully ask an affirmance of the judgment. 


EVERETT W. PATTISON, 
Attorney for Defendant in Error. 
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Counsel for defendant in error, having filed his brief be- 
fore having received the brief of plaintiff in error, desires 
now to call attention to one or two of the points made by 
plaintiff in error. | 
Plaintiff in error studiously endeavors to keep .out of 
sight the main purpose, if not the only purpose, which was 
intended to be accomplished by the enactment of sections 
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£3 and 14, contained in the Revision of 1855. The purpose 
of those sections, was, primarily, to impose upon stockhold- 
ers a double liability ; and, secondarily, to provide « method 
for enforcing that double liability. It is, to say the least, 
extremely doubtful whether the liability of the stockholder 
for any unpaid balance of his original subscription could be 
enforced under the provisions of sections 13 and 14. The 
main purpose of this enactment. having been to impose a 
double liability upon stockholders, it follows that the princi- 
pal object iv exempting the stockholders of the Excelsior 
Insurance Company from the operation of those sections 
was to exempt them from a double liability. Sueh double 
liability has never been imposed upon plaintiff in error, and 
it was not sought by the proceedings in this case in the 
State court to impose upon him any such liabilitv. We 
sought to hold him only for what he contracted to pay, and 
the remedy by which we sought to enforce bis contract was 
one totally different from that provided in 1855 for enforc- 
ing the double lability of stoekbolders. 

So different are the methods of procedure under the two 
acts that, even if it had been the main purpose of the Ex- 
eelsior Insurance Company’s charter toexempt its members 


from the method of procedure provided in section 14 of 


the Statutes of 1855, the present act, the one under which 
this proceeding was commenced, can in no sense be held to 
be in derogation of such exemption. A mere reading of 
the two acts side by side will make this as clear-as could 
the most extended argument. Section 14 provided that 
an officer holding «an execution might levy upon the 
property of the stockholder in the same manner as if the exe- 
eution were against him individually, without any judicial 
ascertainment of his liability, without giving him any oppor- 
tunity to be heard, with no opportunity for defense. The 
only right granted him in the matter was that he: should 
have forty-eight hours notice of the Sheriff’s intention to 
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make the levy, that he might, if possible, during that tim: 
point out to the officer corporate property which was subjec: 
to execution. Compare with this summary and extremely 
onerous provision the language ofsection 736 of the Statutes 
of 1879, under which this proceeding was had. By the 
latter section, no execution can issue against a stockholder 
except it be ordered by the Court. The Court can make 
the order only after motion made in open Court, and of 
that motion the stockholder sought to be charged must 
have ample ‘notice jin writing. A hearing is had; the lis- 
bilitv of the stockholder is judicially ascertained ; the Court 
then enters its decree ; and only after these proceedings can 
execution run against the stockholder. * ‘To say that the pro- 
vision of the Insurance Company's charter exempted its 
stockholders from this method of procedure, is to say 
that it was out of the power of the legislature to provide 
any special method whatever for enforeing the liability of 
those stockholders. 

Nor does it help the case of plaintiff in error at all, to 
call this section 736 an ‘*amendment”’ of the provision 
contained in the revision of 1855. The act of 1855 
was an amendment of the former act only in the sense that 
anv subsequent law is an amendment of laws previously 
existing. Neither does the fact that the marginal note in 
the revision of 1855 calls it an amendment affect the ques- 
tion. The marginal note is no part of the law. 

The Act approved Mareh 10, 1866 (Acts 1866, p. 20), 
will be searched in vain to tind any indication that it’ is an 
amendment to any prior act. The word **amended ”’ is 
not used. It does not purport to be an amendment. It is 
a separate and independent act, and repeals by implica- 
tion everything inconsistent with it contained in former 
acts. 

I find myself unable to understand just what counsel 
means when he claims that the Act of 1866 (Section 736 of 
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the Revision of 1879) is ** retroactive’’ as to plaintiff in 
error. The law existed when he subscribed for his stock. 
It imposed no liability upon any stockholder of the Excel- 
sior Insurnnce Co., whether he was a subscriber before or 
after its passage, that did not exist and does not exist in- 
dependently of that section. His idea ‘seems to be, that 
because it is, us he asserts, an amendment to the act 
which was in force when the charter of the insurance 
company was granted, that it therefore relates to that 
date. But if it be granted that it is an amendment, I 
know of no principle of law which by relation gives force 
to an amendment as of the date of the act amended. 
Even if it did, I think that I have already shown that any 
law changing the remedy cannot be considered a retroac- 
tive law. 

All other points have been fully covered in my original 
brief. 


Everett W. Pattison, 
Attorney for Defendant in Error. 
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DAVID C. WHITTEMORE VS. AMOSKEAG NATIONAL BANK ETAL. 1 


1 Circuit Court of the United States for the District of New 
Hampshire. | 


UNITED STATES OF cg 
District of New Hampshire, 


At a stated term of the circuit court of the United States for the 
district of New Hampshire, begun and holden at Concord on the 
eighth day of October, A. D. one thousand eight hundred and eighty- 
five, before the Hon. Le Baron B. Colt, circuit judge, presiding, the 
following proceedings were had, to wit: 


v8. 


Davip C. WHITTEMORE 
Tuk AMOSKEAG NATIONAL Bank and Others, Defendants. 


The bill of complaint in this cause was filed in the clerk’s office 
on the ninth day of May, A. D. 1885, and was duly entered at the 
May term of this court, A. D. 1885, and is in the words and figures 
following, namely : 


2 In the Circuit Court of the United States for the District of 
New Hampshire. In Equity. 


Davin C. WHITTEMORE 
v8. | 
THe AmoskeaG Nationa, Bank, Moopy Currier, GeorcGe B. 
Chandler, David B. Varney, John B. Varick, Henry Chandler, 
John S. Kidder, Edson Hill, and Reed P. Silver. 


To the honorable the justices of the circuit court of the United States 
for the circuit within and for the first district of New Hampshire, 
sitting in equity: 

David C. Whittemore, of Manchester, in said district, in his own 
behalf and in behalf of such stockholders of the Amoskeag National 
Bank, a corporation duly established under the laws of the United 
States and having its principal place of business at said Manchester, 
who may join therein, brings this his bill against the said Amos- 
keag National Bank, Moody Currier, George B. Chandler, David 
B. V — John B. Varick, Henry Chandler, John S. Kidder, 
Edson Hill, and Reed P. Silver, al! of Manchester aforesaid, and 
says— 

(1.) That the said Moody Currier, during the years 1875 and 1876, 
was, and at the filing of this bill is, president of the said Amoskeag 
National Bank. 

(2.) That the said George B. Chandler, during the years 1875 
and 1876, was, and at the filing of this bill is, cashier of said bank. 

(3.) That during the years 1875 and 1876 the said David B. 
Varney, John B. Varick, Moody Currier, Henry Chandler, John 8. 
Kidder, Edson Hill, Reed P. Silver, together with John 8. Elliott, 


late of = Manchester, deceased, and Stephen D. Green, late of 
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said Manchester, deceased, were the directors of said Amoskeag 
National Bank. 

(4.) That the said Moody Currier, David B. Varney, and John 
B. Varick are, at the time of the filing of this bill, directors of said 
bank. 

(5.) That the said David C. Whittemore is the owner of five shares 
of the capital stock of said Amoskeag National Bank. 

(6.) That on the 13th day of July, 1875, the firm of Dunn, Harris 
& Co., composed of Cyrus Dunn and John T. Harris, both of said 

Manchester, was adjudicated bankrupt by the United States 
3 district court for said district of New Hampshire, and there- 

afterwards one A. G. Fairbanks, of said Manchester, was ap- 
pointed assignee. | 

(7.) That on the said 13th day of July, 1875, the said firm of 
Dunn, Harris & Co. was indebted to the said bank in about the sum 
of one thousand dollars and the said Cyrus Dunn was indebted to 
the said bank in about the sum of five thousand dollars. . 

(8.) That on the fourth day of October, 1875, the said firm of 
Dunn, Harris & Co. offered a composition of 15 per cent..to their 
creditors and the said Cyrus Dunn offered a composition of 20 per 
cent. to his creditors. 

(9.) That the said bank, by vote of directors on the 23d day of No- 
vember, 1875, constituted the said David B. Varney its agent in said 
bankruptcy proceedings. | 

(10.) That prior to the first day of December, 1875, before the ac- 
ceptance of the composition by the creditors of said Dunn, Harris & 
Co. and said Dunn, the said Varney, agent as aforesad, acting in 
behalf of said bank, entered into an illegal and fraudulent agree- 
ment with said Dunn that, in consideration that the said bank, 
through the said Varney, should furnish the said Dunn with the 
money sufficient to carry out said compromise, the said Dunn would 
pay the said Varney for his services the sum of six thousand dol- 
lars ($6,000), which was about the sum due the said bank from said 
Dunn and said Dunn, Harris & Co., in addition to the sums to be 
furnished as aforesaid. 

(11.) That the directors and officers of said bank, for and in be- 
half of said bank, furnished or allowed to be furnished from the 
funds of said bank about the sum of twenty thousand dollars in fur- 
therance of this corrupt and illegal agreement without security. 

(12.) That said acts on the part of said directors and officers were 
in violation of their duties and obligations to the stockholders of 
said bank; that said acts on the part of said directors and officers, 
acting as a board in behalf of said bank, were in violation of the 
charter of said bank and in violation of the laws of the United 
States under which said bank was established. 

(13.) That said sum of twenty thousand dollars was used by the 
said Varney, agent as aforsaid, for and in behalf of said bank, with 
the knowledge and consent of the directors of said bank to a certain 
extent in purchasing claims against the said Dunn, for which a 
greater sum than twenty per cent. was paid, thus defrauding the 
other creditors of him, the said Dunn. 
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(14.) That the compromise of 20 per cent. was passed and con- 
firmed with the claims so purchased by the said bank or those acting 
in its behalf. 

(15.) That the United States district court for the district of New 
Hampshire, on the 23d day of December, 1875, ordered said com- 
promise to be recorded, and on the 28th day of April, 1876, that the 
property of said Dunn be conveyed by Fairbanks, assignee, to said 
Varney, in pursuance of an agreement between the said Varneyand 


4 the said Dunn. 


4 (16.) That thereafterwards the said Varney conveyed the 
roperty received from said Fairbanks to the said bank. 

(17.) That on the 16th day of April, 1880, the said district court 
set aside said composition, and on the 3lst day of October, 1881, 
the said Fairbanks —r" suit against said bank and Varney to re- 
cover the property so conveyed to said Varney, which suit the said 
district court decided in favor of the said assignee. 

(18.) That on the fourth day of January, 1876, a note signed by 
Cyrus Dunn, D. B. Varney, and John B. Varick, all as principals, 
for the sum of $16,653.69 was given to said bank, which said sum 
of $16,653.69 was the money advanced by said bank, as above nar- 
rated, in excess of the cash received from the said assignee; that said 
note was entered on the books of said bank and included in the 
sworn returns of the officers of said bank as a part of the assets of 
said bank, as your complainant is informed and believes. 

(19.) That,as your complainant is informed and believes, said note 
was presented to the national bank examiner by the officers of said 
bank as a portion of the assets of said bank. 

(20.) That on the wrapper of said note is endorsed, “ Interest set- 
tled to Jan. 1, 1877;” that said endorsement was made by the offi- 
cers of said bank, acting for and in behalf of said bank, without 
receiving any equivalent therefor, and, as your complainant is in- 
formed and believes by vote of the board of directors of said bank, 
among whom were the said D. B. Varney and John B. Varick ; 
that there are other endorsements on said note of the amounts re- 
ceived from the property of said Dunn, which the said bank has 
been ordered tu restore to A. G. Fairbanks, assignee of said Dunn 
in bankruptcy ; that on the wrapper of said note is an endorsement 
like the tlieléen: “ Feb’y 20, 1879, ree’d $2,040 from Bur., C. R. & 
N. R. R.;” whereas, in truth and in fact, as your complainant is 
informed and believes, no such sum was ever paid by either of the 
signers of said note upon said note; that,as your complainant is in- 
formed and believes and so avers, the said bank, prior to the execu- 
tion of said note, was the owner of two bonds of the Burlington, 
Cedar Rapids and Northern railroad for the payment of ($1,000) one 
thousand dollars each; that at some time prior to said 20th day of 
Feb’y, 1879, the said bonds had so depreciated in value that they 
had been charged to the profit and loss account on the books of said 
bank; that they had afterwards appreciated in value and were sold 
by said bank for the sum of ($2,040) two thousand forty dollass, 
which is the same sum endorsed on the wrapper of said note under 
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date of Feb’y 20, 1879, and said sum of ($2,040) two thousand forty 
dollars never was the property of either of the signers of said note. 

(21.) That the said Moody Currier, president of said bank as 
aforesaid, has stated under oath as follows in reference to the pay- 
ment of said note: “I shall not insist on Mr. Varney’s paying it, 
but cannot say what the other directors may do, but I don’t think 

the board will call upon him to pay it. I only speak for 
5 myself, but 1 do not expect Mr. Varney to pay it. There is 

no understanding between me and Varney as to payment of 
the balance of the note.” 

(22.) That, as your complainant is informed and believes and so 
avers, that the said bank has expended large sums of money and 
becume liable for large sums of money in defence of its said illegal 
and fraudulent acts, and in defence of the said illegal and fraudu- 
lent acts of its said officers and directors; the amount is unknown 
to your complainant, and he prays that the respondents may state 
the same under oath; that thereby the stockholders of said bank 
have been and will be defrauded. 

(23.) That the directors and officers of said bank, acting for and 
in behalf of said bank, have allowed more than six years to elapse 
without any payment being made upon said note and without de- 
manding the payment thereof; that, although the said Varney and 
the said Varick are both abundantly able to pay said note, no at- 
tempt has been made to collect the same or the interest thereon, 
and your complainant fears and believes that no effort will ever be 
made by the respondents to compel the payment of the same, and 
that thereby the stockholders of said bank will be defrauded. 

Wherefore your complainant prays that the respondents, directors 
as aforesaid, may be decreed to pay to said bank whatever sum said 
bank may have lost by reason of this said illegal conduct; that a 
receiver may be appointed to collect said note, and for such other 
relief as may be just. 

To the end, therefore, that the said respondents may answer all 
and singular the premises, and that the said Moody Currier and 
George b. Chandler upon their corporal oaths may answer— 

(1.) Whether the said note of Jan’y 4, 1876, was not presented to 
the national bank examiner as part of the assets of said bank. 

(2.) Was not said note of January 4, 1876, included in the return 
under oath made by the officers of said bank to the Comptroller of 
the Treasury. 

(5.) Whether the said ($20,000) twenty thousand dollars was not 
furnished with the knowledge and consent of the directors of said 
bank. , 

(4.) Whether the note of Jan’y 4, 1876, was not given for the 
amount advanced by the bank in excess of the amount of cash re- 
ceived from the assignee. 

(5.) Was anything paid to the bank by either of the signers of 
said note when endorsement of “ Ree’d interest to Jan’y 1, 1877,” 

wasmade? Was it not done by vote of directors of the bank ? 
6 (6.) Was not the sum of ($2,040) two thousand forty dollars 
which, under date of Feb’y 20, 1879, was endorsed on the 
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said note received from sale of two bonds of Burlington, Cedar 
Rapids & Northern railroad, which were the property of the bank ? 

(7.) Had not these bonds been charged to “ profit and loss?” 

(8.) Has either of the signers of said note ever paid anything on 
said note, either principal or interest ; and, if so, what amounts and 
when ? 

(9.) Has any attempt been made to collect said note ? 

That the said David EB. Varney, John B. Varick, Henry Chandler, 
John 8S. Kidder, Edson Hill, and Reed P. Silver may, upon their 
corporal oaths, answer— 

(1.) Whether the said ($20,000) twenty thousand dollars was not 
furnished with the knowledge or consent of the directors of said 
bank. 

(2.) Has either of the signers of said note ever paid anything on 
said note, either principal or interest; and, if so, what amounts and 
when ? 

(3.) Has any attempt been made to coilect said note? 

(4.) What expense has the said bank incurred in defense of its 
said illegal acts and the said illegal and fraudulent acts of said 
officers and directors? 

To the end, therefore, that the said respondents may, if they can, 
show why your complain-t should not have the relief hereby prayed, 
and may full, true, and perfect answer make to the various aver- 
ments and interrogatories hereinbefore contained, may it please 
your honor to grant unto your complainant a suit [writ] of sibeen 
ad respondendum issuing out of and under the seal of this honorable 
court and directed to the said respondents, The said Amoskeag Na- 
tional Bank, Moody Currier, George B. Chandler, David B. Varney, 
John B. Varick, Henry Chandler, John 8S. Kidder, Edson Hill, and 
Reed P. Silver, commanding them, at a certain day and under a 
certain penalty, to be and appear in this honorable court and there 
to make answer in the premises and to stand and to abide such 


order and decree as may be made. 
D. C. WHITTEMORE. 
H. G. WOOD, Of Counsel. 


7 UnitTep States OF AMERICA, | 
District of New Hampshire. Jf 


Personally appeared David C. Whittemore, the complainant in 
the foregoing bill, and, being by me first duly sworn, deposes and 
says that he has read the foregoing bill of complaint and knows the 
contents thereof, and that the same is true except as to matters 
therein stated on information and belief, and as to those he believes 
it to be true. 

Subscribed and sworn to before me this 4th day of May, A. D. 


1885. 
- FRANK C. LIVINGSTON, 
(seat. ] Notary Public. 


On the first day of July, A. D. 1885, the defendants filed their 
demurrer in words, &c., as follows: 
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Circuit Court of the United States, District of New Hampshire. In 
Equity. 


Davip C. WHITTEMORE 
vs. 

THe AMOSKEAG NATIONAL BANK, Moopy CuRRIER, No. 189 
George B. Chandler, David B. Varney, John B. Varick, 
Henry Chandler, John S. Kidder, Edson Hill, and Reed 
P. Silver. 


Demurrer. 


The joint and several demurrer of the above-named respondents to 
the bill of complaint of David C. Whittemore, the above-named 
complainant. , 


These respondents, by protestation, not confessing all or any of the 
matters and things in the complainant’s bill of complaint contained 
to be proved in such manner and form as the same is therein set 
forth and alleged, do demur to said bill and for causes of demurrer 

show— 
8 That the complainant hath not in and by his said bill 
made or stated such a case as entitled him in a court of 
equity to any discovery from said respondents or either of them or 
to any relief against them or any of them as to the matters con- 
tained in the said bill or any of such matters, and, among other 
reasons— 

lst. Because it appears in said bill that the causes of complaint 
therein alleged are such as should be passed upon and determined, 
if at all, by the said Amoskeag National Bank or its directors, and 
it does not appear in said bill that either of them has ever passed 
upon or determined said questions. 

2d. Because it does not appear by the said bill that said Amos- 
keag National Bank was or that a majority of its directors were un- 
able or unwilling to institute suits for the recovery of the sums 
which said complainant prays in his said bill may be decreed to be 
paid over to said bank or to collect the note mentioned in said bill 
or that demand or request to institute such suits has ever been 
made on said bank or its directors, and because it appears by said 
bill that such suits ought to be instituted by said ik or its di- 
rectors, if at all. 

3d. Because it appears by said bi!l that the complainant has been 
guilty of laches in filing his said bill. 

4th. Because it does not appear by said bill that the complainant 
was a stockholder in said Amoskeag National Bank at the time of 
either of the acts of which he complains. 

5th. Because it appears that the personal representatives of J. S. 
Elliott and Stephen D. Green in said bill named are necessary par- 
ties to said bill. 

And as to so much of said bill as relates to the causes of action, 
if any, arising from the payment of the sum of twenty thousand 
dollars alleged in the 13th clause of said bill, because it appears by 
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said bill that said causes of action, if any, accrued more than six 
years before the filing of said bill within the meaning of sec. 3, 
chapter 221, of the General Laws of New Hampshire relating to the 
limitation of actions. | 

And as to so much of said bill as relates to the note mentioned 
therein, because it appears by said bill that the cause of action aris- 
ing from said note, if any, accrued more than six years before the 
filing of said bill within the meaning of sec. 3, chapter 221, of the 
General Laws of New Hampshire relating to the limitation of ac- 

tions, and because it appears by said bill that said note was 
9 without consideration and void and the same could not be 
, collected, and the relief prayed. for in relation to the same 
would be ineffectual. 

And because it does not appear by said bill that there is any cause 
for the appointment of a receiver as prayed. 

And for further cause of demurrer show that it appears by the said 
bill that several and distinct and independent matters are improperly 
joined therein for that it is prayed that the respondent directors be 
decreed to pay over to said bank the sums alleged to have been paid 
out in the 13th clause of said bill, and also that a receiver be ap- 
pointed to collect the note given for a, part of said sum, which 
prayers are inconsistent with each other, and that the said bill is 
altogether multifarious. 

Wherefore, and for divers other good causes for demurrer appear- 
ing in said bill, respondents demur thereto and humbly demand the 
judgment of this court whether they shall be compelled to make any 
further or uther answer to the said bill, and pray to be hence dis- 
missed with their costs and charges in this behalf most wrongfully 


sustained. 
By LIVERMORE & FISH, 
Of Counsel for Respondents, 


I hereby certify that in my opinion the above demurrer is well 
founded in point of law and that it is not interposed for delay. | 
THOS. L. LIVERMORE, 
Of Counsel. 


STATE OF NEw — 
Eillsborough, 
JuNE 297TH, 1885. 


Then the above-named respondent, George B. Chandler, appeared 
and made oath that the above demurrer is not interposed for delay. 
[SEAL. ] JOHN M. CHANDLER, 
: Notary Public. 


10 And now, thereafter, at the October term of said court, to 
wit, on the 27th day of October, A. D. 1885, the following 
amendment to the plaintiff's bill is filed by consent: 


be DAVID C. WHITTEMORE YS. 


United States Circuit Court for the District of N. H. Oct. Term, 1885. 
In Equity. 


Davip C. WHITTEMORE 
vs. 
AMOSKEAG Nat's Bank et al. 


The plaintiff moves to amend his bill as follows: By adding to 
the fourth allegation of said bill, after the last words thereof, the 
following: “That, as your complainant is informed and believes, the 
said Henry Chandler, Edson Hill,and Reed P. Silver are at the time 
of the filing of this bill directors of said bank, and, together with 
the said Currier, Varney, and Varick, constitute a majority of the 
board of directors of said bank.” 

By adding to the seventeenth allegation of said bill, after the last 
words thereof, the following: On the twenty-seventh day of March, 
1885, that from the said decree of said district court the said bank 
has appealed, and said appeal is still pending in this court. 

HORACE G. WOOD, 
Counsel for Plaintiff. 
This may be filed. 
Demurrer to stand to bill as amended. 
T. L. LIVERMORE, 
Of Counsel for Respondent. 


11 And on said 27th day of October, A. D. 1885, the cause came 

on to be heard upon bill and demurrer before the Hon. Le Baron 
B. Colt, the complainants being represented by their [his] counsel, 
Wood and Clark, and the defendants by their counsel, Livermore & 
Fish; and on the third day of December, A. D. 1885, the opinion of 
the court is handed down and filed as follows: 


Circuit Court of the United States, District of New Hampshire. 


V8 


Davip C. WHITTEMORE 
No. 189. 
AMOSKEAG NATIONAL BANK e€ al. 


Rescript. 


There being no allegation in this bill that the plaintiff was a 
shareholder at the time of the transaction of which he complains, 
or that his share has devolved on him since by operation by law, 
and that the suit is not a collusive one to confer on a court of the 
United States jurisdiction of a case of which it would not otherwise 
have cognizance, and the plaintiff failing to set forth in the bill any 
efforts made to secure such action as he desires on the part of the 
managing directors or trustees and the causes of his failure to obtain 

such action, as prescribed by equity rule 94 of the Supreme 


12 Court, we think it clear that the demurrer to the bill must be. 


sustained. 
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We fail to see the force of the plaintiff’s objection that rule 94 
does not apply to this case either by reason. of the character of 
the allegations contained in his bill or by reason of the fact that, as 
he contends, the rule does not apply to a stockholder of a national 
bank in consequence of the language contained in section 5139 of 
the Revised Statutes. Rule 94 was adopted by the Supreme Court 
after careful consideration of the whole subject to which it relates. 
It prescribes in a certain class of cases a mode of procedure, and it 
makes no exceptions to the class of cases which are governed by it. 
With the rule before us we find no valid grounds upon which to 
sustain the plaintiff’s position. 

Demurrer sustained. 


And thereafter, to wit, on the third day of May, A. D. 1886, a 
decree is duly entered here in court as follows: 


Circuit Court of the United States, District of New Hampshire. In 


Equity. 
Davip C. WHITTEMORE 
vs. re ; 
13 Tue AMOSKEAG NATIONAL BAnK, Moopy CuRRIER, No. 189 


George B. Chandler, David B. Varney, Henry { 
Chandler, John S. Kidder, Edson Hill, and Reed " 
Silver. 


Decree. 


The cause coming on to be heard on bill and demurrer in the 
presence of counsel for the plaintiff and for all the defendants 
above named, this court doth order that the plaintiff’s bill do stand 
demurred out of this court, with costs to be paid by the plaintiff, 
David C. Whittemore, to the said defendants. 

WILLIAM H. HACKETT, Clerk. 


And on the eleventh day of the same May the same David C. 


Whittemore here in open court claims an appeal to the Supreme | 


Court of the United States, and gives good and sufficient security 
that he will prosecute his appeal to effect and answer all damages 
and costs if he fail to make his — good, which security is ac- 
cepted by the court, and said appeal is allowed accordingly. 


A true record. 7 
Attest : WILLIAM H. HACKETT, Clerk. 


14 (Bond to Party on Appeal.) 


Know all men by these presents that we, David C. Whittemore 
Andrew C. Wallace, and John C. Nichols, all of Manchester, in the 
county of Hillsborough and State of New Hampshire, are held and 
firmly bound to the Amoskeag Nat'l Bank, a corporation duly ex- 
isting by law and doing business at said Manchester ; D. B. Varney, 
2—219 
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Moody Currier, G. B. Chandler, Edson Hill, R. P. Silver, Henry 
Chandler, John B. Varick, J. S. Kidder, all of said Manchester, in 
the sum of five hundred dollars, to be paid to said Amoskeag Nat'l 
Bank, Varney, Currier, G. B. Chandler, Hill, Silver, Henry Chandler, 
Varick, and Kidder; to the payment whereof we, jointly and sev- 
erally, bind ourselves and our respective heirs firmly by these pres- 
ents. 
Sealed with our seals and dated the 14th day of May, A. D. 1886. 
The condition of this obligation is: Whereas the said D. C. Whit- 
temore commenced suit in the United States circuit court for the dis- 
trict of New Hampshire against the said bank et al., which said suit 
has been decided in favor of said bank ; and whereas the said Whit- 
temore has appealed from the said decision to the United States, 
Supreme Court: 
15 Now, therefore, if the said Whittemore shall prosecute his 
said appeal and, if he fail to make his said appeal good, shall 
answer all damages and costs that may be recovered by said bank 
et al. in said suit, then this obligation shall be void. 


D. C. WHITTEMORE. |SEAL. 
A. C. WALLACE. SEAL. 
JOHN C. NICHOLS. SEAL. 


Signed, sealed, and delivered in presence of— 
JOHN COMODIN, to J.C. N. 
G. E. FRENCH, to A. C. W. & D. C. W. 
HENRY S. CLARK. 


Approved : 
.LE BARON B. COLT, 
U. S. Cir. Judge. 


A true copy of the bond taken by the judge at the time of allow- 
ing the appeal named in said bond, which bond is on file in the 
office of the clerk of the circuit court of the United States for the dis- 
trict of New Hampshire. 


Attest : WILLIAM H. HACKETT, 
Clerk of Circuit Court of the U.S. for District of N. H. 


16  Uwrrep States or AMERICA, 
District of New Hampshire, 


I, William H. Hackett, clerk of the circuit court of the United 
States for the first circuit and district of New Hampshire, certify 
that the foregoing is a true copy of the record and of all proceed- 
ings in the cause of David C. Whittemore against The Amoskeag 
National Bank, Moody Currier, George B. Chandler, David B. Var- 
ney, Henry Chandler, John S. Kidder, Edson Hill, and Reed P. 
Silver, in said circuit court determined. 

In testimony whereof I have hereunto set my hand and affixed 
the seal of said circuit court, at Portsmouth, in said district, on the 
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thirteenth day of July, in the year of our Lord one thousand eight 
hundred and eighty-six, and of the Independence of the United 
States the one hundred and eleventh. 


[Seal of Circuit Court, New Hampshire. ] 
WILLIAM H. HACKETT, Clerk. 


Endorsed on cover: New Hampshire C.C. U.S. No.219. David 
C. Whittemore, appellant, vs. The Amoskeag National Bank e¢ al. 
Filed October 19, 1886. 
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UNITED STATES CIRCUIT COURT, 
FOR THE DISTRICT OF NEW HAMPSHIRE. 


OCTOBER TERM, 1535339). 


IN EQUITY. 


DAVID C. WHITTEMORE: 
vs. 


AMOSKEAG NATIONAL BANK ET AL. 


APPELLANT’S BRIEF. 
Statement of the Case. 


The bill charges the defendant corporation and its officers, 
who are made parties defendant, with having done acts which 
were in excess of Its corporate powers. 


‘The said acts on the part of said directors and officers were 
‘‘in violation of their duties and obligations to the stockhold- 
‘ters of said bank; that said acts on the part of said directors 
‘‘and officers, acting as a board in behalf of said bank, were in 
‘* violation of the charter of said bank, and in violation of the 
‘‘laws of the United States under which said bank was estab- 
‘* lished.” 


It also alleges that the plaintiff is a stockholder in the defend- 
ant bank, and is therefore pecuniarily affected by the fraudulent 
acts complained of. ‘‘ That said bank has expended large sums 
‘‘of money and become liable for large sums of money in defense 
‘‘of its said illegal and fraudulent acts, and in defense of the 
‘* said illegal and fraudulent acts of said directors, the amount 
‘fig unknown to your complainant, and he prays that the re- 
‘‘spondents may state the same under oath: that thereby the 
‘stockholders of said bank have been and will be defrauded.” 


It also alleges that substantially the same officers who had 
the management and control of the defendant corporation when 
the acts complained of were committed, are in control and still 
have the management of it when this bili was brought. 


a Se 
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The fraudulent and illegal acts charged against the defendants 
are: 


First. That the corporation as such, through the vote and 
active concurrence of its officers, entered into a fraudulent and 
illegal scheme to secure the passage of a fraudulent compromise 
in the matters of one Cyrus Dunn, and Dunn, Harris & Co., be- 
fore the Court of Bankruptcy for the District of New Hamp. 
shire. 


That the fraudulent character of the whole transaction has 
been established in that Court, in proceedings brought for that 
purpose, the compromise having been set aside, and the bank, 
ina suit brought by the assignee of said Dunn, having been 
directed to pay to the assignee the proceeds of the bankrupt’s 
property received by it, by means of such unlawful scheme. 


The fraud alleged is: 


‘‘That prior to the first day of December, 1875, before the 
‘‘acceptance of the composition by the creditors of said Dunn, 
‘‘ Harris & Co and said Dunn, the said Varney, agent as afore- 
‘said, acting in behalf of said bank, entered into an illegal and 
‘fraudulent agreement with said Dunn, that in consideration 
‘*that the said bank through the said Varney should furnish 
‘*the said Dunn with money sufficient to carry out said com- 
‘* promise, the said Dunn would pay the said Varney for his ser- 
‘‘vices the sum of six thousand dollars (86,000), which was 
‘‘about the sum due the said bank from said Dunn and said 
‘*Dunn, Harris & Co., in addition to the sums to be furnished as 
“aforesaid.” . 


That under said arrangement the sum of about $20,000 was 
furnished by said defendant bank. That with the money so 
furnished, the said Varney, acting in behalf of the defendant 
bank, purchased claims against the said Dunn, paying therefor 
more than the sum provided by the resolution of composition, 
and with the claims so purchased, the resolution of compromise 
was passed, thus defrauding the creditors of said Dunn. 

April 16, 1880, the compromise was set aside as fraudulent by 
the Cuurt, and subsequently, at the March Term, 1885, the Dis- 
trict Court for the District of New Hampshire, on a bill brought 
by the assignee in bankruptcy of Cyrus Dunn, directed the de- 
fendant bank to return to the assignee the money received by it 
from the bankrupt estate of said Dunn. 

That on the 4th of January, 1876, the defendant bank, to 
cover its fraudulent transactions in the matter of the com- 
promise of the estates of the bankrupts before referred to, took 
the promissory note of Cyrus Dunn, one of the bankrupts, and 
of David V. Varney and John B. Varick, two of the directors of 
the bank, for the sum of $16,653.60, which was the sum fur- 
nished by it to procure the compromise of the bankrupt estates 
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of Dunn, Harris & Co. and of Cyrus Dunn, in excess of the 
amount received by it from the assignee in bankruptcy. 

That this note was used and treated as a part of the assets of 
the bank, and included in its sworn returns as a valid outstand- 
ing obligation. 

That upon the wrapper of said note there were several entries 
of payments upon said note, as: ‘* Interest settled to Jan. Ist, 
-1877,” ‘* Feb. 20, 1879, Rec’d $2040, from Bur., C. R. & No. 
R. R.” 

That no payments were in fact ever made upon said note, 
and that the endorsements thereon were fraudulent and made 
for the purpose ,of deceiving the stockholders and bank ex- 
aminer. 

That no attempt has ever been made to collect said note, and 
the Statute of Limitations was permitted to run thereon before 
the bringing of this bill. | 

That the president of the bank, Moody Currier, one of the de- 
fendants, in his sworn testimony before the Register, in the 
matter of the assignee in bankruptcy against the defendant 
bank before referred to, said: ‘I shall not insist on Mr. Varney 
paying it” [the note before referred to}; ‘‘I don’t think the 
bank will call upon him to pay it.” 


The bill further charges that said bank, in defense of said 
illegal and fraudulent acts, has expended large sums of money, 
and become liable for large sums of money, the amount of 
which is unknown to the plaintiff, and that thereby the stock- 
holders have been and will be defrauded. 

The plaintiff prays relief as follows: 

‘*That the respondents, directors as aforesaid, may be decreed 
‘* to pay the said bank whatever sum said bank may have lost 
‘* by reason of their said illegal conduct, that a receiver may be 
‘** appointed to collect said note, and for such other relief as may 
** be just.” 


The defendants demur to the bill: 


Yirst. As to the first two causes of demurrer, that the corpora- 
tion or its directors have never passed upon said question, and 
because it does not =ppear that the said bank was unable or un- 
willing to institute said suit, or that demand or request has ever 
been made upon said corporation to institute said suit. 


REASONS WHY RULE 94 DOES NOT APPLY TO THIS CASE. 


The plaintiff insists that no request or demand upon the cor- 
poration in this case to bring an action was necessary to enable 
the plaintiff, a stockholder, to bring the action. 


Ist. Because the bill shows that the acts of the corporation, 
and of the individual directors, were ultra vires, illegal and 
fraudulent, and that the corporation still persists in and upholds 
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its action, by defending the suit brought by the assignee of the 
estate of Cyrus Dunn to recover the property received by it 
through the fraudulent and illegal action of the corporation as 
such, thus bringing the plaintiff’s status within the rule an- 
nounced in 

Heath v. Erie R. R., 8 Blatch. (U. S. C. C.), 347. 

Dodge v. Woolsey, 18 How., 331. 

Memphis v. Dean, 8 Wall., 73. 

Hawes v. Oakland, 104 U. S., 450. 

Huntington v. Palmer, 104 U. S., 482. 


The rule announced in 


Hawes v. Oakland, 104 U. 8S., 450. 
Dannmeyer v. Coleman, 11 Fed. Rep., 97. 


only applies where the ground of complaint is of acts on the 
part of the corporation or its officers relating to matters of in- 
ternal concern, which are zntra vires, and which the corporation 
and its ofticers, or at least its stockholders, can ratify and valli- 
date, and has no application whatever where the acts forming 
the basis of the action are ultra vires, illegal and frandulent, 
and not susceptible of being ratified by the corporation, its offi- 
cers or stockholders. 


Blatchford, J., in 
Heath v. Erie R. R. Co., 8 Blatch., 347. 


sets forth the rule in the latter class of cases. He says: ‘‘ Now, 
‘so far as the bill sets forth the acts ultra vires in issuing stock 
‘* and breaches of trust, which are a fraud on the stockholders, 
‘* such acts and breaches of trust are beyond the power of the 
‘* corporation or its directors to affirm, sanction or make good,” 
and he adds, ‘in such case the authorities agree that the reason 
‘‘ of the rule for an application to the corporation or its board 
‘* of directors to bring the suit does not exist”; and such also is 
the rule in the English courts. : 


Clinch v. Financial Cor., L. R., 5 Eq., 450; see 
p. 479. ; 

Atwell v. Merryweather, L. R., 5 Eq., 450, note. 

Mennier v. Hooper’s Tel. Works, L. R., 9 Ch., 350. 


And in Mennier v. Hooper’s Tel. Works, James, L. J., says: 


‘* Tt is said that this is not the right form of suit, because ac- 
‘* cording to the principles laid down in Foss v. Harbottle, and 
‘* other similar cases, the Court ought to be very slow indeed in 
‘* allowing a shareholder to file a bill where the company is the 
‘* proper plaintiff. This particular case seems to me precisely 
‘** one of the exceptions referred to by V.-C. Wood, in Atwood 
‘* v. Merryweather, a case in which the majority were the de- 
‘* fendants, the wrong-doers who were alleged to have put the 
‘** minority’s property into their pockets. In this case, it is right 
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‘¢ and proper for a bill to be filed by one shareholder on behalf 
‘* of himself and all the other stockholders.” 


That the Supreme Court. in Hawes v. Oakland and Funting- 
ton v. Palmer, did not intend to overrule the doctrine of this 
ease where the acts complained of are ultra vires, or illegal or 
fraudulent, is evident — 


1st. Because the Court does not refer to the case which at 
time had become a leading case-under this head; and, 


29nd. Because the rule announced by the Court would impose 
upon an injured stockholder supererogatory and useless action, 
because the question in dispute could not be settled in any of 
the modes pointed out in the rule. 


Again the Court followed and cited with approbation the cases 
of 
Foss v. Harbottle, 2 Hare, 461; 
Mozeley v. Alston, 1 Ph., 730, and 
McDougall v. Gardnier, L. R., 1 Ch. Div., 13; 


and in all of these cases it was conceded that cases might arise 
‘* where,” to use the language of the Court in Foss v. Harbottle, 
‘* the claims of justice would be found superior to the technical 
‘* rules respecting the modes in which corporations are required 
** to sue.” 


In McDougall v. Gardnier, from which Miller, J., cites with 
marked approval the rule announced by the Court, James, ZL. J/., 
gives the true interpretation to the rules adopted in the earlier 
English cases referred to. He said: *‘l am of the opinion that 
‘* the demurrer ought to be allowed. I think it is of the utmost 
‘* importance to all these companies that the rule which is well 
‘* known in this Court as the rule in 


‘* Mozeley v. Alston, 1 Ph., 790, and 
** Koss v. Harbottle, 2 Hare, 461, and 
‘* Lord v. Copper Miners’ Co., 2 Ph., 740, 


‘* should always be adhered to; that is to say, that nothing con- 
‘* nected with internal disputes between the shareholders is to be 
‘* made the subject of a bill by some one shareholder on behalf 
‘* of himself and others, uniess there be, something illegal, op- 
‘* pressive or fraudulent, unless there be something ultra vires 
‘* on the part of the company or on the part of the majority of 
‘* the company, so that they are not fit persons to determine it; 
‘‘ and that every litigation must be in the name of the com- 
** pany, if the company really desire it.” 


But this opinion of James, L. J., as well as Mellish, L. J., 
and Bagallay, L. J., all show that the above rule is only in- 
tended to apply to that class of cases where the corporation or 
its shareholders have the right to sanclion or to ratify the acts 
complained of, and has no application to those acts which are 
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ultra vires, or illegal, especially where the bill shows that the 
corporation ts by reason of its conduct unfit to have the conduct 
of the suit, because in antagonism with the subject matter of the 
action. | 

The same Judge, in the later case of Mennier v. Hooper's 
Tel. Works, stated the exceptions to the rule, as hereinbefore 
stated. . 

Rule 94, which is founded upon Hawes v. Oakland and Hunt- 
injton v. Palmer, clearly shows the construction which the 
Court intended to have put upon the doctrine of that case, to 
wit, that it is to be confined to bills brought by a stockholder 
founded on a right which may properly be asserted by the cor- 
poration, and has no application whatever where the ground of 
action isan wltra vires, illegal and fraudulent act of the cor- 
poration and its officers. 

In the latter class of cases the corporation has no right to, and 
neither it or its directors can ratify or validate the act, and any 
effort on the part of the stockholders to secure satisfactory ac- 
tion by it or them, would be supererogatory and useless—and 
courts of equity never impose such duties upon a party who 
comes within its jurisdiction with apparent equitable right. 

That neither the corporation, its officers or stockholders, can 
ratify an ultra vires, illegal or fraudulent act. See 

Thomas v. Railroad Co., 101 U. S., 71. 


In that case a lease was made by the defendant of its railway 
for twenty-five years, without legislative authority. At the end 
of five years the corporation resumed possession of the road, 
and although the rents for that period had been paid by the 
lessee, and accepted by the corporation, it was held that no ac- 
tion could be maintained against it on the lease, because the cor- 
poration by its acts could not give validity to the lease. 

Therefore, as from the bill itself it appears that any effort to 
secure a settlement of the subject matter of the action within 
the corporation itself would have been futile and useless, the 
rule, so far as it relates to that portion of it, requiring the plain- 
tiff to set forth the means adopted bv him to secure such action, 
has no application. 

If the bill shows that such action would have been fruitless, 
and contains sufficient to operate as an excuse for not taking 
measures to induce the corporation to act, it meets fully all the 
requirements of the rule. 

Tazewell County v. Farmers’ Loan & Trust Co., 
12 Fed. Rep., 752. 


In this view of the case, the question remains whether the 
bill discloses such a state of facts as excuses the plaintiff from 
requesting the corporation to institute a suit for the subject 
matter. 


We insist that it does— 
First. Because the corporation is still under the control of the 
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same executive officers who were parties to the acts complained 
of. 
Brewer v. Boston Theatre Co., 104 Mass., 378. 

*Second. Because the -corporation is still actively engaged. in 
litigating the questions involved in the action brought by the as- 
signee in bankruptcy of Cyrus Dunn against it for the identi- 
cal fraud complained of in this bill, and the bringing of an 
action by it for the matters embraced in the plaintiff’s bill would 
operate as a stultification of itself, and as a concession that its 
action in that case was illegal, fraudulent and criminal. 

This operates as an ample excuse for not having made such a 
request upon the corporation, and raises a presumption within 
the rule established by the cases, that such a request would have 
been an idle ceremony. 

Tazewell County v. Farmers’ Loan & Trust Co., 
12 Fed. Rep., 752. 

Brown v. Buffalo R. Rk. Co., 27 Hun (N. Y.), 
042. 

Young v. Drake, 8 Hun (N. Y.), 61. 


So also, we insist that within the rule stated in McDougall v. 
Gardnier, ante, it already appears from the bill that the defend- 
ant corporation and its officers are unfit to have control of the 
litigation. 

Harlan, J., in Tazewell County v. Farmers’ Loan & Trust Co., 
lY Fed. Rep., 7:2, decided in July, 18-2, six months after the 
adoption of rule 94, and the point made by the defendant that 
the action may bave been brought before the rule was adopted, 
_ not affect the effect of the decision as an interpretation of 
the rule. 

The rule is no more than a reiteration of the doctrine of 
Hawes v. Oakland, ante, and as an interpretation of one,-is an 
interpretation of the other, and that by one of the Judges who 
participated in the making of both the decision and the rule. 
Again, the Court makes the exception unequivocally and uncon- 
ditionally, and as a general rather than as a special doctrine. 


EFFECT OF STATUTE UPON THE RULE. 


‘The rights of a stockholder in a national bank are fixed by 
statute, and rule 94 can have no application as to them. 


Revised Statutes, U. S., 5139-5230). 


Under the statute a transferee of stock in a national bank is 
invested with all the rights and subjected to all the liabilities of 
the transferer of such stock, and this includes all rights of ac- 
tion which might exist in any of the transferers of such stock. 

Sec. 5239 renders the directors liable for all damages which the 
association, its shareholders or any other person, shall have sus- 
tained in consequence of the willful misappropriation of the 
funds of the corporation. 
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An action by a stockholder against a corporation for a loss re- 
sulting from an ultra vires, illegal or fraudulent act, or to re- 
strain it from a contemplated transaction of that character, may 
be maintained, and must be sanctioned by the Court, although 
all the other stockholders of the corporation are willing to as- 
sent to and affirm tho proposed course of action; and the reason 
for this is that the remedy is not for the benefit of one stock- 
holder, but for the benefit of all, and the other stockholders can- 
not be denied their rights simply because the one bringing the 
bill is not equitably entitled. 

Dupont v. Northern Pacific Railroad Co., 18 Fed. 
Rep., 467. 


THE APPELLANT HAS NOT BEEN GUILTY OF LACHES, WHICH 
EsTops THE REMEDY. 


2d. As to the ground of demurrer. The plaintiff has not been 
guilty of laches which disentitle him to equitable relief. 

The word laches in its ordinary significance means negligence, 
but as a legal term zt signifies unreasonable delay in the asser- 
tion of a right, and is only interposed as a bar to the assertion 
of a right where the delay operates to the serious disadvantage 
of the party against whom it is asserted. 

They are treated as in the nature of an estoppel, and in order 
to be operative, the circumstances must be such as to make the 
delay amount to such an acquiescence on the part of the plain- 
tiff as would make it inequitable for the Court to permit the 
right to be asserted against the defendant. 

Platt v. Platt, 58 N. ¥., 646. 
Pacific R. R. Co., of Mo. v. Mo. Pacifie R. R. 


Co., 2 McCr., 227. 


The rule may be said to be, that lapse of time, in equity, is 
never permitted to defeat a right, only upon the ground of es- 
toppel, or of raising a presumption that the right has been aban- 
doned. 

Nelson v. Carrington, 4 Munf. (Va.), 332. 
Mason v. Crosby, 1 W. & M., 341. 
Gatchell v. Jewett, 4 Me., 350. 


And a reasonable cause for the delay always excuses it. 
King v. Monford, 1 N. J. Eq., 274. 
Glenn v. Hebt, 12 G. & J. (Md.), 271. 
Aylet v. King, 11 Leigh (Va.), 486. 


Parties are required to use reasonable diligence in the enforce- 
ment of their rights, but in determining the question of diligence 
all the circumstances will be regarded. 

Ellison v. Maffit, 1 John. (N. Y.), 46, 


and even though the claim has been outstanding a long time, if 


~ 
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the excuse for the delay is reasonable, the right of the party 


will not be defeated, either upon the ground of laches or acqui- 
escence. 

Mason v. Crosby, 1 Davies, 303. 

Gatchell v. Jewett, 3 Me., 350. 

Kimball v. Jones, 17 Vt., 430. 

Bancroft v. Andrews, 6 Cush., 493. 

Lunn v. Johnson, 3 lred. (N. C.) Eq., 79. 


In this case the bill discloses a very good excuse for delay. 

The note of Dunn, Varney and Varick covered the main 
ground of complaint, and until the Statute of Limitations run 
upon it, the plaintiff has a right to presume it would be paid. 
In this case the defendants concealed and covered up their fraud 
by the note referred to, and they cannot now claim that they 
were lulled into security by the laches of the plaintiff. 

Again, so long as the question whether the acts complained of 
were illegal and fraudulent remained in abeyance, so long as it 
was being litigated by the proper parties before a court of com- 
petent jurisdiction, and until the question was settled by the 
Court, 1t would seem that it was the part of wisdom and good 
judgment on the part of this plaintiff to refrain from bringing 


this suit. 


REASONS WHY THE APPELLANT MAY RECOVER, ALTHOUGH NOT 
A STOCKHOLDER WHEN THE ACTS COMPLAINED OF OC- 


CURRED. 


3d. As to the fourth ground of demurrer. 


It is not essential that the bill should show, or that the fact 
should be, that the plaintiff was a stockholder at the time of the 
acts complained of. 

As we have already stated, Rule 94 has no application except 
where the bill relates to matters of internal concern which can 
be settled by the corporation, its officers, or stockholders, and 
this is true in respect to this objection. 

It would be preposterous to suppose that the Supreme Court 
by this rule intended to deny relief to a stockholder who had a 
ea interest, and who shows that he is damaged by an il- 

egal act of the corporation or its officers, which even if it was 

commenced before he came into possession of his stock, is, as the 
bill shows, continued up to and after the bringing of this bill, 
simply because he was not a stockholder when the act was done. 
The rule only relates to those grounds of complaint which are 
apparently within the scope of the powers of the corporation, and 
which can be ratified and validated by the acquiescence of the 
stockholders, and has no application where the act is one which 
acquiescence cannot validate, or where under the statute all 
rights of action pass with the stock. 

The reason for the rule is, that a person who becomes a stock- 
holder in a corporation, in the legitimate management of whose 
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affairs there is ground of complaint, by becoming a stockholder 
after certain acts within the power of the corporation to do, but 
as to the wisdom of which there may be just grounds of differ- 
ence, acquiesces in and assents to such management so that he is 
equitably estopped from bringing an action predicated thereon, 
and because the right of action existing in a holder of the stock 
at the time of the commission of the act, does not, at the com- 
mon law, pass by a transfer of the stock. 

But being an arbitrary rule, and one which, if extended be- 
yond its legitimate scope, might result in defeating a clear equit- 
able right, it will be strictly construed, and so as to uphold a 
right not clearly coming within its limits. | 

The cases to which the rule applies are those in which the 
damages alleged are purely speculative, and where the act com- 
plained of is one of unwisdom, and it has no application where 
the damages are real and susceptible of ready estimation, and 
result from an illegal and fraudulent act, and where by statute 
the right of action passes with the stock by transfer. 

While a stockholder in a corporation has no legal title to the 
corporate property, yet he has an interest therein to the extent 
of his stock. He has a right to have the business of the corpora- 
tion conducted in a legal manner, to have the funds applied only 
to the legitimate conduct of the enterprise contemplated by the 
charter, and if the funds of the corporation have been illegally 
applied, or have been used in an enterprise foreign to that for 
which the corporation was established, he has a right to have 
them restored by the guilty parties. 


Again, ‘‘ Every person becoming a shareholder, by such trans- 
‘* fer, shall in proportion to his shares, succeed to all the rights 
‘* and liabilities of the prior holders of such shares.” 


Revised Statutes, U. S., 5139. 


And this embraces all rights of action. 

At the common law, choses in action not being assignable, a 
right of action existing before its. transfer would not pass with 
the stock, but under this statute it would pass, and the Supreme 
Court has no power, and never intended to deny a remedy to an 
assignee where it is’made transferable by statute. 

It will not be contended but that, at the time of the acts com- 
plained of, the stock of the plaintiff was possessed by some one, 
either himself or some other person, and that that person, who- 
ever he might be, had the right, so far as this objection is con- 
cerned, to sue. This being so. the right passed under the statute 
to his assignee. The right to sue attaches to the owner of the 
shares, and under the statute follows their transfer. 

No one would seriously contend, that in case of a deficiency in 
a bank, because A’s ownership of the shares was acquired after 
the deficiency occurred, he would thereby escape from assess- 
ment; and if liable to pay because of the deficiency, it would 
hardly be equity to say that because he was not a stockholder at 
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the time the deficiency occurred he could have no remedy 
against those parties whose illegal and tortious acts caused the 
deficiency. 

Can it make a particle of difference whether it be the capital 
or the surplus of the bank that is misapplied, and diverted from 
its proper use? 

The principle upon which that part of Rule 94 which relates to 
the necessity of an averment that the plaintiff was a stock- 
holder when the cause of action arose, is predicated, is, that at 
the common law choses in action are not assignable, so as to 
confer upon an assignee a right to sue thereon in his own name; 
therefore, where a cause of action, legal or equitable, arises 
before the transfer of stock, the right of action does not pass to 
the assignee. 

In the case of stockholders in a National Bank the statute 
saves this right, by the provision that the transferee “ shall suc- 
ceed to all the rights and liabilities of the prior holders of such 
shares,” and this clearly embraces a// rights of action. In other 
words, the statute saves to the transferee not only such rights 
as his immediate transferor may have had under the stock, but 
the right which any of the previous holders thereof may have 
possessed, as the plural ‘‘ holders” is employed. 

The distinction between the effect of a transfer of stock at 
common law, and under this statute is, that in the former case, 
only such rights pass as at common law can pass to the assignee, 
while under this statute all rights pass whether they would pass 
under the common law or not, with the additional advantage that 
all the rights which attached to the stock in the hands of any 
previous holders pass. 

In other words, all the rights of any holders of the stock 
under this statute attach to and run with it, and pass by trans- 
fer to the transferee. It appearing in the bill that the plaintiff 
is a stockholder in a National Bank established under the laws 
of the United States, and that the defendant corporation is a Na- 
tional Bank, and the bank, shares of whose stock the plaintiff 
holds, it was unnecessary to allege that the plaintiff was a stock- 
holder at the time of the commission of the acts, or that there 
was no collusive practice for the purpose of conferring jurisdic- 
tion on the Court; because the statute being a public statute, 
the Court will take judicial notice of its provisions, not only as 
to the rights of stockholders, and the jurisdiction it confers upon 
ne Court, but also of the time it takes effect, and its construc- 
ion. 

Gardner v. The Collector, 6 Wall., 499. 


And where the language of the law is explicit and involved in 
no obscurity, there is no room for construction. 
Doe v. Considine, 6 Wall., 458. 


Again, the bill on its face discloses that the defendants are 
still engaged in the furtherance of the acts complained of, and 


are still expending money to that end, against which the bill 
seeks relief, so that in any view, without reference to the 
statute, the demurrer could not stand. 

But we insist that the statute overrides the rule and that the 
Supreme Court never intended to deprive the holder of stock in 
a National Bank of a right or remedy given him by the statute, 
and yet this would be the effect of the rule if it were to be en- 
forced against an assignee of such stock, who took his stock by 
transfer after the act complained of had been entered upon, be- 
cause the only remedy which a stockholder has against directors 
as such for their illegal or fraudulent acts in the management of 
the affairs of the corporation, is in equity. 

A right without a remedy would be anomalous, and where 
the statute confers a right, and it has vested, no subsequent 
statute can defeat it. The remedy may be changed but it can- 
not be denied, and as the statute conferred the right, and as the 
only remedy is in equity, this rule could not deny the remedy 
without providing another, which the Court has no power to do. 

Fontain v. Ravenel, 17 How., 384, pp. 558, 570. 


Common sense and every rule of construction ever applied to 
statutes or rules, alike repel any inference that the Court ever 
intended this rule to apply, where, as in this case, the statute 
vests the transferee of stock with all the rights of any prior 
transferors. 

In New York, and some other States in which choses in action 
are made transferable by statute, it is held that the circumstance 
that the person bringing the bill was not a stockholder at the 
time of the commission of the acts complained of, is no objec- 
tion, because he takes the stock with all the rights of the pre- 
vious hoiders. 

Young v. Drake, 8 Hun (N. Y.), 61. 
Ramsay v. Erie R. R. Co., 8 Abb. Pr., N. S., 174. 


‘* It is enough,” says Gilbert, J., in Young v. Drake (ante), 
‘*that the plaintiff was a stockhulder when the action was 


brought.” 
If this is the rule under a statute merely relating to choses in 


action, why is it not the rule under a statute expressly provid- 
ing that a transferee ‘‘ shall succeed to all the rights of any prior 
holders” ? ' | 


PERSONAL REPRESENTATIVES OF ELLIOTT AND S.:D. GREEN NOT 
NECESSARY PARTIES. 
4th. As to the fifth ground of demurrer. 


The personal representative of J. S. Elliott and S. D. Green 
are not necessary parties to the bill. 


Sec. 5239, Revised Statutes of the United States provides: “ If 
‘* the directors of any national banking association shall know- 
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‘‘ ingly violate, or knowingly permit any of the officers, agents or 
‘* servants of the association to violate any of the provisions of this 
‘Title, * * * and incase of such violation, every director 
‘‘ who participated in or assented to the same shall be held liable 
‘*in his personal and individual capacity for all damages which 
‘*the association shall have sustained in consequence of such 
‘* violation.” 


The bill charges a violation of the statute, and we submit that 
the bill discloses that it was done knowingly. !f the defendants 
were to say that they did not know that by paying certain of 
the creditors larger sums than those who were compelled to 
accept the compromise received, that this latter class of cred- 
itors were defrauded, we hardly think the statement would be 
believed. 

The liability is endividual and personal. 

The cause of action arises out of a tort, and the liability of 
tort feasors is not joint, but either one or all may be pursued at 
the election of the plaintiff. 

All tort are joint and several, and the plaintiff may recover 
against one defendant, though the other be acquitted. 

Reutgen v. Kanowrs, 1 ‘4+. C. C., 18. 
_ Milne v. Huber, 3 McL., 212. 


Under the statute creating it, the liability being personal and 
individual, the liability ceased with the death of the director. 
At common law, 


‘* The personal representatives of the deceased cannot be sued 
‘* for torts committed by him.” 


Dicey on Parties to Actions, p. 505. 


Non-joinder can only be taken advantage of by plea in abate- 
ment. 
Reed v. Hussey, 1 Bl. & H., 525; 
Berry v. Foyles, 1 Pet., 311; 


unless the defect of parties 7 upon the face of the bill: 

There is no allegation in the bill that the deceased directors 
actively participated in the fraud, or that they were guilty of 
official negligence which contributed thereto. 

There is a distinction between a fraud which may be said to 
be contractual, that is, which grows out of a contract, and one 
which grows out a breach of an official duty, or a legal obliga- 
tion. Inthe former case it may, with some propriety. be claimed 
that all contracting parties should be joined, although we do not 
admit even this; but where the fraud results from the breach of 
official duty, or an obligation imposed by law, or a breach of 
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trust, the action is purely tortious and all the living guilty 
parties may be joined or not at the election of the plaintiff. 

But in no case can the representatives of a tort feasor be made 
parties to a bill or action for a fraud, because the right of action, 
unless preserved by the statutes, dies with the person. In this 
view, which I believe is undoubted, the plaintiff has joined all 
the parties as defendants who are interested, and the bill is not 
open to demurrer on that ground. 


Craft v. Russell, 67 Ala., 9. z 


Each director is liable for his own fraud and not for that of 
his associates on the board, therefore, none but those who par- 
ticipated in the fraud should be sued, 


Cargill v. Bower, L. R., 10 Ch. Div., 502; 


and the participation of each in the fraud charged must be 
proved, and will not be presumed. 


STATUTE OF LIMITATIONS DOES NOT APPLY, REASONS WHY. 


5th. The Statute of Limitations of the State of New Hampshire 
has no application, the plaintiff’s right of action is given by Sec- 
tion 5239 of the Revised Statutes of the U. S., and cannot be 
barred by the State statute. The liability being created by 
statute is a specialty obligation and is only barred by such a © 
period as bars that class of claims, which in New Hampshire is 
twenty years. 


Gen. Laws of N. H., Chap. 221, Par. 4. 


See, also, sustaining this view, in a case arising under the N. 
H. statute, opinion of Story, J., in 


Bullard v. Bell, 1 Mas§., 243. 


Again, if the Statute of New Hampshire might be set up in 
bar of the plaintiff’s remedy, vet the remedy, being predicated 
on the fraudulent acts of the defendant, and the bill showing 
that the fraud was concealed by the defendants by taking the 
note of Dunn, Varney and Varick, and the subsequent endorse- 
ments made upon it; the statute does not begin to run until the 
fraud was discovered. 

Way v. Cutting, 20 N. H., 187. 

Douglas v. Elkins, 28 N. H., 26. 

Batley v. Glover, 21 Wall., 344. 

Kirby v. Lake Shore, &c., R. R. Co., 7 Sup. Ct. 
(U. S.) Rep., 430. 


The plaintiff’s right of action did not arise until the fraud was 
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finally consummated by permitting the statute to run upon the 
note of Dunn et al. This note was given upon the fourth day 
of Jan., 1876, therefore the statute did not run upon if till the 
fourth of Jan., 1882, and had the endorsements upon it been 
genuine the statute would not have run against it at the time 
of the bringing of this bill, and the statute wvuld not begin to 
run: as to the plaintiff, according to the view most favorable to 
the defendants, until Jan. 5, 1882. Up to that time, at least, it 
was a continuing fraud to which the statute did not apply, but 
the Statute of Limitations has no application to cases of this 
character unless the statute is applied to them in express terms. 
The statute is adopted by courts of equity by way of analogy, 

but only in cases where its jurisdiction is concurrent with that 
of a court of law. 

Goddell v. Kemmell, 99 U. S., 201. 

Elmendorf v. Taylor, 10 Wh., 153. 

Hunt et als. v. Wickliff, 2 Pet., 201. 

The U. S. v. Daniel, 12 Pet., 32. 


And the statute might be pleaded at law. 
Coulson v. Wilson, 9 Pet-, 62. 


And where the remedy is purely equitable, and the jurisdiction 
of that Court is original and exclusive, the statute has no ap- 
plication. 


McDonald v. McDonald, 8 Yerg., 145. 
Warner v. Daniels, 1 W. & M., 91. 
Singleton v. Moore, Rice (Sc.) Ct., 110. 
Marsh v. Oliver, 14 N. J. Eq., 259. 
Atty.-Genl. v. Piermont, 5 Paige Ch., 620. 
Union Bank v. Safford, 12 How., 326. 


An apt illustration is to be found in the case of legacies and ex- 
press trusts generally. They are not within the operation of the 
statute, because they are purely of equitable jurisdiction. 
Platt v. Oliver, 2 MclL., 267. 
do do. 3 How., 333. 
Prevost v. Gratz, 6 Wh., 481. 


Bridgman v. Gill, 24 Beav., 302. 


The remedy in this case is purely equitable; a stockholder has 
no remedy at law against a director of a corporation either for 
fraud or breach of trust, but must proceed in equity in sucha 
manner as to protect all the stockholders and creditors. 


Allen v. Curtis, 26 Conn., 455. 

Craig v. Gregg, 83 Penn. St., 19. 

Greaves v. Gage, 69 N. Y., 164. 

Allen v. N. J. Southern R. R. Co., 47 How. Pr. 
(N. Y.), 14. 
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Again, where the bill seeks a remedy for fraud, equity does 
not apply the statute, but will grant relief, even though the 
action is barred at law. | 

Lord Cottenham in Hovenden v. Annesley, gave expression to 
the rule in equity when a bill is brought for fraud. He said: 
‘* A court of equity will wrest property fraudulently acquired, 
‘‘not only from the perpetrator of the fraud, but from his 
children and his children’s children.” And in a later English 
case, Hueguenin v. Beasley, 14 Ves., 273, ** from any persons 
‘*to whom he may have parcelled out the fruits of his fraud.” 

While in some cases advantage of the Statute of Limitations 
may be taken by demurrer, yet we insist that this can only be 
done when the bill shows that the statute has run upon the 
entire claim of the plaintiff. 

In this case the bill prays for relief, not only against the 
original fraud, but also for money expended in the continu- 
ance and prosecution of the fraud within six years, in defend- 
ing the bill brought by the assignee in bankruptcy to recover 
the property and money received by it and them in pursuance 
of the fraud. (See allegation 22, p. 4 of the bill.) 

This, of itself, is a complete answer to the demurrer so far 
as the Statute of Limitations is concerned, because it is well 
settled, and must in the very nature of things be the rule that, 
if the bill is good as to any part of its allegations which are 
met by demurrer, the demurrer cannot be sustained. 
Livingston v. Story, 9 Pet. U. S., 683. 

Atwell v. Ferret, 2 Black. U. S. C. C., 39. 


As to DUPLICITY. 


6th. The prayer of the bill is not, under the circumstances 
detailed in the bill, open to the objection of duplicity. 

The bill is brought to recover whatever loss the corporation 
has sustained by the illegal, fraudulent and ultra vires acts of 
its directors, and until the question, whether the note of Dunn 
et al. is a legal obligation which can be enforced, is determined,. 
it would be impossible to determine for what amount the judg- 
ment should be. x 

Again, the corporation being in pari delicto with the direc- 
tors in reference to the fraud, might be estopped to collect it. 

Bushnell v. Chautauqua County Bank, 10 Hun, 
o7t8. 


But in the hands of a Receiver, an officer of the Court, the 
note having been given to conceal and cover up the fraud, 
and the signers of the note being parties to the fraud, they, 
the signers of the note, might be estopped, were they to set 
up the defense that the note was without consideration. So 
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that, until the value of the note is determined, it would seem 


that the amount for which judgment should be rendered against 
the defendants cannot be ascertained. 


AS TO JURISDICTION. 


7th. The Circuit Court had jurisdiction of this action. The 
5209 and 5239, and the Act of J uly 
under those sections. 
H. G. WOOD, 
Attorney for Appellant. 
H. G. Woon, 


Of Counsel. 


action arises under sections 
2, 1882, has no relation to actions arising 
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SUPREME COURT OF THE UNITED STATES, 
OCTOBER TERM, 1889. 
No. 219. 


DAVID C. WHITTEMORE, Appellant, 
Vv. 
THE AMOSKEAG NATIONAL BANK erat. 


BRIEF FOR APPELLEES. 


Fe wee eT 


oe ne 


Supreme Court of the nites States, 


OCTOBER TERM, 1889. 


No. 219. 
Davip C. WuiTTEMOoRE, Appellant, 


v. 
THE AMOSKEAG NATIONAL BANK ET AL. 


BRIEF FOR APPELLEES. 


WANT OF JURISDICTION. 


It appears by the bill of complaint that all the parties 
were citizens of the state of New Hampshire, and there is 
no other ground for jurisdiction. Reference is made upon 
this point to the motion to dismiss, and the brief in support 
thereof filed on behalf of the appellees. 


RULE 94. 


The bill alleges (sec. 5) that the appellant “is the owner 
of five shares ” of the appellee the Amoskeag National Bank, 
but it does not allege that he was a shareholder at the time 
of the transactions of which he complains, and it does not set 
forth any efforts on his part to secure any action by the 
shareholders as required by Rule 94. 

The right to maintain a bill in equity against a corporation 
or its directors is limited to those who were sharebolders 


ER - eR et a — 


: 
- 
f 
8 
: 
; 
; 
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at the time of the transactions complained of by Rule 94 
which is a statement of the law as laid down in — 


Hawes v. Oakland, 104 U.S. 450, 461, 

Dimpfell v. Ohio & Miss. R.R. Co., 110 U.S. 209, 
210, 

Venner v. Atchison, T. & S. F. R.R. Co., 28 Fed. 
Rep. 581, 589, 

Quincy v. Steel, 120 U.S. 241, 246, 

Lee v. Union Pacific R.R. Co., 19 Fed. Rep. 283, 
285, 

Foote v. Cunard Mining Co., 17 Fed. Rep. 46, 

Dannmeyer v. Coleman, 11 Fed. Rep. 97, 100, 

Sparhawk v. Union Pac. R.R., 54 Penn. St. 426. 


That Rule 94 applies to shareholders in national banks 
notwithstanding the provision of Revised Statutes, section 
5139, that transferees of shares in national banks shall 
“succeed to all the rights and liabilities of the prior holder 
of such shares,” is apparent, because this provision of the 
statute is merely declaratory of the result of a transfer of 
shares in all corporations at common law, which “ means the 
substitution of a new shareholder in place of an outgoing 
shareholder in the company, and an assumption by the 
former of all the rights and obligations which attach to the 
transferring shareholder by reason of his ownership of the 
shares.” 


Morowitz on Corporations, 2d ed., see. ‘159. 


If the allegation that the directors of the bank at the time 
of the transactions complained of constitute a majority of the 
present directors excuses the appellant from efforts to secure 
action on their part, it does not excuse him from efforts to 
secure action by the shareholders. Where the case admits 
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of delay, application must be made to the shareholders 
if the directors will not act; for although the directors 
represent the corporation for the time being, they are not 
the corporation. 


Hawes v. Oakland, 104 U.S. 450. 

Huntington v. Palmer, 104 U.S. 482. 
Greenwood v. Freight Co., 105 U.S. 13. 
Detroit v. Dean, 106 U.S. 537. 

Dimpfell v. Ohio & Miss. R.R. Co., 110 U.S. 209. 
Taylor v. Holmes, 127 U.S. 489, 492. 

Foss v. Harbottle, 2 Hare, 461. 

McDougall v. Gardiner, L.R. 1 Ch. D.W. 138. 
Forbes v. Whitlock, 3 Edw. Ch. 446. 

Talbott v. Scripps, 31 Mich. 268. 

Cogswell v. Bull, 39 Cal. 320. 


“It is not to be presumed that the body of the corporators 
will tolerate a wrong in their elective officers by which they 
are themselves defrauded.” 


Brewer v. Boston Theatre Co., 104 Mass. 393. 


Unwillingness of the stockholders to sanction a suit cannot 
be inferred from mere delay. 


Hersey v. Veazie, 24 Me. 12. 


The cases which hold that an act ultra vires may be the 
foundation of a bill in equity by a shareholder against the 
directors or the corporation have no application here, be- 
cause they are confined to giving preventive remedy against 
a threatened act ultra vires, excepting where the majority 
of the shareholders are interested to resist the complaining 
shareholder. In this case there is no allegation that the 
majority of the shareholders are interested one way or 
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the other. Without this the Court will not inquire into the 
validity of a transaction which complainant seeks to have set 
aside. 


Dimpfell v. Ohio & Miss. R.R. Co., 110 U.S. 209. 


See also, 


Le Warne v. Mexican Int. Imp. Co., 38 Fed. Rep. 629. 
Foote v. Cunard Mining Co., 17 Fed. Rep. 46. 
Dannmeyer v. Coleman, 11 Fed. Rep. 97. 

Mozely v. Alsoon, 1 Phill. 790, 800. 

Russell v. Wakefield W. W. Co., L.R. 20 Eq. 474, 477. 


The question here is not whether the payment of the 
twenty thousand dollars complained of shall be restrained. 
It has been paid. That the payment was ultra vires could 
do no more than make it the debt of the officers. They 
profited nothing by it. It was at most a mistake of judg- 
ment in the supposed interest of the shareholders, and the 


question now is whether suit shall be prosecuted against 


them to recover back this sum, and this is essentially a 
question for the present shareholders to settle. They at 
least should be allowed to discuss it. 


“There may be a great many wrongs committed in a 
company ; there may be claims against directors ; there may 
be claims against officers; there may be claims against 
debtors ; there may be a variety of things of-which the com- 
pany may well be entitled to complain, but which, as a mat- 
ter of good sense, they do not think it right to make the 
subject of litigation.” 

McDougall v. Gardiner, Law Rep. 1 Ch. Div. 22. 


The fact that the bank is defending a suit brought by the 
assignee in bankruptcy to recover the property of the bank- 
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rupt which was conveyed to the bank as alleged in sections 
15 and 16 of the bill of complaint has no bearing, because 
it does not appear that the title to this property in any way 
depends upon the validity of the acts of the officers of the 
bank, and if it did the shareholders of the bank would not 
be estopped to elect a new board of directors to maintain suit 
against their old officers on the ground that their acts were 
ultra vires, even while contending in the other suit that these 
acts were valid. 

Rev. Sts. sec. 5239 is not pertinent to this case, for the 
remedy there given against directors of national banks is 
for violation of “any of the provisions of this title,” 7.e., 
Title 62 of the Revised Statutes, and this has no reference 
to misapplication of funds by the officers of banks. 


Brinckerhoff v. Bostwick, 88 N.Y. 52. 
Conway v. Halsey, 44 N.J. L. 462. 
Trenholm v. Commercial Nat. Bank, 38 Fed. Rep. 323. 


LACHES. 


The payment of $20,000 complained of was made prior to 
December 23, 1875, as appears in sections 11 and 15 of the 
bill of complaint, and it is alleged in section 18 that the note 
in question was given January 4, 1876. The bill was filed 
May 9, 1885, more than nine years after these transactions. 

The evidence relating to these transactions must necessarily 
have become less distinct and less available during the lapse 
of so long a time, and two of the directors who were 
directly concerned in them and whose testimony would have 
been material, died while the complaint now before the Court 
was slumbering. Under such circumstances it is incumbent 
on the complainant’ to specifically set forth in his bill what 


6 


were the impediments to an earlier filing of his bill, and 
without this a court of equity will treat his claim as a stale 


one. 
Marsh v. Whitmore, 21 Wall. 185. 


Godden v. Kimmell, 99 U.S. 201, 212. 
Peabody v. Flint, 6 Allen, 52. 
Gregory v. Pacheitt, 33 Beav. 595. 


It does not excuse the delay, that the note given by the 
bankrupt and two of the directors to the bank for a portion 
of the $20,000 as alleged in section 18 of the bill did not 
become barred by the statute of limitations until 1882, for 
this note was without consideration, and the complainant, 
knowing the acts now complained of, was in no way misled 
or barred of his action by this note. 

The pendency of the suit by the assignee against the bank 
for the recovery of the bankrupt’s property is not material, 
for it is not alleged that the determination of that suit in 
any way depended on establishing the invalidity of the acts 
here complained of. (See Bill of Complaint, secs. 15, 16, 


17.) 


THE STATUTE OF LIMITATIONS. 


The cause of action arising from the payment of the $20,- 
000 is barred by the statute of limitations of New Hamp- 
shire. See ch. 221, Gen. Laws, which requires all personal 
actions to be brought within six years, there being no alle- 
gation of any concealment which will take this case out of 
the statute. | 


Miller v. McIntire, 6 Pet. 61. 
Moore v. Green, 19 How. 69. 
Bacon v. Howard, 20 How. 22. 


et i A EO ALL DOE A 
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New Albany v. Burke, 11 Wall. 96, 107. 
Meath v. Phillips County, 108 U.S. 553. 
Ware v. Galveston Co., 111 U.S. 170. 


This objection may be taken by demurrer, 
Rhode Island v. Massachusetts, 15 Pet. 233, 


and under Rule 32 it will lie to a part of the bill as well as 
the whole. 


A RECEIVER UNWARRANTED. 


The bill asks for the appointment of a receiver to collect 
the note of January 4, 1876. As this note is barred by the 
statute of limitations of New Hampshire, it could not be col- 
lected by a receiver, and the demurrer to this part of the 
bill is well founded on this ground. 

Furthermore, it is not the practice in the English chan- 
cery courts (whose practice furnishes the rule, Penn v. 
Wheeling Bridge, 13 How. 518) to appoint a receiver to 
bring a suit in a court of law for a corporation without 
placing its whole affairs in his hands. 


FREDERICK P. FISH, 
THOS. L. LIVERMORE, 
of Counsel for Appellee. 


Supreme Court of the Unites States, 


OCTOBER TERM, 1889. 


No, 219. 


Davip C. WuHITTEMORE, Appellant, 
V. 
Tue AMOSKEAG NATIONAL BANK ET AL. 


mn ~— 


MOTION TO DISMISS APPEAL. 


And now come the Amoskeag , National Bank, Moody 
Currier, George B. Chandler, David B. Varney, John B. 
Varick, Henry Chandler, John S. Kidder, Edson Hill, and 
Reed P. Silver, appellees, and move that the appeal of 
David C. Whittemore, appellant, be dismissed for want of 
jurisdiction, and state as their reasons, — 

1. That the parties were not at the time of filing the bill 
of complaint citizens of different states, as appears by the 
allegation of the bill of complaint that appellant and appel- 
lees were all citizens of the state of New Hampshire. 

2. That the grant of jurisdiction to the Circuit Courts by 
section 629, clause 10, of the Revised Statutes, in “suits by 
or against any banking association established in the district 
for which the court is held,” was repealed by the act of con- 
gress of July 12, 1882, chapter 290, section 290. 

3. That no other fact is stated in the bill of complaint 
which gave jurisdiction of this cause to the Circuit Court for 
the district of New Hampshire or this court. 


By FREDERICK P. FISH, 
THOs. L. LIVERMORE, 


Solicitors and of Counsel. 


Supreme Court of the United States, 


OCTOBER TERM, 1889. 


No. 219. 


Davip C. WuHITTEMorRE, Appellant, 
Vv. ; 


THe AMOSKEAG NATIONAL BANK ET AL. 


BRIEF FOR APPELLEES ON MOTION TO DISMISS 
APPEAL. 


The objection of want of jurisdiction may be raised at 
any stage of the case, and it is not necessary to plead it, ex- 
cept to contradict the record. 


Sullivan v. Fulton Steamboat Co., 6 Wheat. 450. 
Peale v. Phipps, 14 How. 369. 

Boom Co. v. Patterson, 98 U.S. 403. | 
Grace v. American Cent. Ins. Co., 109 U.S. 278. 
Hartog v. Memory, 116 U.S. 588. 


’ i. 


Jurisdiction must appear affirmatively on the record. 


Turner v. Bank of North America, 4 Dall. 8. 
Ex parte Smith, 94 U.S. 455. 


2 
Robertson v. Cease, 97 U.S. 646. 

Grace v. American Cent. Ins. Co., 109 U.S. 278. 
Bors v. Preston, 111 U.S. 252. 


ITT. 


The bill of complaint alleges that one of the defendants is 
a national bank, but by the act of July 12, 1882, chapter 290, 
section 4, it is provided that “the jurisdiction for suits here- 
after brought by or against any association established under 
any law providing for national banking associations, except 
suits between them and the United States, or its officers and 
agents, shall be the same as, and not other than, the juris- 
diction for suits by or against banks not organized under 
any law of the United States, which do, or might do, bank- 
ing business where such national banking association may 
be doing business when such suits may be begun.” 

This act repealed clause 10 of section 629 of the Revised 
Statutes, which gave the Circuit Court jurisdiction of suits 
by or against national banks, and the fact that a national 
bank is a party no longer gives jurisdiction. 


Leather Manuf. Bank v. Cooper, 120 U.S.:778. 
Nat. Bank of Jefferson v. Fore, 25 Fed.. Rep. 209. 
Union Nat. Bank v. Miller, 15 Fed. Rep. 703. 


Revised Statutes, section 5239, has no reference to misap- 
plication of funds by the directors of a national bank. 


Brinckerhoff v. Bostwick, 88 N.Y. 52. 

Conway v. Halsey, 44 N.J. L. 462. 

Trenholm v. Commercial Nat. Bank, 38 Fed. Rep. 
323. 


The “ wilful misapplication” referred to in section 5209 


> 


must be for the benefit of the directors, and not for the 
benefit of the bank, as charged in this case. 


United States v. Britton, 107 U.S. 655. 
United States v. Harper, 33 Fed. Rep. 471. 


FREDERICK P. FISH, 
THOS. L. LIVERMORE, 
of Counsel for Appellees. 
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BROWN, BONNELL & CO. VS. LAKE SUPERIOR IRON CO. ET AL. 


1 Cireuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Tothe honorable judges of the circuit court of said district and 
division : 

The Lake Superior Iron Company, a corporation duly incorporated 
under and by virtue of the laws of the State of Michigan and a citi- 
zen of said State of Michigan; Jackson Iron Company, a corporation 
duly incorporated under and by virtue of the laws of the State of 
Michigan and a citizen of said State of Michigan, and the Negaunee 
Concentrating Company, a corporation incorporated under the laws 
of the State of New York and a citizen of the said State of New 
York, bring this their bill of complaint against Brown, Bonnell & 
Company, a corporation duly incorporated under and by virtue of 
the laws of the State of Ohio and a citizen of said State of Ohio; and 
thereupon your orators complain and say that they are, respectively, 
creditors in large amounts of said defendant corporation—that is to 
say, the said defendant corporation is indebted to the Lake Superior 
Iron Company in the sum of thirteen thousand seven hundred and 
seventy-six dollars and seventy-five one-hundredths, such indebted - 
ness being evidenced by three promissory notes, executed and de- 
livered to the said Lake Superior Iron Company by said defendant, 
each of the amount —- four thousand five hundred and ninety-two 
and twenty-five one-hundredth dollars, said notes dated, respectively, 
October twentieth, eighteen eighty-two; November 20th, 1882, and 
December 20th, 1882, each payable in four months from the date 

thereof. The said defendant is indebted to the said Jackson 
2 Iron Company in the sum of $14,723.80, such indebtedness 

being evidenced by two promissory notes of $7,361.90 each, 
and dated December 7th, 1882, and payable in three and four 
months from date; and the said defendant is indebted to the Ne- 
gaunee Concentrating Company in the amount of $5,110.40, which 
said indebtedness is evidenced by a judgment against said defend- 
ant, dated February 20th, A. D. 1883, rendered in said circuit court. 

And your orators, further complaining, not only in their own 
behalf but in behalf of all other creditors of said defendant, whom 
it is impossible to make parties to this bill of complaint on account 
of the great number, say that said defendant corporation is insol- 
vent; that said defendant has for a long time been engaged in the 
business of manufacturing iron, and in such business have erected 
blast furnaces, rolling mills, coke works, and opened and operated 
coal mines; that the plant of said corporation has been and is of 
great value; that the good will of said plant and business of said 
defendant has been and are of great value; and your orator further 
says that said defendant now employs operatives in their said mills 
and works to the number of at least four thousand ; and your orators 
further say that vexatious litigation has been commenced against 
the said defendant and many more such are threatened, and that 
such litigations are accompanied by attachments and seizures of 
property, and such threatened litigations will also be accompanied 
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2 BROWN, BONNELL & CO. VS.. | 

by attachments and seizures, and that such attachments and seizures 

will give to those creditors who are pursuing them undue and un- | 
fair advantage and priority over your complainants, whose 

5) claims are not yet due, and make them irreparable injury 
and damage; that if such litigations be further instituted 7 

and its property seized in attachment as it already has been there is ! 

great danger that the valuable property of the defendant will be 

irreparably injured and toa great extent destroyed, and your ora- : 

tors say that such seizures and interference with the business and J 

the property of the defendant would wholly destroy the value of the 2 a 

good will of the company as an asset and wholly break up its long- ’ 

established business, and thereby cause detriment and irrevarable 

injury to your orators and all other creditors. 

And your orators further say that unless this court shall interfere ' 
and protect and preserve the property and assets of said defendant h 
by putting it into the hands of a receiver the said property will be ) 
in great danger of destruction and dissipation by the large number 
of operatives who would necessarily be discharged and left without 
work or means of obtaining it, and such operatives, by reason of 
the great distrust they already have and on account of a fear that 
they will not in future receive remuneration, will abandon their 
employment and thereby cause a stoppage of the extensive business 
of said defendant to the extent that the creditors of said defendant 
would not be able to realize one-half of the amount upon the several 
claims that they would if the said business of the defendant were 
continued. 

And your orators therefore pray process of subpcena against said 
Brown, Bonnell & Company that it may make answer to all the 

matters and things set forth in this biil of complaint, and 
4 that a proper person may be appointed by and under the de- 

cree and direction of this honorable court to take charge of 
the property and assets of said defendant, and for such other and 
further relief in the premises as to your honors shall seem meet. 

(Signed) M. R. KEITH anp 

F. J. WING, 
Solicitors for Complainant. 


UnItTep STATES OF AMERICA, 
Northern District of Ohio, Eastern Division : 


Personally appeared Harvey H. Brown, who, being duly sworn, 
says that he is the duly authorized agent of the complainants in the 
above bill of complaint, and further says that the allegations of said 
bill are true. 


(Signed) HARVEY H. BROWN. 


Sworn to and subscribed in my presence by the said Harvey H. 
Brown on this 20th day of February, A. D. 1883. 
(Signed) A. J. RICKS, 
Clerk, ete. 


THE LAKE SUPERIOR IRON CO. ET AL. 3 


5 [Endorsed :] No. 4195. Lake Superior Iron Co. et al. vs. 

Brown, Bonnell & Company. Bill in equity. Filed Feb. 
20,1883. <A. J. Ricks, clerk U.S. cireuit court. M. R. Keith, F. J. 
Wing, sol’rs for compl’ts. 


6 United States Circuit Court, Northern District of Ohio, Eastern 
Division. 
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LAKE Superior [Ron Company et 7 
Brown, BONNELL AND COMPANY. 


To the honorable the judges of the circuit court of the United 

States in and for said district and division : 

The said complainants, humbly complaining, as they have here- 
inbefore complained, in their own behalf, and also in behalf of all 
other creditors of the defendant secured or unsecured, file this their 
supplemental bill of complaint, ahd show unto your honors, as it was 
shown in part of [by] the original bill filed herein, that the property 
of the defendant to which resort must be had by its creditors is of 
such a peculiar nature that great and irreparable loss, hindrance, 
and unjust preference between creditors “would be experienced by 
your complainants and all other creditors in the collection of their 
several claims unless such property of the said defendant should 
be preserved in its entirety as a business by the receiver heretofore 
appointed by this court, during the necessary time required to 
liquidate and adjust the affairs of said defendant company. 

And your orators further show unto your honors that The Ne- 
gaunee Concentrating Company, one of the original complainants 

named, had recovered a judgment against the said defendant 
7 prior to the filing of said original bill, and that such recovery 

of judgment gave to said Negaunee Concentrating Company 
a lien upon all the real estate of said defendant situate within the 
jurisdiction of this court, which lien still exists; and your orators 
further show that since the filing of the original bill herein execu- 
tion has been issued upon said judgment in favor of the Negaunee 
Concentrating Company, and that the same has been returned un- 
satisfied; and your orators further show, upon information and 
belief, that other claims for liens and priorities of payment are 
made or threatened to be made by certain creditors of the defend- 
ant against its property, and also show that the creditors of said 
defendant, both secured and unsecured, are very numerous, and 
that there are many claims made against said defendant the justice 
of which is doubtful, and that many apparently just claims are un- 
liquidated and not properly ascertained in their amounts; and 
your orators further show that there are stockholders of said defend- 
unt corporation some of whom reside within the jurisdiction of this 
court and are citizens of the State of Ohio, to wit: A. W. Jones, 
Charles-A. Otis, F. H. Mathews, Amasa Stone, W. H. Harris, Dan. 
P. Eells, Mrs. Eliza Witt, Howard P. Eells, John I. Williams, George 
M. Ayer, Mrs. Amy G. Ayer, H. I. Higgins, Maria Louisa Ayer, 


ee er ens 
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Mrs. H. C. Ayer, A. M. Withend, D. P. Eells, trustee, Mrs. Paige E. 
Newberry, Mrs. E. A. Copeland, Harriet L. Ayer, J.C. Knickerbocker, 
R. J. Wick, Lewis Lake, H. C. Ayer, F. B. Williams. 

Wherefore your orators, praying as they have heretofore prayed 
in the original bill filed herein, in addition thereto pray that the 

said A. W. Jones, Charles A. Otis, F. H. Mathews, Amasa 
8 Stone, W. H. Harris, Dan. P. Eells, Mrs. Eliza Witt, Howard 

P. Eells, John I. Williams, George M. Ayer, Mrs. Amy G. 
Ayer, H. I. Higgins, Maria Louisa Aver, Mrs. H. C. Ayer, A. M. 
Withend, D. P. Eells, trustee, Mrs. Paige E. Newberry, Mrs. L. A. 
Copeland, Harriet L. Ayer, J. C. Knickerbocker, R. J. Wick, Lewis 
Lake, H. C. Ayer, F. B. Williams may be made parties to this suit 
by the proper issuance of subpoena from this court. 

And that a special master be appointed by this court to ascertain 
the priorities of liens upon the property of said defendant and to 
adjust and determine the rights of claimants whose claims shall be 
disallowed by the receiver heretofore appointed, and that such master 
may be ordered to report his findings to this court. 

And that the receiver heretofore appointed be directed to send a 
copy of the decree herein granted in this behalf, if one shall be 
granted, to every known creditor of said defendant or person who 
claims to be a creditor, and that he shall notify all such creditors or 
claimants, by due course of mail, after the entry of this decree, that 
if they wish to participate in the benefits of any decree of this court 
arising in this cause or if they wish to have applied to the payment 
of their claims any portion of the funds arising from the sale of the 
property of said defendant or any other order granted with respect 
to said property by this court, they shall present their claim, duly 
verified, to the receiver heretofore appointed herein, for allowance, 


on or before a day to be fixed by the court in its decree. 


And your orators pray that at the final hearing of this cause 
your honors will order the receiver herein to sell all the prop- 
9 erty of the defendant company, and that such receiver shall 
hold the proceeds subject to the further order of the court, 
and that said receiver be directed to enforce the individual liability 
of the stockholders of said defendant corporation in behalf of all 
creditors of the same, if it shall appear that after the exhaustion of 
all assets there are any claims or parts of claims remaining unpaid, 
and for such other and further relief as to the court shall seem just 
and proper. 
(Signed) FRANCIS J. WING, 
M. R. KEITH, 
Solicitors for Compl’ts. 


10 STATE OF OHIO, 1 
Cuyahoga County, { 
Personally appeared Harvey H. Brown, who, being duly sworn, 
says that he is the duly authorized agent of the Negaunee Concen- 
trating Company, and that the allegations of the foregoing supple- 
mental bill are true. 


(Signed) HARVEY H. BROWN. 
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Sworn to before me and subscribed in my presence this 28th day 
of March, A. D. 1883. 


[SEAL. ] (Signed) J. B. FAY, 
Notary Public. 
11 [Endorsed :] 4195. U.S. circuit court. The Lake Superior 


Iron Company et al. vs. Brown, Bonnell and Company. Sup- 
plemental bill. Filed Mar. 28,1883. A.J. Ricks, clerk U. S. cir- 
cuit court. F. J. Wing, M. R. Keith, solicitors for complainants. 


12 Circuit Court of the United States, Northern District of Ohio. 


Tuespay, February 20th, 1883. 


THe LAKE Superior [ron Co. e¢ al. 
v8. No. 4195. Chancery. 
Brown, BoNNELL AND CoMPANY. 


This cause came on to be heard upon the bill filed herein, and the 
defendant, by its counsel, having entered its appearance and waived 
service of notice; and thereupon came on to be heard the complain- 
ants’ motion for the appointment for a receiver of the defendant com-. 
pany, its property aa assets of every kind; and thereupon, upon 
consideration, it is ordered that Fayette Brown be, and he is hereby, 
appointed a receiver of the defendant company in this cause, and, 
upon giving bond in the sum of one hundred thousand dollars for 
the faithful performance of his duties as such receiver, with surety 
approved by this court or the clerk thereof, he shall have power to 
enter upon and take possession of the money and assets, real and 
personal, and generally all the rights and property of said defendant 
of whatsoever name and nature belonging to it or in any way apper- 
taining thereto, except such property as may be held or levied upon 
by attachment or levy, with power, however, to take possession of 
such last-described property so soon as such attachments or levy shall 
be removed by due process of law; and the said receiver shall take 
and hold all of the property of said defendant hereinbefore described, 
to use and dispose. of the same under the orders of this court, and 
until otherwise ordered that said Fayette Brown, as such receiver, 

in the name of said defendant company, according to the usual 
13 course of business thereof, — to the best advantage of all the 

parties or persons concerned, and generally to put and keep 
the said property in efficient and safe condition for use, subject to 
the further order of this court; and the corporate officers of said 
company and whoever may have possession of the aforesaid property 
or any part thereof, including employees having the custody and 
charge of any of said property and effects, except such persons as 
may be in possession of said property by virtue of writs of attach- 
ments of executions, are hereby ordered to yield possession of such 
property to said receiver forthwith. Upon request of said receiver 
all books and papers, accounts and other evidences of debt, shall also 
be delivered to said receiver or to such agents and emplovees as may 
be designated by him; and all of said property hereinbefore de- 
scribed, without any actual delivery, immediately upon his giving 
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bond and taking the oath required, shall be held and taken to be 
vested in his actual possession and subject to his order for all pur- 
poses needful in the prosecution of the business of said defendant 
company and of all matters appertaining to his receivership, and 
said receiver is hereby authorized to retain and employ all such 
agents, servants, laborers, clerks, and assistants as in his discretion 
may be necessary to carry this order into effect with economy and 
prudence, and for said purposes he is hereby fully authorized and 
empowered to appropriate and apply the property and effects afore- 
said so far as the same may be necessary, and as such receiver, in the 
corporate name of said company, he is hereby authorized to make 
and enter into all contracts for the obtaining of necessary supplies 
and for the prosecution of said business. Said receiver is required 
to keep or cause to be kept in a regular and systematic manner 
strict accounts of the business of said trust in his hands, and he 

is required to file in the office of the clerk of this court, 
14 on or before the fourth Monday of each month, an abstract 

account of his receipts and disbursements for the preceding 
month; and said receiver is required to proceed, without unneces- 
sary delay after he enters upon the discharge of his duties, to make 
a schedule of the property of the said defendant which may come 
into his possession and file the same with the clerk of this court; 
and said receiver shall apply for any further order or direction that 
he may deem necessary in the discharge of his duties under this 
appointment; and said receiver is ordered and required to continue 
the operation of the works and the business of said defendant in the 
mode and manner that it has heretofore been carried on by said 
company, according to his discretion and judgment it is for the best 
interest of all creditors and other persons in interest; and now comes 
the said Fayette Brown, the receiver appointed by the court in this 
cause, and accepts said appointment, and ‘gave bond, with Amasa 
Stone, Selah Chamberlain, and Charles A. Otis as surety therein, 
which bond and surety are approved and accepted by the court, 
and said bond is filed with the clerk of this court; whereupon said 
Fayette Brown was duly sworn as such receiver. 


15 Order Book, p. 314. 


LAKE SuPERIOR [Ron Co. et al. ne 
US. In Chancery. 
Brown, Bonner & Co. 


In this cause it appearing that the defendant, Brown, Bonnell & 
Co., has failed to plead, answer, or demur to the answer and cross- 
bill or intervening petition of the Commercial National Bank and 
others, it is ordered, on motion of the solicitor for said Commercial 
National Bank and others, that all and singular the allegations con- 
tained in said answer and cross-bill or intervening petition be taken 
as confessed by said defendant, Brown, Bonnell & Co., and that an 
order pro confesso be entered against said defendant. 

(Signed) A. ST. J. NEWBERRY, 
Solicitor for the Commercial National Bank and Others. 


Sept. 11th, 1884. 
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16 Statement of Real and Personal Property of Brown, Bonnell, & Co. 
Taken Possession of by Fayette Brown, Receiver, Feb’y 20, 188 
per Schedule, in Detatl Herewitth Presented. 


| Schedule. 


> 


Plant at Youngstown, consisting of two blast 
furnaces, mills, nail, link, and pin factories, 32} 
acres of land, water works, tanks, machine shop, 
foundry, 3} miles steel-rail railroad, & 2} miles 
narrow-gauge railroad, mill, furnace, & other 
equipment & tools complete—see schedule— 
valued by three experts at ~.---. rncemmemun: 1Tnees 

B. | Plant at Struthers’, consisting of 1 blast furnace, 

74% x 16 ft., remodeled & rebuilt in 1881; 

capacity, ab’t 80 to 120 tons per day—see Sched- 

ule B—cost in 1882 by purchase by B., B. & 

GR. cmsweddmnionn cnmmtmenesneen 150,000 oO 

C. Iron, nails, & other property. attached by Repub- 

lic Iron Co., afterwards turned over to receiver | 

under agreement & by order of court—bar iron ~ 

26 2.96 & OG 6.98 CN cenccscwenccescesa: 43,248 60 | 

D. Bar iron, nails, spikes, and other manuf ’d and 

partly manufactured product, coal, pig-iron, and 

other materials in and about the mills—Sched- 


! WO Deccens counnsenesmeceumensameeescanns 99,576 50 
E. Bar iron, nails, spikes, &c., in warehouse, sheet | 
iron at 2,7, bars 1.80 flat, nails 2.75 rates—Sched- | 


O50 Recuncsceceussensmepemapenenes 6,453 35 
F. Iron, &c., shipped per acc’t of J. V. Ayer’s Sons, | 
but stopped in transit and del’v’d by receiver | | 
direct to purchasers—invoice prices, less 10 % — | 
Genes. F .nccar coccuscncensescosscenceocses 17,739 37. 
G. Iron, &c., loaded, but not charged to Ayers Sons, 
afterwards shipped direct to purchasers—invoice 


Eater, 0680 80 © acatee cocnnecnecasceceuseenses 17,604 50 | 


$184,622 32 | 1,310,410 00 


17 Amounts bro’t forward. ...... ..-.---.-- 184,622 32 1,310,410 OO 


H. Iron, nails, &c., shipped to J. V. Ayer’s Sons, af- 
terwards stopped in transit and shipped back to 


Youngstown ; invoice price, less 10 % --------.- 10,096 18 | 
I, Nails and links, in Ayer’s Sons’ warehouse at Chi- 
cago, turned over to agent for receiver and nails 
all sold; invoiced § % less than invoice ..~- -~-- 13,319 74. 
J. Pig-iron, ore, coal, coke, and other materials, at | 
the Struthers, Falcon, & Phoenix blast furnaces ; | 
ee 35.300 44 
K. Supplies in storehouse; see Schedule K---- -.~~~-- 6,907 95 
250,246 63 


L. Rolling stock, consisting of 4 locomotives and 95 | 
coal and coke cars; cost, as per ledger, $62,- | 
836.88; see NS itn a etl I 44,250 00 
Total of inventory pecccnanneeneoasessoesenunes | 294,496 63 
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18 


There is also shown on the books the following | 


properties and interests : 


Mahoning Coal Co. : 


Capital stock, $140,000: 4-7 of the stock owned | 


by B., B. & Co. ; coal mines in Brookfield, O., 


under leases, mostly at 12% cts. royalty, oper- | 


ated by B., B. & Co. and Himrod Furnace Co. ; 
mines have been very productive and profita- 
ble; stands on ledger at cost of.............. 


Lawrence Ore Co., Limited, Wampum, Pa. : | 


Iron-ore mine operated jointly by B., B. & Co. 


and Himrod Furnace Co.; half interest in same | 


owned by B., B. & Co.; stands on ledger at 


EEE EER ame re PDO aN Sano pee WR PR 


BS ELL EE LO 


Bes Be CE oi nntmnn | 


Mahoning Coke Co., Limited, Dunbar, Pa.: | 
_ All the shares or interests owned by b., B. & Co. ; 


property consists of about 11% acres of land in 


fee and 185 acres of coal land at a royalty of 2oc. | 
per 100 bushels, 100 coke ovens, 14% miles of | 


railroad connecting with Penna. & Balto. & O. 
lines; dwellings, store, and equipment for mine 
and coke works complete; stands on ledger at 
OND OF ccc cccnecemmmnemeianenne 


Erskine & Co. : 
2-3rds interest in a fire-brick manufactory on com- 


pany’s grounds at Youngstown; most of the | 
brick used by B., B. & Co. ; stands on ledger at | 
BOlE OF ccc connne caceennnemnnntimimenenes | 


Lowell Limestone Co., near Lowell, O. : 
5-12ths interest in a limestone quarry from which 


works are partly supplied; stands on ledger at | 


I iii aati aan lalallala dl ce 


Excelsior Building Association : 
Stock in same ; stands on ledger at cost of _...__- 


Koplin Self-Feeder : 
For nail machines; patents and sole rights for the 


United States ; stands on ledger at cost of.____- | 


50 per cent is probably a full valuation of these | 


ET Ee es ee cle NF AS ESR sa ci al 


There is also shown by the books to be cash due 
from banks, accounts, and bills receivable sup- 


es Oe a a ints iis nel cccccmetniiowet 


Total of property inventoried and of plant and other | 


assets, at nominal values_-__-_-_~- siieeiahsiiaiamyiiamealinaninianaiianaianiinn wanents | 


275,000 00 


52,500 00 


327,500 OO 


327,500 00 © 


80,000 00 


8,944 34 


7,708 34 
399 61 


12,650 00 


1,604,906 63 
1,604,906 63 


437,202 79 


ee ee ss eee t-~——- 


437,202 79 


83,600 24 


$2,125,709 66 . 


i 


FAYETTE BROWN, 
Receiver of Brown, Bonnell & Co, 


——_.- 
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[Endorsed :] No. 4195. Condensed inventory and schedule of 
property & assets of Brown, Bonnell and Co. Filed March 25rd, 
1883. A. J. Ricks, clerk U.S. circuit court. 


19 In Cireuit Court of the United States, Northern District of 


Ohio. 
LAKE Superior Iron Co., Jackson [ron Co., and NEGAUNEE ) 
CONCENTRATING Co. | 
v8. 
Brown, BoNNELL & Co. 


The defendant, Brown, Bonnell & Co., — plea to the whole of the 
bill of complaint and the supplemental bill of complaint (by pro- 
testation, not confessing or acknowledging the matters and things 
in and by said bill and supplemental bill to be true), saith— 

That since the institution of this action, to wit, on this 24th day 
of November, 1883, there has been paid by this defendant into the 
hands of the clerk of this court the sum of five thousand three hun- 
dred and eighty-nine 7; dollars ($5,589.92), being the entire 
amount of the principal and interest of the judgment obtained by 
the Negaunee Concentration Company on February 20, 1883, in this 
court, and this defendant also, on the date last aforesaid, paid to the 
clerk of this court the sum of $68.94 in full for all the costs of said 
action, and the said judgment is now fully paid and satisfied; all of 
which matters and things the defendant is ready to verify, and 
prays judgment whether it should be compelled to make any other 
or further answer to said original or supplemental bill, and that it 
be hence dismissed, ete. 


(Signed) BROWN, BONNELL & CO., 
By HENRY CRAWFORD, Sol. 
20 And the said defendant, for further plea to the said origi- 


nal and supplemental bill (by protestation), saith that the 
complainants in and by their said bill of complaint and supple- 
mental bill have stated facts showing that they have a plain, ade- 
quate, and complete remedy at law, and for such reason and on the 
face of the said pleadings this court has no jurisdiction whatever 
over the subject-matter of this action and no lawful power toenter any 
order or make any decree whatever therein ; all which matters this 
defendant is ready to verify, and prays that this court will enter an 
order dismissing the cause for want of jurisdiction. 

(Signed) BROWN, BONNELL & CO., 

By HENRY CRAWFORD, Sol. 


U. S. or America, Northern District of Ohio: 


Henry Crawford, on oath, says he is the solicitor of the defendant, 
and that the matters set forth in the above two pleas are true and 
not interposed for delay. 


(Signed) HENRY CRAWFORD. 
2—227 


10 BROWN, BONNELL & CO. VS. 


Subscribed and sworn to before me by said Henry Crawford on 
the 24th day of Nov., 1883. 


(Signed) A. J. RICKS, Clerk. 
In my opinion, the above pleas are well founded in point of law. 
(Signed) HENRY CRAWFORD. 
| A. J. JONES. 
21 [Endorsed :] 4195. United States circuit court, northern 


district of Ohio. Lake Superior Iron Co., &c., vs. Brown, 
Bonnell & Co. Pleas of the corporation defendant. Filed Nov. 24, 
1883. A.J. Ricks, clerk U.S. circuit court. H. Crawford, sol. 


22 Circuit Court of the U. S., Northern District of Ohio. 


U8. 


LAKE SUPERIOR [IRON Co. el "t 
Brown, BonneELL & Co. 


The defendant, Brown, Bonnell & Co., by Henry Crawford, solic- 
itor, and by F. H. Matthews, vice-president and acting president of 
said company, by ieave of court first had, moves the court to dis- 
charge the receiver heretofore appointed herein on Feb. 20th, 1883, 
and for cause assigns— 

ist. That said court has no jurisdiction over the subject-matter of 
this controversy and no jurisdiction to appoint a receiver. 

2nd. Because on November 24th, 1883, the said judgment of the 
Negaunee Concentrating Company was fully paid and - discharged, 
together with all costs, by payment of the full amount thereof to the 
clerk of this court, as duly appears by record. 

(Signed) HENRY CRAWFORD, Solicitor. 
F. H. MATTHEWS, 
Vice-President & Acting Pres’t. 
BROWN, BONNELL &-CoO. 


23 [Endorsed :] 4195. Circuit court of the U. S., northern 

dist. of Ohio. Lake Superior Iron Co. et al. vs. Brown, Bon- 
nell &.Co. Motion to discharge receiver. Filed Dee. 18th, 1883. 
A. J. Ricks, clerk. 


24 United States Circuit Court, Northern District of Ohio. 
Monpay, December 24th, 1883. 
Present: The Honorable Martin Welker, district judge. 
Tue LAKE Supertor [Ron Co. et al. 
vs. Chancery. No. 4195. 
Brown, BoNNELL AND CoMPANY. 


In this cause the motion filed herein by Henry Crawford, as solic- 
itor for the defendant, Brown, Bonnell and Company, and by F. H. 
Matthews, as vice-president and acting president of said defendant 
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company, whereby the court is asked to discharge the receiver hereto- 
fore appointed herein for causes stated in said motion, came on to be 
heard; whereupon, upon consideration, the court orders that the said 
motion be overruled and the prayer thereof disallowed. 


25 United States Circuit Court, Northern District of Ohio. 


Monpbay, December 24th, 1883. 
Present: The Honorable Martin Welker, district judge. 


THE LAKE SuPERIOR [RON Co. et al. 
v8. Chancery. No. 4195. 
Brown, BONNELL AND COMPANY. 


In this cause, on motion of complainant, Tlie Negaunee Concen- 
trating Co., itas ordered that the clerk of this court transfer the fund 
paid into his hands by Henry Crawford, Esq., for Brown, Bonnell & 
Co. in satisfaction of the judgment and interest thereon due the Ne- 
gaunee Concentrating Company, as judgment creditor in case Nu. 
4196 on the docket of this court, to this case; and thereupon, on 
motion of the complainant, the said Negaunee Concentrating Com- 
pany, and it appearing to the court that the said company is en- 
titled to said sum of $5,389.92 so as aforesaid paid to the clerk, it is 
now ordered that the clerk pay said sum to said complainant or 
Francis J. Wing, its attorney of record, and take his receipt there- 
for. 


26 In the Circuit Court of the United States for the Northern 
District of Ohio, Eastern Division. 


The joint and several answers and cross-bill of Commercial Na- 
tional Bank, Charles A. Otis, William H. Harris, Dan. P. Ealls, 
and John Hay and Samuel Mather, executors of estate of Amasa 
Stone, deceased, and Dan. P. Ealls and John Hay, trustees, de- 
fendants, to the bill and supplemental bill of complaint of The 
Lake Superior Iron Company et al., complainants. 


And now comes the Commercial National Bank, a national bank- 
ing association duly incorporated and organized under and by vir- 
tue of the laws of the United States of America; Charles A. Otis, 
William H. Harris, Dan. P. Eells, and John Hay and Samuel 
Mather, as executors of the estate of Amasa Stone, deceased, said 
Stone having died since the commencement of this suit, leaving a 
will wherein he appointed said Hay and Mather executors thereof, 
which will was on the — day of duly admitted to probate in 
the probate court of Cuyahoga county, Ohio, and letters testament- 
ary were on the — day of by said court duly issued thereon to 
the said Hay and Mather, who thereupon duly qualified and en- 
tered on the duties of their said office; and also now come the 
said Dan P.. Eells, trustee, and the said John Hay, trustee, and by 
way of answer and cross-bill to the original bill and supplemental 
bill of complainants filed in this cause say that the Ttendints 
Brown, Bonnell and Company, is indebted to them and each of 
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them respectively, and that said indebtedness is secured to them as 
hereinafter set forth. Said Commercial National Bank, at the re- 
quest of said Brown, Bonnell and Company, discounted eleven sep- 
arate promissory notes made by John VY. Ayer’s Sons, of Chicago, 
Illinois, to the order of and endorsed by said Brown, Bonnell and 
Company. 

One of said notes dated September 15, 1882, for the sum of 
$5,583.14, payable at the Union National Bank on February 20, 
1883, and due February 25, 1885. 

Another of said notes dated December 30th, 1882, for the 
27 sum of $5,511.74, payable at the Union National Bank on 
May 19th, 1883, and due May 22, 1885. 

Another of said notes dated December 30, 1882, for the sum of 
$5,536.72, payable at the Union National Bank on May 21st, 1883, 
and due May 24, 1883. 

Another of said notes dated December 30, 1882, for the sum of 
$5,591.67, payable at the Union National Bank on May 22, 1883, 
and due May 25, 1885. 

Another of said notes dated December 30, 1882, for the sum of 
$5,656.19, payabie at the Union National Bank on May 23, 1883, 
and due May 26, 1885. 

Another of said notes dated December 30, 1882, for the sum of 
$5,673.29, payable at the Union National Bank on May 25, 1883, 
and due May 28, 1885. 

Another of said notes dated January 31,1883, for the sum of 
$$5,791.11, payable at the Union National Bank on June 17, 1883, 
and due June 20, 18853. , 

Another of said notes dated January 31, 1883, for the sum of 
$5,643.12, payable at the Union National Bank on June 18, 1883, 
and due June 21, 1883. 

Another of said notes dated January 31, 1883, for the sum of 
5,511.22, payable at the Union National Bank on June 19, 1883, 
and due June 22, 1883. 

Another of said notes dated January 31, 1883, for the sum of 
$5,516.86, payable at the Union National Bank on June 20, 1883, 
and due June 23, 1883. 

Another of said notes dated January 31, 1883, for the sum of 
$4,880.38, payable at the Union National Bank on June 22, 1888, 
and due June 25, 1883. 

That said notes were duly presented for payment at the times 
when and at the places where they were respectively made payable, 
of all of which said Brown, Bonnell and Company had due notice, 
the aggregate face value of said notes being $60,879.44, and they 
also paid fees for the protest of one of said notes due February 23, 

1883, amounting to $2.30, making a total of $60,881.74, less 
28 an amount paid by said last-named company on one of said 

notes due February 25, 1883, of the sum of $778.80, leaving 
a balance of $60,102-94, no part of which has been paid by said 
John V. Aver’s Sons nor by said Brown, Bonnell & Company, and the 
same is still due to said Commercial National Bank, with interest 
on each of the sums for which said notes were given from the time 


THE LAKE SUPERIOR IRON CO, ET AL. 13 


they respectively became due. Copies of said notes, with all en- 
dorsements thereon, are hereto attached, marked, respectively, Ex- 
hibits A, B, C, D, E, F, G, H, I, J, and K, and reference made 
thereto. 

That said Dan. P. Eells, at the reqvest of said defendant, Brown, 
Bonnells and Company, endorsed: for the accommodation of said 
company five certain promissory notes described as follows : 

One of said notes dated October 1), 1882, for the sum of $8,333.33, 
payable at Commercial National Bank, Cleveland, Ohio, on March 
21, 1883, and due March 24th, 1883. 

Another of said notes dated November 18, 1882, for the sum of 
$8,333.33, payable at Commercial National Bank, Cleveland, Ohio, 
four months after date and due March 21, 1883. 

Another of said notes dated December 18, 1882, for the sum of 
$6,250.00, payable at Commercial Nationai Bank, Cleveland, Ohio, 
on April 18, 1883, and due April 21, 1883. 

Another of said notes dated December 158, 1882, for the sum of 
$6,250.00, payable at Commercial National Bank, Cleveland, Ohio, 
on May 22, 1883, and due May 25, 1883. 

Another of said notes dated December 24, 1882, for the sum of 
$8,333.00, payable at Commercial National Bank, Cleveland, Ohio, 
on April 23, 1883, and due April 26, 1883. 

All of which notes were executed by said Brown, Bonnell and 
Company to the order of said Dan. P. Eells, and endorsed by him 
for the accommodation of said company as aforesaid, and which 

said notes said Brown, Bonnell and Company negotiated by 
29 getting the same discounted, and thereby received the face 

value thereof, less discount. Said notes were duly presented 
for payment at the times when and the places where they were re- 
spectively made payable, of all which said Brown, Bonnell and 
Company had due notice, but said company failed to pay said notes 
or any one of them when they respectively became due and pay- 
able as aforesaid, and said Eells has been compelled to pay and has 
paid to the holders of said promissory notes the sums so due by the 
terms of each, respectively, amounting in the aggregate to the sum 
of $37,499.66, of all which said Brown, Bonnell & Company had 
due notice, no part of which said sum has been paid by said Brown, 
Bonnell and Company, and the same is still due to said Ealls, with 
interest on each of the sums for which said notes were given from 
the time when they respectively became due ; copies of which notes, 
with all endorsements thereon, are hereto attached, marked Ex- 
hibits L, M, N, O, and P, respectively, and reference made thereto. 

That said Charles A. Otis, at the request of said Brown, Bonnell 
and Company, endorsed for the accommodation of said company 
eight certain promissory notes executed by said Brown, Bonnell and 
Compatiy to the order of said Charles A. Otis, and by him endorsed 
ws aforesaid. Said notes are described as follows: 

One of said notes dated December 4, 1882, for the sum of $5,000.00, 
payable at Commercial National Bank, Cleveland, Ohio, on April 
16, 1883, and due April 19th, 18883. 

Another of said notes dated December 4; 1882, for the sum of 
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$5.000.00, payable at Commercial National Bank, Cleveland, Ohio 
on April 17, 1883, and due April 20, 1885. 

Another of said notes dated December 4, 1882, for the sum of 

$5,000.00, payable at Commercial National Bank, Cleveland, Ohio, 
on April 18, 1883, and due April 21, 1883. 

30 Another of said notes dated December 4, 1882, for the sum 
of $10,000.00, payable at Commercial National Bank, Cleve- 

land, Ohio, on April 20, 1883, and due April 23, 1883. 

Another of said notes dated December 4, 1882, for the sum of 
$5,000.00, payable at Commercial National Bank, Cleveland, Ohio, 
on May 15, 1883, and due May 18, 1883. 

Another of said notes dated December 4, 1882, for the sum of 
$5,000.00, payable at Commercial National Bank, Cleveland, Ohio, 
on May 16, 1883, and due May 19, 1883. 

Avother of said notes dated December 4, 1883, for the sum of 
$5,000.00, payable at Commercial National Bank, Cleveland, Ohio, 
on May 18, 1883, and due May 21, 1883. 

Another of said notes dated December 4, 1883, for the sum of 
$10,000.00; payable at Commercial National Bank, Cleveland, Ohio, 
on May 19, 1883, and due May 22, 1883. 

All of which said notes said Brown, Bonnell & Company negoti- 
ated by getting the same discounted, and thereby received the face 
value thereof, less discount. The aggregate face value of said notes 
amounted to the sum of $50,000.00. 

Said notes were duly presented for payment at the times when 
and the places where they were respectively made payable, of all 
which said Brown, Bonnell and Company had due notice, but said 
company failed to pay said notes or any one of them when they re- 
snectively became due and payable as aforesaid, and said Charles A. 
Otis has been compelled to pay and has paid to the holders of said 
promissory notes the sums so due by the terms of each respectively, 
amounting in the aggregate to the sum of $50,000.00, of all which 
said Brown, Bonnell and Company had due notice; no part of 
which said sums of $50,000.00 has been paid by said Brown, Bon- 
nell and Company, and the same is still due to said Otis, with inter- 
est on each of the sums for which said notes were given from the 

time when they respectively became due. 
31 Copies of which notes, with all endorsements thereon, are 
hereto attached, marked Exhibits Q, R,S, T, U, V, W, and 
X, respectively, aud reference made thereto. 

That said William H. Harris endorsed, at the request of said 
Brown, Bonnell and Company, for the accommodation of said com- 
pany, five certain promissory notes executed by said Brown, Bon- 
nell and Company to the order of said William H. Harris, and by 
him endorsed for the accommodation of said company as aforesaid. 
Said notes are described as follows: 

One of said notes dated October 19, 1882, for the sum of $8,333.34, 
payable at Commercial National Bank, Cleveland, Ohio, on March 
23, 1883, and due March 26, 1883. 

Another of suid notes dated November 18, 1882, for the sum of 
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$8,333.34, payable at Commercial National Bank, Cleveland, Ohio, 
four months after date and due March 21, 1883. 

Another of said notes dated December 4, 1882, for the sum of 
$8,333.00, payable at Commercial National Bank, Cleveland, Ohio, 
on April 24, 1883, and due Apri! 27, 1883. 

Another of said notes dated December 18, 1882, for the sum of 
$6,250.00, payable at Commercial National Bank, Cleveland, Ohio, 
on April 24, 1883, and due April 27, 1883. 

Another of said notes dated December 18, 1882, for the sum of 
$6,250.00, payable at Commercial National Bank, Cleveland, Ohio, 
on May 23, 1883, and due May 26, 1883. 

All of which said notes said Brown, Bonnell and Company nego- 
tiated by getting the same discounted, ‘and thereby received the face 
value thereof, less discount. The aggregate face value of said notes 
amounted to the sum of $37,499.68. 

Said notes were duly presented for payment at the times when 

and the places where they were respectively made payable, 
32 of all which said Brown, Bonnell and Company had due 

notice, but said company failed to pay said notes or any one 
of them when they respectively becaine due and payable as afore- 
said, and said William H. Harris has been compelled to pay and 
has paid to the holders of said promissory hote- the several sums so 
due by the terms of each, respectively, amounting in the aggregate 
to the sum’ of $37,499.68; of all which said Brown, Bonnell and 
Company had due notice; no part of which said sum of $37,499.68 
has been paid by said Brown, Bonnell and Company, and the sum 
is still due to said Harris, with interest on each of the sums for 
which said notes were given from the time when they respect- 
ively became due; copies of which notes, with all endorsements 
thereon, are hereto attached, marked Exhibits 1, 2, 3, 4, and 5, re- 
spectively, and reference made thereto. 

That said Amasa Stone, during his lifetime, at the request of said 
Brown, Bonnell and Company, for the accommodation of said com- 
pany, endorsed five certain promissory notes executed by said Brown, 


~ Bonnell and Company to the order of said Amasa Stone, and by 


him endorsed for the accommodation of said company as aforesaid. 
Said notes are described as follows: 

One of said notes dated Noveinber 18, 1882, for the sum of 
$8,533.33, payable at Commercial National Bank, Cleveland, Ohio, 
four months after date and due March 21, 1883. 

Another of said notes dated December 4, 1882, for the sum of 
$8,333.00, payable at Commercial National Bank, Cleveland, Ohio, 
on April 21, 1883, and due April 24, 1583. 

Another of said notes dated December 18, 1882, for the sum of 
$6,250.00, payable at Commercial National Bank, Cleveland, Ohio, 
on April 17, 1883, & due April 20, 1883. 

Another of said notes dated December 18, 1882, for the sum of 
$6,250.00, payable at Commercial National Bank, Cleveland, Ohio, 

on May 16, 1883, and due May 19, 1883. 
33 Another of said notes dated October 19, 1882, for the sum 
of $8,333.33, payable ut Commercial National Bank, Cleve- 
Jand, Ohio, on March 19, 1883, and due March 22, 1883. 
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All of which said notes said Brown, Bonnell and Company nego- 
tiated by getting the same discounted, and thereby received the face 
value thereof, less discount. The aggregate face value of said notes 
amounted to the sum of $37,499.66. 

Said notes were duly presented for payment at the times when and 
the places where they were respectively made payable, of all which 
said Brown, Bonnell and Company had due notice, but said company 
failed to pay said notes or any one of them when they respectively 
became due and were presented for payment as aforesaid, and said 
Amasa Stone was compeiled to pay and did pay to the holders of 
said promissory notes the said several sums so due by the terms of 
each, respectively, amounting in the aggregate to the sum of 
$37,499.66, of all which said Brown, Bonnell and Company had due 
notice, and no part of said sum of $37,499.66 has been paid by said 
Brown, Bonnell and Company, and the same is still due to the estate 
of said Amasa Stone, deceased, with interest on each of the sums for 
which said notes were given from the time when they respectively 
became due; copies of which notes, with all endorsements thereon, 
are hereto attached, marked Exhibits 6, 7, 8, 9,and 10, respectively, 
and reference made thereto. 

And to secure the payment of the aforesaid notes so discounted 
and endorsed by the respective parties above named said Brown, 
Bonnell and Company delivered to each of said parties certain mort- 
gage bonds, hereinafter particularly specified, as collateral security 
or pledge to secure the payment of said promissory notes and to save 

said endorsers harmless from the payment thereof and from 
o4 all liability on account of their said respective endorsements, 

said bonds having been executed and delivered to Dan. P. 
Ealls and Jobn Hay (as trustees) or bearer by said Brown, Bonnell 
and Company, and were for the sum of five thousand dollars each 
and interest thereon at the rate of six per cent. per annum, payable 
semi-annually, coupons or interest warrants being attached to said 
bonds representing said interest— 

Said bonds so pledged being a part of a series of one hundred 
bonds numbered consecutively from one to No. 100, inclusive, all of 
like date (being dated April 3rd, A. D. 1882) and amount, and of the 
same tenor, except as to the time of their maturity, of which series 
six bonds, numbered consecutively from No. 1 to No. 6, inclusive, 
are payable on the 3rd day of April, 1884; seven borids, numbered 
consecutively from No.7 to No. 13, inclusive, are payable on the 3rd 
day of April, 1885; eight bonds, numbered consecutively from No. 
14 to No. 21, inclusive, are payable on the 3rd day of April, 1886; 
nine bonds, numbered consecutively from No. 22 to No. 30, inclu- 
sive, are payable on the rd day of April, 1887; ten bonds, num- 
bered consecutively from No. 31 to No. 41, inclusive, are payable on 
the 3rd day of April, 1888; twelve bonds, numbered consecutively 
from No. 42 to No. 53, inclusive, are payable on the 3rd day of April, 
1889; fourteen bonds, numbered consecutively from No. 53 to No. 
66, inclusive, are payable on the 3rd day of April, 1890; sixteen 
bonds, numbered consecutively from No. 67 to No. 82, inclusive, are 
payable on the 3rd day of April, 1891, and eighteen bonds, num- 
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bered consecutively from No. 83 to No. 100, inclusive, are payable 
on the 3rd day of April, 1892, and the payment of the principal and 
interest of all of said bonds is secured by mortgage cr deed of trust 
in the nature of a mortgage, bearing even date with said 
35 bonds, made by said Brown, Bonnell and Company to said 
Dan. P. Eells and John Hay, trustees, conveying to them in 
trust for the security of the successive holders of all or any of said 
bonds, on the real estate of said corporation, situated in the city of 
Youngstown, county of Mahoning and State of Ohio, consisting of 
about forty-five acres of land, with the two biast furnaces, six iron- 
rolling mills, and other buildings, improvements, fixed machinery, 
and other fixtures thereon, and of all the interest of said Brown, 
Bonnell and Company in what is known as the Struther’s blast 
furnace property, comprising about thirty-two acres in the town- 
ship of Poland, in said county; and is further secured by a pledge 
in writing to said Dan. P. Ealls and John Hay, trustees, upon the 
trust aforesaid, of seven hundred and ninety-three shares, of no 
market value, as far as is known to defendants, of the Mahoning 
Coal Company, a mining corporation of said State of Ohio, to copies 
of which mortgage and pledge hereto attached, marked Exhibits 
“11” and “12,” respectively, and said mortgage copy made a part 
of this pleading, reference is hereby made for a particular descrip- 
tion of the premises and property so included therein to secure the 
payment of said bonds, the conveyance of said property being abso- 
lute, except upon the performance of all the conditions in said mort- 
gage contained, among which conditions was one that said Brown, 
Bonnell & Company should pay according to the tenor thereof each 
and every one of said bonds, with all the interest thereon as it be- 
cume due. 
And the aforesaid answering defendants aver that said condition 
has not been complied with, a large amount of interest having be- 
come due upon said bonds has not been paid, according to 
36 the tenor thereof, and the c-upons thereto attached, amount- 
ing in all upon the bonds so held by these answering defend- 
ants to the sum of thirty-one thousand five hundred dollars, with 
interest from the time said coupons became due, amounting to $ 
and said answering defendants aver that said bonds so held by 
them have been certified as required by the terms of said mortgage, 
and all of the conditions required to be performed by said trustees 
have in all respects been performed, while said Brown, Bonnell and 
Company have failed to perform the condition hereinbefore specified, 
as well as other conditions of said mortgage on its part to be per- 
formed, and said deed has become absolute. Said mortgage was 
duly received for record by the recorder of said county of Mahoning, 
at this office, on the 17th day of February, 1885, at 2.35 o’clock p. m., 
and duly recorded February 19, 1883, in Mahoning County, Ohio, 
tecords of Mortgages, in volume 21, at page 265, &c., and became 
and is a first lien on the property therein described. 
Said Commercial National Bank holds thirty of the aforesaid 
bonds, numbered from 71 to 100, both inclusive. 
3—227 
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Said Dan. P. Ealis holds sixteen of the aforesaid bonds, numbered 
from 1 to 16, both inclusive. 

Said Charles A. Otis holds sixteen of the aforesaid bonds, num- 
bered from 33 to 44, both inclusive, and 61 to 64, inclusive. 

Said William H. Harris holds sixteen of the aforesaid bonds, 
numbered from 17 to 32, both inclusive. 

Said executors of the estate of Amasa Stone, deceased, hold six- 
teen of the aforesaid bonds, numbered from 45 to 60, both inclusive. 

And said answering defendants further aver that the con- 
o7 ditions upon which said bonds were pledged to them, re- 
spectively, have been broken, and said bonds or the proceeds 
thereof belong to said answering defendants, and they are entitled 
to the amount of interest now due and unpaid upon said bonas as 
applicable upon the claims so held against said Brown, Bonnell 
and Company as hereinbefore specified ; and said defendants, Ealls 
and Hay, trustees, aver that the facts hereinbefore set forth in this 
pleading are in all respects true, and they reassert the same; and 
said answering defendants, together with said defendants, Ealls & 
Hay, trustees, and all of said answering defendants pray thai in de- 
fault of payment of the amount of interest now due or the amount 
of principal and interest that may become due before a final decree 
shall be taken herein that said mortgage may be foreclosed and said 
premises sold free of all claims of said Brown, Bonnell and Company 
and the proceeds thereof applied to the payment of the amounts so 
found due these answering defendants as they may be respectively 
entitled thereto. 

And said answering defendants admit that, except as hereinbefore 
stated, the averments and allegations set forth in the original and 
supplemental bills are true, and they reassert the same in their own 
behalf; and they aver that since the commencement of this suit, as 
they are informed and believe and aver the facts so to be, that the 
president of said Brown, Bonnell and Company, Herbert C. Ayer, 
who has become insolvent and was insolvent prior to October 20, 
1883, and had not in any way acted for said company since his in- 
solvency became known, which was some time in February of 
said year, did, on the 20th day of October, 1883, by an instru- 

ment of writing of that date, to which he signed the 
38 name of Brown, Bonnell and Company by himself, as 

president, appoint Henry Crawford, of Chicago, Illinois, 
general counsel of said Brown, Bonnell and Company, thereby 
authorizing and directing him to take full and exclusive charge 
of all litigation against or in favor of said corporation, and to ° 
fully represent and appear for it in all legal proceedings and 
take care of its interests in all negotiations for arrangements or 
composition with its creditors or for reorganization, as will appear 
by a copy of said instrument of writing which is attached hereto 
and marked “Exhibit Z,” and to which reference is hereby made. 

All of which was done without any authority whatsoever from 
the board of directors or stockholders of said corporation and with- 
out their knowledge or consent and for the purpose of giving 
preference to certain creditors of said corporation and to damage the 
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rights and interests of others, and that said property might be taken 
from the hands of the receiver appointed by this court whereby it 
might be endangered, wasted, and thereby the securities of these 
answering defendants greatly lessened ; and pursuant to said fraud- 


‘ulent design, in giving preference to certain of said creditors, the 


said Henry Crawford, so representing said Brown, Bonnell and 
Company, without the authority of its stockholders and board of di- 
rectors, did, on or about the 23rd day of November, A. D. 1883, ap- 
pear before the court of common pleas of Mahoning county, in said 
State of Ohio, and by his confession thirty-three judgments were 
entered against said corporation, amounting in the aggregate to the 
sum of five hundred and seventy thousand eight hundred and six 
dollars and sixty-nine cents; which judgments were so entered with- 
out the authority of said company, as hereinbefore stated. 
Wherefore these answering defendants, together with said 
39 Eells and Hay, trustees, also pray, for the reasons set forth in 
the original and supplemental bill- and on account of the 
facts hereinbefore stated occurring since the filing thereof, that 
the receiver heretofore appointed by this court in this cause may be 
retained until the rights of all the parties therein shall be deter- 
mined and the final decree shall be entered herein. 
And for such other and further relief as these answering defend- 
ants may be entitled to and as equity and good conseience may re- 


quire. 
JOEL W. TYLER, 
A. ST. J. NEWBERRY, 
Sol’s for Def’ts. 


THe Strate or Ono, | 
Cuyahoga County, J 


Dan. P. Eels, being first duly sworn, on oath says that he is one 
of the defendants named in the foregoing answer and cross-bill ; that 
he has read the same and is acquainted with its contents, and that 
the facts stated and allegations contained therein are true as he 


verily believes. 
DAN. P. EELLS. 


Subscribed in my presence and sworn to before me this 1st day 
of December, A. D. 1883. 
[SeAL. | G. W. SHUMWAY, 
Notary Public. 


“ExHisit Z.” 
New York, Oct. 20, 1883. 


Henry Crawford, of Chicago, Ill., is hereby appointed general 
counsel of Brown, Bonnell & Co., and as such is authorized and di- 
rected to take full and exclusive charge of all litigation against or 
in favor of said corporation and to fully represent and appear for it 
in all legal proceedings and take care of its interests in all negotia- 
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tions for arrangements or composition with its creditors or for reor- 


ganization. 
BROWN, BONNELL & CO., 
By H. C. AYER, President. 
40 “Exuisit 11.” 


This indenture, made this third day of April, A. D. one thousand 
eight hundred and eighty-two, by and between Brown, Bonnell and 
Company, a corporation organized and existing under the laws of 
the State of Ohio, party of the first part, and Dan. B. Eells and John 
Hay, of the city of Cleveland, Ohio, parties of the second part, wit- 
nesseth : 

That whereas the pariy of the first part, being thereto empowered 
by law, has, by due action taken, resolved to borrow money in the 
aggregate — five hundred thousand dollars and to issue therefore 
its bonds bearing even date herewith, one hundred in number, in 
the denomination of five thousand dollars each, all of like tenor 
except as to the time of their maturity; of which bonds six are pay- 
able in two years, seven in three years, eight in four years, nine in 
five years, ten in six years, twelve in seven years, fourteen in eight 
years, sixteen in nine years, and eighteen in ten years from the date 
hereof, the bonds to be duly executed under the seal of the party of 
the first part, by the president and treasurer thereof, and the interest 
coupons to be authenticated by the lithographed fac-simile of the 
signature of said treasurer, and the bonds also to bear the certificate 
of the parties of the second part; each of which bonds, with the 
coupons attached, shall, except as to the time of maturity, be of the 
tenor and effect following—that is to say : 


UNITED STATES OF AMERICA, 
State of Ohio. 


No. —. $5,000. 


Brown, Bonnell and Company, a corporation organized and ex- 
isting under the laws of Ohio, acknowledges itself indebted unto 
Dan. P. Eells and John Hay or bearer in the sum of five thousand 
dollars, and promises to pay the same on the third day of April, A. 


D. one thousand eight hundred and — (18—), at the Commercial 
National Bank, in the city of Cleveland, Ohio, and to pay 
41 interest thereon from and after the third day of April, 1882, 


at the rate of six per centum per annum, semi-annually, on 
the third days of October and April in each year, at said bank, upon 
presentation and surrender of the interest warrants hereto attached 
as they respectively become payable. 

This bond is one of a series of one hundred bonds numbered con- 
secutively from number one to number one hundred, inclusive, all 
of like date and amount and of the same tenor, except as to the time 
of their maturity; of which series, six bonds, numbered consecu- 
tively from number one to number six, inclusive, are payable on 
the 3rd day of April, 1884; seven bonds, numbered consecutively 
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from number seven to number thirteen, inclusive, are payable on the 
3rd day of April, 1885; eight bonds, numbered consecutively from 
number fourteen to number twenty-one, inclusive, are payable on the 
3rd day of April, 1886; nine bonds, numbered consecutively from 
number twenty-two to number thirty, inclusive,are payable on the 3rd 
day of April, 1887 ; ten bonds, numbered consecutively from num- 
ber thirty-one to number forty, inclusive, are payable on the 3rd 
day of April, 1888; twelve bonds, numbered consecutively from 
number forty-one to number fifty-two, inclusive, are payable on the 
3rd day of April, 1889; fourteen bonds, numbered consecutively 
from number fifty-three to number sixty-six, inclusive, are payable 
on the 3rd day of April, 1890; sixteen bonds, numbered consecu- 


« stively from number sixty-seven to number eighty-two, inclusive, 


are payable on the 3rd day of April, 1891, and eighteen bonds, num- 
bered consecutively from number eighty-three to number one hun- 
dred, inclusive, are payable on the 3rd day of April, 1892. The 
payment of the principal and interest of all of said bonds is secured 
by a deed in the nature of a mortgage, bearing even date herewith, 
made by said corporation to said Dan. P. Eells and John Hay, 

trustees, conveying to them in trust, for the security of the 
42 successive holders of all of said bonds, all the real estate of 

said corporation situate in the city of Youngstown, county of 
Mahoning and State of Ohio, consisting of about forty-five acres of 
land, with the two blast furnaces, six iron-rolling mills, and other 
buildings, improvements, fixed machinery, and other fixtures there- 
on, and of all the interest of said corporation in what is known as 
the Struther’s blast furnace property, comprising about 32 acres in 
the township of Poland, in said county, and is further secured by a 
pledge in writing to said Dan. P. Eells and John Hay, upon the trust 
aforesaid, of 793 shares of the capital stock of the Mahoning Coal 
Company, a mining corporation of the said State of Ohio, to which 
mortgage and pledge reference is hereby made, and upon the certifi- 
cate of said trustees hereon endorsed this bond will become secured 
by the said mortgage and by said pledge of shares. 

In testimony whereof the said corporation, Brown, Bonnell and 
Company, has caused its corporate seal to be hereto affixed and this 
bond to be subseribed by its president and treasurer and the accom- 
panying interest warrants to be authenticated by the lithographed 
fac-simile of the signature of suid treasurer on this third day of April, 
A. D. 1882. 

[SEAL. ] , President. 
, Treasurer. 


(Trustee's Certificate.) 


We hereby certify that the within bond is issued under and by 
virtue of the deed in the nature of a mortgage therein named, and 
that the payment of the principal and interest of said bond is secured 
by said mortgage and by the pledge of shares therein named. 
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( Coupon.) 


$150.00. On the third day of October, 1882, Brown, Bonnell and 
Company will pay to the bearer, at the Commercial National Bank, 
in the city of Cleveland, Ohio, one hundred and fifty dollars, being 
the semi-annual interest that day due on its bond No. —. 


F. H. MATHEWS, Treasurer. 


43 And whereas, for the purpose of securing the payment of 

said bonds and the interest thereon, the party of the first part 
is by law authorized and has, by due action taken, determined to 
make this deed in the nature of a mortgage, and directed its presi- 
dent and secretary to execute and deliver said deed to the parties of 


the second part as trustees: e- 


Now, therefore, in order to secure the payment of said bonds and 
the interest coupons thereto attached, and the performance on its 
part of its covenants in this indenture contained, and in considera- 
tion of one dollar to it paid by the parties of the second part, the 
receipt whereof is hereby acknowledged, the parties of the first part does 
hereby grant, bargain, sell, alien, convey, and confirm unto the 
parties of the second part and the survivor of them and unto his 
heirs and assigns forever all of the following twenty-nine parcles 
of land situate in the city of Youngstown, county of Mahoning and 
State of Ohio, and all and singular the two blast furnaces, the six 
rolling mills, and all the other buildings, structures, improvements, 
fixed machinery, and’other fixtures thereon, of which pareles of land 
the 1st parcel is part of lot No. 10, in the east division of our lots in 
the original town plat of Youngstown, and is bounded as follows: 
Beginning at a poston the east lineof the highway toGibson’s fording 
and 15 feet from common water mark in the Pennsylvania and Ohio 
canal, running thence south on the east line of said road 16 rods; 
thence east 10 rods; thence south 16 rods; thence west on the bank of 
said canal 15 feet from common water mark, 10 rods to the place of be- 
ginning, containing one acre of land. The 2d parele is also a part of 
said out-lot No. 10,and is bounded as follows: Beginning at the north- 
east corner of the lst parcel, 15 feet from the top water line of the said 
canal, running thence south 18 rods and 23 links to the Mahoning 
river; thence eastwardly on the north bank of said river 18 rods and 

12 links to a post near the outlet of a ditch; thence north, 
44 parallel with the east line of the 1st parcel, 16 rods and 21 

links to the bank of said canal, and thence on the bank of 
said canal N. 863° W.18 rods to the place of beginning, containing 
about 2 acres and 17 perches. The 3rd parcel is bounded as fol- 
lows: Beginning at the low water mark on the south bank of the 
Mahoning river and on the east line of the 2nd parcel on which 
stands the Falcon furnace, running thence north on said east line of 
the 2nd parcel to a stake 15 feet from the water in said canal; 
thence eastwardly, along the bank of said canal, keeping 15 feet from 
the water therein, to a point such that, if a line were drawn from it 
southerly parallel with the first-named boundary line of this parcel 
so us to meet a line drawn eastwardly along the bank of said river 
from the place of beginning, there would be contained within said 
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four boundary lines one acre of ground, and said parcel has for its 
boundary lines the said four described lines. The 4th parcel is 
known as part of lot No. 1, in the original survey of the south di- 
vision of out-lots in the town plat of Youngstown, and is bounded 
on the northerly side by the outer line of the towing path of said 
canal; on the easterly side by the highway or street leading to the 
Mahoning bridge; on the southerly side by the Mahoning river, 
and on the westerly side by the west line of said lot No. 1, which 
is also the east line of lands formerly owned by by the late William 
Rayen, deceased. ‘The 5th parcel is bounded as follows: Beginning 
at the northwest corner of a lot known asthe Phaenix furnace lot 
and ata point 15 feet south of the common water mark in said 
canal; thence running S. 294° W.8 chains and 35 links to low 
water mark on the north bank of the Mahoning river; thence N. 
827° W.6 chains 7} links; thence N. 29}° E. 3 chains 30} links; 
thence N. 603° W. 1 chain 894 links; thence N. 29}° E. 5 chains 30 
links to an iron stake 15 feet south of top water line of said canal ; 

thence S. 73° E.1 chain 72 links; thence 8. 763° E. 6 chains 
45 4 links to the place of beginning, containing about 5,74, acres. 

The 6th parcel is bounded and described as follows: Begin- 
ning at a point on the north line of the right of way and lands for- 
merly belonging to the Pennsylvania and Ohio Canal Company, 
where said line is met by the west line of the east half of lot No. 
33 of Bone and Wicks’ subdivision of a part of the south division 
of out-lots in the town plat of Youngstown ; thence running north- 
erly along said west line to the south line of the north half of said 
lot No. 33; thence westerly along said south line and parallel with 
Bane street to the west line of said lot 33; thence northerly along 
said west line of said lot 30 feet; thence easterly parallel with 
Bane street to the west line of the east half of said lot; thence 
northerly along said west line of said east half of said lot 12 feet; 
thence easterly parallel with Bane street to the east line of said lot 
33; thence northerly along said east line of said lot to the south line 
of Bane street; thence easterly along the south line of Bane street 
to a point where said south line of Bane street would be met by the 
production southerly of the east line of Walnut street; thence north- 
erly along the southerly production of said east iine and along the 
east line of Walnut street to the northwest corner of lot No. 21 of 
said Bane and Wicks’ subdivision; thence easterly parallel with 
Bane St. to the northeast corner of lot No. 16 of Bane & Wicks’ said 
subdivision; thence easterly along the south line of an alley to the 
west line of Presq’Isle street ; thence southeriy along said west line 
last named to the north line of the right of way and lands formerly 
belonging to the said canal company, and thence westerly along said 
north line of the right of way and lands last named to the place of 
beginning. The7th parcel is a part of lot No. 252 of latest number- 
ing of lots in said city,and is bouuded as follows: Beginning at the 
southeast corner of said lot, thence running northerly along the east 
line thereof 18 feet ; thence by a southwesterly course to a point on 

the south line of said lot distant westerly 45} feet from 
46 the southeast corner of said lot; thence easterly along 
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the south line of said lot 45} feet to the place of beginning. 

The 8th parcel is bounded as follows: Beginning at a point on the 
east line of Presq’Isle street S. 23° W. 26 links from the southwest 
corner of a lot conveyed to Brown, Bonnell & Co. by C. H. An- 
drews et al. by a deed which is recorded in the records of said 
county in volume 20, at page 84 et seq., thence running 8. 23° W. 
along said east line of said street 20 feet; thence S. 813° E. 1 chain 
and 52 links; thence N. 40 E. 20 feet; thence N. 814° W.1 chain 
and 53 links to the place of beginning. 

The 9th parcel is that part of lot 33 which was conveyed to An- 
drews & Hitchcock 2d July, 1860, by David Tod, and is bounded - 
follows: Beginning at a stake on the line between said lot and lot 3 
1 chain 68 links S. 293° W. from the south line of Front so 
thence running S. 293° W. 95 links to the canal; thence up said 
canal 49 links; thence N. 4° E. 1 chain 50 links; thence S. 82}° 
E. 31 links; thence 8S. 872° E. 58 links to the place of beginning. 

The 10th parcel is that part of out-lot No. 32 of the southeast di- 
vision of out-lots in the former village of Youngstown, which, on 
the 12th September, 1859, was conveyed by J. Warner to Andrews 
& Hitchcock, and is bounded as follows: Beginning at a stake 
where the west line of said lot 32 meets the berme bank of said 
canal, running thence N. 293° E. 95 links; thence S.85° E. 1 chain 
23 links ; thence S. 283° W. 80 links; thence S. 89° W. 1 chain 30 
links to the place of beginning. 

The 1]th parce! is the south part of city lot No. 281 of the latest 
numbering of lots in said city, and is bounded as follows: Begin- 
ning at a pointon the east line of Presq’Isle street 8. 23° W. 2 
chains 78} links from the southeast corner of Front and Presq’ 
Isle streets, thence running along the east line of Presq’Isle street 
S. 24° W. 26 links; thence S. 793° E. 1 chain 53 links; thence N. 
4° K. 2i links; thence N. 77° W. 1 chain 55 links to the place of 
beginning. The 12th parcel is known as city lot. No. 280 of the 

latest numbering of lots in said city, and is bounded as follows: 
47 Beginning at a point on the east line of Presq’Isle street S. 

24° W., 20 feet from the southwest corner of said lot No. 281, 
thence running along the east line of said street S. 25° W., 653 links 
to said canal ; thence along the north side of high water in said canal 
S. 833° E., 1 ‘chain 50 links: thence N. 4° E.,524 links; thence N. 
792° W., 1 chain 52 links, to the place of beginning. The 13th parcle 
is all the land which was conveyed on December 5th, 1863, by by 
William Lindsay et uz to the firm of Brown, Bonnell & Co. by a deed 
which is recorded in vol. 28, at pages 233 et seg., which deed is here 
referred to. The 14th parcel is all the land ever owned or occupied 
by the Pennsylvania and Ohio Canal Company which lies between 
the center of Crab creek on the east and the east side of what is 
known as Rany’s Mill, on the west, including between said east and 
west boundaries all of the land ever occupied by berme-bank water 
channel and towing path of said canal. The 15th parcel comprises 
all the lands conveyed to the firm of Brown, Bonnell & Co. by Henry 
Manning on November 26th, 1863, by a deed recorded in said ree- 
ords, in vol. 19, at page 111, except such part of said lands as lie- in 
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the 14th parcel and including all such rights as were conveved by 
said Henry Manning in his said deed, which is here referred to. 
The 15 parcels above named were conve ved on the 9th day of Oecto- 
ber, 1875, by Joseph H. Brown et al. to the party of the first part by 
a deed which is recorded in the records of said county, in vol. 38, 
at page 606 et seq., and is here referred to. 

The 16th parcel is the west half of the south half of lot No. 33 
in Bane and Wicks’ said subdivision, and also all of lot 32 in said 
subdivision, except such part of said lot No. 32 as was sold by Almon 
Raney and wife and Bostwick Raney to Ellen Ferrall, and except 
also such part of said lot 32 as was conveyed by said Almon Raney 
and wife and Bostwick Raney to Ann McGraw by a deed whichis 
recorded in the records of said county, in vol. 19, at page 493. Said 

16th parcel was conveyed to ‘said corporation 9th October, 
48 1879, by H. O. Bonnell et ux by a deed recorded in said rec- 
ords, in vol. 45, at page 352. The 17th parcel is the north 
half of the west half of lot No. 33 of said Bane and Wicks’ subdi- 
vision, excepting so inuch thereof as was conveyed away by Geo. A. 
Young prior to 24th March, 1880. The part above conveyed of said 
north half was conveyed to said corporation by A. W. Jones et ux 
24th April, 1880, by a deed recorded in gajd records, i in vol. 47, at 
page 384, and this 17th parcel shall contain as a part thereof all the 
interest conveyed by said Jones in said deed to said corporation in 
any other part of said lot 33 of said subdivision. The 18th parcel 
contains all that part of lot 275 of the latest numeration in said city 
which was conveyed to said corporation by Mary Degen et al. 24th 
November, 1880, by a deed which is recorded in said records, in vol. 
48, at page 98. The 19th parcel is city lot No. 574, of the latest 
numeration in said city, and was conveyed to said corporation ord 
January, 1881, by John Rigney et ux, by deed recorded in the records 
of said county, in vol. 45, at page 583. The 20th parcel is lot No. 
572 of the latest numeration in said city, and was conveyed 8th 
February, 1881, to said corporation by Bryan Kennedy et al. by a 
deed recorded in vol. 49, at page 14. The 21st parcel is lot No. 511 
of the latest enumeration in said city, and was conveved 22d Feb- 
ruary, 1881, to said corporation by E. M. Wilson, administrator of 
Patrick Corrigan, by a deed recorded in the said records, in vol. 48, 
at page 291. ‘The 22d parcel is the east half of lot No. 580, of the 
latest threat in said city, and was conveyed to said corpora- 
tion 19th March, 1881, by Christian Ludt ef al. by a deed recorded 
in said records, in vol. 49, at page 93. ‘The 23rd parcel is the north- 
west part of original lot No. 11, as shown by plat of village lots of 
Youngstown, made by Dr. Henry Manning and recorded in Ma- 
honing County Records of Plats, vol. 1, page 51, bounded as follows 
Beginning at the northwest corner of said lot No. 11, thence N. 
743° E., 1 chain to lot owned by M. Fee, and now known as city lot 
No. 582, new number; thence south 2 chains 71} links; thence 
49 west 98 links to east line of original lot No. 12; thence N. $° 
E., 2 chains 44} links to the place of beginning, containing 
about one-fourth of an acre of land, and was conveyea Ist July, 
1881, to said corporation by Thomas George et ux. by a deed recorded 
4—227 
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in said records in vol. 49, at page 392. The 24th parcel is the west 
half of lot 580 of the latest enumeration in said city, and is the 
same land which was conveyed to said corporation IJst July, 1881, 
by Catherine Scanlon et al. by a deed recorded in said records, in 
vol. 49, at page 392. The 25th parcel is part of a larger parcel of 
ground conveyed to John Stambaugh, trustee, by W. 5. Parmelee, 
trustee, 3lst July, 1871, by a deed recorded in said records, in Deed 
Book 31, at page 273 et seq.,and is bounded and described as follows : 
Beginning on the east line of said larger parcel at the middle of a 
stone monument standing atthe northwest corner ofa piece of ground 
conveyed by the Liberty and Vienna Railroad Company to the 
Ashtabula, Youngstown & Pittsburgh Railroad Company by a deed 
dated 25th August, 1871, and recorded in said records, in vol. 33, at 
page 463 et seq. ; thence running along the east line of said larger 
parcel conveyed, as aforesaid, by W. S. Parmelee, trustee, N. 50° 28’ 
E., about 398,', feet to a stone monument at a point 15 feet southerly 
from the line of high water mark, on the south side of the Pennsyl- 
vania and Ohio canal; thence along a line parallel with and dist- 
ant 15 feet southerly from the said line of high-water mark 
on the south side of said canal N. 49° 44’ W., about 1353 
feet to a point which, measured along a line perpendicular to 
the east line of Market street, is distant easterly 150 feet from 
the east line of Market street; thence along a line parallel with and 
distant 150 feet easterly from the east line of Market street S. 31° 
20’ W., about 421,?, feet to the north line of said ground conveyed, 
as aforesaid, to the Ashtabula, Youngstown and Pittsburgh Railroad 

Co., and thence along the said north line of land conveyed to 
50) said railroad company S. 59° 2’ E., about 139,55 feet to the 

beginning, containing 1 acre and ;°,53,455 of an acre of land, 
and is the same land conveyed to said corporation by John Stam- 
baugh, trustee, et al., 14th July, 1881, by a deed recorded in said 
records in vol. 50, at page 66 et seg. The 26th parcel is the east end 
of out-lot No. 2, in said city, contains about 3 & 7,3;, of an acre of 
land, and is the same land conveyed to said corporation 30th July, 
1881, by Edwin Bell et al. by a deed recorded in said records in vol. 
50, at page 63 et seg., which deed is here referred to for a more par- 
ticular description of said last-named parcel. The 27th parcel is lot 
No. 576 of the latest enumeration in said city and was conveyed to 
said corporation 16th November, 1881, by Mary Kelly. by a deed 
recorded in said records in vol. 51, at page 34. The 28th parcel is 
the east part of lot No. 575 of the latest enumeration in said city, and 
bounded as follows: Beginning at the northwest corner of lot No. 
574, on the south line of the Pennsylvania and Ohio canal, thence 
in a westerly course, parallel with the south line of said lot No. 575, 
25 feet; thence south, parallel with the west line of lot No. 574, to the 
north line of lot No. 573; thence east along the north line of said lot 
573 25 feet to the southwest corner of said lot No. 574, and thence 
north along the west line of lot No. 574 to the place of beginning, 
and was conveyed to the said corporation 25th November, 1881, by 
Mary Joice et al. by a deed recorded in said records in vol. 51, at 


page 63. The 29th parcel is the west part of lot No. 575 of the latest 
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enumeration in said city, situated on the south side of the Pennsyl- 
‘ania and Ohio canal, bounded on the north by the towing path of 
said canal, on the east by the east part of said lot No. 575, which 
said east part was conveyed by Charles Gillen to Mary Kelley; 
on the south by lots 573 and 577, and on the west by lot 
576, and was conveyed to said corporation 2d December, 1881, 
by Michael Connors et al. by a deed recorded in said records 

in vol. 51, at page 90; also all the right, title, and 
51 interest of the party of the first part in and to that lot of land 

on the northeast corner of Bane and Champion streets, in 
said city of Youngstown, on which stands the new brick office re- 
cently erected by it; also all the other lands and rights in lands in 
the said city of Youngstown owned by said party of the first part as 
a part of its iron manufacturing works therein, saving the reserva- 
tions and exceptions hereinafter written ; also all the right, title, 
and interest of the party of the first part in and to those two certain 
parc/es of ground in the township of Poland, in said county, one of 
about 29 & ;4%; acres and one of about 2 & ;35 acres, known as the 
Struthens furnace property, lately purchased by contract by the 
party of the first part from Thomas Struthens ef al. and now in its 


possession, and in the blast furnace and all buildings, structures, 


fixed machinery, and other fixtures thereon, saving and reserving, 
nevertheless, out of and from the above conveyance all that part of 
the 29 parcels first above named which was conveyed by the party 
of the first part to the N. Y., P. and O. Railroad Company as a right 
of way for its railroad, and all that part of the residue of said 29 
parcels which lies north of the land so conveyed to said railroad 
company, and also reserving and excepting all the rights in and all 
parts of all the said first named 29 parcels of land which were re- 
served and excepted to the respective gtantors in all of the deeds 
to the party of the first part above named, and this conveyance is 
made subject to the stipulations in al] of said deeds contained : 

To have and to hold all and singular the premises aforesaid, but 
subject to the reservations above named, unto the said parties of the 

second part as joint tenants and not as tenants in common, 
52 and to the survivor of them and to his heirs and assigns for- 

ever, but nevertheless in trust to secure the payment, accord- 
ing to their tenor and to'the successive holders and owners thereof 
of each of said bonds and of each of said interest coupons thereto, 
attached, and upon the further trusts and conditions following and 
subject to the powers and agreements hereinafter named, and it is 
expressly covenanted and agreed between the parties of this in- 
denture as follows—that is to say : 

First. That the said bonds shall be certified by the parties of the 
second part according to the form of certificate above named, and 
until so certified shall not become secured hereby; that until default 
shall be made by the party of the first part in the payment, pursuant 
to the terms thereof, of the principal or interest of any of said bonds, 
and so loug as the party of the first part shall well and truly per- 
form all its covenants contained in said bonds and in this indenture, 
it shall remain in the quiet and peaceable possession, use, enjoy- 
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ment, and control of all the property hereinbefore conveyed, and if 
it shall well and truly pay, according to the tenor thereof, each and 
every one of said bonds, with all the interest thereon, and if it shall 
also at all times keep and perform all its other covenants and agree- 
ments herein contained, or if in case of any default by it in the per- 
formance of any of its said other covenants and agreements it shall, 
within thirty days after receiving notice thereof either from the 
parties of the second part or their survivor or their successors in the 
trust, fully repair such default, then this indenture and all the right, 
title, and estate hereinbefore conveyed shall become and remain 

void and of no effect, but otherwise be in full force and virtue. 
D3 Second. That so soon as the party of the first part shall, in 

accordance with the terms of its said contract with said 
Struthers and others, become seized of the legal title of said Struth- 
ers’ furnace property it will, upon request of the parties of the second 
part, or the survivor, convey the same to them upon the same trusts 
herein contained. 

Third. That the party of the first part will, so long as any of said 
bonds or the interest thereon may be outstanding and unpaid, keep 
all of the said conveyed property in good and reasonable repair and 
condition ; will cause all taxes thereon to be promptly paid, and will 
neither do nor suffer to be done any act whereby the lien hereby 
created shall be impaired, subject, however, to its right hereinbefore 
reserved to use and employ said property in the ordinary manner ; 
and it further hereby agrees to pay all of said bonds and the interest 
warrants attached according to their true tenor. 

Fourth. That while any of said bonds or interest remains unpaid 
the party of the first part will keep insured in good and responsible 
companies against loss or damage by fire all such of the inflam- 
-able part of the property hereby conveyed as shall be reasonably 
insurable in an aggregate sum not less than two hundred thousand 
dollars, if so much insurance can be obtained, such insurance to be 
made and kept payable to the parties of the second part as trustees 
herein, but the money received by the trustees in case of loss or 
damage by fire on account of such insurance shall, upon the request 
of the parties of the first part, be applied by the parties of the second 
part to the repairing, replacing, or rebuilding under the joint direc- 
tion and control of both parties the property so damaged or de- 
stroyed. | 

Fifth. That the lien hereby created shall not in anywise 
54 be lessened or impaired by reason of the additional security 
for the payment of said bonds as named in the said bonds. 

Sixth. That in case of a foreclosure of the lien hereby created the 
avails of the property sold, first deducting costs and a reasonable com- 
pensation to be paid to the parties of the second part herein, shall be 
applied to the payment of all said bonds then remaining outstanding 
and unpaid, without preference to any because of difference in the 
time of maturity, but in such case all of the matured interest coupons 
on all outstanding bonds shall be paid before payment of any part 
of the principal. : 

Seventh. That the party of the first part further covenants and 
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agrees that it has hitherto never executed any mortgage or other 
conveyance creating any lien or incumbrance on any of the above- 
conveyed lands. 

In testimony whereof the party of the first part has caused its cor- 
porate seal to be hereto affixed and these presents to be subscribed 
by its president and secretary and the parties of the second part, in 
token of their acceptance of the trusts hereby created, have hereunto 
set their hands and seals on the day first above written. 

HERBERT C. AYER, President. 
A. W. JONES, Secretary. 


Signed, sealed, acknowledged, & delivered in presence of— 
F. H. MATHEWS, 
S. B. GOODALE, 
As to H. C. Ayer. 
SIDNEY STRONG, 
WILLIAM R. MURRICK, 
As to A. W. Jones. 
[ Brown, Bonnell & Company Seal.] 


55 THE STATE OF NEw YorK, 
County of New York, City of New York, | ss 

Before me, a commissioner of deeds for the State of Ohio, residing 
in said city & county, duly commissioned, personally came Herbert 
C. Ayer, president of the corporation Brown, Bonnell and Com- 
pany, and acknowledged that as president of said corporation. he 
subscribed the foregoing indenture, and that his execution thereof 
and the affixing of the common seal of the corporation thereto was 
done by direction of a resolution of the board of directors, and that 
the foregoing indenture was his free act and deed as such president 
and the free act and deed of the said corporation. 

Witness my hand and official seal on this 16th day of June, anno 
Domini 1882. 

[ SEAL. | S. R. GOODALE, 
Commissioner for Ohio, Resident in New York City. 


THe Strate or OnIo, - 
Mahoning County, 


Before me, a notary public within and for said county, personally 
came A. W. Jones, secretary of the corporation Brown, Bonnell & 
Company, and acknowledged that as such officer he subscribed his 
name to the foregoing indenture and affixed thereto the common 
seal of the said corporation, and that the same was his free act and 
deed as such officer and the free act & deed of said corporation ; and, 
being sworn, he says that what purports to be the common seal of 
the said corporation -hereto affixed is the genuine corporate seal 
thereof, and was affixed to said indenture by him by order of the 
board of directors of said corporation. 

Witness my hand and seal notarial on this 14th day of June, 
anno Domini 1882. 

[ SEAL. ] WILLIAM R. MERRICK, 
Notary Public. 
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56 [Endorsed :] No. 4195. United States circuit court, north- 

ern district of Ohio. Lake Superior Iron Co. e¢ al. vs. Brow n, 
Bonnell and Company. Answer and cross-bill of Commercial Na- 
tional Bank, Dan. P. Eells, Charles A. Otis, William H. Harris, 
John Hay, & Samuel Mather, ex’rs, and Dan. P. Eells & John Hay, 
trustees. Filed Dec. 1, 1883. A. J. Ricks, clerk U. 8. circuit court. 


57 Circuit Court of the United States, Northern District of Ohio. 


LAKE Superior [ron Co. and Others 
against In Equity. 
Brown, Bonnets & Co. 


In the matter of the claim of Dan. P. Eells and John Hay, trustees, 
and the Commercial National Bank, Charles A. Otis, William H. 
Harris, Dan. P. Eells, and John Hay and Samuel Mather, as 
executors of the Estate of Amasa Stone, deceased. 


The respondents, The Manufacturers’ and Traders’ Bank of Buf- 
falo, New York, The First National Bank of Youngstown, The 
Second National Benk of Youngstown, The Sharon National Bank, 
Charles 8S. Worden, The Florence Mining Company, Wesherman, 
Filer & Co., Andrews & Hitchcock, & Brior Hill Iron & Coal Co., 
in behalf of themselves and all other creditors of the defendant, 
Brown, Bonnell & Co., who may choose to avail themselves of this 
response, make answer unto the said claim aforesaid and say— 

They admit the execution and delivery of the mortgage by Brown, 
Bonnell & Co. to John Hay and Dan. P. Eells, trustees, in manner 
and form as is alleged. | 

They further admit that the Commercial National Bank claim to 
hold $150,000 of the bonds purporting to be secured by such mort- 
gage to secure a claim it holds against the said defendant and Dan. 
P. Eells, Charles A. Otis, William H. Harris, and John Hay and 

Samuel H. Mather, as executors of the estate of Amasa Stone, 
58 deceased, each claim to hold $80,000 of the bonds purporting 

to be secured by such mortgage as collateral to the claims 
held by them respectively. 

The respondent, The Manufacturers’ & Traders’ Bank of Buffalo, 
N. Y., shows that it did on the — day of , 1883, by the con- 
sideration of the circuit court of the United States for the northern 
district of Ohio, duly recover a judgment at law against Brown, 
Bonnell & Co. for $—, which still remains in full force, unreversed, 
and wholly unpaid. 

The other respondents admit that they are, together with divers 
other persons and corporations, judgment creditors of the defend- 
ant corporation, by virtue of judgments duly entered in the com- 
mon pleas court of Mahoning county, Ohio, and the dates and 
amounts of all such judgments and the names of the judgment 
creditors are all fully set forth in a schedule attached hereto, which 
these respondents pray may be taken as a part of their pleading. 

And thereupon these respondents aver that, except the judgment 
recovered in this court and the several judgments recovered in the 
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said State court, there are no judgments of any kind existing against 
said Brown, Bonnell & Co., and that said corporation is the owner 
in fee simple absolute of a large and valuab'e manufacturing prop- 
erty in said county of Mahoning and State of Ohio, consisting of 
real estate, blast furnaces, rolling mills, coal mines, machinery, equip- 
ment, and appurtenances, worth fully one million dollars, and that 
each and every of the judgments aforesaid, from the date of its re- 
covery, became and still is a lien upon all and singular such real 
estate, paramount and superior to the claim of the said John Hay 

and Dan. P. Eels, trustees, or to the said alleged mortgage. 
59 These respondents further show that the said * Brown, 

Bonnell & Co.” is a corporation organized under the laws of 
Ohio regulating the incorporation of manufacturing companies, and 
that it has been ake for about twenty years, during all which 
time it has been engaged actively in the menufacture and sale of 
iron, and has become the owner of the largest plant and trade of any 
establishment of the kind in the West. In order to carry on its 
trade successfully, it was obliged to use its credit in the purchase of 
the large supplies which it was constantly procuring and 1n the dis- 
count of the paper it received for its product, and during the entire 
period of its existence, from the origin thereof down to February —, 
1883, it had never had any mortgage or other incumbrance on its 
property and never had issued any bonds, and, in consequence 
thereof, it had been enabled to command almost unlimited credit 
with banks and ore, coal,and supply firms. 

These respondents further show that continuously from January, 
1882, to January, 1884, Dan. P. Eells, Charles A. Otis, and William 
H. Harris weie large stockholders in and were directors of the said 
Brown, Bonnell & Co. Amasa Stone was a large stockholder in 
the corporation and has been a director previous to 1882; and the 
said Eells, Otis and Harris, and Stone were large stockholders and 
officials of the Commercial National Bank of Cleveland. 

These respondents aver that the said mortgage and bonds were 
never authorized by any vote of the stockholders of Brown, Bonnell 
& Co. and were never submitted to any meeting of stockholders, and 

some of the stockholders did not even know of its existence 
60 until after this action was instituted and a receiver ap- 
pointed. 

The only authority for the execution of said bonds and mort- 
gage was the passage of a resolution of the board of directors of the 
corporation on April 3, 1882, a copy of which is hereto attached and 
marked Exhibit “A,” and altho’ it is by said resolution recited that 
it was intended to “ negotiate ” $500,000 conpon bonds, in truth and 
fact it was understood and agreed by the directors of the corpora- 
tion that in order to preserve to the fullest extent the then existing 
credit of the corporation that it would not “ negotiate” any of such 
securities, but that they would conceal the existence of any such 
incumbrance, and that the said mortgage should not be recorded 
and the bonds should only be used as collateral with directors and 
others who could be safely trusted not to disclose the existence of 
the incumbrance, and that by such means the credit of the corpora- 
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tion could be maintained during the period of depression which 
was taking place in the iron trade. 

The said Eells, Hay, Stone, Harris, Otis, and the Commercial 
National Bank all understood and concurred in this arrangement, 
and it was distinctly agreed with the Commercial National Bank 
and said Stone as late as December, 1882, that unless the said Brown, 
Bonnell & Co., or its sales agent, John V. Ayer’s Sous, should become 
involved so as to threaten a suspension of payment that the said 
mortgage should remain unrecorded and its existence concealed from 
all persons having dealings with Brown, Bonnell & Co. 

Your respondents claim that this scheme was fraudulent 

61 as to creditors and was devised to give such corporation a 

fictitious credit by holding out to those dealing with it that 

it was possessed, as it always theretofore had been, of a large amount 

of unincumbered property, and by concealing such mortgage and 

keeping the same from record the corporation induced your re- 

spondents and other creditors to make loans and sell supplies on 

credit, which they would not have done if they had been cognizant 
of the real state of facts. 

Your respondents show that, although the said mortgage was 
authorized by the board in April, 1882, and was delivered to the 
trustee Eells shortly after its execution, it was not recorded until 
February 19th, 1883, and was then recorded solely in consequence 
of a telegram from the sales agent, John V. Ayer’s Sons, of that day, 
announcing their failure, and on said date the said Eells well knew 
that the said Brown, Bonnell & Co. would also be forced to suspend 
payment. 

Your respondents aver that during the period intervening between 
April 3rd, 1882, and February 19th, 1853, when such false credit 
was created by the fraudulent concealment of said mortgage, the 
said Brown, Bonnell & Co. created the entire body of its liabilities, 
which are now outstanding and unpaid. 

These respondents aver that it 1s contrary to equity that the 
parties to such a fraud on creditors, and, being themselves stock- 
holders and directors of said corporation and the said bank, of which 
they are also officers, be allowed to claim a priority over other 
creditors by reason of the record of a fraudulent and long-concealed 
mortgage when the corporation was in a failing condition, as they 

then well knew. 
62 These respondents therefore claim that thesaid mortgage and 

bonds ought to be declared fraudulent and void as to creditors 
and the said bonds ordered to be delivered up and destroyed, and 
the due rights and priorities of these respondents, as judgment 
creditors having lawful liens and priorities on said property, should 
be declared and protected by the court as they may be adjudged. 

(Signed) A. W. JONES. 

WILLEY, SHERMAN & HOYT, Solicitors. 


H. CRAWFORD, Counsel. 


63 [Endorsed :] 4195. Circuit court of the U.S., northern dist. 
of Ohio. Lake Superior lron Company et al. vs. Brown, Bon- 
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nell & Co. Response of divers creditors to petition of Commercial 
National Bank and others. Filed Mar. 1, 1884. <A. J. Ricks, clerk 
U.S. circuit court. 


64 In the Cireuit Court of the United States, Northern District 
of Ohio, Eastern Division. 


Tuurspbay, September 24th, 1885. 
Present: The Honorable John Baxter, circuit Judge. 


Tue Lake Superior Iron Co. ef al. 
v8. Chancery. No. 4195, 
Brown, BoNNELL AND COMPANY. 


In the matter of the exceptions of the Leadville Coal Company and 
others to the report of the special master on the intervening peti- 
tion of the Commercial National Bank and others. 


This cause, having come on to be heard upon the exceptions to 
the report of the special master filed herein on May 2d, 1885, was 
argued by counsel, and thereupon, upon consideration, the court, 
being of the opinion that the directors of the defendant corporation 
and said Commercial National Bank of.Cleveland, Olio, under the 
facts set forth in said report, which the court finds to be true, did 
not acquire a lien or priority under said mortgage over other cred- 
itors, doth order, adjudge, and decree that the exceptions to said re- 
port be sustained and said report be set aside and that said inter- 
vening petition, so far as it seeks to maintain a lien and priority in 
favor of the interveners over other creditors under said mortgage 
therein set forth, be dismissed, but be retained for such further relief 
and protection as said interveners may be entitled to in this cause, 
and that the matter of costs of this hearing and proceeding be re- 
served for further order of the court. 

And, counsel interested in this proceeding having agreed 

65 that five hundred dollars will be a reasonable compensation 

to said special master, A. J. Ricks, for his services in this cause, 

it is ordered that the receiver pay to said master said sum out of 

the funds now in his hands, together with the further sum of 

$97.90 due the stenographer for reporting the testimony on this 
reference. 


66 United States Circuit Court, Northern District of Ohio, Eastern 
Division. 


LAKE SuPERIOR [RON Co. et al. 
Vs. 
Brown, BonNELL & COMPANY. 


Upon the motion of the complainants herein, the merits thereof 
having been fully considered, it is ordered and decreed that Au- 
gustus J. Ricks be, and he is hereby, appointed a special master of 
this court, on account of his experience in matters of accounting, to 
hear and determine the rights of the several creditors of the de- 
5—227 
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fendant, who, in accordance with a former order of this court herein 
made, have filed their claims with the clerk thereof, and the said 
Augustus J. Ricks, as sucb master, is ordered to take an account 
from the pleadings now in this cause and such other pleadings as 
may be filed with him as such master and from such proofs as may 
be produced before him on giving the usual notice, and to ascertain 
what is justly due from said defendant to each and every creditor 
who has filed his claim in accordance with the said order of the 
court, arid to adjudge and marshal the liens of said creditors and 
the priorities thereof, and to report his findings and determinations 
and adjudications to this court; and in performance of this order 
the said master shall have power to order the filing of proper plead- 
ings before him and to compel the attendance of witnesses; and he 
is hereby vested with all powers conferred upon masters by the rules 
of the court and is authorized to employ a stenographer to take tes- 
timony in all proper claims. 


67 [ Endorsed :] 4195. Decree appointing A. J. Ricks sp. master. 
July 17th, 1883. 13-198. 


68 In the Circuit Court of the United States, Northern District 
of Ohio, Eastern Division. 


THe LAKE SUPERIOR IRON CoMPANY | 
US. Equity. No. 4195. 
Brown, BONNELL AND COMPANY. 


To the honorable the judges of the circuit court: 


At the April term, A. D. 1883, this cause was referred to the un- 
dersigned, as a special master, “to ascertain what is justly due from 
said defendant to each and every creditor who has filed his claim 
in accordance with the order of this court, and to adjudge end 
marshal the liens of said creditors and the priorities thereof, and to 
report his findings and adjudications to the court,” &e. In accord- 
ance with this order I caused, in each case in which the receiver 
made any contest as to the amount due upon the petition of the 
creditors, proper pleadings to be filed, and upon the issues so made 
I have heard such testimony as the parties produced, and made in 
every such case a special report as to the amount allowed, with 
reasons for such findings. I have made special reports of this char- 
acter in the following cases, viz: ; 

The Florence Mining Company, claim No. 84. 

Henry QO. Bonnell et al., claim No. 131. 

Job Evans, claim No. 164. 

The Iron Cliff Company, claim No. 170. 

And I hereby make special reference to the reports made in those 

cases and ask that the same be considered asa part of this my 
69 general report. In very many other claims, after comparing 

the proofs filed by the petitioners with the books of the de- 
fendants and records on file in this office, I was enabled to reach a 
conclusion satisfactory to the creditor, to the receiver representing 
the defendants, and to me, and in such cases I have not filed any 
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special report, but made a finding of the amount on the schedule 
hereinafter referred to. 


In the claims of the following petitioning creditors, viz: 

W.R. Erret, No. 71; 

The Pittsburgh and Lake Erie R. R. Co., No. 92 ; 

The Citizens’ National Bank of Pittsburgh, Pa., No. 114; 

The Imperial Coal Company, No. 122; 

The Pittsburgh Steel Casting Company, No. 49 ; 
liens are claimed by attachment proceedings instituted and still 
pending in the courts of the United States and of the State of 
Pennsylvania in the latter State. As the result of such proceedings 
has not been proved and the validity of said liens established, I am 
not able to report any priority as existing in favor of said creditors. 

In the claims of the following creditors, viz: 

Commercial National Bank of Cleveland, No. 90; 

Daniel P. Eells, No. 95; 

William H. Harries, No. 96; 

Charles A. Otis, No. 145; 

Amasa Stone’s Estate, No. 157; 
they claim to hold as collateral security bonds secured by a first 
mortgage upon all the property of the defendants. The validity 

of this mortgage is contested by other creditors, and 
70 upon the issues so made, by an order of your honors, I was 
required to pass upon the questions so made; but by consent 

of all parties, pending negotiations amongst the creditors for a set- 
tlement of all these matters, I have, by such consent of all parties, 
suspended further hearing as to the validity of said mortgage, and 
in the schedule hereinafter referred to I have noted their claims as 
to liens without passing upon them. 

In the following cases I have reported preferred claims, viz: 


pa Ge, Wet Ge Ge i cn ncccencccstntiieenn $232 39 
Bre, TE, CS Fé Bet. 0c cc ccen cocaine 14 60 
See. SI; CI He es tnd co cccnensmnineiaes 811 50 


As to all-other claims, the amount claimed by the creditor, with 
the amount allowed by me, the nature of the claim, the number 
thereof, and the residence of the petitioners is fully set forth in 
“Schedule A,’ which is submitted herewith as a part of this report, 
and to which reference is made for full information as to each claim 
so filed. 


From said schedule it appears that the total claims 
filed by petitioning creditors, number one hun- 


dred and seventy-seven, amount to the sum of__ $1,309,903 48 
The amount reported due by me upon said claims 

i nicest ncnialinireiniiihaibiateiiiiiiieatnaaparmenien amnenninnnaiaiiinis 1,235,819 40 
The amount of interest on same to June Ist, 1884, 

I i iia cinanisettintcnienind acne. 84,830 82 


Total amount of principal and interest al- 
I iia cidiceieitcinlintnieeentenenennesiiiiteits:' cilia $1,320,649 92 
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Said schedule and the said several special reports made by 
71 me as aforesaid, together with all the evidence taken in con- 
nection therewith, are respectfully submitted herewith for the 
examination of the court and its further orders herein. 
(Signed) A. J. RICKS, 
Special Master. 


72 [Endorsed :] No. 4195. United States circuit court, north- 
ern district of Ohio, eastern division. Lake Superior Iron 

Co. et al. vs. Brown, Bonnell and Company. Report of special mas- 

ter. Filed June 11, 1884. <A. J. Ricks, clerk U.S. circuit court. 


(See table marked pages 73, 74, 75, and 76.) 


77 In the Circuit Court of the United States, Eastern Division, 
Northern Division [ District] of Ohio. 


LAKE SUPERIOR [RON CoMPANY 
US. Equity. No. 4195. 
Brown, BonNNELL & CoMPANY. 


Supplemental Report of Master. 


Since filing my report as master as to the sums due to the various 
creditors of Brown, Bonnell & Co., certain creditors have admitted 
certain payments to have been made by their having realized upon 
certain assets and judicia! proceedings since the filing of said report, 
which I embrace in this report, viz: 

I. The Fayette County National Bank of Pennsylvania, upon their 
claim No. 111 filed herein, have admitted, through their attorney, 
that on the seventh day of March, A. D. 1884, they received through 
C. C. Sterling, sheriff of Fayette county, Pennsylvania, as the pro- 
ceeds of a sale of property made under judicial proceedings in said 
county,the sum of twenty-four thousand one hundred and sixty-four 
and ;°,% dollars ($24,164.59). The evidence of such payment having 
been made has been submitted to me this day (Jan’y 9tin, 1885) by 
Fayette Brown, receiver, and has been filed with the claim above 
named and numbered. ‘The evidence of the said credit was not sent 

to said receiver until long after the filing of my report, al- 
78 though the credit is dated prior thereto. The amaqunt due 

and reported in favor of said claimant in my original report, 
with interest to June Ist, 1884, was $77,424.95. Upon this sum the 
above-named credit of $24,164.59, with interest from March 7th, 
1884, should be applied so that the sum originally reported should 
be reduced to the sum of $24,502.89, being principal and interest of 
the credit, which would leave the amount due said bank on June 
Ist, 1884, at $52,922.06. 

II. The claim of the Pittsburgh and Lake Erie Railroad Co., No. 
92, should be reduced from the amount reported in my general re- 
port as due June ist, 1884, by the sum of $289.91, which the claim- 

2 ant received on the 18th day of November, 1884, by virtue of certain 
» _ legal proceedings in the court of common pleas of Allegheny Co., 
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Pennsylvania, from the Pennsylvania Railroad Co., as garnishee, on 
a claim due from said company to Brown, Bonnell & Co. The sum 
reported due on June Ist, 1884, to the claimant was $5,929.55. 
From this sum should be further deducted the above credit of 
$289.91, with interest from Nov. 18th, 1884. See receipt filed with 
original claim. 

III. The Second National Bank of Youngstown, O., claim No. 53, 
since the filing of my general report, has been reduced by a payment 
thereon of $2,300 on November Ist, 1884. Dart of the claim of said 
bank was a check dated Feb’y 16th, 1883, drawn by Brown, Bonnell 
& Co. on the Citizens’ National Bank of Pittsburgh, Pennsylvania, 
payable to the order. of the Mahoning Coal Co. The said Mahoning 
Coal Co. paid said check on the day named, viz., Nov. Ist, 1884, out 

of that part of its earnings due Brown, Bonnell & Co. as one 
79 of the owners of said mine, as duly appears by the receipt of 

H. M. Garlick, cash’r of the Citizens’ National Bank afore- 
said, and which I have filed with its original claim. The claim as 
allowed was $15,713.88, which should be reduced by said sum of 
$2,300 and interest. 

All of which is respectfully submitted. | 

(Signed) A. J. RICKS, Master. 


80 [Endorsed :] No. 4195. Lake Superior Iron Co. vs. Brown, 
Bonnell & Co. Supplemental report of master. Filed Jan. 
13, 1885. A. J. Ricks, clerk U.S. circuit court. 


81 Report of Fayette Brown, Receiver of Brown, Bonnell & Co., of 
Assets & Liabilities December 31, 1886. 


a 


Assets : 

Inventory of Dec. 31, 1885—Manuf'd iron, nails, pig- 
iron, scrap iron, old rails, fuel, and other materials 
and supphes; iron at 1.50 and nails at 2.10 rates at 
Youngstown ; ivon at Chicago 8.66 rates... .ncccc|cccene+<ce -o<e} 430,814 97 

Cash on hand and in bank | 9,582 51 

Bills receivable. good and available 7 120,629 05 

Accounts rece vable, “ “ ss LS Ce Ren Velaare sini 142,666 69 

SI COIS cninictittincetnan tocenlcoenandinbiontedl 3,164 75 

i EE SLA LETT Se wee Vane 2,112 96 

Notes and accounts due on account of receiver's business, 
EL SINR ee 5,718 70 

Notes and accounts due on acc’t of receiver’s business, 
business in a receiver’s hands, but claims said to be 


26,336 68 
Notes and accounts for sales made by B., B. & Co. before | 

failure, not on acc’t of receiver’s business, bad or | 

doubtful | 13,766 86 


os $754:793 17 
Liabilities : 
Bills payable, receiver’s notes_........--- enamesion | 130,003 79 
Accounts payable | 71,603 79 
Treasurer of Mahoning Co., taxes of 1885_...-..__--._-- 7,025 68 
Treasurer of Mahoning Co., deposited with receiver, 
being dividends on stock owned by B., B. & Co., 
pledged by B., B. & Co. for money borrowed, await- 
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ing decision of court as to its disposition; will either | 
be turned in to receiver or applied upon the claim 


RE This Be Giicb tiie ncnn nbeesonetiniidins 15,862 27 | 


224,495 53 
$530,297 64 


Deduct amount of like assets received from estate of B., | | 
B. & Co. Feb. 21, ’83, to Dec. 31, 1885 _. 292,119 31 | 
Less amount paid by receiver for account B, B. & Co.’s 


cect connnnenennntn namin 114,065 96 | 
—), 178,053 35 


Leaves balance of apparent gain by receiver, Feb. 21, | | 
ES | $352,244 29 


E. & O. E. 
FAYETTE BROWN, 


Receiver of Brown, Bonnell & Co. 


LAKE Superior [Ron Company et al. Equity. No. 4195. 


V8. D 
| ecree. 
Brown, BoNNELL & CoMPANY. 


At this February term, A. D. 1886, this cause came on to be heard 
upon the pleadings, the reports of the special master in this cause as 
confirmed by the court, the reports of the receiver of this court, ex- 
hibits, and testimony, and was argued by counsel; on consideration 
whereof the court find that the defendant is a corporation organized 
under the laws of the State of Ohio, and was at the time of the ap- 
pointment of the receiver herein insolvent, and that ever since such 
time it has remained as [and] is now insolvent, and that the equity of 
the case is with the complainants herein, and that complainants, on 
their own behalf and on the behalf of all other creditors of said de- 
fendant who have proved their claims herein, are entitled to the re- 
lief against said defendant in said original and amended bills prayed 
for; and the court further find that the said defendant, Brown, 
Bonnell & Company, is indebted to the several persons and corpora- 
tions named herein below in the amounts stated, which amounts in- 
clude interest to the first day of June, A. D. 1884, and which amounts 
are entitled to draw interest at the rate of six per cent. per annum 
from that date. 


83 1 Upson, Walton & Co., Cleveland, O 
2 Wm. Tod & Co., Youngstown, O 

Niagara Refining Co., Buffalo, N. Y 
Carbon Limestone Co., Youngstown, O 
Moravia Limestone Co., 7 
Greenville National B’k, Greenville, Pa 10,384 49 
McVay & Walker, Braddocks, Pa 29 46 
B. F. Parsons, Johnsonville, Pu 31 79 
Sharon National Bank, Sharon, Pa 108,358 00 
H. C. Frick Coke Co., Pittsburgh, Pa......- 784 68 
Bb. F. Goodrich Co., Akron, O 
Cleveland Malleable Iron —, Cleveland, O 
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Girard Savings Bank, Girard, O..--- ----.------- 


Otis Iron & Steel Co., Cleveland, ENC 1,481 94 
Co 2 lt a 12,812 03 
Merchants’ National Bank, Meadville, Pa..._.---- 30,044 70 
A. D. Truesdell, Warren, O..------.--..-.- nein 12 72 
Brush Electric Co., Cleveland, _ Ses 518 43 
John Carlin & Co., Pittsburgh, Pian anedinaiee 614 80 
Robinson, Rea & Co. es ie ee 216 90 
Cameron, Amberg & Co., Chicago, Ill.-.-------- 4 50 
Westerman, Filer & Co., Sharon, Pa..........--- 1,506 90 
Pendleton Bros. & Co., Rochester, Pa..........--- 563 60 
Leadville Coal Co., Youngstown, O. ~--......---- 12,276 92 
New York, Pa. & O. B. BR. CUo......... 22.0 cone nn 3,778 64 
Sam’! Osborne & Co., Boston, Mass.........-.---- 137 78 
Edward H. Kellogg, New York, N. Y..--.------ 782 05 
Allegheny Coal Co., Youngstown, O...-.---.-.---- 162 20 
Chalmers Spence Co., New York, N. Y....------- 205 42 
Alberta Coal Co., New Lisbon, O.....-....-.------ 266 39 
S. Obermeyer & Co., Cincinnati, O..... --...----- 93 59 
A. Garrison & Co., Pittsburgh, Pa......-.------- 213 17 
Wm. Liggett, Lowellville, O...-..--.---.------ 37 91 
Jos. C. Brenneman, Youngstown, O. .--- .--.---- 543 27 
First National Bank, Garrettsville, 0. - Iensninnciiet anal 6,202 24 
Jno. B. Vinton, Youngstown, ee cnnniscnesiaatinihinati 594 36 
ee 20,353 60 
Short & Forman, Cleveland, ae nesters 41 95 
Woods, Perry & Co., ". - elias coal 645 85 
W. H. Rickey, Cincinnati, O. ---.-------.------ 23 17 
Sharon Coal Co., Sharon, Pa....--..-.----.-.---- 320 48 
P. Jacobs & Sons., Youngstown, O. ---.---.---. 4,849 05 
Lowell Limestone Co., Lowellville, O.........---- 2,362 94 
Adams & Westlake M’f’g Co., Chicago, Ill.---.-.-- 48 11 
Brier Hill Stone Co., Brier Hill, O..-..---.--~-.--- 23 70 
Rossie Iron Works, New York, N. Y..------.----- 9,087 05 
Martin Quigley, Erie, Pa.......---.---------- .- 38,586 05 

50 Joseph H. Davis, Sewickley, Pa......---.---- 21 77 

51 A. Armstrong, Warren, O. ---..--...------ 7 10 

52 David Jones, Youngstown, DR ccnmnenninnnaee 1,134 57 
Second National B’k, Youngstown, O....-.------ 13,413 88 
First National B’k, Youngstown, iincccemsngienninaiill 52,908 56 
Parke Bros. & Co. , Pittsburgh, ee ees 149 03 
Standard Oil Co., Youngstown, i enccudmmeaiinion 382 81 
Atwood & McCafferty, Pittsburgh, Pa._.--------- 9 23 
R. L. Walker, Poland, O. ...............00<<-<- 10,619 06 
Edwin Bell & Sons, Youngstown, O..-_------.--- 1,222 82 
Youngstown Water ——”- # $a 51 03 
Foster Coal Co., a en re 2.648 44 
Andrews & Hitchcock, wp 21,826 25 
John Cannon, Coaltown, Pa. ...-.-...-...-.---- 148 05 


J. W. Outhwaite & Co., Cleveland, O. ....--- halal 


a th i WAR Paes pln ep ate 
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Nelson P. Reed & Co., Pittsburgh, Plo cwininencettaiion o 97 
aa.  @ . . ——nenienn 232 39 
Milliken, Boyd & Co., Youngstown, Occ 233 69 
Flectrical S’ply Co., Restle DUA ciaeinecscnnin 392 37 
United Pipe Lines, Oil k,n nner een 304 39 
W. R. Everett, Allegheny, Pa.--------- ‘scanipiaidenaal 18,242 10 
Hunrod Furnace Co., Youngstown, O..---------- 10,568 87 
ee, Be eee, CE ©. 0 cccmmaconmemenmen 15,232 86 
Chas. Storer, North Hope, ccs: caceshdpeiaiiaaiaihabaaieaaaa ih 125 46 
H. L. & E. A. Schwertzenburg, Cleveland, a 177 55 
Brooks Oil Co. aenrcoen 48 11 
Jno. 8. Williams, Youngstown, O. -.-- siiiaitpaisillialacials 19,811 76 
Hartley & Marshall, Fo 3,456 31 
Crocker Bros., New York city..............<.-- 212 28 
Philip Stewart & Co., Mercer, Pa...------------- 62 $2 
Menominee Mining Co . Milwaukee, We ireentmni 3,021 88 
Dy Fs EET, TERE, TOicn nc ccweccccsnncns 197 26 
Florence Mining Co., Milwaukee, Wis. ----..----- 61,715 
Witch Hazel Mining Co. , Youngstown, | 1,112 69 
ae  .:: ©" quaiiiiiaiiaaaay 283 76 
First National Bank, I TI. cxiniaeniiiiesmialiaidadiaae 11,366 37 
Meyer & Lowenstein, New York, Ths Mvciemiensiiien 85 25 
MeMillan Oil Co., Clev SITE: iestnss: tenia 410 49 
Com mercial National Bank, Cley 5 63,720 88 
American Nail & Mach. Co.. Ashtabula, O.....--- 12 38 
eee: AE 2s Ey Bey Bs ene enencpnisininniontiinn 5,639 64 
Lorenzo Lane, Youngstown, O._---.------------ 6,927 15 
McIntosh, Hemphill & Co., Pittsburgh, Pa. ------ 426 15 
re. Ir, Bee, GOORIN OD) occa cic omnntheuuneiale 40,052 44 
William H. Harris, “ thuowunmnmutitens: ae 
Pr ash.” —«—s._—«s ett nenwmmnnonnne 11,790 98 
J. Parke Alexander, Akron, O....--. ......------ 133 738 
Wick Bros. & Co., Youngstown, O.-------------- 29,208 51 
Man’f’rs’ & Traders’ Bank, Buffalo, Bis Wecseseniniinnionn 10,668 63 
a.  . + © "Sculls 574 61 
Pennsylvania Tit ces:sscicqnteieiiiteiietneiaitentinnsnieniiniaiaaneaiial 20,772 97 
A. & W. Powers, Youngstown, Pi ccesscnesanennn eigidiniaie 1,019 69 
rr enemas 5,894 44 
C. Kane, Pittsburgh, iii sciinviaiatinaenainianaidiianiais 494 20 
National B’k West Va. Wheeling, 5 en 5,828 47 
107 C. M. Roberts, Pittsburgh, iciiesnisiitiieinineseialsidit 248 45 
108 Totton & Co. , Pittsburgh, tk nsenediiianiicirdinien 693 33 
Ch ks “- 195 96 
National Bank of Fay ette Co., Uniontown, Pa..--- 52,922 06 
Port Royal Coal & Coke Co., ‘Youngstown, nan 117 28 
Citizens’ Nat’] Bank, Pittsburgh, SLES 69,903 43 
Second National Bank, —_—_ aes 35,707 66 
Grangers’ S. & Loan Ass’ n, Chardon, cussitasstenisievinieien 12,252 28 
Archroft Man’f’g Co., New York, eee 5 40 
Savage Fire Brick Co., New Cumberland, W. Va. - 159 36 


D. B. Chambers, Youngstown, aoe 962 11 


120 
121 
122 
125 
124 
125 
126 
127 
128 
129 
130 
131 
132 
133 
134 
135 
137 
13 

139 
140 
141 
142 
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144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 
156 
157 
158 
159 
160 
161 
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166 
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Importers’ & Traders’ Nat'l Bk., New York, N. Y.. 50,175 22 
Imperial Coal Co., Pittsburgh, Pa. --..-.-------- 7,696 64 
We. F. ROE, TRO, Fic cne cece copeeseen 790 50 
Preferred claim elidel enenednitieiaiaiiniatiare eebiamaieeieeeian 
Asthur CewGit, BK Fei ccennccnenas: cnumineiin 1,557 59 
Pheenix Fire Brick W’ks, Pittsburgh, PU tsssondeens 589 62 
OE ee oe 1,307 48 
Hubbard Nat’ B’k, INE, GD ci: cencenetaniniiieaiianiaeaion 12,008 40 
Jackson Iron Co., Cleveland, Py cin cs: tnisostne: cee 
Lake Saperter ren Gh, § — cacnneccncnccesen 13,152 52 
H. O. Bonnell et al., Youngstown, O. -.---------. 1,034 90 
Wm. B. Conway, Warren, O. ....~---.--.. .. ...- 118 95 
American Man’f’r, Pittsburgh, Pa. .--...-------- 53 74 
warsee IGG, Wareen, O....cncccncuseneeeuns 118 95 
Republic Iron Co., Cleveland, O..-.------.------ 41,064 25 
Cartwright, McCurdy & Co., Youngstown, O. ---- - 97 90 
First National Bank, Bellaire, O. ........-.-..--- 5,998 97 
Goeppinger & Resch, Youngeios S| pera 17 36 
Stanbaugh, Thompson & Co. anaes 7 21 
Morris Hardware & Co. ——— 33 55 
J. H. Bushnell, en 2 04 
A. B. Brownlee & Co., ” aaenniaieeiias 6 46 
Nicholas Frech, . o% scm 81 84 
Ellis Planing Mill Co., —<— 40 16 
Wick C. Gaus, ee 19 05 
Geo. H. Dingley,’ er 13 57 
Robert Hunter & Co. —- 54 
Pittsburgh Steel Casting Co., Pittsburgh, Pa..--- ‘ 
Cleveland Rolling Mill Co., Clev eland, iindieicnan o99 70 
Dillinger & Co., West Betheny, — ene 28 80 
Lang & Davidson, ow ee 1,284 64 
a GB Oe es Ee titanic ecnemnnnnineee 614 75 
Wheatland Besimer Steel Co., Pittsburgh, Pa...-- 195 30 
Se, A Se Ge Di tncere cmscccnsieieieeen 53,208 33 
Alexander & Co., Allegheny, Pa. --u.----------- 278 42 
Amasa Stone, Cleveland, O. ...--.-------------- 40,049 27 
Brier Hill Tron & Coal Co. , Youngstown, | 11,206 48 
Manning, McKewn & Co, jj“ ..... 29 18 
Kirk, Christy & Co., Warren, Di inncnseeie 150 44 
Jarecki Man’f’g Co., BA, BO. ccuscccntneiunnione 18 49 
ee Be, BR BA sce cece cccncsnuaine 6,127 19 
163 E. W. Powers & Co., Youngstown, O.-_...--- 8 90 
164 Job Evans, Youngstown, O.__... .-.----.- 299 33 
165 Farmers’ & Mechanics’ National Bank, Mer- 

I ieee eatiicintincentin trea 11,811 58 
Farmers’ Deposit and Savings Bank, Poland, O.-.. 5,962 71 
Shenango Machine Co., Sharon, Pa...-.---.----- 22 12 
American Exchange National Bank, New York, 

a Te sincntieechiiielisils dias eeeaiiinlinsireeeninrenpeaaniaceiaiiiediiail 11,419 03 
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169 Pittsburgh National Bank of Commerce, Pitts- 


i < cccticciehsniinenicttneiidiinbaniencitanieiieaiiahdddaiiih 11.689 42 
170 Iron Cliffs Co., Negaunee, Mich. ---------------- 1,587 70 
171 ‘Third National Bank, New York, N. Y.------- aoe 38,500 So 
172 ‘First National Bank, Warren, O..._------- eewUrnnr a 18,015 64 
173: John Geddes, Liberty, O. ........-..-.....----- 10 78 
174 Sidney Strong, Youngstown, O. -------.--.------- 171 
175 Monongahela Nat’l Bank, Brownsville, Pa. ------ 35,205 49 
176 Webb, Hart & Co., Boston, Mass.-..-. ..-..------- 423 O01 
87 And the court further finds that there is now in its posses- 


sion, by its receiver, Fayette Brown, Esquire, real and _per- 
sonal property of said defendant described as follows: 


88 The following-described thirty-two parcels of land, all situ- 
ate in the county of Mahoning, in the State of Ohio, and de- 
scribed and known respectively as follows: 

lst parcel. Part of lot No. 10 in the east division of out-lots in 
the original town plat of Youngstown, and is bounded as follows: 
Beginning ata post on the east line of the highway to Gibson’s 
fording and fifteen feet from common water mark in the .Pennsyl- 
vania and Ohio canal, running thence south on the east line of said 
road sixteen (16) rods; thence east ten (10) rods; thence north six- 
teen (16) rods; thence west on the bank of said canal 15 feet from 
common water mark 10 rods to the place of beginning, containing 
one acre of land. 

The second parcel is alsoa part of said out-lot No. 10, and is 
bounded as follows: Beginning at the northeast corner of the first 
parcel 15 feet from the top water line of the said canal, running 
thence south 18 rods and 23 links to the Mahoning river; thence 
eastwardly on the north bank of said river 18 rods and 12 links to 
a post near the outlet of aditch; thence north parallel with the east 
line of the first parcel 16 rodsand 21 links to the bank of said canal, 
and thence on the bank of said canal N. 863 degrees west 18 rods to 
the place of beginning, containing about two acres and seventeen 
perches. , 

The third parcel is bounded as follows: Beginning at low-water 
mark on the north bank of the Mahoning river and on the east line 
of the second parcel,on which stands the Falcon furnace, running 

thence north on said east line of the second parcel to a stake 
89 fifteen feet from the water in said canal; thence eastwardly 

along the bank of said canal, keeping 15 feet from the water 
therein, to a point such that if a line were drawn from it southerly 
parallel with the first-named boundary line of this parcel, so as to 
meet a line drawn eastwardly along the bank of said river from the 
place of beginning, there would be contained within said four 
boundary lines one acre of ground, and said parcel has for its bound- 
ary lines the said four described lines. 

The fourth parcel is known as part of lot No. 1 in the original 
survey of the south division of outlets in the town plat of Youngs- 
town, and is bounded on the northerly side by the outer line of the 
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towing path of said canal, on the easterly side by the highway or 
street leading to the Mahoning bridge, on the southerly side by the 
Mahoning river, and on the westerly side by the west line of said 
lot No. 1, which is also the east line of lands formerly owned by the 
late William Rayen, deceased. 

The fifth parcel is bounded as follows: Beginning at the north- 
west corner of a lot known as the Pheenix Furnace lot and at a point 
15 feet south of the common water mark in said canal, thence run- 
ning south 29} degrees W.8 chains and thirty-five links to low-water 
mark on the north bank of the Mahoning river; thence N. 82} 
chains W.6 chains and 73 links; thence N. 29} degrees E. 3 chains 
30} links; thence N. 60}? degrees W. 1 chain 89} links; thence N. 
20} degrees E.5 chains 30 links to an iron stake 15 feet south of top 
water line of said canal; thence 8. 73 degrees E. 1 chain 72 links; 
thence S. 763 degrees E. 6 chains 4 links to the place of beginning, 

containing about 5.924 acres. 
90 The sixth parcel is bounded and described as follows: Be- 
ginning at a point on the north line of the right of way and 
lands formerly belonging to the Pennsylvania and Ohio Canal Com- 
pany where said line is met by the west line of the east half of lot 
Ne. 33 of Bane and Wick’s subdivision of a part of the south division 
of out-lots in the town plat of Youngstown, thence running north- 
erly along said west line to the south line of the north half of said 
lot 53; thence westerly along said south line,qnd parallel with Bane 
sireet to the west line of said lot 33; thence northerly along said 
west line of said lot 30 feet; thence easterly parallel with Bane 
street to the west line of the east half of said lot; thence northerly 
along said west line of said east half of said lot 12 feet; thence east- 
erly parallel with Bane street to the east line of said lot 33; thence 
northerly along said east line of said lot to the south line of Bane 
street; thence easterly along the south line of Bane street to a point 
where said south line of Bane street would be met by the production 
southerly of the east line of Walnut street; thence northerly along 
the southerly production of said east line and along the east line of 
Walnut street to the northwest corner of lot No. 21 of said Bane and 
Wicks’ subdivision ; thence easterly parallel with Bane street to the 
northeast corner of lot No. 16 of Bane and Wicks’ subdivision; 
thence easterly along the south line of an alley to the west line of 
Presque Isle street; thence southerly along said west line last named 
to the north line of the right of way and lands formerly belonging 
to said canal company; thence westerly along said north line of said 
right of way and lands last named to the place of beginning. 
dl The seventh parcel is a part of lot No. 252 of the latest 
numbering of lots in said city, and is bounded as follows: 
Beginning at the southeast corner of said lot, thence running 
northerly along the east line thereof 18 feet; thence by a south 
westerly course to a point on the south line of said lot distant west- 
erly 45} feet from the southeast corner of said lot; thence easterly 
along the south line of said lot 45} feet to the place of beginning. 

The eighth parcel is bounded as follows: Beginning at a point on 

the east line of Presque Isle street two and one-half degrees west 26 


44 BROWN, BONNELL & CO. VS. 


links from the southwest corner of a lot conveyed to Brown, Bon- 
nell & Co. by C. H. Andrews et al. by a deed which is recorded in 
the records of said county, in volume 20, at page 84 et seq., thence 
running S. 24 degrees W. along said east line of said street 20 feet ; 
thence 8. 813 degrees east 1 chain and 52 links; thence N. 4 degrees 
E. 20 feet; thence N. 814 degrees W. 1 chain and 53 links to the 
place of beginning. } 

The ninth parcel is that part of lot No. 33 which was conveyed to 
Andrews and Hitchcock 2nd of July, 1860, by David Tod, and is 
bounded as follows: Beginning at a stake on the line between said 
lot and lot 32 1 chain 68 links 8. 20} degrees W. from the south 
line of Front street, thence running south 29} degrees W. 95 links 
to the canal; thence up said canal 49 links; thence N. 4 degrees E. 
1 chain 50 links; thence 8. 82} degrees east 31 links; thence south 

87? degrees E. 58 links to the place of beginning. 
92 The tenth parcel is that part of out-lot No. 32 of the south- 

east division of ont-lots in the former village of Youngstown 
which, on the 12th of September, 1859, was conveyed by J. Warner 
to Andrews & Hitchcock, and is bounded as follows: Beginning at 
a stake where the west line of said lot 32 meets the berme bank of 
said canal, running thence north 293 degrees east 95 links; thence 
south 85 degrees E. 1 chain 23 links; thence south 283 degrees W. 
80 links; thence south 89 degrees W. 1 chain 30 links to the place 
of beginning. 

The eleventh parcel is the south part of city lot No. 281 of the 
latest numbering of lots in said city,and is bounded as follows: Begin- 
ning at a point on the east line of Presque Isle street 2} degrees W. 
2 chains 78¢ links from the southeast corner of Front and Presque 
Isle streets, thence running along the east line of Presque Isle street 
south 24 degrees W. 26 links; thence 79? degrees E. 1 chain 53 
links; thence north 4 degrees E. 21 links; thence north 77 degrees 
W. 1 chain 55 links to the place of beginning. 

The twelfth parcel is known as city lot No. 280 of the latest num- 
bering of Jots in said city and is bounded as foliows: Beginning at 
a point on the east line of Presque Isle 8. 2} degrees N. 20 feet from 
the southwest corner of said lot 261, thence running along the east 
line of said street south 2} degrees west 65} links to said canal; 
thence along the north side of high water to said canal 8S. 83} degrees 
E. 1 chain 50 links; thence N. 4 degrees E. 52} links; thence north 
793 degrees W. 1 chain 52 links to the place of beginning. 

The thirteenth parcel is all the land which was conveyed on the 

5th of December, 1868, by Wm. Linsley et uz. to the firm of 
93 Brown, Bonnell & Co. by a deed which is recorded in said 

records in volume 28, at page 235 et seqg., which deed is here 
referred to. 

The fourteenth parcel is all the land: ever owned or occupied by 
the Pennsylvania and Ohio Canal Company which lies between the 
center of Crabb creek, on the east, and the east side of what is known 
as Ranney’s Mill, on the west, including between said east and west 
boundaries all of the land ever occupied by berme bank water chan- 
nel and towing path of said canal. 
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The fifteenth parcel comprises all the lands conveyed to the firm 
of Brown, Bonnell & Co. by Henry Mannings on the 26th Novem- 
ber, 1863, by a deed recorded in said records in volume 19, at page 
711, except such part of said land as lies in the fourteenth parcel, 
and ineluding all such rights as were conveyed by said Henry Man- 
ning in his said deed, which is here referred to. 

The 15 parcels above named were conveyed on the 9th day of 
October, 1875, by Joseph H. Brown et al. to the party of the first 
part by a deed which is recorded in the records of said county in 
volume 38, at page 606 ef seq., and is here referred to. 

The sixteenth parcel is the west half of the south half of lot No. 
33 in Bane and Wicks’ said subdivision, and also all of lot No. 32 in 
said subdivision, except such part of said lot No. 32 as was sold to 
Almon Ranney and wife and Bostwick Raney to Ellen Ferrell and 

except also such part of said lot 32 as was conveyed by said 
94 Almon Raney and wife and Bostwick Raney to Ann McGraw 

by a deed which is recorded in the records of said county in 
volume 19, at page 493. Said 16th parcel was conveyed to said cor- 
poration 9th October, 1879, by H. O. Bonnell ef ux. by a deed recorded 
in said records in volume 45, at page 352. 

The seventeenth parcel is the north half of the west half of lot No. 
33 of said Bane & Wicks’ subdivision, excepting’so much thereof as 
was conveyed away by George A. Young prior to 24th of March, 1880. 
The part above conveyed of said north half was conveyed to said 
corporation by A. W. Jones et ux. 24th April, 1880, by a deed re- 
corded in said records in volume 47, at page 384, and this 17th par- 
ce] shall contain as a part thereof all the interest conveyed by said 
Jones in said deed to said corporation in any other part of said lot 
oo Of said subdivision. 

The eighteenth parcel contains all that part of lot 275 of the late 
enumeration in said city which was conveyed to said corporation 
by Mary Degan et al. 24th November, 1880, by a deed which is re- 
corded in said records in volume 48, at page 96, which deed is here 
referred to. 

The nineteenth parcel is city lot No. 574 of the latest enumeration 
in said city, and was conveyed to said corporation 3rd January, 1851, 
by John Rigney et ux. by deed recorded in the records of said 
county in volume 45, at page 583. 

The twentieth parcel is lot No. 572 of the latest enumeration in 
said city and was conveyed 8th of February, 1881, to said corpora- 
tion by Bryan Kennedy et al. by a deed recorded in said records in 

volume 49, at page 14. 
V5 The twenty-first parcel is lot No. 571 of the latest enumera- 
tion in said city, and was conveyed 22nd February, 1881, to 
said corporation by E. N. Wilson, administrator of Patrick Corri- 
gan, by a deed recorded in the said records, in volume 48, at page 
291. 

The twenty-second parcel is the east half of lot No. 580 of the 
latest enumeration in the said city,and was conveyed to said cor- 
poration 19th March, 1881, by Christian Ludd. et al. by a deed re- 
corded in said records, volume 49, at page 95. 
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The twenty-third parcel is the northwest part of original lot No. 
11, as shown by plat of village lots of Youngstown made by Dr. 
Henry Manning and recorded in Mahoning County Records of 
Plats, volume 1, page 51, bounded as follows: Commencing at the 
northwest corner of said lot No. 11, thence N. 74} degrees E. 1 
chain to lot owned by M. Fee, and now known as city lut 582, new 
numbers; thence S. 2 chains 7} links; thence W. 98 links to east 
line of original lot No: 12; thence north 4 degree E. 2 chains 44} 
links to the place of beginning, containing about } of an acre of 
land, and was conveyed first of July, 1881, to said corporation by 
Thomas George et ux. by a deed recorded in said records, in volume 
49, at page 393. 

The twenty-fourth parcel is the west half of lot No. 580 of the 
latest enumeration of said city, and is the same land which was 
conveyed to said corporation Ist of July, 1881, by Catharine Scan- 
lon et al. by a deed recorded in said records, in volume 49, at page 
392. 

The twenty-fifth parcel is part of a larger parcel of ground con- 

veyed to John Stambaugh, trustee, by W. S. Parmelee, trus- 
96 tee, 5lst day of July, 1871, by a deed recorded in said records 
in Deed Book 31, at page 273 et seqg., and is bounded and de- 
scribed as follows: Beginning on the east line of said larger parcel 
at the middle of a stone monument standing at the northeast corner 
of a piece of ground conveyed by the Liberty and Vienna Railroad 
Co. to the Ashtabula, Youngstown and Pittsburgh Railroad Co. by 
a deed dated 25th August, 1871, and recorded in said records in 
volume 33, at page 463 et seq., thence running along the east line of 
said larger parcel, conveyed as aforesaid by W. S. Parmalee, trustee, 
north 30 degrees 28 minutes E. about 398,% feet to a stone monu- 
ment at a point 15 feet southerly from the line of high-water mark 
on the south side of the Pennsylvania and Ohio canal; thence 
along a line parallel with and distant 15 feet southerly from the 
said line of high-water mark on the south side of said canal N. 49 
degrees 44 minutes W. about 135? feet to a point which, measured 
along a line perpendicular to the east line of Market street, is distant 
easterly 150 feet from the east line of Market street ; thence along a 
line parallel with and distant 150 feet easterly from tke east line of 
Market street south 81 degrees 20 minutes W. about 421,°; to the © 
north line of said ground, conveyed as aforesaid to the Ashtabula, 
Youngstown and Pittsburgh Railroad Co., and thence along the 
said north line of land conveyed to said railroad company south 59 
degrees 2 minutes E. about 1397; feet to the beginning, containing 
one acre and .28388 of an acre of land, and is the same land con- 
veyed to said corporation by John Stambaugh, trustee, eé al., 14th 
July, 1881, by deed recorded in said records, in volume 50, at page 
66 et seq. | 
97 The twenty-sixth parcel is the east end of out-lot No. 2 in 
said city, and contains about three & ;,%9 of an acre of 
land, and is the same land conveyed to said corporation 30th July, 
1881, by Edwin Bell et al. by a deed recorded in the said records, in 
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volume 50, at page 63 et seq., which deed is here referred — for a 
more particular description of said last-named parcel. 

The twenty-seventh parcel is lot No. 576 of the latest enumera- 
tion in said city, and was conveyed to said corporation 16th Nov., 
1881, by Mary Kelley by a deed recorded in said records, in vol- 
ume 51, at page 34. 

The twenty-eighth parcel is the east part of lot No. 575 of the 
latest enumeration in said city, and bounded as follows: Beginning 
at the northeast corner of lot No. 574 on the S. line of the Pennsyl- 
-vania and Ohio canal; thence in a westerly course parallel with the 
south line of said lot No. 575 25 feet; thence south parallel with 
the west line of lot No. 574 to the north line of lot No. 573; thence 
east along the north line of said lot No. 573 25 feet to the 8S. W. 
corner of lot No. 574, and thence north along the west line of lot 
No. 574 to the place of beginning, and was conveyed to said cor- 
poration 25th November, 1881, by Mary Joice et al. by a deed 
recorded in said records, in volume 51, at page 65. 

The twenty-ninth parcel is the west part of lot No. 575 of the 
latest enumeration in said city, situated on the south side of the 
Pennsylvania & Ohio canal, bounded on the north side by the tow- 
ing path of the said canal, on the east by the east part of said lot 

No. 575, which said east part was conyegyed by Charles Gil- 
98 len to Mary Kelley, on the south by lots 573 and 577, and on 

the west by lot 576, and was conveyed to said corporation 
2nd December, 1881, by Michael Conners et ux. by a deed recorded 
in said record, in volume 51, at page 90. 

The thirtieth parcel—situated in the city of Youngstown, county 
of Mahoning and State of Ohio, and known as being a part of city 
lot No. 257, and is bounded as follows, to wit: Beginning at the 
northeast corner of Champion and Bane Sts., in said city, which is 
also the southwest corner of said lot No. 257, thence 8S. 60 degrees 
E. along the N. line of Bane street 75 feet to the east line of said 
lot No. 257; thence north 30 degrees E. along said line between 
said lots Nos. 256 and 257 100 feet; thence north 60 degrees W. 
parallel with said N. line of Bane street 75 feet to the east line of 
Champion street; thence south 30 degrees W. along said east line 
of Champion 100 feet to the place of beginning, and being a part of 
the same premises conveyed by Henry Wick, Mary T. Wick, Hugh 
B. Wick, and Lucretia T. Wick to John Keef by a deed dated the Sth 
day of April, 1869, and by said John Keef and Mary A. Keef, his 
wife, conveyed to Owen Evans by deed dated the 26th day of 
July, A. D. 1881, and by the deed dated the 26th day of July, A. 
D. 1881, and by the said Owen Evans and Ann Evans, his wife, 
conveyed to Chancey H. Andrews by deed dated the 30th day 
of November, A. D. 1881, and being a part of lot number twenty- 
six (26) of Bane and Wicks’ subdivision of a part of the southern 
division of out-lots of the village of Youngstown, be the same more 
or less, but subject to all legal highways. 

Thirty-first parcel: All of the two lots and parcels of land lying 

und being situate in township of Poland, county of Mahon- 
v9 ing and State of Ohio, the first of which said two parcels is 
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known as being a part of great lot number twenty-one (21) 
of the original survey of said township, and is bounded and de- 
scribed as follows, to wit: Beginning at a post in the line between 
lands formerly owned by W. N. McCombs and lands formerly 
owned by Thomas Struthers north of and twenty-five (25) feet from 
the centre of the Lawrence railroad, thence by said line north 380 
degrees E. 12 and twenty-one hundredths (12.20) chains to a post, 
now stone, corner; thence south 89 degrees E. twenty-three and 
thirty-one hundredths (23.31) chains to the center of the Mahoning 
river; thence S. 42 degrees E. eight and eighty-one hundredths 
(8.80) chains; thence 8S. 393 degrees W. eleven and twenty-one one- 
hundredths (11.21) chains; thence N. 30} degrees W. eight and 
fifty-nine one-!iundredths (8.59) chains; thence west nine and ninety 
one-hundredths (9.90) chains; thence south 89} degrees W. six and 
forty-four oue-hundredths (6.44) chains; thence 50} degrees W. two 
and eleven one-hundredths (2.11) chains to the place of beginning, 
containing twenty-nine and forty-nine one-hundredths (29.49) acres 
of that land, more or less. 

The second of said two parcels of land is known as being a part 
of great lot number eieven (11) of the original survey of said town- 
ship, and is bounded and described as follows, to wit: Beginning 
ata poston the line between the above-described parcel of land 
and land formerly owned by W. N. McComb and thirty-three (33) 
feet north 393 degrees E. from the center line of the Lawrence rail- 
road, thence N. 323 degrees E. five (5) chains and nine (9) links to 
a post; thence N. 84? degrees W. one chain and seventy-eight (78) 

links; thence N. 81§ degrees W. one (1)chain and fiftv-four (54) 
100 _ _—ilinks; thence N. 77} degrees W. one chain and fifty (50) links; 

thence N. 72% degrees W. one (1) chain and fifty (50) links; 
thence N. 673 degrees W. one (1) chain and fifty links; thence N. 
62? degrees W. two (2) chains and thirty (30) links; thence along 
the north line of the Lawrence railroad, being thirty-three (33) feet 
from the center line of said railroad 8. 50} Cegrees E. twelve (12) 
chains and forty-six (46) links to the place of beginning, containing 
two and three one-hundredths (2.03) acres of land, more or less, and 
being the same land which was conveyed by W. N. McComb and 
wife to Thomas Struthers and others by deed dated April 15th, 1869, 
and recorded in Mahoning County Records, in vol. 26, at page 727 
et seq. 

The grantors also giveand grant tosaid grantee, its successors and 
assigns, all the rights and privileges that they may have or own in 
the right of way upon which is constructed the switch railroad track 
connecting the above-described lands and running over a part of the 
same, with the Pittsburgh and Lake Erie Railroad Company’s main 
line, reserving, however, the right at any time to and for them or 
any of them, or their heirs or assigns, to make connection with the 
said switch at any place where it runs on or over their own or other 
adjacent lands not hereby conveyed. 

Thirty-second parcel: Situated in the city of Youngstown, county 
of Mahoning and State of Ohio, and known as part of what is now 
called out-lot No.6, according to the latest numbering of lots in said 


THE LAKE SUPERIOR IRON CO. ET AL. 49 


city. Said lot of land was formerly known as part of out-lot No. 10 
in the east division of the original out-lots of said city, and 
101 bounded as follows, to wit: Commencing at a point on the 
east side of Presque Isle street, distant southerly sixteen rods 
(16) from a point of said east side of said street fifteen (15) feet south 
from what was common water-mark in the Pennsylvania and Ohio 
canal, which point is now marked by an iron pin located and driven 
by James Mackey,surveyor; thencesouth with the east lineof Presque 
Isle street sixty-seven feet ten and one-half inches (67 ft. 103 in.) toa 
point four feet north of the N. rail of the Ashtabula, Youngstown 
and Pittsburgh railroad track ; thence N.78 degrees E. and one bun- 
dred and seventy-two and one-twelfth (172;,;) feet to a point, thence 
north, on a line parallel with the E. line of Presque Isle street, four- 
teen nine and one-half inches (14 ft. 9} in.) to a point that is in the 
southeast corner of a certain lot of ground conveyed September 3rd, 
1852, by Charles Grute to James H. Ford, by deed recorded in Ma- 
honing County Record of Deeds, volume7, page 183 ; thence westerly, 
on the southern boundary line of said lot conveyed by Grute to Ford, 
a distance of ten (10) rods to the place of beginning, with all appur- 
tenances thereto belonging, together with all and singular the build- 
ings, structures, boilers, engines, fixed and movable machinery, 
fixtures, tools, implements, locomotives, cars, railway track and ap- 
pliances, office furniture and fixtures, patterns, duplicates, rolls, cast- 
ing, lumber, and other personal property belonging or pertaining to 
the said real estate aud used in connection therewith in carrying on 
the business of manufacturing now or formerly carried on upon the 
said premises and now upon the ,same connected therewith or per- 
taining thereto, and also a large amount of materia! and supplies 
and products in process of manufacture, which is being 
102. changed-in the operation of the said plant and is therefore 
not capable of exact inventory ; also— 

1. Eight hundred shares of stock in the Mahoning Coal Com- 
puny, a corporation organized under the laws of theState of Ohio. 

2. A two-thirds interest in the partnership known as Erskine & 
Co., doing business in the city of Your gstown, O. 

3. Fire leases of coal lands in Butler county, Pennsylvania, stand- 
ing in the name of Ralph Wick, trustee, and made by John M. and 
Sarah J. Chambers, Alex. Black, William Christy, James Kelly, 
and Walter Curry, and embracing together three ninety-two — acres . 
of land. 

4. The right to remove sand and gravel from a certain tract of 
land described as follows: A tract or lot of land situated in Coyts- 
ville township, in the county of Mahoning and State of Ohio, being 
part of great lot No. 8 in the original survey of said township 
and bounded as follows: On the north by the center line of the 
McGuffy road ; on the east line by lands owned on the 8th day of 
May, 1863, by John Brownlee; on the south by said lands owned at 
the same date by said Brownlee, Aaron C. Seers, and Isaac Kimmel ; 
on the west owned at the same date by David P. Pothous, being the 
farm upon which Alfred C. Steers formerly resided, containing thirty- 
eight and eight one-hundredths acres, being the same land con- 
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veyed to Catharine Huist by Brown, Bonnell & Co. January 20th, 
1865, and recorded — Book 21, page 265 & ’66, of Mahoning County 
Records of Deeds. 
103 And the court further find that the amount herein found 
due to Wilcox and Scaife is the first lien on property herein 
described and is entitled to priority of payment in full; that the 
remaining creditors named herein are in equity entitled to payment 
of their claims herein stated with interest thereon pro rata; that 
said creditors are in equity entitled to a sale of said premises and 
property and the payment of their claims and interest out of the 
proceeds of such sale, and that said property will sell to better ad- 
vantage as a whole than if sold in parcels. 

The court do therefore order, adjudge, and decree that the said 
defendant, Brown, Bonnell & Company, within five days from the 
entering of this decree, pay or cause to be paid to the creditors speci- 
fied herein or to the clerk of this court for their use the amounts 
herein found to be due to said creditors, together with the costs of 
this action, to be taxed, and in default of such payment an order of 
sale issue to Wilbur F’. Goodspeed, who is hereby appointed special 
master commissioner for that purpose, commanding him to cause 
the real and personal property herein described, except materials 
and supplies and products manufactured or in process of manu- 
facture, to be appraised, advertised, and sold as upon a judgment at 
law, and to sell the same in one parcel without division, and 
to make report to this court of such sale for confirmation; and 
it is further ordered that of the purchase price so bid not less 
than the sum of twenty thousand ($20,000) dollars shall be 
paid in cash to be deposited in the registry of this court, and 
also such further portions of such purchase price shall be 
paid in cash and so deposited from time to time as this 

court in this case may direct, the court reserving the 
104 _—sright to resell in this case said premises and property at the 

expense of such purchaser and to charge such purchaser 
with any loss occasioned by such resale, upon failure of the pur- 
chaser thereof or their successors or assigns to comply within twenty 
days of an order of the court in that regard, and the balance of 
such purchase price not required to be paid in cash may be paid 
either in cash or the purchaser at such sale shall have the right to 
satisfy the said remainder of his bid in whole or in part by paying 
over and surrendering claims, proved in this cause and'stated herein, 
at such price or value as would be equivalent to the distributive 
amount that the holders thereof would be entitled to receive thereon 
in case the entire amount of the bid were paid in cash; and it is 
further ordered that the receiver herein be, and is hereby, em pow- 
ered and ordered to sell at private sale all the materials and sup- 
plies and product manufactured or in process of manufacture in his 
hands for such reasonable price as at such time as in his discretion 
he shall deem best. 

The court, for good cause shown, dispenses with any advertisement 
of such sale or sales in any newspaper published in the German 
language. 
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And it is further ordered that the sale of said property be made 
subject to the fulfillment of any pending or unfinished contract or 
contracts made by the said receiver in the carrying on of said busi- 
ness by the authority of this court, and that the purchaser of such 
sale, at such time as the court may direct, give bond to the said re- 
ceiver in the penal sum of twenty thousand —, with surety to be ap- 

proved by the clerk of this court, to protect and save harm- 
105 less the said receiver from any and all liability on any such 
pending or unfinished contract or contracts. 

And it is further ordered that as to all other property, moneys, 
and credits of said defendant now in the hands of said receiver or 
which may hereafter come into his hands, he, the said receiver, hold 
the same subject to the further order of this court. 

It appearing to the court that the Pittsburgh and Lake Erie rail- 
road and the Citizens’ National Bank of Pittsburgh, creditors of the de- 
fendant who have proved their claims in this cause, did, after the 
appointment of the receiver, by procuring process of attachment to 
be issued out of certain courts in the State of Pennsylvania against 
the property and credits of the said defendant found in said State 
of Pennsylvania, obtained for themselves advantages over the other 
creditors of said defendant in the following amounts: 


The Pittsburgh & Lake Erie railroad ~.---~-- ae ee $5,768 O1 
The Citizens’ National Bank of Pittsburgh ........---. 3,745 41 


It is therefore ordered and decreed that the said The Pittsburgh 
and Lake Erie railroad — the Citizens’ National Bank of Pittsburgh 
shall not be entitled to receive out of the proceeds arising from any 
sale made herein any portion thereof in dividends or pro rata shares 
until dividends — pro rata shares are paid or credited to creditors 
herein named, ether than said attaching creditors, sufficient in 
amount to equalize said advantages and sufficient to make the 
amounts so received by or credited to said other creditors bear the 

same proportion to the full amount of their claims that the 
106 amounts obtained by said attachments bear to the full amounts 
of the several claims of said attaching creditors. 

And it further appearing to the court that the firm of Webb, 
Hart & Co., one of the creditors who have proved their claims herein, 
has become indebted to the receiver herein for goods sold and de- 
livered, and that judgment has been obtained against said firm by 
the receiver on account of said indebtedness in the amount of one 
thousand fifty-four dollars forty-five cents damages and thirty dol- 
lars sixty-five cents costs, upon which judgment execution has been 
issued and returned nulle bona, and that said judgment is still un- 
satisfied and unreversed, it is therefore ordered and decreed that 
out of any amount payable on account of said claim of Webb, Hart 
& Co. there shall first be paid to said reeeiver an amount sufficient 
to satisfy said judgment and costs before any part of said amount 
shall be paid to said Webb, Hart & Co., and that as to all matters 
and things not herein disposed of this cause be continued. 

(Signed) JOHN BAXTER, Judge, and 
M. WELKER, 
District Judge. 
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107 [Endorsed :] No. 4195. United States circuit court, north- 

ern district of Ohio. Lake Superior Iron Co. et al. vs. Brown, 
Bonnell and Company. Decree. Filed Feb. 23, 1886. A.J. Ricks, 
clerk U.S. circuit court. 


108 Uwnirep STAtEs OF AMERICA, - 
_ Northern District of Ohio, Eastern Division : 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States for the northern district of Ohio, do hereby certify that the 
above and foregoing pages contain a full, true, and perfect copy of 
the bill, supplemental! bill, order appointing receiver, order pro con- 
fesso, original inventory and schedule of property and assets, pleas 
of defendant corporation, motion to discharge receiver, order of 
court on plea and motion, order of court showing payment of Ne- 
gaunee Concentrating Co. claim, intervention of Commercial National 
Bank and others, response of creditors to cross-bill of Commercial 
National Bank and others, order of court on exceptions in mortgage 
matter, order of reference to master to report on claims, report and 
supplemental report of master on creditors’ claims, balance-sheet of 
receiver, Dec. 3ist, 1885, and the final decree of sale in the case now 
pending in the said court in which The Lake Superior Iron Com- 
pany and others are complainants and Brown, Bonnell and Com- 
pany is defendant, and that the same have been compared with the 
original papers now on file in said case and in my custody and con- 
trol as clerk of said court. 

Witness my official signature and the seal of 
Seal of the Circuit said court, at Cleveland, O., this 5th day of 
Court, North’n March, A. D. 1886, and in the 110th year of the 
Dist. of Ohio. Independence of the United States of America. 
| AUGUSTUS J. RICKS, Clerk, 
By O. C. BEATTY, Deputy Clerk. 
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Know all men by these presents that Brown, Bonnell & Co., a cor- 
poration of the State of Ohio, and William B. Howard, of Chicago, 
Illinois, are held and firmly bound unto the Lake Superior Iron 
Company, the Jackson Iron Company, and the Importers’ and 
Traders’ National Bank of the City of New York in the sum of fifty 
thousand dollars, lawful money of the United States, to be paid to 
the said obligees and theimsuccessors and assigns for the benefit of 
whom it may concern. 

To the payment of which, well and truly to be made, we bind our- 
selves and each of us, jointly and severally, and our heirs, executors, 
and administrators, firmly by these presents. 

Sealed this March 23, 1886. 
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Whereas the above-named Lake Superior Iron Company, the Jack- 
son Iron Company, and the Importers’ and Traders’ National Bank 
of the City of New York, in behalf of themselves and other creditors, 
have procured a final decree and order for the sale of property in a 
certain action in equity pending in the circuit court of the United 
States for the northern district of Ohio, sitting at Cleveland, wherein 
they are complainants and the said Brown, Bonnell & Co. is defend- 
ant; and 
Whereas, from such final decree entered February, 1886, the 
110 said Brown, Bonnell & Co. has prayed an appeal to the 
Supreme Court of the United States, which has been allowed: 
Now, therefore, the condition of this obligation is such that if the 
above-bounden Brown, Bonnell & Co. shall prosecute its appeal to 
effect and answer all costs and damages if .it shall fail to make its 
appeal effectual, then this obligation shall be void; otherwise to re- 
main in full force and virtue. 
(Signed) BROWN, BONNELL & CO., [sgAt.] 
By HENRY CRAWFORD, 
Its Att’y-in- Fact. 
WILLIAM B. HOWARD. [SEAL. ] 


Approved March 29, 1886. 
M. R. WAITE, 
Chief Justice U. 8. 


STate OF New YORK, 
City & County of New York: 


William B. Howard, on oath, says that he resides at Chicago, 
Illinois, and is the surety named in the above appeal bond to which 
he hassubseribed hisname. Affiant says he is worth over one million 
dollars above all his debts and liabilities, and that he owns real 
estate in Cook county, Illinois, worth $500,000. 


(Signed) WILLIAM B. HOWARD. 
Subscribed and sworn to before me this 24 day of March, 1886. 
[ SEAL. | G. M. ROLLINS, 


Notary Public, N. Y. Co., 137. 


111 [ Endorsed :] Circuit court of U. S., northern district of 
Ohio. Lake Superior Iron Co. & others vs. Brown, Bonnell. 
& Co. Appeal bond. Filed April 6, 1886. 


112 Supreme Court of the United States. 


Brown, Bonne. & Co. ) 


vs. 
LAKE Supertor Iron Company, JAcKsSON Iron Company, Im- 
porTeRS & Travers’ Nationa Bank, Appellees. 


To the above-named Lake Superior Iron Co., Jackson Iron Co., & 
Importers’ & Traders’ Nat. Bank: 
You are hereby admonished and cited to appear before the Su- 
preme Court of the United States, at a term thereof to be holden at 
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Washington on the second Monday of October, 1886, to show cause, 
if any there be, why a certain final decree rendered in the above- 
entitled cause by the circuit court of the United States for the 
northern district of Ohio should not be corrected and justice done to 
the parties in that behalf. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
United States, this March 29, 1886. 

M. R. WAITE, 


Chief Justice U. S. 


Service of the above citation acknowledged and accepted. 
FRANCIS J. WING. 
C. C. BALDWIN. 


113 [Endorsed :] Lake Superior Iron Co. & others vs. Brown, 
Bonnell & Co. Citation & service. 


114. THe UNITED Srates or AMERICA, a 
Northern District of Ohio, : 


I, Augustus J. Ricks, clerk of the circuit court of the United States 
within and for said district, do hereby certify the foregoing to be a 
true copy of the appeal bond & citation in the above-entitled cause 
in said court,and that the same is correctly copied from the original 

now on file in my office. 
Seal of the Circuit Court, Witness my official signature and the 

North’n Dist. of Ohio. seal of said court, at Cleveland, in said 

district, this sixth day of October, A. D. 
1886, and inthe 111th year of the Independence of the United States 


of America. 
AUGUSTUS J. RICKS, Clerk, 
By O. C. BEATTY, Deputy Clerk. 


Endorsed on cover: N. Ohio C.C. U. S. No. 227. Brown, Bon- 
nell & Co., appellants, vs. The Lake Superior Iron Company, The 
Jackson Iron Company, and The Importers’ and Traders’ National 
Bank of the City of New York. Filed October 29, 1886. 
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a In the Supreme Court of the United States. 


Brown, BoNNELL & COMPANY 
| v8. 
Tue LAKE Superior Iron Company ef al. 


No. 819. 
In Equity. 


It is hereby stipulated by the parties to the above-entitled cause 
through their respective counsel, that the papers, documents, and 
transactions mentioned in the annexed motion shall be added by 
the appellants to the transcript of the record of the said cause now 
on file in the United States Supreme Court; and it is further stipu- 
lated that the petitions of all creditors, copies of whose petitions are 
not found in the transcript, are of the general character of the peti- 
tion of the Greenville National Bank, of Greenville, Pa. 

FRANCIS J. WING. 
Counsel for A pp llee-. 
HENRY CRAWFORD, 
Counsel for A ppellant-. 


b In the Supreme Court of the United States. 


Brown, Bonnett & Company, Appellants, ) No. 819. 
- ‘In Equity. 
Tue Lake Superior Iron Company ¢f als. j ee 

Come now the said appellees, The Lake Superior Iron Company 
and others, by Shellebarger & Wilson, their solicitors, and move the 
court to dismiss the appeal in this case, and for ground of such mo- 
tion say that the pretended record and transcript filed herein are not 
certified by the clerk of the United States circuit court for the north- 
ern district of Ohio, as required by law, and are not authenticated 
in the manner required by law in order to give this eourt Jurisdic- 
tion of the appeal. 

Second. And the said appellees, by their said solicitors, and in the 
alternative and in the event the eourt should deny said motion to 
dismiss, suggest diminution of the record in this case, in this, to wit, 
that in the record of the circuit court of the United States for the 
northern district of Ohio the following, amongst many others, 
papers, documents, and transactions are part of the record in said 
‘ase in said circuit court, and are not embraced in said record filed 
herein, and are essential to the full consideration and determination 
of the matters involved in said cause, namely: 

1. The original subpeena issued by the said circuit court, 

c dated February 20, 1883, for the said defendant corporation, 

srown, Bonnell & Co., and the return made thereon by W. 

F’. Goodspeed, the United States marshal, by John Odell, bis deputy ; 

and the memorandum thereto attached, signed by A. J. Ricks, clerk 

of said court, requiring defendant to enter its appearance in said 

case before the first Monday in April, 1583; otherwise bill taken as 
confessed. 
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2. The entry of the voluntary appearance of the defendants, 
Brown, Bonnell & Co., entered in court on the 20th of February, 
1883, by Joel W. Tyler, attorney for defendants. 

3. The bond of the receiver, approved February 20, 1883. 

4. The affidavit of the insolvency of the defendant by Henry H. 
Brown, February 20, 1883. : 

5. Order by the court, entered February 26, 1885, empowering 
and directing the receiver to institute suits. 

6. Order of court of February 28, 1883, directing the marshal to 
turn over certain attached property to the receiver. 

7. Subpeena, issued April 5, 1883, for parties made defendant in 
supplemental bill, and the returns thereon by deputy marshal, and 
the memorandum by the clerk, requiring defendants to appear be- 
fore first Monday of May, 1884; otherwise bill taken pro confesso. 

8. Court’s order of 10th of April, 1883, to the receiver to lease 
certain premises described in the order. 

9. Appearance, April 13, 1883, of A. W. Jones, F. H. Matthews, 
R. J. Wick, and John J. Williams. 

10. Order of the court of 23d of April, 1883, directing all cred- 
itors of defendant corporation, within sixty days from date of order, 
to file their claims by petition, ete. 

11. Petition of the Rossie Iron Works of New York, filed Mav 

17, 1888. 
d 12. Petition of the Florence Mining Company of Wiscon- 
sin, filed May 29, 1883. 

13. Petition of the Manufacturers’ & Traders’ Bank of Buffalo, 
filed June 6, 1883. 

14. Order pro confesso, entered June 14, 1583, against defendants. 

15. Order, entered July 17, 1883, appointing A. J. Ricks special 
master to report claims due, and marshial liens. 

16. Order of the court, July 20th, 18838, that receiver transfer to 
Pittsburgh & Lake Erie Railroad Co. certain indebtedness by Graff, 
Bennett & Co. to defendant corporation. 

17. Report of master on the claim of the Florence Mining Com- 
pany, filed Nov. 1, 1885. 

18. Exceptions, filed Nov. 21, 1883, to the report in the claim of 
the Florence Mining Company. 

19. The summons for Herbert C. Ayer, commanding him to ap- 
pear and answer original and supplemental bill, dated November 
23, 1883, and the memorandum by the clerk requiring him to ap- 
pear and answer before the first Monday in January, 1884; other- 
wise decree pro confesso. 

20. The answer and cross-petition of the Citizens’ National Bank 
of Pittsburgh, filed November 24, 1883. 

21. Motion by Citizens’ Natiunal Bank of Pittsburgh, on 24th of 
November, 1883, for leave to become party, ete. 

22. The demurrer by R.J. Wick, defendant, to the complainants’ 
bill, filed November 24, 1883. 

23. ‘The petition of the Importers’ and Traders’ National Bank of 
New York, tiled by leave of court November 24, 1885. 
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e 24. Suggestions by John Hay and others, November 24, 
1883, of the death of Amasa Stone, and leave to the executors 
to become parties and answer. 
25. Leave to the Rossie Iron Works to become parties and file 
: petition, November 24, 1885. 
| 26. Bill of the Rossie Iron Works of New York, filed November 
26, 1885. 
27. Order of court, November 26, 1883, making Citizens’ National 
Bank of Pittsburgh parties, and their bill filed in pursuance —, and 


similar order, same day, as to Importers’ and Traders’ Bank. 
28. Motion by the complainants, November 26, 1883, to strike from 
} files demurrer of Wick, and also to strike from files motion by Mat- 


) thews and others. 

29. Motion by complainants, November 26, 1883, to strike from 
files the pleas filed by the defendant corporation November 24, 
1883. 

30. Cross-bill of the Commercial National Bank of Cleveland, 
John Hay and Samuel Mather, executors of the estate of Amasa 
Stone and others, filed December 1, 1883. 

ol. Order of the court of the 24th day of December, 1883, striking 
from ‘files demurrer filed by R. J. Wick ; also the motion filed by 
Matthews and others. 

o2. Leave by the courtof the 24th day of December, 1883, to the 
Commercial National Bank, Dan. P. Eells, and others to file an- 
-_ swers to the original and supplemental bills. 

33. Reply, January 23, 1854, by complainants to the answer of the 
Commercial National Bank and others. 

34. Motion by defendant corporation, Brown, Bonnell & Co., Feb- 
ruary 28, 1884, to strike from the files answer of the Commercial 

National Bank and others. 
f oo. Order of tlie court of February 20, 1884, that the answer 
of the Commercia! National Bank and others be considered and 
treated as an intervening petition, praying atfirmative relief, and 
leave given to creditors to file response thereto. 
36. Answer of the. Ravenna National Bank to the intervening 
petition of Commercial National Bank and others, filed March 
1, 1884. 

37. Response by the Manufacturers’ and Traders’ National Bank 
of Buffalo, filed March 1, 1884, to the intervening petition ‘filed 
by the Commercial National Bank and others in behalf of them- 

selves and other creditors. 

38. Final report of master on the intervening petition of the 
Commercial National Bank and others, filed May 2, 1884. 
| 39. Testimony taken before the master, tiled with his report and 

| as part thereof at the same time. 
| 40. Report of master upon claim of creditors, filed June 11, 1884, 

41. Order of court, June 18, 1884, commanding defendant corpora- 
tion to answer by the Ist of September. 

42. Exceptions by F. J. Wing to certain findings of special master, 
filed the 19th day of June, 1854. 


. 
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43. Order of the 26th day of July, 1884, overruling the exception 
by Wing — master’s report. | 

44. Order of the court, October 11, 1884, approving of the report 
of master upon claims of creditors. 

45. Subpeena, issued June 28, 1884, against the defendant, Brown, 
Bonnell & Co., requiring it to answer the answer and error bill of 
the Commercial National Bank and others, with a memorandum 
thereon requiring the said respondent to enter its appearance on 

or before the first Monday of August, 1884; otherwise said 
g bill would be taken as confessed, and return thereon by 
marshal. 

46. Order pro confesso, entered September 11, 1884, against the 
defendant, Brown, Bonnell & Co., that the answer and cross-bill or 
intervening petition of the Commercial National Bank and others 
be taken as confessed. | 

47. Motion made May 4, 1884, by Manufacturers’ & Traders’ 
National Bank of Buffalo, First National Bank of Youngstown, and 
other creditors that their names be stricken from the answer to the 
intervening petition of Commercial National Bank and others, and 
their waiver of answer and consent to decree in favor of said Com- 
mercial National Bank and others. 

48. Order of court, May 9, 1885, granting leave to Manufacturers’ 
& Traders’ Bank and others to withdraw answer. 

49. Exceptions by said intervening petitioners, Commercial Na- 
tional Bank and others, to special master’s report, filed May 2, 1885. 

50. Exceptions, June 1, 1885, by C. S. Warden and others to mas- 
ter’s report. 

51. Exceptions, June 2, 1885, by Henry Crawford, for defendant 
corporation, to master’s report. 

52. Motion, filed July 15, 1885, by Commercial National Bank 
and others to strike from files exceptions to master’s report. 


53. Joinder, July 22, 1885, by defendant corporation and others | 


in exceptions filed to master’s report. 

54. Motion by Commercial National Bank and others, inter- 
venors, to strike from files the response of C. 8. Warden and others 
to intervening petition. 

55. September 15, 1885.—Motion by Commercial National 
h Bank and others, intervenors, to strike out joinder in excep- 
tions filed by defendant corporation and others July 22, 1885. 

56. September 24, 1885.—The decree of. the court finding that Com- 
mercial National Bank of Cleveland and others, complainants in inter- 
vening petition, did not acquire any lien or priority under their mort- 
gage or deed of trust over other creditors, and overrules master’s report 
us to this and sustains exceptions thereto, and directs said intervening 
petition, so far as it seeks to maintain a lien and priority over other 
creditors, to be dismissed, but such petition to be retained for such 
further relief and protection as intervenors may be entitled to. 

57. Order of court, 26th of September, 1885, directing the master 
to take an account of assets and report. 

58. November 20, 1885.—Report by the master pursuant to last- 
named order. 
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59. Supplemental report of master, filed January 13, 1885. 

60. The entries upon the appearance docket showing when the 
various petitions of creditors were filed. 
61. The petition of the Greenville National Bank of Greenville, 
a 


Wherefore the said appellees, in the alternative as above stated, 
move the court, under rule 14, to award a writ of certiorari to be 
issued and directed to the judges of the said cireuit court of the north- 
ern district of Ohio, commanding them with searching the record 
and proceedings in the said cause, they forthwith certify to this 
court those parts of the said record so omitted. 

And the said appellees, by their solicitors, as tending to explain 
and excuse the delay in filing this motion, state as follows: 

First. That until about the last of September, 1887, the appellees had 
no counsel in the case who resided in the city of Washington, and no 

counsel for the appelless were aware of the character of the 
1 certificate to said record, nor the omissions from the record 
filed in this court until about the midsummer of 1887. 

Second. That prior to the 12th day of October, 1887, counsel for 
appellees were not aware of the requirements contained in the 14th 
rule regarding the time when motions for certiorari on suggestion 
of dimunition of the record were ordered td be filed. 

Third. That the record in this case is not yet printed, and the 
case cannot probably be reached at the present term of court, and 
the granting of the order for certiorari will work no delay in the 
hearing or trial of the case. 

Fourth. That ip the opinion of counsel for appellees a full consid- 
eration and trial of the case upon the merits in the absence of the 
omitted portions of the record is impossible. 


SHELLABARGER & WILSON, 
Solicitors for Appellees. 


k {Endorsed :] Supreme Court U.S. 1888, Oct’r term. No. 
227. Brown, Bonnell & Co., app’ts, vs. The Lake Superior 
Iron Co. et al. Stipulation to amend record. 


[Endorsed:] U. 8. Supreme Court. Brown, Bonnell and Com- 
pany vs. The Lake Superior [ron Co. ef a/. Stipulation. 


[Stamped :] Office Supreme Court U. 8. Filed May 25, 1888. 
James H. McKenney, clerk. 
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1 In the Circuit Court of the United States for the Northern 
District of Ohio, Eastern Division. 


THE LAKE SuPERIOR [RON Company et — 
vs. Chancery. 4195. 
Brown, BoNNELL AND CoMPANY. 


Be it remembered that heretofore, to wit, on the 20th day of Feb- 
ruary, A. D. 1883, a subpcena was issued in this cause, and which is 
in the words and figures following, to wit: 


THE UNITED STATES OF AMERICA, ae 
Northern District of Ohio, Eastern Division, § ° 


The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting : : 


You are hereby commanded to summon Brown, Bonell & Com- 
pany, if it is to be found in your district, to be and appear in the 
circuit court of the United States within and for the district afore- 
said, at Cleveland, on the first Monday in May next, to answer a 
certain bill in chancery filed and exhibited in said court against it 
by the Lake Superior Iron Company, Jackson Iron Company, and 
Negaunee Concentration Co. Hereof it is not to fail, under the pen- 
alty of the law thence ensuing; and have you then and there this 

writ. 
9 Witness the Honorable Morrison R. Waite, Chief Justice 
of the United States, this 20th day of February, A. D. 1883, 
and in the 107th year of the Independence of the United 


States of America. 
AUGUSTUS J. RICKS, Clerk. 


[SEAL. ] 


MrmorANDUM.—The said defendant is required to enter its ap- 
pearance in this suit, in the clerk’s office of said court, on or before 
the first Monday of April, 1883 ; otherwise the said bill may be taken 


pro confesso. 
A. J. RICKS, Clerk, 


Endorsed: No. 4195. United States circuit court, northern dis- 
trict of Ohio, eastern division. In chancery. The Lake Superior 
Iron Co. vs. Brown, Bonnell & Co. Subpeena. Returnable April 2nd, 
1888. Rule day for appearance, April 2nd, 1883. Rule day for 
answer, May 7th, 1885. Returned and filed February 23, 1883. A. 
J. Ricks, clerk. M. R. Keith and F. J. Wing, complainants’ solic- 
itors. 


NorTHERN District or OHIO, 88 : 


On the 21st day of Feb., 1885, at Youngstown, Ohio, I made 
due service of this writ on the within-named Brown, Bonell & Co. 
by delivering to I’. H. Mathews, vice-president of said company (the 
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president being absent and could not be found), a true and duly 
certified copy of this writ. 
W. F. GOODSPEED, 
U. S. Marshal, 
By JOHN ODEL, Deputy. 


Fees: 
\ CI cities elites $2 00 
TE OE. cciiepiiieincienan 6 50 
CT ecusssen isms o0 
$9 00 
5) And afterwards, to wit, on the 20th day of Feb., 1885, the 


following appearance of defendant entered was filed iu the 
cause, and which is in words and figures following, to wit: 


In the United States Circuit Court, Northern District of Olio. 


THe LAKE Superior Iron Co. e¢ al. 
es . Equity No. 4195. 
Brown, Bonnett & Co. 


The appearance of the defendant is hereby entered in the above 


‘ase and service of notice of the motion for appointment of receiver 
accepted. 


February 20th, 1883. 
JOEL W. TYLER, 
Att'y for D’f't. 


| And afterwards, to wit,on the 20th day — Feb., the follow- 
ing receiver’s bond was filed in this cause, and which is in 
words and figures following, to wit: 


Know all men by these presents that we, Fayette Brown, as prin- 
cipal, and Amasa Stone, Selah Chamberlain, and Charles A. Otis, as 
sureties, all of the northern district of Ohio, are held and firmly 
bound unto the Lake Superior Iron Company, Jackson lron Com- 
pany, and Negaunee Concentration Company in the sum of. one 
hundred thousand dollars, to be paid to said Lake Superior Iron 
Company, the Jackson Iron Company, and the Negaunee Concentra- 
tion Company; for which payment, well and truly to be made, we 
aud each of us bind ourselves, jointly and severally, and our repre- 
sentatives, heirs, and executors and administrators, firmly by these 
presents. ’ 

Signed, sealed, and dated this 20th day of February, A. D. 1883. 

The condition of the above obligation is such that whereas by an 
order of the circuit court of the United States in and for the eastern 
division of the northern district of Ohio made on this 20th day of 
Feb., A. D. 1883, in a cause therein pending wherein The Lake Su- 
perior Iron Company and others above named were complainants 
and Brown, Bonnell & Company is defendant, it was, among other 
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things, ordered that the above-bounden Fayette Brown be appointed 
receiver of all the property, equitable interests, things in action, and 
effects of said defendant, and that he be vested with all the rights 
and powers of a receiver as in and by said order set forth and upon 
the conditions in said order stated: 
Now, therefore, if the said Fayette Brown shall faithfully discharge 
all his duties as such receiver in this action and account faithfully 
for and pay over to the proper parties all moneys that may 
5 come into his hands and in all respects obey all the orders of 
this court now made and that may hereafter be made in this 
action, then the above obligation to be void; otherwise to be in full 
force and effect. 


SEAL. | | FAYETTE BROWN. 
ry CHAS. A. OTIS. 
SEAL. | A. STONE. 

SEAL. | S. CHAMBERLAIN. 


Endorsed: Filed and approved Feb. 20th, 1883. A. J. Ricks, 
clerk. 


6 And afierwards, to wit, on the 20th day of February, 1883, 
the following affidavit of Harry H. Brown was filed in this 
cause, and which is in words and figures following, to wit: 


Circuit Court of the United States, Northern District of Ohio, East- 
ern Division. 


LAKE Superior Iron Co. et al. 
vs. 
Brown, BoNNELL & CoMPANY. 


Harry H. Brown, being duly sworn, on his oath says that he is 
the duly authorized agent of the complainants in this action ; that 
he is acquainted with the business and general condition of the de- 
fendant company; that said defendant is insolvent; that its prop- 
erty and business is very extensive; that such business is threatened 
with attachments and seizures of its property and vexatious litiga- 
tion; that a large amount of the property of said defendant is of 
such a nature that if sold in its present condition it would be sacri- 
ficed and there would be realized a very small amount as compared 
with the amount that couid be realized if the same were manufact- 
ured in the works of said defendant; that the assets and the prop- 
erty of said company is in danger of loss and dissipation if left 
unprotected by the appointment of a receiver, who may preserve it 
and put it into such a condition that the most may be realized from 
it for the benefit of creditors. The works are in danger of being 

stopped by reason of the insolvency of the defendant, and the 
7 resultant damage to the same would be very great, and con- 
sequently greatly injure the prospects of creditors and the 


collection of the claims. 
| HARRY H. BROWN. 


“2 
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Sworn to before me and subscribed in my presence this 20th day 
of February, A. D. 1885. 
[sea.] FRANCIS J. WING, 
Notary Public. 


8 And afterwards, to wit, on Monday, February 26th, 1883, 
the following order was made in this cause, and which is in 
words and figures following, to wit: 


LAKE SuPERIOR [RON Co. } 
Us. Pre Chancery. 
Brown, BoNNELL & Co. | 


It appearing to the court that there are assets of the said defend- 
ant, Brown, Bonnell and Company, in the hands of residents and 
citizens of other districts than the said northern district of Ohio, 
and that it may be necessary to institute actions at law or in equity 
to obtain possession and control of such assets, it is hereby ordered 
and decreed that said receiver be, and he is hereby, empowered and 
directed to institute such suit or suits at law or in equity, in this or 
other jurisdictions, as in his judgment it is-deemed necessary or ex- 
pedient, to collect debts or demands payable to him as such receiver 
or to obtain possession of any assets of said Brown, Bonnel & Com- 
pany which may be withheld from him. 


4) And afterwards, to wit, on Wednesday, Feb. 28th, 1883, the 
following order was made in this cause, and which is in words 
and figures following, to wit: 


LAKE SUPERIOR IRON Co. 
vs. 4195, Chancery. 
Brown, BonneELL & Co. 


The parties in the case of The Republic Iron Co. vs. Brown, Bon- 
nel & Co., pending in this court, having agreed that the marshal 
of this court may turn over to the receiver appointed in this action 
the property attached in said action and pow in the hands of said 
marshal, it is ordered that said receiver take said property and dis- 
pose of it as he does other property in his hands as such receiver ; 
and if the plaintiff maintains its attachment and the same is not 
discharged and judgment is rendered for its claim or any part 
thereof, then the receiver is to pay such judgment, interest and 
costs, in full; if said attachment is discharged, then the receiver not 
to pay any judgment that may be rendered and hold the property 
as other property of def’t, and the receiver is ordered to retain in his 
hands enough assets to pay said judgment, interest and costs, in 
case said attachment is not discharged. 


10 And afterwards, to wit, on the 5th day of April, 1883, the 
following —— was issued in this cause, and which is in 
words and figures following, to wit: 


2—227 
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THe Untrep States oF AMERICA, mae 
Northern District of Ohio, Eastern Division, j ~’ 


The President of the United States of America to the marshal of 
the northern district of Ohio, Greeting : 


You are hereby commanded to summon A. W. Jones, Charles A. 
Otis, F. H. Mathews, Amasa Stone, W. H. Harris, Dan. P. Eeils, Mrs. 
Eliza Witt, Howard P. Eells, John I. Williams, Geo. M. Ayer, Mrs. 
Amy G. Ayer, H. 1. Higgins, Maria Louisa Ayer, Mr. H. C. Ayer, A. 
M. Witheril, D. P. Eels, trustee ; Mrs. Paige E. Newburry, Mrs. L. 
A. Copeland, Harriet L. Ayer, J.C. Knickerbocker, R. J. Wick, Levi 
Lane, H. C. Ayer, and F. B. Williams, if they are to be found in 
your district, to be and appear in the circuit court of the United 
States within and for the district aforesaid, at Cleveland, on the first 
Monday in May next, to answer a certain bill in chancery filed and 
exhibited in said court against them by the Lake Superior [ron Com- 
pany. 

Hereof they are not to fail, under the penalty of the law thence 
ensuing; and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the United States, this 5th day of April, A. D. 18853, 
and in the 108th year of the Independence of the United 
States of America. ‘ 

11 ! A. J. RICKS, Clerk. 
By O. C. BEATTY, 
Deputy Clerk. 


[SEAL. | 


MrMorRANDUM.—The said defendants are required to enter their 
appearance in this suit, in the clerk’s office of said court, on or be- 
fore the first Monday of May, 1884; otherwise the said bill may be 
taken pro confesso. 


A. J. RICKS, Clerk. 


Endorsed: No. 4195. United States circuit court, northern dis- 
trict of Ohio, eastern division. In chancery. The Lake Superior 
Iron Co. vs. Brown, Bonnell & Co. Alias subpoena. Returnable 
May 7th, 1883. Rule day for appearance, May 7th, 1883. Rule day 
for answer, June 4th, 1884. Returned and filed, April 10th, 1883. 
A. J. Ricks, clerk. M. R. Keith & F. J. Wing, complainants’ solic- 
ltors. 


NORTHERN District OF OHDO, 88: 


On the 6th day of April, 1883, at Cleveland, Ohio, I made due 
service of this writ as follows, to wit: By delivering a true and duly 
certified copy thereof to each of the within-named Amasa Stone, D. 
P. Eells, D. P. Eells, trustee; Eliza Witt, and Howard P. Eells, and 
by leaving a true and duly certified copy of this writ at the usual 
place of abode of the within-named Charles A. Otis in the hands of 
Mary Welch, a servant in the family, and by leaving a true and duly 
certified copy of his writ at the usual place of abode of the within- 


. ex. ; 


i 
| 
| 
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named W. H. Harris*in the hands of Mary Schaffer, a servant in the 
family, the said Charles A. Otis and W. H. Harris being each absent 
from home and could not be found; and on the 7th day of April, 

1883, at Youngstown, Ohio, I made due service of this 
12 writ as follows, to wit: By delivering a true and duly certi- 

fied copy thereof to each of the within-named A. W. Jones, 
John I. Williams, and R. J. Wick, and by leaving a true and duly 
certified copy of this writ at the usual place of abode of the within- 
named F. B. Williams in the hands of his wife, Anna Williams, and 
by leaving a true and duly certified copy of this writ at the usual 
place of abode of the within-named F. H. Mathews in the hands of 
Anna Neil, a servant in the family, the said F. B. Williams and F. 
H. Mathews being each absent from home and could not be found. 
The said A. M. Witherill, J. C. Knickerbocker, Mrs. L. A. Copeland, 
Levi Lane, George M. Ay er, Mrs. Amy G. Ay er, H. I. Higgins, 
Maria Louisa Ayer, Mrs. H. C. Ayer, Harriet L. Ayer, and H. C. 
Ayer not found in any district ; neither have they or either of them 


a residence therein. 
W. F. GOODSPEED, 
U.S. Marshal, 
By JOHN ODELL, Deputy. 


4 
, 


AREAS SER eee 24 00 
CORON  nnnmnninnedioninn 8 00 
Travel, 80 miles... ---- 4 80 

$36 80 


NorTHERN District or OHIO, ss: 


On the 9th day of April, 1883, at Cleveland, Ohio, I made due 
service of this writ by delivering a true and duly certified copy 
thereof to A. St. J. Newburry, husband of the within-named Mrs. 
Paige E. Newburry, at her usual place of abode. 

W. F. GOODSPEED, 
U. S. Marshal, 
By GEO. WYMAN, Deputy. 


RE ex TER eee 2 00 
CE occnavcenubuinicien 50 
$2 50 
13 And afterwards, to wit, on Tuesday, April 10th, the follow- 


ing was made in-this cause, and which is in words and 
figures following, to wit: 
Tue Lake Superior [ron Co. et al. ) 
vs. > 4195, Chancery. 
Brown, Bonnet & Co. 


Upon application duly made, and it appearing to the court that 
it will be advantageous to all concerned in the administration of 
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the assets of the said defendant, it is hereby ordered and decreed 
that Fayette Brown, as receiver, be, and he is hereby, empowered to 
lease to the Briar Hill Iron and Coal Company or other responsible 
person the property of Brown, Bonnell & Company known as the 
Struthers Furnace at a rental which shall be deemed by said re- 
ceiver to be proper and adequate, provided that such lease shall not 
be given for a term to exceed two months and shall at any time be 
determinable by the sale of said property for the benefit of cred- 
itors or by the fact that said Fayette Brown has ceased to act as re- 
ceiver. 


14 And afterwards, to wit, on the 12th day of Apr., 1883, the 
following appearance was entered in order book in this cause, 
and which is in words and figures following, to wit: 


Younastown, MAnHoninea County, O., Apr. 12, ’83. 
A. J. Ricks, Esq. 


Dear Sir: In Lake Superior Iron Co. vs. Brown, Bonnell & Co., 
No. 4195, chancery, on May 7th, please enter appearance for A. W. 
Jones, F. H. Mathews, R.J. Wick, and John I. Williams. 

I write now for the reason that I leave to-morrow for Arizona, and 
may not return by May 7th. 

Very truly, A. W. JONES, 
Alt’y for Parties, 


15 And afterwards, to wit,on Monday, April 23d, 1883, the 
following order was made in this cause, and which is in words 
and figures following, to wit: 


Tue Lake Superior [ron Co. e¢ al. 
US. 4195, Chancery. 
Brown, Bonnett & Company. 


The court, being fully advised-in the premises, orders and decrees 
that all creditors of said def’t, Brown, Bonnell & Co., shall on or be- 
fore sixty days from the entry of this order file their several claims 
in the clerk’s office of this court by petition, in which shall be stated 
the amount and nature of such claims, and such petitions shall be 
duly verified by the oaths of the petitioners or their duly authorized 
agents; and it is further ordered that notice of the granting of this 
order be given to all creditors by publication, and the receiver is 
hereby directed to send a copy of this order by due course of mail 
to each and every known creditor. 


16 And afterwards, on May 17, 1883, the following petition 
was filed, viz: 
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In the Cireuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


LAKE Surerior IRON Company ef al. 
vs. Equity No. 4195. 
Brown, Bonnett & Co. 


To the honorable judges of said court: 

Your petitioner, The Rossie Iron Works,a mining and manu- 
facturing corporation formed under statutes of State of New York, 
who do business in St. Lawrence & Jefferson counties, in said State 
of New York, respectfully show that this petition is filed in the above- 
entitled cause in pursuance of an order of said court hereinbefore 
made; that the Rossie Iron Works are creditors of the said defend- 
ant, Brown, Bonnell & Co., of Youngstown, Ohio, in the sum of 
eight thousand four hundred and thirty-three #3; (exclusive of in- 
terest) dollars ($8,433.43 exclusive of interest); that the said claim 
is just and unpaid and is described as follows, to wit: On a promis- 
sory note dated Youngstown, Ohio, Decewiber 27th, 1882, for six 
thousand two hundred and fifty-three dollars ninety-three cents, 
made by Brown, Bonnell & Co., payable to the order of the Rossie 
Iron Works, sixty days After the date, at the Second National Bank 
of Youngstown, Ohio, and which said note was duly protested for 
non-pay ment on the 27th day of February, 1883, and still remains 
unpaid. The said notes are given In settlement of accounts for 
iron ore delivered by the Rossie Iron Works to Brown, Bonnell 
& Co., with interest ; notarial charges for said protest were $1.40, in- 
terest to be reckoned on said note and protest charges from 28th 
Febr’y, 1883, viz: 

Interest on $1,570.46 to be reckoned from Jan. 15, 1883. 


. 780. = ” °° Ree * 
‘é 97.32 32 “ és <“ Mar. 15, “6 
2,178.10 


726553, at $3 per ton at the mines. 

That copy of said note and account is hereto attached and made a 
part of this petition. 

Your petitioners further show that they hold no security for said 
claim. 

Wherefore your petitioners pray that the said claim may be ad- 
judged to be a valid claim against the property and assets of said 
Brown, Bonnell & Co., and that out of the proceeds arising from the 
sale of such property and assets said claim may be paid under such 
orders and decrees as the court shall deem equitable and just, and 


or all such other and further relief as your petitioner may in equity, 
be entitled to. 


ROSSIE IRON WORKS 
By B. F. BUTLER, Treasurer. 
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STATE OF New York, | . 
. ' . 88° 
City and County,  . J 


B. F. Butler, being duly sworn, says that he has read the forego- (| 
ing petition and knows contents thereof, aud that the allegations of 
the foregoing petition are true. ‘ 


B. F. BUTLER. t 

Sworn to before me and subscribed in my presence this 16th day » | 
of May, A. D. 1883. 7 
[SEAL. ] FRANK D. RUSSELL, | 
Notary Public for Kings & New York | 

Counties, in N. Y. State. 

17 Copy. : 

$6,253.98. Younastown, Dec. 27th, 1882. 


Sixty days after date we promise to pay to the order of Rossie 
Iron Works sixty-two hundred fifty-three and 3, dollars, at Second 
National Bank here, in N. Y. Exchange, value received. 

No. 627. b 

(S’g’d) BROWN, BONNELL, & CO., i} 
By F. H. MATTHEWS, Trea. 


Copy. 


Rossie Iron Works. Office, 45 & 47 Exchange Place; P. O. box 
: No. 48. 


New YORK, 16th May, 1883. { 
Mess. Brown, Bonnell & Co. to the Rossie Iron Works, Dr. ' , 


For ores set, viz: 
1882. 


888,835 lbs. Cal. = 396!" 
Dec. 10. 134. 450 Keene. = 60 ° 


456'® B. at mine ...-.- $1,370 46 


1883. 
Jan’y 15. 582,640 Cal. = 260 240 eT 780 32 
Febr’y 15. 20,400 “ = 240 a oe 97 2 


2,178 10 


18 And afterwards, to wit, on the 29th day of Mav, the follow- 

ing petition and claim of the Florence Mining Company was 
filed in this cause,.and which is in the words and figures following, 
to wit: 


THE LAKE SUPERIOR IRON CO. ET AL. 


United States Cireuit Court, Northern District of Ohio, Eastern 
Division. 


Tue LAKE Superior [Ron Company and Others 
against In Equity. 
Brown, BonNELL & CoMPANY. 


The Statement of Facts, Claim, and Charge of the Florence Mining 
Company. 


The Florence Mining Company alleges that it is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of Wisconsin, and has its principal place of business at the 
City of Milwaukee, in said State. 

That on or about the 13th day of February, 1882, the Florence 
Mining Company and Brown, Bonnell & Co., the defendant in the 
above-entitled cause, made an agreement in writing for the sale 
and delivery of certain iron ore, a copy of which agreement is an- 
nexed hereto, marked Schedule A, and made a part hereof. 

That the Florence Mining Company bas duly performed all the 
conditions of said agreement on its part to be performed. 

That during the season of navigation of 1882 said mining Com- 

pany caused 30,000 gross tons of the iron ore in said agree- 
19 ment mentioned to be shipped, consigned to itself, at the 

places.in said agreement mentioned, and from time to time 
and until on or about the 19th day of February, 1883, when said 
Brown, Bonnell & Co. became insolvent, caused said ore to the 
amount of 20,762 tons to be forwarded, as requested, to said Brown, 
Bonnell & Co. from the docks in the agreement mentioned. 

That said Florence Mining Company has been at all times ready 
and willing to deliver to said Brown, Bonnell & Co. the remainder 
of said 30,000 tons of iron ore upon request of said Brown, Bonnell 
& Co. and upon performance by it of the conditions and terms of 
said agreement, but that by reason of the insolvency of said Brown, 
Bonnell & Company and the appointment of the receiver in the 
above-entitled cause said Brown, Bonnel & Co. have been and are 
now, as your petitioner is informed and _ believes, wholly unable to 
take and pay for 9,238 tons of iron ore, being the remainder of said 
30,000 tons of iron ore undelivered, the market value of which said 
undelivered ore does not exceed the sum of $4.50 per ton. 

That under and by the terms of said agreement said Brown, Bon- 
nell and Co. became indebted to the Florence Mining Company in 
the sum of one hundred seventy-two thousand and five hundred 
dollars ($172,500), together with the interest, at the rate of six per 
cent. per annum, upon the several installments thereof as they be- 
came due and payable under and according to the terms of said 
agreement, no part of which has been paid except the sum of sixty- 
six thousand five hundred and seven and ,',3; dollars, said sum _ be- 
ing the installments due by the terms of said agreement on the 15th 
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day of May, 1882, the 15th June, 1882, and the 15th July, 
20 1882, with: interest on said installments, respectively, from 

their maturity until they were paid, as appears in “ Exhibit 
B,” annexed hereto. 

That said Brown, Bonnell & Co. made and delivered to the Flor- 
ence Mining Company on account of said indebtedness its promis- 
sory notes particuiarized in Schedule B, annexed hereto, and also 
for the same purpose endorsed and delivered Florence Mining Com- 
pany the promissory notes made by Herbert C. Ayer under the name 
of J. V. Ayer’s Sons, payable to said Brown, Bonnell & Company, 
particularized in said Schedule B, annexed hereto. 

That said Florence Mining Company is now the owner and holder 
of all of said notes in said Schedule B mentioned, except those 
therein mentioned as paid, being the amount of the May, June, and 
July payments under said contract, and no part of any of said notes 
has been paid or collected, and no proceedings at law or otherwise 
have been had to collect the said notes or any of them except such 
of the notes made by said Herbert C. Ayer and endorsed by said 
Brown, Bonnell & Company to said Florence Mining Company as 
have matured. 

That in respect of said last-mentioned notes the Florence Mining 
Company alleges that at maturity they were duly presented for pay- 
ment and payment thereof duly demanded and refused, and the 
same were duly protested for non-payment; of all which said Brown, 
Bonnell & Co. had due notice, and due diligence has been used by 
said Florence Mining Company to collect said last-mentioned notes 
by the institution and prosecution of actions thereon against said 
Herbert C. Ayer for the recovery of the amount thereof, and said 

actions are now pending and undetermined, and no part 
21 of said notes has been paid or collected, and said actions, 

as well as any action which might or could be com- 
menced on said notes or any of them, would be wholly unavailing 
by reason of the insolvency of said Ayer, as said company is in- 
formed and verily believes; that in and about protesting of said 
last-mentioned notes for non-payment and in commencing and prose- 
cuting said actions thereon said Florence Mining Company bas laid 
out and expended a large sum of money and will be obliged to ex- 
pend further sums in the prosecutions of said actions and other 
actions on said notes as they mature. 

That onor about the 17th day of February, 1883, the said Brown, 
Bonnell & Company made its check upon the Importers’ & Traders’ 
National Bank, New York city, payable to the Florence Mining 
Company, in the sum of 10,000 dollars, and delivered the same to the 
Florence Mining Company. | 

That said Florence Mining Company caused said check to be duly 
presented for payment, but payment thereof was refused. 

That at the time of making said check said Brown, Bonnell & Co. 
deposited with the said bank for discount commercial paper in 
amount sufficient, together with the cash then on deposit to its 
credit, to pay said check, and made said deposit, as said Florence 


, 
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Mining Company is informed «& believes, for the express purpose of 
providing for the payment of said check. 

That said commercial paper or its proceeds and said cash on de- 
posit as aforesaid has since come to the posession of the receiver 
appointed in the above-entitled cause, as said Florence Mining Com- 
pany is informed & believes, and no part thereof has been paid to 

said Florence Mining Company. 
22 And therefore said Florence Mining Company claims that 

there is now due aud owing from said Brown, Bonnell & Co. 
to it the sum of 111,822.41 dollars as principal and interest thereon, 
according to the terms of said several notes, together with all dis- 
bursements & expenses necessarily incurred and hereafter to be in- 
curred in and about said actions against said Herbert C. Ayer now 
commenced and such as said Florence Mining Company may here- 
after be obliged to commence on said notes or any of them, as more 
fully appears from the statement hereto annexed, marked “ Exhibit 
B;” that Brown, Bonnell & Company are entitled to credit on said 
amount the value of said 9,238 tons of satd iron ore undelivered, at 
the market value, of which value does not exceed $4.50 per ton, 
amounting to 41,571.00 dollars. 

And said Florence Mining Company charges that it is entitled to 
the amount received as aforesaid by the receiver in the above-named 
cause from the Importers’ & Traders’ National Bank, being the 
amount deposited by said Brown, Bonnell & Company to provide 
for the payment of said check, to wit, $10,000.00, to be applied when 
received as a partial payment on the amount due said Florence 
Mining Company. 

Wherefore said company prays that the said claim may be ad- 
judged to be a valid claim against the property and assets of said 
Brown, Bonnell & Co., and that the amount of said check may be 
delivered to said company to be applied on account of said indebt- 

edness, and that from the sale of such property and assets the 
23 remainder of said claim, with interest, may be paid under 
such orders and decrees as the court shall deem equitable 
and just, and for all such other and further relief as your petitioner 
may in equity be entitled to. 
FLORENCE MINING COMPANY, 
By GEO. D. VAN DYKE, Secretary. 


STATE OF WISCONSIN, 
Milwaukee County, 


Geo. D. Van Dyke, being duly sworn, says that he is secretary of 
the Florence Mining Company, : and that the allegations of the forego- 
ing petition are true to the best of his knowledge, information, and 


belief. 
GEO. D. VAN DYKE. 


Sworn to before me and subscribed in my presence this 16th day 


of May, A. D. 1883. 
WM. D. VAN DYKE, 
[SEAL. ] Notary Public, Mil. Co., Wis. 
3—227 
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24 Ore Contract. 


Agreement between the Florence Mining Company, of Milwaukee, 
Wisconsin, by its agent, H. P. Lillibridge, of Cleveland, O., and 
Brown, Bonnell & Company, of Youngstown, Ohio, made at Cleve- 
land, O., 18th February, 1882, witnesseth : 

That the said Florence Mining Company, for the consideration » - 
hereinafter named, hereby agrees to sell to the said Brown, Bonnell : 
& Company thirty thousand (30,000) gross tons of Florence iron 
ore of its standard quality, delivered at Cleveland and Ashtabula, 
during the season of navigation of 1882, on the docks of the N. Y., 
P. & O. R’y Co. or the L. 8. & M. 8. R’y Co., and as near one-sixth 
of the total quantity per month as practicable. 

It is especially agreed by the parties hereto that every possible 
effort shall be made, in accordance with the judgment of the officers 
of said Florence Mining Company, for the fulfillment of this con- 
tract for the delivery of said ore; but if prevented or obstructed by 
accidents or hinderances on the road or at the mines, or by combina- 
tions, strikes, or turn-outs among the miners or other laborers, or 
by other unavoidable occurrences, or if ore is lust by disasters of 
navigation too late to be replaced, said Florence Mining Compaay 
shall not be liable for damages resulting therefrom ; said ore to be 
paid for by the said Brown, Bonnell & Company at the rate of five 
& ;',*; dollars per ton, in eight equal payments of $21,562.50 each, 
payable on the 15th days of May, June, July, August, September, 
October, November, and December next, respectively, in cash, all 
in funds par in Cleveland or New York, making a total of 

one hundred & seventy-two thousand — dollars ($172,500.00). 
25 The said ore is to be consigned to Florence Mining Company 

and to be subject to their order until forwarded from docks. 
It is further agreed that the promissory notes of Brown, Bonnell & 
Co., drawn at four months from date,on which a cash payment is 
due, with interest at the rate of six per cent. per annum addedin to 
face of note (making it $21,993.75), may be substituted for either of 
the above cash payments except the last two, due in November 
and December next, which are to be paid only in cash. 

Said Brown, Bonnell & Company for the above-named considera- 
tions hereby agrees to buy, receive, and pay for said ore as above | 
mentioned. ' 

(Signed) FLORENCE MINING CO., zs 

By H. P. LILLIBRIDGE, Agent. > 

(Signed) BROWN, BONNELL & CO., 

By F. H. MATHEW, 7r. & V. P. . 
Signed in triplicate. | 
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26 Note of Brown, Bonnell & Co., dated or tt ~ , 82, at 4 mos, 14,481 91 
6 "182. at4 mos. 7,522 62 

— 22,004 53 
Amount of above notes, $22,004.53, and interest, 526.28, was received by 
note of Brown, Bonnell & Co., dated Sept. 18, ’82, at 4 months (which 
renewal note was paid at maturity, being oo under contract due 


oe  ; > ee ee Res ee settles tinan Ga e 
Note of Brown, Bonne ll & Co , dated June ‘15 ), 82, at 4 months (paid at 

maturity, being payment under contract due June 16, "G3)............ 33,006 & 
Note of Brown, Bonnell & Co., dated July 15, ’82, at 4 mos. (paid at ma- 

turity, being payment under contract due hen 21,972 19 
Note of Brown, Bonnell & Co., dated Aug. 15, ’82, at 4 months ___._.... 21,998 75 


Amount of above note, $21, 993. 75, and int., $628.66, was renewed by note 
of John D. Ayer & Sons Dee. 11, 82; payable Apr. 24, ’83; endorsed 


Pe ORE @ Gis GS Be btecctceesasnccencscnceemeaneenen Ee 
sé 4 sé és é 27, RS ; = 3 
RD BED vo ccicitinccitinnticitiiisinnincmennnncnmndiine cage. 
éé sé bi ‘é “May 25, 83 ; 6 
I I cease sciatic enlace aaa laa tee i ed 
sc sé sé ts ‘c 28, RS ; éé 
due 28-31 icicle aii aii aets eit ea 5.655 60 
und were on account of inste allment due Aug. 15 5, 82, as per contract. 
Note of Brown, Bonnell & ©. , dated Sept. 15, ’82, at 4 months -........ 21,993 75 


Am’t of above note, $21,998. 75. and int., $594.44, was renewed by note 
John D. Ayers & Sons, duted Jan. 10, 83 ; payable May 18, ’83; endorsed 


“it *. * * Vana i -eamentueunn:: Gee oe 
sé ‘é és éé és a" 20, 83: ‘6 

do., 20-28 ..._-_...--—. SS AS i NET A TIT ES 5,647 05 
oe ae oe ‘ June 18, ’83 ee 

do. 18 I sciiteiemeenei i i ala 
sé ié 7 sé ‘i 20). 83 ; sé 

do. 20-2 i ee 


and was on account of installment due Sept. 15, 82, as per contract. 
Note of Brown, Bonnell & Co., dated Nov. 15, _ at 4 months, due M’ch 
SPOUT necrenmesinnmnindiniiiiniinns - nae quinn epee 
and was on account of installment due Nov. 15, 782, as per contract. 
Note of Brown, Bonnell & Co., dated Oct. 16, ’82, at 4 months, Feb. 16-19. 21,993 75 
and wus on account of installment due Oc t. 1b, ‘82, as per contract. 


21,993 75 


Note of John D. Ayers & Sons, dated Dec. 23, 82; payable Apr. 11, °83; 
codesest by G. emeell & Gik, FOO ccccne-cocvccncusscsumemmccee SOG 
sé éé sé sé ti sé iT sé ‘6 14, 83 ; 
Geen rman toned eae eNOS ee ee ee RN Te eA S . 5,531 08 
7 sé sé és és és ‘6 ‘6 May 16, 83: 
Sree er er enon Nee ae DR 
sé sé sé sé sé sé be sé sé 18, 83 ; 
18-31 - = aniline sienna »,531 O7 


27 THe Unitep Srates oF AMERICA, 
Northern District of Ohio, Eastern Division, 


At a stated term of the circuit court of the United States within 
and for the eastern division of the northern district of Ohio, begun 
and held at the city of Cleveland, in said district, on the first Tues- 
day in April, being the third day of said month, in the year of our 
Lord one thousand eight hundred and eighty-three, and of the In- 
dependence of the United States of America the one hundred and 
seventh—present, the Honorable Martin Welker, district judge— 
among the proceedings then and there had were the following, 
to wit: 
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THE MANUFACTURERS’ AND TRADERS’ BANK OF on 
New York, 4197. 
vs. Law. 

Brown, BonNELL & CoMPANY. 


WepnNeEspbay, April 25. 


Now comes the plaintiff, by Willey, Sherman and Hoyt, its at- 
torneys, and the defendant comes not but makes default; and there- 


upon, neither party demanding trial by a jury, this cause was sub- q 
mitted to the court by the plaintiffs; and the court, being fully advised € 


in the premises, finds that there is due the plaintiff from the defend- 
ant, Brown, Bonnell and Company, the sum of nine thousand nine 
hundred and seventy-three and ;',§; ($9,973.78) dollars, as claimed 
in said plaintiff’s petition. It is therefore considered by the court 
that said plaintiff have and recover from the said defendant said 
sum of nine thousand nine hundred and seventy-three and 8; dol- 
lars ($9,973.78), with interest from the third day of April, 1888, 
together with their costs herein expended, to be taxed, for which 
execution may issue. 


(Endorsed :) No. 4197. United States circuit court, northern dis- 
trict of Ohio, eastern division. Man’f’gs’ & Traders’ B’k vs. Brown, 
Bonnell & Co. Certified copy of judgment. 


THE Unirep STATES OF AMERICA, a 
Northern District of Ohio, Eastern Division, 


I, Augustus J. Ricks, clerk of the circuit court of the United 
States within and for said district, do hereby certify that the within 
is a true copy of a judgment entered upon the journal or the pro- 
ceedings of said court in the therein-entitled cause; that I have 
compared the same with the original entry of said judgment, and 
it is a true transcript therefrom and of the whole thereof. 

Witness my official signature and the seal of said court, at Cleve- 
land, in said district, this sixth day of June, A. D. 1883, and in the 
107th year of the Independence of the United States of America. 


[SEAT. ] AUGUSTUS J. RICKS, Clerk, 
By 0. C. BEATTY, Deputy Clerk. 
98 And afterwards, on June 6th, 1883, the following petition 


was filed, viz: 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


LAKE Superior [Ron Company et al. 
vs. Equity No. 4195. 
Brown, Bonnett & Co. 
To the honorable judges of said court: 
Your petitioner, The Manufacturers’ and Traders’ Bank of the City 
of Buffalo, of New York, a banking association and corporation duly 
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organized under the laws of said State, who reside and do business 
at the city of Buffalo, State of New a respectfully show that 
this petition is filed in the above-entitled cause in pursuance of an 
order of said court hereinbefore made; that said bank is a creditor 
of the said defendant, Brown, Bonnell & Co., of Youngstown, Ohio, 
in the sum of nine thousand nine hundred and seventy-three & 
i485 dollars ($9,973.78) ; that the said claim is just and unpaid, and 
is described as follows, to wit, a judgment of the said circuit court 
rendered by said court in favor of said petitioner and against said 
defendant, upon the 25th day of April, A. D. 1885, together with 
interest thereon from the 2rd day of April, 1883, the title of said 
cause being The Manufacturers’ and Traders’ Bank of Buffalo, New 
York, vs. Brown, Bonnell & Co., said cause being numbered 4197 
on the records of said court; that copy of said judgment is hereto 
attached and made a part of this petition. 

Your petitioner further shows that it holds no security for said 
claim except as follows: —. 

Wherefore your petitioner prays that the said claim may be ad- 
judged to be a valid claim against the property and assets of 
said Brown, Bonnell & Co., and that out _of the proceeds arising 
from the sale of such property and assets said claim may be paid 
under such orders and decrees as the court shall deem equitable and 
just, and for all such other and further relief as your petitioner may 
in equity be entitled to. 

THE MANUFACTURERS’ AND TRADERS’ 
BANK OF BUFFALO, NEW YORK, 
By JAS. H. HOYT, Jis Aft'y. 


STATE oF OHIO, ' 
Cuyahoga County, § 

James H. Hoyt, being duly sworn, says that he is the duly 
authorized att’y of said petitioner; that said bank is a non-resident 
corporation, and that no office- or agent of said bank is a resident 
or now within said district, and that he is duly authorized to 
prove said claim and verify said vetition, and that the allegations 


of the foregoing petition are true. 
JAMES H. HOYT. 


Sworn to before me and subscribed in my presence this sixth day 
of June, A. D. 1883. 
O. C. BEATTY, 


U. S. Com’r, N. D. O. 


29 And afterwards, to wit, on the 14th day of June, 1883, the 
following order was entered in the order book in this cause, 
and which is in words and figures following, to wit: 


LAKE SuPERIOR IRON ComMPAny ef al. ) 
vs. 4195. 
Brown, BONNELL AND CoMPANy ef al. 


In this cause, it appearing that the defendants have failed to plead, 
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answer, or demur to the complainants’ original or supplemental 
bills, it is ordered, on motion of complainants’ solicitor, that said 
original and supplemental bills be taken as confessed by each and 
all of said defendants who have been served with process of sub- 
pena therein, and that an order pro confesso be entered against 


them. i 
FRANCIS J. WING, 
Solicitor for Complainants. 
June 4th, 18838. 


30) And afterwards, to wit, on Tuesday, July the 17th, 1883, 
the following order was made in this cause, and which is in 
words and figures following, to wit: 


THE LAKE SupeRIOR [Ron Co. et al. 
vs. 4195, Chancery. 
Brown, Bonnett & Company. 


Upon the motion of the complainants herein, merits thereof hav- 
ing been fully considered, it is ordered and decreed that Augustus 
J. Ricks be, and he is hereby, appointed a special master of this 
court, on account of his experience in matters of accounting, to hear 
and determine the rights of the several creditors of the defendant 
who, in accordance with a former order of this court herein made, 
have filed their claims with the clerk thereof; and the said Agus- 
tus J. Ricks, as such master, is ordered to take an account from the 
pleadings now in this cause and such other pleadings as may be 
filed with him as such master and from such proofs as may be 
produced before him, on giving the usual notice, and to ascertain 
what is justly due from said defendant to each and every creditor 
who has filed his claim in accordance with the said order of the 
court, and to adjudge and marshal the liens of said creditors and the 
priorities thereof, and to report his findings and determinations and 
adjudications to this court; and in performance of this order the 
said master shall have power to order the filing of proper pleadings 
before him and to compel the attendance of witnesses, and he is 
hereby vested with all power conferred upon masters by the rules 
of the court and authorized to employ a stenographer to-take testi- 
mony in all proper claims. 


ol And afterwards, to wit, on Friday, July the 20th, 1883, the 
following order was made in this cause, and which is in 
words and figures following, to wit: 


THe LAKE SuPERIOR [RON Co. ef al. 
vs. 4195, Chancery. 
Brown, BoNNELL & CoMPANY. 


It appearing to.the court that it will be for the advantage of the 
creditors of said defendant, Fayette Brown, as receiver of the defend- 
ant, is hereby authorized and directed to assign and transfer to the 
Pittsburgh & Lake Erie railroad, without recourse on him, said re- 
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ceiver, or upon said Brown, Bonnell & Co., all the right and interest 
of said receiver and of Brown, Bonnell and Company in and toa 
certain indebtedness upon an open account existing in favor of said 
defendant and against a firm known as Graff, Bennett and Com- 
pany. Such assignment and transfer shall be made, however, upon 
the condition that credit to the full amount of said account be given 
by said Pittsburgh and Lake Erie railroad on its claim against the 
said defendant, Brown, Bonnell and Company, and that such assign- 
ment and transfer is taken by said Pittsburgh and Lake Erie rail- 
road as payment of its said claim against said defendant to the full 
amount of said account so to be transferred. 


ee) 
bo 


In the Circuit Court of the United States, Northern District 
of Ohio, Eastern Division. 


Tue LAKE Superior [RON Company et al. 
US. In Equity. No. 4195. 
Brown, BoNNELL & Co. 


Report of the Special Master upon the Petition and Claim of the Florence 
Mining Company. 


Under an order of our circuit court, entered in this cause at the 
April term thereof, the undersigned was appointed special master to 
report upon the various claims filed by the creditors of defendant, 
and, in case of disputed claims, to ascertain the sum due the peti- 
tioners andthe nature of the lien, if any, claimed. 

The Florence Mining Company, on the 29th day of May, A. D. 
1883, filed its petition in this case against the defendant, claiming a 
sum due on ore delivered to the defendant upon a contract set forth 
in its petition and an additional sum due as damages for failure of 
the defendant to carry out on its part the terms of said contract. 

By consent of counsel it was agreed that the hearing should pro- 
ceed as though an answer making a general denial of the allega- 
tions of the petition had been filed. ‘The master was attended by 
counsel during the taking of the testimony, and the case was sub- 
mitted on briefs prepared with great ability by the counsel for re- 
spective parties. 

The facts as presented by the evidence are that on the 13th day 
of February, 1882, the Florence Mining Company and the defend- 

ant, Brown, Bonnell & Company, entered into a written con- 
oo tract by the terms of which the Florence Mining Company, 

as vendor, agreed to sell to Brown, Bonnell & Co., as vendee, 
thirty thousand tons of Florence iron ore of its standard quality, 
deliverable at Cleveland and Ashtabula during the season of navi- 
gation of 1882, on the docks of the New York, Pennsylvania & Ohio 
Railroad Company or the Lake Shore & Michigan Railway Com- 
pany, and as near one-sixth of the total quantity per month as 
practicable; said ore to be paid for by the vendee at the rate of five 
and seventy-five one-hundredths dollars per ton, in eight equal 
payments of $21,562.50 each, payable on the fifteenth days of May, 
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June, July, August, September, October, November, and December, 
1883, respectively, in cash, making in all $172,500.00. Said ore was 
to be consigned to the vendor and to be subject to its order until 
forwarded from the docks. Other provisions of the contract not 
material to the case need not be recited. 

Under said contract the vendor had delivered to the vendee prior 
to February 19th, 1883, twenty thousand seven hundred and sixty- 
two tons of the ore specified, and the same had been accepted by the 
vendee. On the 20th day of February, 1583, the defendant com- 
pany passed into the custody of a receiver by order of this court, 
and by that proceeding and from that day was fairly adjudged in- 
solvent. On the day preceding the appointment of said receiver the 
vendor temporarily suspended shipment of ore in the usual course 
of its delivery under fear of the insolvency of the vendee, which fear 
was confirmed on the day following by the proceeding of this court 
to which I have just referred. Up to the time the vendor suspended 
delivery as aforesaid the contract, varied in some particulars by 
mutual consent, had been complied with by both parties. At that 

time 9,238 tons of the iron ore had not been delivered to the 
34 vendee. The vendor failed to deliver that balance or any 
part thereof because of the insolvency of the vendee, but 
claims to have had the ore ready fcr delivery, and that it would have 
been delivered had the vendee offered to perform its part according 
to contract. The vendee, upon the failure of the vendor to continue 
its delivery of the ore, did not make any demand for further delivery 
and by its action fairly gave evidence-of desire to rescind the con- 
tract. Under these circumstances the vendor had the right to concur 
in the vendee’s wish to rescind and treat the contract as at an end 
or it had the right to refuse to rescind and insist upon enforcing 
the contract. It claims to have done the latter and asks to prove its 
claim for the full amount due under the contract and credit the 
vendee with the value of the undelivered ore at the market price at 
the time of the appointment of the receiver. ‘The vendee claims 
that the conduct of the vendor in failing to continue its delivery 
upon credit under the contract to it or its receiver was equivalent 
to concurring in the vendor’s virtual proposition to rescind the con- 
tract. If the vendor had elected to stand to its contract it was bound 
to deliver according to the contract—. e.,on credit. The insolvency 
of the vendee did not elter the terms of the contract so as to authorize 
the vendor to insist upon delivery for cash. If the vendee after in- 
solvency had demanded that the contract be fulfilled it could only 
have insisted upon a delivery for cash, for it could not compel a 
vendor to sell to an insolvent upon credit when by its conduct it 
had given the vendor the privilege to rescind; but if the vendor 
insists upon enforcing a contract to sell upon credit to an insolvent 
vendee it can only demand notes provided for in the contract. This 
seems clear from the reasoning of the court (Brett, J.) in Morgan vs. 
Bain. So that in this case if the vendor intended to elect to 
35 enforce the contract it should have offered to deliver under 
the contract upon credit, and having failed to do so I am of 
the opinion that by its action it elected to concur in the rescission 
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of the contract, as the vendee by its conduct may fairly be held to 
have offered to do. Had the contract provided for cash on delivery 
of the ore the vendor would unquestionably have held the right to 
make tender for cash, and on refusal to accept and to pay cash on 
part of the vendee the vendor could have sold the undelivered ore 
at the market price at the time of tlhe breach and have offered to 
credit on vendee’s notes the sum so realized by such sale; but the 
vendee having contracted to pay for the ore in its notes the vendor, 
if it intended to insist upon enforcing the contract, should have 
tendered the ore on credit according to the contract. 

The contract having therefore by actof both parties been rescinded, 
I am of the opinion that there should be credited upon the balance 
due upon the notes given by the vendee, viz., $111,522.41, the value 
of 9,238 tons undelivered ore, at the contract price, $5.75 per ton, 
viz., $53,118.50, with interest from the first day of March, 1883, which 
would have been a reasonable time within which the parties should 
have expressed their election to enforce or rescind the contract. 

Ido not think the Florence Mining Company has waived any 
right to claim the full sum, as above indicated, by reason of having 
accepted the notes of J. V. Ayer’s Sons endorsed by Brown, Bonnell 
& Co. in lieu of the original notes of Brown, Bonnell & Co. 

I do not think the Florence Mining Company has any lien upon 
the fund or notes that wasin the hands of the Importers’ & Trad- 
ers’ National Bank of New York City on or about the 17th day of 
February, 1883, at which time the vendee made its check, $10,000, 

payable to the vendor, or that any such lien attaches to said 
36 fund and notes that subsequently came into the hands of the 
receiver. . 
I herewith submit all the evidence taken upon this claim. 
All of which is respectfully submitted. 
A. J. RICKS, 


Special Master. 


37 And afterwards, to wit, on the 2lst day of Nov., 1883, the 

following exceptions of the Florence Mining Co. to the find- 
ings of the special master in this cause —, and which is in the words 
and figures following, to wit: 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division: 


Tue LAKE Superior Iron Co., JACK- ) 
son Iron Co., & Negaunee Concen- | Exceptions of the Florence 
trating Co. >» Mining Co. to Com’r’s Re- 
vs. | port on Its Claims. 


SROWN, BoNNELL & COMPANY. 


Now comes the Florence Mining Company, by Harvey D. Goulden, 
its solicitor, and excepts to the findings and report of A. J. Ricks, 
Esq., commissioner, upon the claim of said Florence Mining Com- 
pany against said Brown, Bonnell & Co. herein filed in the respects 
and for the reasons following: 

4—227 
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Ist. That the said report finds that the said Florence Mining Com- 


pany agreed to abandon or acquiesced to the abandonment of the 


contract therein mentioned. 

2nd. That the said report finds that credit should be given Brown, 
Bonnell & Co. upon the notes referred to at the contract price — the 
undelivered ore. 

3. That said report does not find that credit for said undelivered 
ore should be given upon said notes at the market price. 

4. That the said report does not find the market price at which 
said undelivered ore should be credited to be the sum of four and 

7i°y aollars ($4.50) per gross ton... , 
38 5. That the said report finds that the giving of the check 
mentioned in said report was not an equitable assignment 
pro tanto of the cash in bank and the notes sent on by Brown, Bon- 
nell & Co. to its bank for discount, as described in said report. 

6. That the said report does not find that the check referred to 
therein was an assignment of the cash in bank and said notes sent 
on for discount and their proceeds to the amount of said check. 

7. That the said report does not find that tle receiver should be 
ordered to pay over to the Florence Mining Company the sum of 
ten thousand dollars by reason of said check. 

8. That the said report does not find that the said check operated 
on an equitable assignmeut to the Florence Mining Company of the 
amount of money on deposit in the said bank at the time of the ap- 
pointment of the receiver. 

9. And for other errors and mistakes of law and fact in the find- 
ings of the commissioner appearing in said report. 


By HARVEY D. GOULDER, 
: Sol’r for the Florence Mining Co. 


Brier.—A full brief on the questions involved was filed with the 
commissioner and is with the files of this case, to which the court is 
respectfully referred as my brief on the foregoing exceptions. 

Respectfully submitted, 
HARVEY D. GOULDER, Solicitor. 


39 And afterwards, to wit, on Nov. 23d, 1883, a.subpcena was 
issued in this cause, which is in words & figures following, 
to wit: | 


Tae UNITED STATES OF AMERICA, 
Northern District of Ohio, Eastern Division, 


The President of the United States of America to the marshal of the 
northern district of Ohio, Greeting: 


You are hereby commanded to summon Herbert C. Ayer, if he is 
to be found in your district, to be and appear in the circuit court of 
the United States within and for the district aforesaid, at Cleveland, 
on the first Monday in February next, to answer a certain original 
and supplemental bill in chancery filed and exhibited in the said 
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court against him & others by the Lake Superior Iron Company, 
Jackson Iron Company, and Negaunee Concentrating Co. 

Hereof he is not to fail, under the penalty of the law thence ensu- 
ing; and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice 
of the United States, this 23d day of November, A. D. 1883, 
and in the 108th year of the Independence of the United 


[SEAL. ] 


States of America. 
AUGUSTUS J. RICKS, Clerk, 
By — —, Deputy Clerk. 


MemoranpuM.—The said defendant is required to enter his ap- 
pearance in this suit, in the clerk’s office of said court, on or before 
the first Monday of January, 1884; otherwise the said bill may be 


taken pro confesso. 
A. J. RICKS, Clerk. 


[Endorsed :] No. 4195. United States circuit court, northern dis- 
trict of Ohio, eastern division. In chancery. Lake Superior Iron 
Co. vs. Brown, Bonnell & Co. Aliassubpeena. _ Returnable 7th Janu- 
ary, 1884. Rule day for appearance, 7th January, 1884. Rule day 
for answer, 4th February, 1884. Returned and filed February 4th, 
1884. A.J. Ricks, clerk. F. J. Wing, complainants’ solicitor. 


NORTHERN DtstrictT OF OHIO, 38: 


I have made diligent search and have been unable to find the 
within-named Herbert C. Ayer in my district; therefore have not 


made service. 
W. F. GOODSPEED, 
U. S. Marshal, 
By JOHN ODELL, Deputy. 


Fees 
CT onan «pinmmeminnmenne 50 
Travel to Youngstown.-.. 4 20 
. * Fete Fe 
$11 48 
40 And afterwards, to wit, on the 24th day of Nov., 1883, the 


following bill of Citizens’ National Bank — in this cause, and 
which is in words and figures following, to wit: 


In the Circuit Court of the United States for the Northern District 
of Ohio and Eastern Division Thereof. 


The honorable judges of said court : 

Your orator, “ The Citizens’ National Bank of Pittsburgh,” by 
leave of this court first given, represents that it is organized as a 
national bank under and by virtue of the laws of the United States, 
and is located and doing business in the city of Pittsburgh, in the 
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Commonwealth of Pennsylvania, and is a citizen of said State; and 
your orator further shows unto your honors that on the 20th day 
of Feb., 1883, the Lake Superior Iron Company, the Jackson Iron 
Company, and the Negaunee Concentrating Company filed in this 
court their original bill in equity against the corporation — Brown, 
Bonnell & Co., and by supplement thereto, filed on the 28th day of 
March, 1883, making certain additional parties thereto and certain 
additional allegations therein; and your orator refers to said bill 
and supplement for a full statement of the allegations and objects of 
the same; that during the pending of said proceeding this-court 
has appointed a receiver of all the property and effects of said Brown, 
Bonnell & Co., and has ordered all creditors of said corporation to 
file their claims in the clerk’s office of this court, and has referred 
the same to a-special master to adjudge and report upon the same; 
that in pursuance of this order your orator has presented its claim 
in the manner therein provided, amounting to over sixty-eight 

thousand dollars, for which your orator bas no security 
41 except for a small part thereof in virtue of certain attach- 

ments issued in the State of Pennsylvania, which are fully 
described in the proofs made before the special master as aforesaid. 
Your orator therefore, in accordance with the scheme and objects of 
said bill, which is presented for the benefit of all creditors, and of 
the leave given as aforesaid, makes itself a party complainant thereto 
to the same effect as though it had joined therein when said _ bill 
and supplement were originally filed; and, referring to and adopt- 
ing all the statements and representations therein made and all the 
proceedings thereon had, your orator prays for all the relief prayed 
for therein and for such other and further relief as equity and good 
conscience requires. 

S. SCHOYER, Jr.., 
Solicitor for Complainant. 


R. R. RANNEY, Of Counsel. 


42 And afterwards, to wit, on the 24th day of Nov., 1883, the 
following motion of Citizens’ National Bank was filed in this 
cause, and which is in words and figures following, to wit: 


THe LAKE Superror Iron Co. et al. 
Us. Chancery. 
Brown, Bonneti & Co. 


Motion for Leave to Become Party Complainant & File the Bill Exhibited. 


And now comes the Citizens’ National Bank of Pittsburgh and 
moves the court for leave to become party complainant in the above 
cause, and files herewith its bill to make it such, and for a full state- 
ment of the reasons for this motion it refers to the representations 
and statements of its said bill and the references therein made. 

R. R. RANNEY, 
Of Counsel for said Bank. 


* 


} 
. 9 


_ 
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43 And afterwards, to wit, on the 24 day of Nov., 1883, the 
- following demurrer was filed in this cause, and whieh: is in 
words and figures following, to wit: 


Tue Unirep STates OF AMERICA, 
Northern District of Ohio. 


In the Circuit Court. 


THe LAKE Superior Iron Co. ef al. 
vs. 
Brown, Bonnetr & Co. 


The demurrer of Ralph J. Wick, defendant, to the bill of complaint 
of The Lake Superior Iron Co., the above-named plaintiff. 


This defendant, by protestation, not confessing any or all of the 
matters and things in the plaintiff’s bill of complaint contained to 
be true in such manner and form as the same is therein set forth 
and alleged, doth demur to said bill, and for cause of demurrer 
showeth that because it appears by the bill that under the acts of 
Congress the court has no jurisdiction to proceed in the action. 

Wherefore and for divers other causes of demurrer appearing in 
the said biil the defendant doth demur thereto, and humbly de- 
mands the judgment of this court whether he shall be compelled 
to make any further or other answers to said bill, and prays to be 
hence dismissed with his costs and charges in this behalf most 
wrongfully sustained. 

! H. CRAWFORD, WILLEY, SHERMAN & HOYT, 
A. W. JONES, Attys for Deft. 


44 NorTHERN District or OHIO: 


A. W. Jones, being sworn, on oath says that this demurrer is not 


filed for delay. 
A. W. JONES. 


Subscribed and sworn to before me this 24th day of November, 


1883. 
A. J. RICKS, Clerk. 


In my opinion this demurrer is well founded in point of law. 
A. W. JONES & 
H. CRAWFORD. 


45 And afterwards, to wit, on the 24th day of Nov., 1883, the 
following bill was filed in this cause, and which is in words 
and figures following, to wit: 


In the Circuit Court of the United States for the Northern District 
of Ohio and Eastern Division Thereof. 


To the honorable judges of said court : 
Your orator, The Importers’ and Traders’ National Bank of New 


30 BROWN, BONNELL & CO. VS. 
York, by leave of this court first given, represents that it is organ- 
ized asa national bank under and by virtue of the laws of the 
United States, and is located and doing business in the city of New 
York, in the State of New York, and is a resident and citizen of said 
State; and your orator further shows to your honors that on the 
20th day of February, 1883, the Lake Superior Iron Company, the 
Jackson Iron Company, and the Negaunee Concentrating Company 
filed in this court their original bill in equity against the corpora- 
tion of Brown, Bonnell & Co., and by supplement thereto, filed on 
the 28th day of March, 1883, made certain additional parties thereto 
and certain additional allegations therein, and reference is here 
made to said bill and supplemental bill for a full statement of the 
allegations and objects of the same; that duringthe pending of said 
proceeding this court has appointed a receiver of all the property 
and effects of said Brown, Bonnell & Co., and has ordered all cred- 
itors of said corporation to file their claims therein against said 
Brown, Bonnell & Co. in the clerk’s office of this court, and has re- 
ferred the same to a special master to adjust and report upon the 
same; that in pursuance of this order your orator has presented its 
claim in the manner therein provided, amounting to sixty- 
46 ¢ three thousand dollars and over, for which your orator has 
no security. 

Your orator therefore, in accordance with the scheme and objects 
of said bill, which is prosecuted for the benefit of all creditors, and 
of the leave given as aforesaid, hereby making itself a party com- 
plainant thereto to the same effect as though it had joined therein 
when said bill and supplement were originally filed; and, referring 
to and adopting all the statements, representations, and allegations 
therein made and all the proceedings therein had, your orator 
prays for all the relief prayed for therein and for all such other and 
further relief as equity and good conscience requires. 

L. W. FORD, 
Solicitor for Complainant. 
C. C. BALDWIN, Of Counsel. 


47 And afterwards, to wit, on the 24 day of Nov., 1883, the 
following motion and suggestions was filed in this cause, and 
which és in words and figures following, to wit: 


UnItreED STATES OF AMERICA, 
Northern District of Ohio. 
In the Circuit Court. 
LAKE Superior Iron Co. ef al. 
v8. 
Brown, Bonnett & Co. 


Motion by John Hay and Samuel Mather, Exeeutors of A. Stone. 


Now come the said John Hay and Samuel Mather, executors, and 
suggest to the court that the said Amasa Stone has during the 
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pendency of this action and since the filing of the bill and supple- 
mental bill herein departed this life, and that they, the said John 
Hay and Samuel Mather, are the duly appointed, qualified, ani 
acting executors of the estate of said defendant, Amasa Stone. 

And said executors move the court that they may be made par- 
ties defendant herein and may be permitted as such executors to 
answer and file therein claims in this action. 

R. R. RANNEY, 
JOEL W. TYLER, 
A A. ST. J. NEWBURRY, 
Att’ys for said Executors. 


4§ And afterwards, to wit, on the 26th day of Nov., 1883, the 
following bill was filed in this cause, and which is in words 
and figures following, to wit: 


In the Cireuit Court of the United States for the Northern District 
of Ohio. 


Tuk Lake Superior [ron Co. ef al. 
VS. 
Brown, Bonnett & CoMPaANy. 


To the honorable judges of said court: 
Your orator, “The Rossie Iron Works,” which is a corporation 
organized and existing under the laws of the State of New York 
and doing business in Jefferson county, in — State, and a resident 
and citizen of the State of New York, respectfully shows unto your 
honors that the above-named complainants filed their original bill 
in this cause on this 20th of Feb., 1883,and on the 28th day of 
March filed a supplemental bill by which additional parties and 
certain additional allegations are made, and your orator hereby 
refers to and makes part hereof by reference all and singular the 
allegations of said original and supplemental bills of complaint; 
that during the pendency of this cause the court has appointed a 
receiver for the property of said Brown, Bonnell & Co., and that 
said receiver now has possession thereof and is operating and con- 
ducting, under the order of the court, the business of said corpora- 
tion; that, by order of this court made April 23rd, 1883, all 
creditors of said corporation of Brown, Bonnell & Co. were ordered 
to file in this cause their verified petitions setting forth the amount 

and the nature of their claims, which said claims have been 

49 referred toaspecial master to audit and report upon the same. 
Your orator further says that it is a creditor of said Brown, 

Bonnell & Co., and that said company is indebted to it in the sum 
of $8,432.03, with interest, upon a certain promissory note and on 
account for wares and merchandise sold to said Co.; that your orator 
did, on the 17th of May, 1883, in compliance with said order of the 
court, file in the clerk’s office its said claim, and afterwards the 
Same was examined and approved by the said special master to re- 
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turn the same had been referred as aforesaid. Your orator further 
says that it holds no security for said claim, and is without adequate 
remedy at law — enforce the same; wherefore your orator, by leave 
of court, makes itself party complatnant herein as fully in all respects 
as if made so by the original bill, and it prays that the relief prayed 
for by said origina? and supplemental bills may be presented, and 
that the court will grant such other and further relief in the prem- 
ises as equity requires. | 
THE ROSSIE IRON WORKS, 
By BURKE, INGERSOLL & SANDERS, 

lis Attorneys. 


THe Unitep States oF America, Northern District of Ohio: 


Chas. R. Westbrook, being duly sworn, says that he is the super- 
intendent of said above-named Rossie Iron Works, which is a cor- 
poration of the State of New York, and all officers of said corpora- 
tion are now absent from this district. Affiant says he is familiar 
with the facts stated in the foregoing bill and has read the same, 
and the statements thereof are true, as he verily.believes. 


CHAS. R. WESTBROOK. 


o0 And afterwards, to wit, on the 26th day of Nov., 1883, the 
following order was entered in the order book in this cause, 
and which is in words and figures following, to wit: 


United States Circuit Court, Northern District of Ohio. 


- LAKE Superior [ron Co. e al. 
vs. Equity, No. 4195. 
Brown, Bonnett & Co. 


In this cause, upon motion of the Citizens’ National Bank of Pitts- 
burgh, Pennsylvania, it is ordered that it become a party complain- 
ant in this case, as prayed for in its bill filed herein, for which filing 
leave is hereby granted. 

Done at chambers, at Wooster, in said district, on this 26th day 
of November, A. D. 1883. | 

(Signed) M. WELKER, 
: Dist. Judge U. 8. 


51 And afterwards, to wit, on the 26th day of November, 1883, 
the following order was entered in the order book in this 
cause, and which is in words and figures following, to wit: 


United States Circuit Court, Northern District of Ohio. 


LAKE SuPERIOR [RON Co. e¢ al. 
vs. Equity, No. 4195. 
Brown, Bonnett & Co. 


In this cause, upon motion of the Importers’ and Traders’ National 
Bank of New York, it is ordered that it become a party complainant 
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in this case,as prayed for in its bill filed herein, for which filing leave 
is hereby granted. 
Done at chambers, in Wooster, in said district,on this 26th day 
of November, A. D. 1888. 
(Signed) M. WELKER, 
Dist. Judge U.S. 


52 And afterwards, to wit, on the 26th day of Nov., 1883, the 
following motion was filed in this cause, and which is in 
words and figures following, to wit: 


In the Cireuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


THe LAKE Superior [ron Co. ef al. 
Brown, BONNELL AND CoMPANY ef al. 

Now come the complainants, by their solicitors, and move the 
court to strike from the files the demurrer filed by Ralph J. Wick, 
defendant herein, and the motion filed by Frank H. Mathews, John 
I. Williams, Frank B. Williams, and A. W. Jones, for the reason that 


the same were filed irregularly and in violation of the rules of this 


court. 
FRANCIS J. WING. 
53 And afterwards, to wit, on the 26th day of Nov., 1883, the 


following motion was filed in this cause, and which is in 
words and figures following, to wit: 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Tne LAKE Superior [ron Co. ef al. 
Us. 
Brown, BoNNELL AND COMPANY. 

Now come the complainants herein, by their solicitors, and move 
the court to strike from the files the pleas of the corporation, defend- 
aut, filed November 24th, 1883, for the reason that the same was filed 
irregularly and in violation of the rules of this court. 

FRANCIS J. WING, 
Solicitor for Complainants. 


54 And afterwards, to wit, on the Ist of December, 1883, the 
following answers and cross-bill was filed in this cause and 
which is in words and figures following, to wit: 


5—227 
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In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


The joint and several answers and cross-bill of Commercial National 
Bank, Charles A. Otis, William H. Harris, Dan. P. Eells; John 
Hay and Samuel Mather, executors of estate of Amasa Stone, de- 
ceased, and Dan. P. Eells and John Hay, trustees, defendants, to 
the bill and supplemental bill of complaint of the Lake Superior 
Iron Company et al., complainants. 


And now comes the Commercial National Bank, a national bank- 
ing association, duly incorporated and organized under and by 
virtue of the laws of the United States of America; Chas. A. Otis, 
William H. Harris, Dan. P. Eells, and John Hay and Samuel 
Mather, as executors of the estate of Amasa Stone, deceased, said Stone 
having died since the commencement of this suit leaving a will 
wherein he appointed said Hay and Mather executors thereof, which 
will was on the — day of duly admitted to probate in the pro- 
bate court of Cuyahoga county, Ohio, and letters testamentary were 
on the — day of by said court duly issued thereon to the said 
Hay and Mather, who thereupon duly qualified and entered on the 
duties of their said office; and also now come the said Dan. P. Eells, 
trustee, and the said John Hay, trustee, and, by way of answer and 
cross-bill to the original bill and supplemental bill of the complain- 
ants filed in this cause, says— : 

That the defendant, Brown, Bonnell & Co., is indebted to them 

and each of them, respectively, and that said indebtedness is’ 
5d secured to them as hereinafter set forth. 
Said Commercial National Bank, at the request of said 
Brown, Bonnell & Company, discounted eleven separate promissory 
notes, made by John Y. Ayer’s Sons, of Chicago, Illinois, to the 
order of and endorsed by said Brown, Bonnell & Company. 

One of said notes dated Sept. 15th, 1882, for the sum of $5,583.14, 
payable at the Union National Bank on Feb. 20, 1883, and due Feb. 
23, 1883. 7 

Another of said notes dated Dec. 30th, 1882, for the sum of 
$5,511.74, payable at the Union National Bank on May 19th, 1883, 
and due May 22, 1883. 

Another of said notes dated Dec. 30th, 1882, for the sum of 
$5,546.72, payable at the Union National Bank on May 2lst, 1883, 
and due May 24th, 1883. 

Another of said notes dated Dec. 30, 1882, for the sum — 
$0,591.67, payable at the Union National Bank on May 22nd, 1883, 
and due May 25th, 1883. 

Another of said notes dated December 30, 1882, for the sum of 
$5,636.19, payable at the Union National Bank on May 238, 1883, 
and due May 26th, 1883. 

Another of said notes dated Dec. 30, 1882, for the sum of $5,673.29, 
payable at the Union National Bank on May 25, 1883, and due May 
28, 1883. 
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Another of said notes dated Jan. 31, 1883, for the sum of $5,791.11, 
payable at the Union National Bank on June 17, 1883, and due June 
20, 1555. 

Another of said notes dated Jan. 31, 1885, for the sum of $5,643.12, 
payable at the Union National Bank on June 18, 1885, and due 

June 21, 1883. 
56 Another of said notes dated Jan. 31, 1883, for the sum of 
$5,511.22, payable at the Union National Bank on June 19, 
1883, and due June 22, 1883. 

Another of said notes dated Jan. 31, 1883, for the sum of $5,510.86, 
payable at the Union National Bank on June 20, 1883, and due 
June 23, 1883. 

Another of said notes dated Jan. 31, 1883, for the sum of $4,880.38, 
payable at the Union National Bank on June 22, 1883, and due 
June 25, 1883. 

‘That said notes were duly presented for payment at the times and 
at the places where they were respectively made payable, of all of 
which said Brown, Bonnell & Co. had due notice, the aggregate 
face value of said notes being $60,879.44; and they also paid fees for 
the protest of one of said notes, due February 25, 1883, amounting 
to $2.30, making a total of $60,881.74, less an amount paid by said 
last-named company on oue of said notes, due Feb. 23, 1883, of the 
sum of $778.80, leaving a balance of $60,102.94, no part of which 
has been paid by John V. Ayer’s Sons, nor by said Brown, Bonnell 
& Company, and the same is still due to said Commercial National 
Bank, with interest on each of the sums for which said notes were 
given from the time they respectively became due. Copies of said 
notes with all endorsements thereon are hereto attached, marked 
respectively Exhibits A, B, C, D, E, F, G, H, 1, J, and K, and ref- 
erence made thereto; that said Dan. P. Eells, at the request of said 
defendant, Brown, Bonnell and Company, endorsed for the accom- 
modution of said company five certain promissory notes described 
as follows: 

One of said notes dated October 19, 1882, for the sum of $8,833.35, 

payable at Commercial National Bank, Cleveland, O., 
o7 on March 21, 18838, and due March 24th, 1883. 

Another of said notes dated November 18, 1883, for the sum 
of $8,533.33, pavable at the Commercial National Bank, Cleveland, 
Ohio, four menths after date, and due March 21, 1883. 

Another of said notes dated Dec. 18, 1882, for the sum of $6,250, 
payable at Commercial National Bank, Cleveland, Ohio, on April 
18, 1883, and due April 21, 1883. 

Another of said notes dated Dee. 18, 1882, for the sum of $6,250, 
payable at Commercial National Bank, Cleveland, Ohio, on May 22, 
1883, and due May 25, 1883. 

Another of said notes dated Dee. 24, 1882, for the sum of $8,353.53, 
payable at Commercial National Bank, Cleveland, Ohio, on Apr. 23, 
18383, and due April 26, 1883. 

All of which notes were executed by Brown, Bonnell & Company 
to the order of said Dan. P. Eells and endorsed by him for the ac- 
commodation of said company as aforesaid, and which said notes 
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said Brown, Bonnell and Company negotiated by getting the same 
discounted, and thereby received the face value thereof, less discount. 
Said notes were duly presented for payment at the times when and 
the places where they were respectively made payable; of all which 
said Brown, Bonnell and Company had due notice, but said com- 
pany failed to pay said notes or any one of them when they respect- 
ively became due and payable as aforesaid, aud said Eells has been 
compelled to pay and has paid to the holders of said promissory 
notes the sums so due by the terms of each respectively, amounting 


in the aggregate to the sum of $37,499.66; of all which said 
58 Brown, Bonnell and Company had due notice; no part of 


which said sum has been paid by said Brown, Bonnell and 
Company, and the same is still due to said Eells, with interest on 
each of the sums for which said notes were given from the time 
when they respectively became due. Copies of which notes, with all 
endorsements thereon, are hereto attached, marked Exhibits i, M,N, 
O, and P respectively, and reference made thereto. 

That said Charles A. Otis, at the request of said Brown, Bonnell and 
Company, endorsed for the accommodation of said company eight 
certain promissory notes executed by said Brown, Bonnell and Com- 
pany to the order of said Charles A. Otis and by him endorsed as 
aforesaid. Said notes are described as follows: 

One of said notes, dated Dec. 4, 1882, for the sum of $5,000.00, 
payable at Commercial National Bank, Cleveland, Ohio, on Apr. 
16, 1883, and due Apr. 19th, 1883. 

Another of said notes, dated Dee. 4, 1882, for the sum of $5,000, 
payable at Commercial National Bank, Cleveland, Ohio, on Apr. 
17th, 1883, and due April 20, 1883. 

Another of said notes, dated Dee. 4,°1882, for the sum of $5,000.00, 
payable at Commercial National Bank, Cleveland, O., on April 18, 
1883, and due April 21, 1883. 

Another of said notes, dated Dec. 4, 1882, for the sum of $10,000.00, 
payable at Commercial National Bank, Cleveland, O., on Apr. 20th, 
1883, and due April 23rd, 1883. 

Another of said notes, dated Dee. 4, 1882, for the sum $5,000.00, 
payable at Commercial National Bank, Cleveland, Ohio, on May 15, 
1883, and due May 18th, 1883. 

Another of said notes, dated Dec. 4, 1882, for the sum $5,000.00, 


payable at Commercial — Bank, Cleveland, Ohio, on May 


59 16th, 1883, and due May 18th, 1883. 

Another of said notes, dated Dec. 4, 1883, for the sum of 
$5,000.00, payable at Commercial National Bank, Cleveland, Ohio, 
on May 18, 1883, and due May 21st, 1883. 

Another of said notes, dated Dee 4, 1883, for thesum of $10,000.00, 
payable at Commercial National Bank, Cleveland, O.,0on May 19, 
1883, and due May 22nd, 1883. : 

All of which said notes said Brown, Bonnell and Company nego- 
tiated by getting the same discounted, and thereby received the face 
value thereof, less discount. The aggregate face value of said notes 
amounted to the sum of $50,000.00. ; 

Said notes were duly presented for payment at the times when and 


vn 


THE LAKE SUPERIOR IRON CO. ET AL. 37 


the places where they were respectively made payable, of all which 


' said Brown, Bonnell & Company had due notice; but said company 


failed to pay said notes or any one of them when they respectively 
became due and payable as aforesaid, and said Charles A. Otis has 
been compelled to pay and has paid to the holders of said promis- 
sory notes the sums so due by the terms of each, respectively, amount- 
ing in the aggregate to the sum of $50,000, all of which said Brown, 
Bonnell and Company had due notice, no part of which said sum of 
$50,000.00 has been paid by said Brown, Bonnell and Company, and 
the same is still due to said Otis, with interest on each of the sums 
for which said notes were given from the time when they respect- 
ively became due; copies of which notes, with all endorsements 
thereon, are hereto attached, marked Exhibits Q, R, 8, T, U, V, W, 
and X, respectively, and reference made thereto. 

That said William H. Harris endorsed, at the request of Brown, 

Bonnell and Company, for the accommodation of said com- 
60 pany, certain promissory notes executed by said Brown, Bon- 
nell and Company to the order of said William H. Harris 
and by him endorsed for the aecommodation of said company as 
aforesaid. Said notes are described as follows: | 

One of said notes, dated Oct. 19, 1882,’for the sum of $8,333.34, 
payable at Commercial National Bank, Cleveland, Ohio, on March 
23, 1883, and due March 26th, 1883. 

Another of said notes, dated Nov. 18, 1882, for the sum of $8,333.34, 
payable at Commercial National Bank, Cleveland, Ohio, four months 
after date, and due March 21, 1883. 

Another of said notes, dated Dec. 4, 1582, for the sum of $8,333.00, 
payable at Commercial National Bank, Cleveland, O., on April 
24th, 1883, and due April 27th, 1883. 

Another of said notes, dated Dec. 18, 1882, for the sum of $6,250, 
payable at Commercial National Bank, Cleveland, Ohio, on April 
24ih, 1883, and due April 27, 1883. 

Another of said notes, dated Dec. 18, 1882, for the sum of $6,250.00, 
payable at Commercial National Bank, Cleveland, O.,. May 23, 1882, 
and due May 26th, 1883. 

All of which said notes said Brown, Bonnell and Company ne- 
gotiated by getting the same discounted, and thereby received the face 
value thereof, less discount. The aggregate face value of said notes 
amounted to the sum of $37,499.68. 

Said notes were duly presented for payment at the times when 
and the places where they were respectively made payable, of all 
which said Brown, Bonnell and Company had due notice; but said 

company failed to pay said notes or any one of them when 
61 they respectively became due and payable as aforesaid, and 

said William H. Harris has been compelled to pay and has 
paid to the holders of said promissory notes the several sums so due 
by the terms of each, respectively, amounting in the aggregate to the 
sum of $37,499.68, of all which said Brown, Bonnell and Company 
had due notice, no part of which said sum of $37,499.68 has been 
paid by said Brown, Bonnell and Company, and the same is still 
due to said Harris, with interest on each of the sums for which said 
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notes were given from the time when they respectively became due; 
copies of which notes, with all endorsements thereon, are hereto 
attached, marked Exhibits 1, 2, 3, 4, and 5, respectively, and refer- 
ence made thereto. 

That said Amasa Stone, during his lifetime, at the request of said 
Brown, Bonnell and Company, for the accommodation of said com- 
pany, endorsed five certain promissory notes executed by said 
Brown, Bonnell and Company to the order of said Amasa Stone 
and by him endorsed for the accommodation of said company as 
aforesaid. Said notes are described as follows: 

One of said notes, dated Nov. 18, 1882, for the sum of $8,333.38, 
payable at Commercial National Bank, Cleveland, Ohio, four months 
after date, and due March 21, 1888. 

Another of said notes, dated Dec. 4, 1882, for the sum of $8,333.00, 
payable at Commercial National Bank, Cleveland, Ohio, on April 
21, 1883, and due April 24th, 1883. 

Another of said notes, dated Dec. 18,1882, for the sum of $6,250.00, 
payable at Commercial National Bank, Cleveland, O.,0n April 17, 
1883, and due April 20th, 1883. 

Another of said notes, dated Dec. 18, 1882, for the sum of $6,250.00, 
payable at Commercial National Bank, Cleveland, Ohio, on May 16, 

1883, and due May 19th, 1883. 
62 Another of said notes, dated Oct. 19, 1882, for the sum of 
$8,353.33, payable at Commercial National Bank, Cleveland, 
Ohio, on March 19, 1883, and due March 22nd, 1888. 

All of which said notes said Brown, Bonnell and Company nego- 
tiated by getting the same discounted, and thereby received the face 
value thereof, less discount. The aggregate face value of said notes 
amounted to the sum of $37,499.66. Said notes were duly presented 
for payment at the times when and the places where they were 
respectively made payable, of all which said Brown, Bonnell and 
Company had due notice; but said company failed to pay said notes 
or any one of them when they respectively became due and were 
presented for payment as aforesaid, and said Amasa Stone was com- 
pelled to pay and did pay to the holders of said promissory notes 
the said several sums so due by the terms — each, respectively, 
amounting in the aggregate to the sum of $37,499.66, of all which 
said Brown, Bonnell and Company had due notice, and no part of 
said sums of $37,499.66 has been paid by said Brown, Bonnell and 
Company and the same is still due to the estate of said Amasa 
Stone, deceased, with interest on each of the sums for which said 
notes were given from the time when they respectively became due; 
copies of which notes, with all endorsements thereon, are hereto at- 
tached, marked Exhibits 6, 7, 8, 9, and 10, respectively, and refer- 
ence made thereto. 

And to secure the payment of the aforesaid notes so discounted 
and endorsed by the respective parties above named said Brown, 
Bonnell and Company delivered to each of said parties certain 

mortgage bonds, hereinafter particularly specified, as collat- 
65 eral security or pledge to secure the payment of said prom- 
issory notes and to save the endorsers harmless from the pay- 
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ment thereof and from all liability on account of their said 
respective endorsements, said bonds having been executed and de- 
livered to Dan. P. Eells and John Hay, as trustees, or bearer by 
said Brown, Bonnell and Company and were for the sum of five 
thousand dollars each and interest thereon at the rate of six per cent. 
per annum, payable semi-annually, coupons or interest warrants 
being attached to said bonds representing said interest— 

Said bonds so pledged being a part of a series of one hundred bonds, 
numbered consecutively from 1 to No. 100, inclusive, all of like date 
(being dated April 3rd, A. D. 1882) and amount and of the same 
tenor, except as to the time of their maturity, of which series six 
bonds, numbered consecutively from No. 1 to No. 6, inclusive, are 
payable on the 8rd day of April, 1884; seven bonds, numbered con- 
secutively from No. 7 to 13, inclusive, are payable on the third day 
of April, 1885; eight bonds, numbered consecutively from No. 14 
to 21, inclusive, are payable on the Srd day of April, 1886; nine 
bonds, numbered consecutively from No. 22 to 30, inclusive, are pay- 
able on the 3rd day of April, 1887; ten bonds, numbered consecu- 
tively from No. 81 to 41, inclusive, are payable on the Srd day of 
Apr., 1888; twelve bonds, numbered consecutively from No. 42 to 
53, inclusive, are payable on the 3rd day of April, 1889; fourteen 
bonds, numbered consecutively from No. 53 to 66, inclusive, are 
payable on the 3rd day of April, 1890; sixteen bonds, numbered 
consecutively from No. 67 to 82, inclusive, are payable on the rd 
day of April, 1891, and eighteen bonds, numbered consecutively 

from No. 83 to No. 100, inclusive, are payable on the 3rd 
64 day of April, 1892, and the payment of the principal and in- 

terest of all of said bonds is secured by mortgage or deed of 
trust in the nature of a mortgage, bearing even date with said bonds, 
made by said Brown, Bonnell and Company to said Dan. P. Eells 
and John Hay, trustees,conveying to them in trust, for the security 
of the successive holders of all or any of said bonds, on the real 
estate of said corporation situated in the city of Youngstown, county 
of Mahoning and State of Ohio, consisting of about forty-five acres 
of land, with the two blast furnaces, six iron rolling mills, and other 
buildings, improvements, fixed machinery,and other fixtures thereon, 
and of all the interest of said Brown, Bonnell and Company in what 
is known as the Struthers Blast Furnace property, comprising about 
thirty-two acres in the township of Poland, in said county, and is 
further secured by a pledge in writing to said Dan. P. Eells and 
John Hay, trustees, upon the trust aforesaid of seven hundred and 
ninty-three shares, of no market value as far as is known to defend- 
ants, of the Mahoning Coal Company, a mining corporation of said 
State of Ohio; to copies of which mortgage and pledge hereto at- 
tached, marked Exhibits 1] and 12, respectively, and said mortgage 
copies made a part of this pleading, reference is hereby made for a 
particular desciiption of the premises and property so included 
therein to secure the payment of said bonds— 

The conveyance of said property being absolute except upon the 
performance of all the conditions in said mortgage contained, among 
which conditions was one that said Brown, Bonnell and Company 
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should pay, according to the tenor thereof,each and every one 
65 of said bonds, with all the interest thereon as it became due. 
And the aforesaid answering defendants aver that said 
condition has not been complied with ; a large amount of interest 
having become due upon said bonds has not been paid according to 
the tenor thereof and the coupons thereto attached, amounting in all 
upon the bonds so held by these answering defendants to the sum 
of thirty-one thousand five hundred dollars, with interest from the 
time said coupons became due, amounting to $—. 

And said answering defendants aver that said bonds so held by 
them have been certified as required by the terms of said mortgage 
and all of the conditions required to be performed by said trustees 
have in all respects been performed, while said Brown, Bonnell and 
Company have failed to perform the conditions hereinbefore speci- 
fied, as well as other conditions of said mortgage on its part to be 
performed, and said deed has become absolute. Said mortgage was 
duly received for record by the recorder of said county of Mahoning, 
at this office, on the 17th day of Feb., 1883, at 2.35 o’clock p. m., 
aud duly recorded Feb. 9, 1883, in Mahoning County, Ohio, Records 
of Mortgages, in volume 21, at page 265, and became and is a first 
lien on the property therein described. 

Said Commercial National Bank holds thirty of the aforesaid 
bonds, numbered from 71 to 100, both inclusive. 

Said Dan. P. Eells holds sixteen of the aforesaid bonds, numbered 
from 1 to 16, both inclusive. 

Said Charles A. Otis holds sixteen of the aforesaid bonds, num- 
bered from 33 to 44, both inclusive, and 61 to 64, inclusive. 

Said William H. Harris holds sixteen of the aforesaid bonds, 

numbered from 17 to 32, both inclusive. 
66 Said executors of the estate of Amasa Stone, deceased, hold 
sixteen of the aforesaid bonds, numbered from 45 to 60, both 
inclusive. 

And said answering defendants further aver that the conditions 
upon which said bonds were pledged to them respectively have been 
broken, and said bonds or the proceeds thereof belong to said an- 
swering defendants, and they are entitled to the amount of interest 
now due and unpaid upon said bonds as applicable upon the claims 
so held against said Brown, Bonnell and Company as héreinbefore 
specified; and said defendants, Kells and Hay, trustees, aver that 
tlie facts hereinbefore set forth in this pleading are in all respects 
true, and they re-assert the same, and said answering defendants, to- 
gether with said defendants, Eells and Hay, trustees, and all of said 
answering defendants, pray that in default of payment of the amount 
of interest now due or the amount of principal and interest that may 
become due before a final decree shall be taken herein that said 
mortgage may be foreclosed and said premises sold free of all claims 
of said Brown, Bonnell and Company and the proceeds thereof ap- 
plied to the payment of the amounts so found due these answering 
defendants as they may be respectively entitled thereto. 

Aud said answering defendants admit that, except as hereinbefore 
stated, the averments and allegations set forth in the original and 
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supplemental bills are true, and they re-assert the same in their own 
behalf; and they aver that since the commencement of this suit, as 
they are informed and believe and aver the facts so to be, that 
the president of said Brown, Bonnell and Company, Herbert C. 
Ayer, who has become insolvent and was insolvent prior to Octo- 

ber 20th, 1883, and had not in any way acted for said com- 
67 pany since his insolvency became known, which was some 

time in Feb. of said year, did on the 20th day of Oct., 1855, 
by an instrument of writing of that date, to which he signed 
the name of Brown, Bonnell and Company, by himself as presi- 
dent, appoint Henry Crawford, of Chicago, Illinois, general counsel 
of said Brown, Bonnell and Company, thereby authorizing and 
directing him to take full and exclusive charge of ali litigation 
against or in favor of said corporation and to fully represent and 
— for it in all legal proceedings and take care of its interest in 
all negotiations for arrangements or composition with its creditors 
or for reorganization, as will appear by a copy of said instrument of 
writing which is attached hereto and marked “ Exhibit b,” and to 
which reference is hereby made; all of which was done without any 
authority whatever from the board of directors or stockholders of 
said corporation and without their knowledge or consent, and for 
the purpose of giving preference to certain creditors of said corpora- 
tion and to damage the rights and interests of others, and that said 
property might be taken from the hands of the receiver appointed 
by this court, whereby it might be endangered, wasted, and thereby 
the securities of these answering defendants greatly lessened. 

And, pursuant to said fraudulent design in giving preference to 
certain of said creditors, the said Henry Crawford, so representing 
said Brown, Bonnell and Company, without the authority of its 
stockholders and board of directors, did, on or about the 23d day of 
November, A. D. 1883, appear before the court of common pleas of 

Mahoning county, in said State of O., and by his confession 
68 thirty-three judgments were entcred against said corporation, 

amounting in the aggregate to the sum of five hundred and 
seventy thousand eight hundred and six dollars and sixty-nine 
cents, which judgments were so entered without the autnority of 
said company, as hereinbefore stated. Wherefore these answering 
defendants, together with said Eells and Hay, trustees, also pray, for 
the reasons set forth in the original and supplemental bills and on 
account of the facts hereinbefore stated occurring since the filing 
thereof, that the receiver heretofore appointed by this court in this 
cause may be retained until the rights of all the parties therein 
shall be determined and the final decree shall — entered herein, and 
for such other and further relief as these answering defendants may 
be entitled to and as equity and good conscience may require. 

JOEL W. TYLER & A. ST. J. NEWBURRY. 
Solicitors for Defendants. 
Tue State or OHI, 
' ’ 88 
Cuyahoga County, 


Dan. P. Eells, being first duly sworn, on oath says that he is one 
6—227 
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of the defendants named in the foregoing answer and _ cross-bill ; 
that he has read the same and is acquainted with the contents, and 
that the facts stated and the allegations contained therein are true, 


as he verily believes. 
DAN. P. EELLS. 


Subscribed in my presence and sworn to before me this Ist day of 
December, A. D. 1883. 


[SEAL. | G. W. SHUMWAY, 
Notary Public. 
69 Copy. 
$5,583.14. JHICAGO, Sept. 15, 1882. 


On February 20, 1883, after date, we promise to pay to the order 
of Brown, Bonnell & Company fifty-five hundred and eighty-three 
14 dollars at the Union National Bank, value received. 

No.—. Due 


(Signed) JNO. V. AYER & SONS. 
“Exhibit A.” 


Endorsed: Pay Jas. Colwell, cashier, or order. Brown, Bonnell & 
Company, by F. H. Mathews, treas. Paid by Brown, Bonnell and 
Company on this note, $778.80, Feb. 23, 1883. Protested for non- 
payment at Chicago, Ill., Feb. 23, 1853, by John B. Meyer, notary 


public. Certificate of protest attached to original note. Fees paid, 
$2.30. 


Copy. 
$5,511.74. Cuicaao, Dec. 30th, 1882. 
On May 19th, 1883, after date, we promise to pay to the order of 
Brown, Bonnell & Co. fifty-five hundred eleven ** dollars at the 
Union National Bank, value received. 
No.—. Due , : 
(Signed) JOHN V. AYER & SONS. 


“ Exhibit B.” 


Endorsed: Pay Jas. Colwell, cashier, or order. Brown, Bonnell 
& Co., by F. H. Mathews, tres. 


Copy. 


$5,546.72. Cuicaao, Dec. 30th, 1882. 


On May 21st, 1883, after date, we promise to pay to the order of 
Brown, Bonnell & Co. fifty-five hundred forty-six 72 dollars at the 
Union National Bank, value received. 

No. —. Due 


(Signed) JNO. V. AYER & SONS. 
Exhibit C. 


Endorsed: Pay Jas. Colwell, cashier, or order. Brown, Bonnell 
& Co., by F. H. Mathews, tres. 
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Copy. 
$5,591.67. Cuicaaco, Dec. 30th, 1882. 
On May 22d, 1883, after date, we promise to pay to the order 
70 of Brown, Bonnell & Co. fifty-five hundred ninety-one ®’ dol- 


lars at the Union National Bank, value received. 


No.—. Due ' 
(Signed) JOHN V. AYER & SONS. 


Exhibit D. 


Endorsed: Pay Jas. Colwell, cashier, or order. Brown, Bonnell 
& Company, by F. H. Mathews, tres. 


Copy. 
$5,636.19. CuicaGco, December 30, 1882. 
On May 23, 1883, after date, we promise to pay to the order of 
Brown, Bonnell and Company fifty-six hundred thirty-six '* dollars 
at the Union National Bank, value received. 


No. —. Due ' 
(Signed) JOHN ’V. AYER & SONS. 


Exhibit E. 


Endorsed: Pay Jas. Colwell, cashier, or order. Brown, Bonnell 
and Company, by F. H. Mathews, tres. 


Copy. 
$5,673.29. CuicaGco, Dec. 30, 1882. 
On May 25th, 1883, after date, we promise to pay tu the order of 
Brown, Bonnell & Co. fifty-six hundred and seventy-three dollars 


tweniv-nine cents at the Union National Bank, value received. 
No. —. Due 


(Signed) JNO. V. AYER’S SONS. 
“ Exhibit F.” 


Endorsed: Pay Jos. Colwell, cashier, or order. Brown, Bonnell 
& Co., by F. H. Mathews, treas. , 


Copy. . 
$5,791.11. Cuicaao, Jan. 31st, 1883. 
On June 17th, 1883, after date, we promise to pay to the order of 
Lrown, Bonnell & Co. fifty-seven hundred ninety-one dollars and 
eleven cents at the Union National Bank, value received. 


No. —. Due ’ 
(Signed) J. V. AYER & SONS. 


Exhibit G. 
Endorsed: (Signed) Brown, Bonnell and Company, by F. H. 
Mathews, treas. 
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Copy. 
$5,643.12. Cuicaao, Jan. 31st, 1883. 


71 On June 18th, 1883, after date, we promise to pay to the 
order of Brown, Bonnell & Co. fifty-six hundred forty-three 
dollars and twelve cents at the Union National Bank, value re- 
ceived. 
No. —. Due , 
(Signed) JNO. V. AYER & SONS. Be, 


“ Exhibit H.” 


Endorsed: (Signed) Brown, Bonnell and Co., by F. H. Mathews, 
treas. 


Copy. 
$5,511.22. Cuicaaco, Jan. 31st, 1883. 
On June 19th, 1883, after date, we promise to pay to the order of 
Brown, Bonnell & Company fifty-five hundred eleven dollars and 


twenty-two cents at the Union National Bank, value received. 
af 
No. —. Due 


(Signed) JNO. V. AYER & SONS. 
“ Exhibit 1.” | 


Endorsed : (Signed) Brown, Bonnell & Co., by F. H. Mathews, 


treas. : 
Copy. 4 
$5,510.86. Cuicaao, Jan. 31st, 1883. 
On June 28th, 1883, after date, we promise to pay to the order of 
Brown, Bonnell & Co., fifty-five hundred ten dollars and eighty-six 


cents at the Union National Bank, value ree’d. 
No. —. Due ; 


(Signed) JNO. V. AYER & SONS. 
« Exhibit J.” 


Endorsed: (Signed) Brown, Bonnell & Co., by F. H. Mathews 
treas. : 


Copy. 
$4,880.38. Cuicaao, Jan. 31, 1883. 
On June 22d, 1883, after date, we promise to pay to the order of 


Brown, Bonnell & Co. forty-eight hundred eighty dollars and thirty- 
eight cents at the Union National Bank, value received. 


No. —. Due 
(Signed) JNO. V. AYER & SONS. 
“ Exhibit K.” 


Endorsed : (Signed) Brown, Bonnell & Co., by .F. H. Mathews, 
treas. 
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Copy. 
$8,333.33. Younastown, O., Oct. 19th, 1882. 


On March 21st, 1883, after date, we promise to pay to the order 
of Dan. P. Eells eighty-three hundred thirty-three 39, dols. 
72 at Commercial National Bank, Cleveland, Ohio, value re- 


ceived. 
No.—. Due —. 
(Signed) BROWN, BONNELL & CO., 


By F. H. MATHEWS, Treas. 
“ Exhibit L.” 


Endorsed: Dan. P. Eells. Brown, Bonnell & Company, by F. H. 
Mathews, treas. 


Copy. 
$8,333.33. 3 CLEVELAND, Onto, November 18, 1888. 
Four months after date we promise to pay to the order of Dan. 
P. Eells eighty-three hundred thirty-three dollars and thirty-three 
cents at Commercial National Bank, Cleveland, Ohio, value received. 
No.—. Due ' > 
(Signed) BROWN, BONNELL & CO., 
By F. H. MATHEWS, Treas. 


“Exhibit M.” 


Endorsed: Dan. P. Eells, per H. P. Eells. Brown, Bonnell & 
Co., by F. H. Mathews, treas. 


Copy. 
$6,250.00. Younastown, December 18th, 1882. 
April 18th, after date, we promise to pay to the order of Dan. P. 
Eells sixty-two hundred and fifty dollars at Commercial National 
Bank, Cleveland, Ohio, value received. 
No.—. Due . 
(Signed) BROWN, BONNELL & CO., 
By F. H. MATHEWS, 7’. 


“ Exhibit N.” 


Endorsed: Dan. P. Eells, p’r H. P. Eells. Brown, Bonnell & 
Company, by IF. H. Mathews, tr. 


Copy. 

$6,250.00. _ Younestown, Dec. 18th, 1882. 

May 22, after date, we promise to pay to the order of Dan. P. Eells 
sixty-two hundred and fifty dollars at Commercial National Bank, 
Cleveland, Ohio, value received. 

No. —. Due 

(Signed) BROWN, BONNELL & COMPANY, 
By F. H. MATHEWS, 77. 


“ Exhibit 0.” 
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Endorsed: Dan. P. Eells, pr H. P. Eels. Pay Am. Exchange Na- 
tional Bank or order. Brown, Bonnell & Co., by F. H. Mathews, tr. 


73 Copy. 


$8,333.00. Youneastown, Dec. 24th, 1883. 

On April 23d, 1883, after date, we promise to pay to the order of 
Dan. P. Eells eighty-three hundred and thirty-three dollars at Com- 
mercial Nat. Bank, Cleveland, Ohio, value received. 

No.—. Due —. 

(Signed) BROWN, BONNELL & CO., 
By F. H. MATHEWS, 7r. 
Copy. “ Exhibit P.” 


Endorsed: Dan. P. Eells. Brown, Bonnell & Co., by H. C. 
Ayer, p't. 
Copy. 


$5,000.00. Younastown, O., Dec. 4, 1882. 
On April 16th, 1883, after date, we promise to pay to the order of 
Chas. A. Otis five thousand dollars at Com’l Nat’] B’k, Cleveland, 
Ohio, value received. 
No. —. Due ' BROWN, BONNELL & CO., 
By F. H. MATHEWS, Tr. 
“ Exhibit Q.” 


Endorsed: Copy. Chas. A. Otis. Brown, Bonnell & Co., by H. C. ; 
Ayer, p’t. Pay G. A. Garretson, as C., or order, for collection only on 
account of Am. Exchange Nat’l Bank. G. Burns, A. ch. National 
Bank of Commerce. Paid Apr. 19, 1883. Cleveland, Ohio. 


Copy. 


$5,000.00. Younestown, Ono, Dec. 4th, 1882. 


On April 17th, 1883, after date, we promise to pay to the order of 
Chas. A. Otis five thousand dollars at Com’! Nat’l Bank, Cleveland, 
Ohio, value received. 

No. —. Due ' BROWN, BONNELL & CO., 

By F. H. MATHEWS, 77. 

“Exhibit R.” 


[Endorsed :] Chas. A. Otis. Brown, Bonnell & Co., by H.C. Ayer, 
pt. Pay G. A. Garretson or order, for collection only on account of 
Am. Exchange National Bank. E. Burns, A. C. 


$5,000.00. YOUNGSTOWN, Ont10, December 4th, 1882. 
On April 18th, 18838, after date, we promise to pay to the order of 
Chas. A. Otis five thousand dollars at Com’ Nat’! Bank, Cleveland, 
Ohio, value received. 
74 No. —. Due. 


BROWN, BONNELL & COMPANY 
By F. H. MATHEWS, Zr. 


? 


“ Exhibit 8.” 
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Endorsed: Copy. Chas. A. Otis. Pay Edward Townsend, cashier, 
or order. Jno. V. Ayer, pres. Pay J. F. Whitelaw, Esq., cashier, or 
order, for collection for account of the Importers’ & Traders’ National 
Bank of New York. National City Bank. Paid. Cleveland, O. 


$10,000.00. Younastown, Onto, Dec. 4, 1882. 


On April 20th, 1883, after date, we promise to pay to the order of 
Chas. A. Otis ten thousand dollars at Com’! Nat’l Bank, Cleveland, 
Ohio, value received. 3 

No. —. Due ’ BROWN, BONNELL & CO., 

By F. H. MATHEWS, 7r. 


“ Exhibit T.” 


Endorsed: Copy. Chas. A.’Otis. Pay Edward Townsend, cashier, 
or order. Jno. V. Ayer, pres. Pay J. F. Whitelaw, Esq., cashier, or 
order, for collection for account of the Importers’ & Traders’ National 
Bank of New York. National City Bank, Cleveland, Ohio, Paid. 


$5,000.00. Younastown, Ouro, Dec. 4th, 1882. 


On May 15th, 1883, after date, we promise to pay to the order of 
Chas. A. Otis five thousand dollars at Com’l’Nat’] B’k, Cleveland, 
Ohio, value received. 

No. —. Due ’ BROWN, BONNELL & CO., 

By F. H. MATHEWS, 7r. 


« Exhibit U.” 


Endorsed: Copy. Chas. A. Otis. Pay Edward Townsend, cashier, 
or order. Jno. V. Ayer, pres. Pay J. F. Whitelaw, Esq., cashier, or 
order, for collection for account of the Importers’ & Traders’ National 
Bank of New York. National City Bank, Cleveland, Ohio. Paid. 


$5,000.00. Younastown, O., Dec. 4th, 1882. 
70 On May 16th, 1883, after date, we promise to pay to the 
order of Chas. A. Otis five thousand dollars at Commercial 
National Bank, Cleveland, Ohio, value received. 
No. —. Due | BROWN, BONNELL & CO. 
F. H. MATHEWS, 77. 


“ Exhibit V.” 


Endorsed: Copy. Chas. A. Oties. Pay Edward Townsend, cash- 
ier, or order. Jno. V. Ayer, pres. Pay J. F. Whitelaw, Esq., cash- 
ier, or order, for collection for account of the Importers’ & Traders’ 
National Bank of New York. Paid. National City Bank, Cleve- 
land, Ohio. 


$5,000.00. Younestown, O., Dec. 4th, 1882. 


On May 18, 1883, after date, we promise to pay to the order of 
Chas. A. Otis five thousand dollars at Commercial National .Bank, 
Cleveland, Ohio, value received. 

No. —. Due es BROWN, BONNELL & CO., 

By F. H. MATHEWS, 7r. 


“* Exhibit W.” 
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Endorsed: Copy. Chas. A. Otis. Pay Edward Townsend, cash- 
ier, or order. Jno. V. Ayer, pres. Pay J. IF. Whitelaw, Esq., cash- 
ier, or order, for collection for account of the Importers’ & Traders’ 
National Bank of New York. Paid. National City Bank, Cleve- 
land, Ohio. . 


$10,000.00. Younastown, Ouro, Dec. 4th, 1882. 
On May 19th, 1883, after date, we promise to pay to the order of 
Chas. A. Otis ten thousand dollars at Commercial National Bank, 


Cleveland, Ohio, value received. 
No. —. Due ' BROWN, BONNELL & CO., 


By F. H. MATHEWS, 7r. 


“ Exhibit X.” 


Endorsed: Copy. Chas. A. Otis. Pay Edward: Townsend, cash- 
ier, or order. Jno. V. Ayer, pres. Pay J. F. Whitelaw, Esq., cash- 
ier, or order, for collection for account the Importers’ & Traders’ 
National Bank of New York. Natl] C. Bk. Paid. Cleve., O. 


76 $8,333.34. Younestown, O., Oct. 19th, 1882. 
On March 23rd, 1883, after date, we promise to pay to the 

order of W. H. Harris eighty-three hundred thirty-three dollars and 

thirty-four cents at Commercial National Bank, Cleveland, Q., 


value received. 
No.—. Due BROWN, BONNELL & CO., 
By F. H. MATHEWS, 7’. 


Copy. “ Exhibit 1.” 
Endorsed: W. H. Harris. 


$58,333.34. CLEVELAND, Ouro, Nov. 18, 1882. 


Four months after date we promise to pay to the order of W. H. 
Harris eighty-three hundred thirty-three dollars and thirty-four cents 
at Commercial National Bank, Cleveland, Ohio, value received. 

No. —. Due BROWN, BONNELL & COMPANY, 

By F. H. MATHEWS, 7°. 


Copy. “ Exhibit 2.” 


Endorsed: W. H. Harris. Brown, Bonnell & Co., by F. H. 
Mathews, tr. Pay Commercial National Bank, Cleveland, Ohio, or: 
order, for collection on account of Wick Brothers & Co., Youngs- 


town, Ohio. 


$8,333.00. Younestown, Onto, Dec. 4, 1882. 


On April 24th, 1883, after date, we promise to pay to the order of 
W. H. Harris eighty-three hundred thirty-three dollars at Commer- 
cial National Bank, Cleveland, Ohio, value received. 

No. —. Due BROWN, BONNELL & CO., 

By F. H. MATHEWS, 7r. 


Copy. “ Exhibit 3.” 
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Endorsed: W. H. Harris. Brown, Bonnell & Co., by H.C. Ayer, 
p’t. Pay Geo. A. Garretson or order, for collection only on account 
of Am. Exchg. National Bank. E. Burns, A.cash’r. National Bank 
of Commerce. Paid April 27th, 1883. 


77 $6,250.00. Younastown, Onto, Dec. 18th, 1882. 


April 24th, after date, we promise to pay to the order of W. H. 
Harris sixty-two hundred and fifty dollars at Commercial National 
Bank, Cleveland, O., value received. 


No. —. Due —. BROWN, BONNELL & CO., 
By F. H. MATHEWS, 7’. 
Copy. “ Exhibit 4.” 


Endorsed: W. H. Harris. Pay Am. Exchange Nat. B’k or order. 
Brown, Bonnell & Co., by F. H. Mathews, tr. Pay G. A. Garretson 
or order, for collection only on account of Am. Exchange Nat'l 
Bank. E. Burns, A. cash’r. National Bank of Commerce. Paid 
April 27th, 1885. 


$6,250.00. Younastown, O., Dec. 18, 1882. 


May 23rd, after date, we promise to pay to the order of W. H. 
Harris sixty-two hundred and fifty dollars at Commercial National 
Bank, Cleveland, O., value received. 


No. —. Due ——. BROWN, BONNELL & CO.,, 
By F. H. MATHEWS, 7r. 
“Exhibit 5.” Copy. 


Endorsed: W. H. Harris. Pay Am. Exch’ge National Bank or 
order. Brown, Bonnell & Co., by F. H. Mathews, tr. . Pay G. A. 
Garretson or order, for collection only on account of Am. Exchange 
National Bank. D.Park,cash’r. National B’k of Commerce. Paid 
May 23d, 1883. 


$8,333.33. Younastown, O., Nov. 18, 1882. 


Four months after date we promise to pay to the order of Amasa 
Stone eighty-three hundred thirty-three dollars and thirty-three 
cents at Commercial National Bank, Cleveland, O., value received. 

No.—. Due ' BROWN, BONNELL & CO., 

By F. H. MATHEWS, 7r. 


“ Exhibit 6.” 


Endorsed: Amasa Stone. Pay Am. Ex. Nat. Bank or order. 
Brown, Bonnell and Company, by F. H. Mathews, tr. 


78 $8,333.00. Younastown, O., Dec. 4, 1882. 
On April 21st, 1883, after date, we promise to pay to the 
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order of Amasa Stone eighty-three hundred and thirty-three dollars 
at Commercial National Bank, Cleveland, Ohio, value received. 
No.—. Due 


BROWN, BONNELL & CO., 
By F. H. MATHEWS, 7’. 
“ Exhibit 7.” 


Endorsed: A. Stone. Brown, Bonnell & Co.,by H. C. Ayer, p’t. 


$6,250.00. Younastown, O., Dee. 18th, 1882. 

April 17th, after date, we promise to pay to the order of Amasa 
Stone sixty-two hundred and fifty dollars at Commercial National 
Bank, Cleveland, Ohio, value received. 

No. —.’ Due ; 


BROWN, BONNELL & CO., 
By F. H. MATHEWS, Tr. 
“ Exhibit 8.” 


Endorsed: A. Stone. Pay Am. Ex. National Bank or order. 
Brown, Bonnell & Company, by F. H. Mathews, tr. 


$6,250.00. Younastown, O., Dec. 18th, 1882. 

May 16th, after date, we promise to pay to the order of Amasa 
Stone sixty-two hundred and fifty dollars at Commercial National 
Bank, Cleveland, Ohio, value received. 


No.—. Due ' 


BROWN, BONNELL & CO., 
By F. H. MATHEWS, 77. 
“Exhibit 9.” 


Endorsed : A. Stone. Pay Am. ‘Ex. Nat. Bank ororder. Brown, 
Bonnell & Co., by F. H. Mathews, tr. 


$8,333.33. Younastown, O., Oct. 19th, 1882. 
On March 19th, 1883, after date, we promise to pay to the order 
| of Amasa Stone eighty-three hundred thirty-three dollars and thirty- 
three cents at Commercial National Bank, Cleveland, O., value 
received. 
No. —. Due —-. 
BROWN, BONNELL & CO., 
By F. H. MATHEWS, 77. 
“ Exhibit 10.” 


79 Endorsed: Pay to the order of N. T. Sanford, ag’t. Amasa 
Stone. Mahoning Coke Co., Limited, by N. T. Sanford, ag’t. 


New York, Oct. 20th, 1883. 
Henry Crawford, of Chicago, Ill., is hereby appointed general 
counsel of Brown, Bonnell & Company, and as such is authorized 
and directed to take full and exclusive charge of all litigation against 
. or in favor of said corporation and to fully represent and appear for 
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it in all legal proceedings and take care of its interests in all nego- 
tiations for arrangements or composition with its creditors or for 


reorganization. 
BROWN, BONNELL & COMPANY, 
By H. C. AYER, President. 
“ Exhibit Z.” 


“ExnHisBit 11.” 


This indenture, made this third day of April, A. D. one thousand 
eight hundred and§ eighty two, by and between Brown, Bonnell & 
Co., a corporation organized and existing under the jaws of the State 
of Ohio, party of the first part, and Dan. P. Eells and John Hay, of 
the city of Cleveland, Ohio, parties of the second part, witnesseth : 

That whereas the party of'the first part, being thereto empowered 
by law, has, by due action taken, resolved to borrow money, in the 
aggregate five hundred thousand dollars, and to issue therefor its 
bonds bearing even date herewith, one hundred in number, in the 
denomination of five thousand dollars each, all of like tenor except 
as to the time of their maturity, of which bonds six are payable in 
two years, seven in three years, eight in four years, nine in five 

years, ten in six years, twelve in seven years, fourteen in eight 
80 years, sixteen in nine years, and eighteen in ten vears from 

the date hereof, the bonds to be duly executed under the seal 
of the party of the first part by the president and treasurer thereof, 
and the interest coupons to be authenticated by the lithographed 
fac-simile of the signature of said treasurer, and the bonds also to 
bear the certificate of the parties of the second part, each of which 
bonds, with the coupons attached, shall, except as to the time of ma- 
turity, be of the tenor and effect following—that is to say: 


UniTep States oF America, State of Ohio. 
$5,000.00. 


Brown, Bounell and Company, a corporation organized and exist- 
ing under the laws of Ohio, acknowledges itself indebted unto Dan. 
P. Eells and John Hay or bearer in the sum of five thousand dol- 
lars, and promises to pay the same on the third day of April, A. D. 
one thousand eight hundred and (18—) at the Commercial National 
Bank, in the city of Cleveland, Ohio, and to pay interest thereon 
from and after the third day of April, 1882, at the rate of six per 
centum per annum semi-annually on the third days of October and 
April in each year, at said bank, upon presentation and surrender 
of the interest warrants hereto attached as they respectively become 
payable. This bond is one of a series of one hundred bonds num- 
bered consecutively fromm number one to number one hundred, in- 
clusive, all of like date and amount and of the same tenor, except 
as to the time of their maturity, of which series six bonds num- 
bered consecutively from number one to number six, inclusive, are 
payable on the 3rd day of April, 1884; seven bonds numbered con- 
secutively from number seven to number thirteen, inclusive, are 
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payable on the 3rd day of April, 1885; eight bonds numbered 
81 consecutively from number fourteen to number twenty-one, 

inclusive, are payable on the 3rd day of April, 1886; nine 
bonds numbered consecutively from number twenty-two to number 
thirty, inclusive, are payable on the 3rd day of April, 1887; ten 
bonds numbered consecutively from number thirty-one to number 
fifty, inclusive, are payable on the 3rd day of April, 1888; twelve 
bonds numbered consecutively from fifty-one to number fifty-two, 
inclusive, are payable on the 3rd day of April, 1889; fourteen bonds 
numbered consecutively from number fifty-three to number sixty- 
six, inclusive, are payable on the 3rd day of April, 1890; sixteen 
bonds numbered consecutively from number sixty-seven to number 
eighty-two, inclusive, are payable on the 3rd day of April, 1891, and 
eighteen bonds numbered consecutively from number eighty-three 
to number one hundred, inclusive, are payable on the 3rd day of 
April, 1892. The payment of the principal and interest of all 
of said bonds is secured by a deed in the nature of a mortgage, 
bearing even date herewith, made by said corporation to said Dan. 
P. Eells and John Hay, trustees, conveying to them in trust for the 
security of the successive holders of all of said bonds al) the real 
estate of said corporation situate in the city of Youngstown, county 
of Mahoning and State of Ohio, consisting of about forty-five 
acres of land, with the two blast furnaces, six iron roliing mills, 
and other buildings, improvements, fixed machinery, and with other 
fixtures thereon, and of all the interest of said corporation in what 
is known as the Struthers Blast Furnace property, comprising about 
32 acres in the township of Poland in said county, and is further 

secured by a pledge in writing to said Dan. P. Eells and 
82. John Hay upon the trust aforesaid of 793 shares of the cap- 

ital stock of the Mahoning Coal Company, a mining corpora- 
tion of the said State of Ohio, to which mortgage and pledge refer- 
ence is hereby made, and upon the certificate of said trustees, hereon 
endorsed, this bond will become secured: by the said mortgage and 
by said pledge of shares. 

In testimony whereof the said corporation, Brown, Bonnell & Co., 
has caused its corporate seal to be hereto affixed and this bond to 
be subscribed by its president and treasurer and the accompanying 
interest warrants to be authenticated by the lithographed fac-simile 
of the signature of said treasurer on this third day of April, A. D. 
1882. 


[SEAL. | , Treasurer. — —, President. 


( Trustees’ Certificate.) 


We hereby certify that the within bond is issued under and by 
virtue of the deed in the nature of a mortgage therein named, and 
that the payment of the principal and interest of said bond is se- 
cured by said mortgage and by the pledge of shares therein named. 


; 
) 
= 
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( Coupon.) 


$150.00. 

On the third day of Oct., 1882, Brown, Bonnel and Company will pay 
to the bearer, at the Commercial National Bauk, in the city of Cleve- 
land, Ohio, one hundred and fifty dollars, being the semi-annual 


interest that day due on its bond No. —. 
F. H. MATHEWS, Treas. 


And whereas for the purpose of securing the payment of said 
bonds and the interest thereon the party of the first part is authorized 
and has by due action taken determined to make this deed in the 
nature of a mortgage, and directed its president and secretary to 
execute and deliver said deed to the parties of the second part as 

trustees : 
83 Now, therefore, in order to secure the payment of said bonds 
and the interest coupons thereto attached and the perform- 
ance on its part of its covenants in this indenture contained, 
and in consideration of one dollar to it paid by the parties of the 
second part, the receipt whereof is hereby acknowledged, the party 
of the first part does hereby grant, bargain, sell, convey, and con- 
firm unto the parties of the,second part andthe survivors of them, 
unto his heirs and assignees forever, all of the following twenty-nine 
parcels of land situate in the city of Youngstown, county of Mahon- 
ing and State of O., and all and singular the two blast furnaces, the 
six rolling mills, and all the other buildings, structures, im prove- 
ments, fixed machinery, and other fixtures thereon, of which par- 
cels of land the Ist parcel is part of the lot!'No. 10, in the east divis- 
ion of out-lots in the original town plat of Youngstown, and is 
bounded as follows: Beginning at a post on the east line of the high- 
way to Gibson’s Fording and 15 feet from common water-mark in 
the Pennsylvania and Ohio canal, running thence south on the east 
line of said road 16 rods; thence east 10 rods; thence north 16 rods; 
thence west on the bank of said canal 15 feet from the common 
water-mark 10 rods to the place of beginning, containing one acre 
of land. The 2nd parcel is alsoa part of said out-lot 10 and is 
bounded as follows: Beginning at the northeast corner of the Ist 
parcel 15 feet from .the top water-line of the said canal, running 
thence south 18 rods and 23 links to the Mahoning river; 
thence eastwardly on the north bank of said river 18 rods and 12 
links to a post near the outlet of a ditch; thence north parallel 
with the east line of the Ist parcel 16 rods and 21 links to 
the bank of said canal, and thence on the bank of said canal 
84 N. 863° W. 18 rods to the place of beginning, containing 
about two acres and 17 perches. The 3rd parcel is bounded 
as follows: Beginning at the low-water mark on the north bank of 
the Mahoning river and on the east line of the 2nd parcel, on which 
stands the Falcon furnace, running thence north on said east line 
of the 2nd parcel to a stake 15 feet from the water in said canal ; 
thence eastwardly along the bank of said canal, keeping 15 feet from 
the water therein, to a point such that if a line were drawn from it 
southerly parallel with the first-named boundary line of this parcel 
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so as to meet a line drawn eastwardly along the bank of said river 
from the place of beginning there would be contained within said 
four boundary lines one acre of ground, and said parcel has for its 
boundary lines the said four described lines. The 4th parcel is 
known as part of lot No. 1, in the original survey of the south division 
of out-lots in the town plat of Youngstown, and is bounded on the 
northerly side by the outer line of the towing path of said canal, on 
the easterly side by the highway or street leading to the Mahoning 
bridge, on the southerly side by the Mahoning river, and on the 
westerly side by the west line of said lot No. 1, which is also the 
east line of lands formerly owned by the late William Rayen, de- 
ceased. The 5th parcel is bounded as follows: Beginning on the 
northwest corner of a lot known as the Phoenix Furnace lot and at 
a point 15 feet south of the common water-mark in said canal, 
thence running 8S. 29} degrees W. 8 chains and 35 links to low- 
rater mark on the north bank of the Mahoning river; thence N. 

82? degrees W. 6 chains 73 links; thence N. 29} degrees E. 

85 3 chains 30 and one-third links; thence N. 60 and three- 
fourths degrees W. 1 chain 89} links; thence N. 29} degrees 

E. 5 chains and 30 links to an iron stake 15 feet south of top water- 
line of said canal; thence S. 73 degrees E. 1 chain 72 links; thence 
S. 76 and three-fourths degrees E. 6 chains 4 links to the place 
of beginning, containing about 5.924 acres. The 6th parcel is 
bounded and described as follows: Beginning at a point on the 


north line of the right of way and lands formerly belonging to the, 


Pennsylvania and Ohio Canal Company, where said line is met by 
the west line of the east half of lot No. 33 of Bone and Wick’s sub- 
division of a part of the south division of out-lot in the town plat 
of Youngstown, thence running northerly along said west line 
to the south line of the north half of said lot No. 33; thence 
westerly along said south line and parallel with Bane street to the 
west line of said lot 33; thence northerly along said west line of 
said lot 30 feet; thence easterly parallel with Bane street to the west 
line of the east half of said lot; thence northerly along said west 
line of said east half of said lot 12 feet; thence easterly parallel with 
sane street to the east line of said lot 33; thence northerly along 


said east line of said lot to the south line of Bane street; thence . 


easterly along the south line of Bane street to a point where said 
south line of Bane street would be met by the production southerly 
of the east line of Walnut street; thence northerly along the south- 
erly production of said east line and along the east line of Walnut 
street to the northwest corner of lot No. 21 of said Bane and Wick’s 
subdivision ; thence easterly parallel with Bane street to the north- 
west corner of lot No. 16 of Bane & Wick’s said subdivision ; thence 

easterly along the south line of an alley to the west line of 
86 Presq. Isle street; thence southerly along said west line last 

named to the north line of the right of way and lands formerly 
belonging to the said canal company, and thenee westerly along said 
north line of the right of way and lands last named to the place of 
beginning. The 7th parcel is a part of lot No. 252 of the latest num- 
bering of lots in said city, aud is bounded as follows: Beginning ut 


' 
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the southeast corner of said lot, thence northerly along the east 
line thereof 18 feet; thence by a southwesterly course to a point on 
the south line of said lot distant westerly 454 feet from the south- 
east corner of said lot; thence easterly along the south line of said 
lot 453 feet to the place of beginning. ‘The 8th parcel is bounded as 
follows: Beginning at a point on the east line of Presq. Isle street S. 
2} degrees W. 26 links from the southwest corner of a lot conveyed 
to Brown, Bonnell & Co. by C. H. Andrews ef al. by a deed which 
is recorded in the records of said county, in volume 20, at page 84 
ef seq., thence running S. 2} degrees W. along said east line of said 
street 20 feet; thence S. 814 degrees E. 1 chain and 52 links; thence 
north 4 degrees E. 20 feet; thence N. 81} degrees W. 1 chain and 
53 links to the place of beginning. The 9th parcel is that part of 
lot 33 which was conveyed to Andrews & Hichcock 2nd July, 1860, 
by David Tod, and is bounded as follows: Beginning at a stake on 
the line between said lot and lot 32,1 chain 68 links S. 29} de- 
grees W. from the south line of Front street, thence running 8. 294 
degrees W. 95 links to the canal; thence up said canal 49 links; 
thence N. 4 degrees E. 1 chain 50 links; thence S. 82} degrees E. 

Jl links; thence 8. 87 and three-foyrth degrees E. 58 links 
87 to the place of beginning. The 10th parcel is that part of out- 

lot No. 32 of the southeast division of out-lots in the former 
village of Youngstown, which on the 12th Sept., 1859, was conveyed 
by J. Warner to Andrews & Hitchcock, and is bounded as follows: 
Beginning at a stake where the west line of said lot 32 meets the 
berine bank of said canal, running thence N. 293 degrees E. 95 
links; thence 8. 85 degrees E. 1 chain 23 links; thence 8. 28} de- 
grees W. 80 links; thence S. 89 degrees W. 1 chain 30 links to the 
vlace of beginning. The 11th parcel is the south part of city lot 
No. 281 of the latest numbering of lots in said city, and is bounded 
as follows: Beginning at a point on the east line of Presq. Isle street 
S. 2} degrees W. 2 chains 78} links from the southeast corner of 
Front and Presq. Isle streets, thence running along the east line of 
Presq. Isle street S. 2} degrees W. 26 links; thence S. 79 and three- 
fourths degrees E. 1 chain 53 links; thence north 4 degrees E. 21 
links; thence N. 77 degrees W. 1 chain 55 links to the place of be- 
ginning. The 12 parcel is known as city lot No. 280 of the latest 
numbering of lots in said city, and is bounded as follows: Beginning 
at a point on the east line of Presq. Isle street S. 2} degrees W. 20 
feet from the southwest corner of said lot No. 281, thence running 
along the east line of said street S. 2} degrees W. 653 links to said 
canal; thence along the north side of high water in said canal 8. 583 
degrees E. 1 chain 50 links; thence N.4 degrees E.523 links; thence 
N. 79 and two-thirds degrees W. 1 chain 52 links to the place of begin- 
ning. The 13th parcel isall the land which was conveyed on Dee. 5th, 
1883, by William Lindsay et wa. to the firm of Brown, Bonnell & Com- 

pany by a deed which is recorded in vol. 38, at page 235 et seq., 
88 which deed is here referred to. ‘The 14th parcel is all the land 

ever owned or occupied by the Pennsylvania and Ohio Canal 
Co., which lies between the centre of Crab creek on the east and on 
the east side of what is known as Rany’s mill on the west, including 
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between said east and west boundaries all of the land ever occupied 
by berme bank, water channel, and towing-path of said canal. The 
15th parcel comprises all the land conveyed to the firm of Brown, 
Bonnel & Co. by Henry Manning on Nov. 26th, 1883, by a deed re- 
corded in said records in vol. 19, at page 711, except such part of 
said lands as lies in the 14th parcel, and including all such rights 
as were conveyed by said Henry Manning in his said deed, which 
is here referred to. The 15 parcels above named was conveyed on 
the 9th day of Oct., 1875, by Joseph H. Brown et al. to the party of 
the first part by a deed which is recorded in the records of said 
county in vol. 38, at page 606 et seq., and is here referred to. The 
16th parcel is the west half of the south half of lot No. 33, in Bane 
and Wick’s said subdivision, and also all of lot No. 32, in esid sub- 
division, except such part of said lot 32 as was sold by Almon 
Raney and wife and Bostwick Raney to Ellen Farrall, and except 
also such part of said lot 32 as was conveyed by said Almon Raney, 
wife, and Bostwick Raney to Ann MeGraw by a deed which is re- 
corded in the records of said county in vol. 19, at page 493. Said 
16th parcel was conveyed to said corporation 9th October, 1879, by 
H. O. Bonnell ct ux. by a deed recorded in said records. in vol. 45, 
at page 352. The 17th parcel is the north half of the west half of 
the lot No. 83 of said Bane and Wick’s subdivision, excepting so 

much thereof as was conveyed away by Geo. A. Young prior 
89 to March 24th, 1880. The part above conveyed of said north 

half was conveyed to said corporation by A. E. Jones et uz. 
24th April, 1880, by a deed recorded in said records in vol. 47, 
at page 384, and this 17th parcel shall contain as a part thereof 
all the interest conveyed by said Jones in said deed to said cor- 
poration’ in any other part of said lot 33 of said subdivision. 
The 18th parcel contains all the part of lot 275 of the latest 
enumeration in said city, which was conveyed to said corporation 
by Mary Degen et al. 24th Nov., 1880, by a deed which is recorded 
in said records in vol. 48, at page 98. The 19th parcel is city 
lot No. 574 of the latest enumeration in said city, and was con- 
veyed to said corporation 3rd January, 1881, by John Regney ef 
ux. by deed recorded in records of said county in vol. 45, at page 
583. The 20th parcel is lot No. 572 of the latest enumeration in 
said city, and was conveyed 8th February, 1881, to said corpora- 
tion by Bryan Kennedy et al. by a deed recorded in vol. 49, at 
page 14. The 21st parcel is lot No. 571 of the latest enumeration 
in said city, and was conveyed 22nd Feb., 1881, to said corpora- 
tion by E. M. W illson, administrator of Patrick Corrigan, by a deed 
recorded in the said records in vol. 48, at page 291. The 22nd 
parcel is the east half of lot No. 580 of ‘the latest enumeration in 
said city, and was conveyed to said corporation 19th March, 1881, 
by Christian Ludt et al. by a deed recorded in said records in vol. 
49, at page 95. The 23rd parcel is the northwest part of original 
lot No. 11, as shown by plat of village lots of Youngs- 
town made by Dr. Henry Manning and recorded in Mahoning 
County Records of Plats, vol. 1, page 51, bounded as follows: Be- 
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ginning at the northwest corner of said lot No. 11, thence 

90 N. 743 degrees E. 1 chain to lot owned by M. Fee and now 
known as city lot No. 582, new numbers; thence south 2 
chains 713 links; thence west 98 links to east line of original lot 
No. 12; thence N. } degree E. 2 chains 44} links to the place of 
beginning, containing about one-fourth of an acre of land, and was 
conveyed Ist July, 1881, to said corporation by Thomas George et 
ux. by a deed recorded in said records in vol. 49, at page 392. The 
24th parcel is the west half of lot 580 of the latest enumeration in 
said city, and is the same land which was conveyed to said corpora- 
tion Ist July, 1881, by Catherine Scanlon ef al. by a deed recorded 
in said records in vol. 49, at page 592. The 25th parcel is part of a 
larger parcel of ground conveyed to Jolin Stambough, trustee, by 
W.S. Parmelee, trustee, 31st July, 1871, by a deed recorded in said 
records in Deed Book 31, at page 273, ef sey., and is bounded and 
described as follows: Beginning on the east line of said larger par- 
cel at the middle of a stone monument standing in the northwest 
corner of a piece of ground conveyed by the Liberty and Vienna 
Railroad Company to: the Ashtabula, Youngstown and Pitts. Rail- 
road Company by a deed dated 25th August, 1871, and recorded in 
said records in vol. 33, at page 463 ef seg., thence running along the 
east line of said larger parcel conveyed as aforesaid by W. O. Par- 
melee, trustee, N. 30 degrees and 28 minutes E. about 398 & seven- 
tenths feet to a stone monument ata point 15 feet southerly from 
the line of high-water mark on the south side of the Pennsylvania 
and Ohio canal; thence along a line parallel with and distant 15 
feet southerly from the said line of high-water mark on the south 
side of said canal N. 49 degrees 44 minutes W. about 135 

91 and three-fourths feet to a point which, measured along a line 
perpendicular to the east line of Market street, is distant east- 

erly 150 feet from the east line of Market street; thence along a line 
parallel with and distant 150 feet easterly from the east line of Mar- 
ket street S. 31 degrees and 20 minutes W. about 421 and two-tentlis 
feet to the north line of said ground conveyed as aforesaid to the 
Ashtabula, Youngstown and Pittsburgh Railroad Co., and thence 
along the said north line of land conveyed to said railroad company 
S. 59° 2 minutes Lk. about 137 and seven-tenths feet to the beginning, 
containing 1 acre and 45,583, of an acre of land, and is the same 
land conveyed to said corporation by John Stambough, trustee, ef al. 
14th July, 1881, by a deed recorded in said records in vol. 50, at 
page 66 etseq. The 26th parcel is the east end of out-lot No. 2, in 
said city, contains about 3 & ;,4)5 of an acre of land, and is the 
same land conveyed to said corporation 30th July, 1881, by Edwin 
Bell et al. by a deed recorded in said records in vol. 50, at page 63 
et seq., Which deed is here referred to for a more particular deserip- 
tion of said last-named parcel. The 27th parcel is lot No. 576 of 
the latest enumeration in said city, and was conveyed to said cor- 
poration 16th November, 1881, by Mary Kelley by a deed recorded 
in said records in vol. 51, at page 34. The 25th parcel is the east 
part of lot No. 575 of the latest enumeration in said city, and 
oe = Beginning at the northwest corner of lot No. 
—227 
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574, on the south line of the Pennsylvania and Ohio canal, thence 
in a westerly course parallel with the south line of said lot No. 575 25 
feet; thence south with the west line of lot No. 574 to the north line 
of lot No. 573; thence east along the north line of said 
92 lot 573 25 feet to the southwest corner of said lot No. 574, 
and thence north along the west line of lot No. 574 to the 
place of beginning, and was conveyed to said corporation 25th No- 
vember, 1881, by May Joice et al. by a deed recorded in said records, 
in vol. 51, at page 63. The 29th parcel is the west part of lot No. 
575 of the latest enumeration in said city, situated on the south side 
of the Pennsylvania and Ohio canal, bounded on the north by the 
towing-path of said canal; on the east by the east part of said lot 
No. 575, which said east part was conveyed by Charles Gillen to 
Mary Kelly; on the south by lots 573 and 577, and on the west by 
lot No. 576, and was conveyed to said corporation 2nd December, 
1881, by Michael Conners et ux. by a deed recorded in said records, 
in vol. 51, at page 90. Also all the right, title, and interest of the 
party of the first part in and to that lot of land on the northeast 
corner of Bane and Champion streets, in said city of Youngstown, 
on which stands the new brick office recently erected by it; also all 
the other lands and rights in land in the said city of Youngstown 
owned by said party of the first part as a part of its iron manufact- 
uring works therein, saving the reservations and exceptions herein- 
after written; also all the right, title, and interest of the party of 
the first part in and to those two certain parcels of ground in the 
township of Poland, in said county, one of about 29.49 acres and 
one of about 2.3 acres, known as the Struthers Furnace property, 
lately purchased by contract by the party of the first part from 
Thomas Struthers et al. and now in its possession, and in blast 
furnace and all buildings, structures, fixed machinery, and other 
fixtures thereon, saving and reserving, nevertheless, out of 
93 ard from the above conveyance all that part of the 29 parcels 
first above named which was conveyed by the party of the 
first part to the N. Y., P. & O. Railroad Company as a right of way 
for its railroad, and all that part of the residue of said 29 parcels 
which lies north of the land so conveyed to said railroad company, 
and also reserving and excepting all the rights in and all parts of 
all the said first-named 29 parcels of land which were reserved and 
excepted to the respective grantors in all of the deeds to the party 
of the first part above named, and this conveyance is made subject 
to the stipulations in all of said deeds contained : 

To have and to hold all and singular the premises aforesaid, but 
subject to the reservations above named, unto the said parties of the 
second part as joint tenants and not as tenants in common, and to 
the survivor of them, and to his heirs and assigns forever, but never- 
theless in trust to secure the payment according to the tenor, and to 
the successive holders and owners thereof, of each said bonds and of 
each of said interest coupons thereto attached, and upon the further 
trusts and conditions following and subject to the powers and condi- 
tions hereinafter named ; and it is expressly covenanted and agreed 
between the parties to this indenture as follows—that is to say; 


ooo > 
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First. That the said bonds shall be certified by the parties of the 
second part according to the form of certificate above named, and 
until so certified shall not become secured hereby; that until de- 
fault shall be made by the party of the first part in the payment pur- 
suant to the terms thereof of the principal or interest of any of said 

bonds, and so long as the party of the first part shall weil and 
94 truly perform all its covenants contained in said bonds and 

in this indenture, it shall remain in the quiet and peace- 
able possession, use, enjoyment, and control of all the property 
herein conveyed, and if it shall well and truly pay according to the 
tenor thereof each and every one of said bonds with all the interest 
thereon, and if it shall also at all times keep and perform all its 
other covenants and agreements herein contained, or if in case of 
any default by it in the performance of any of its said other cove- 
nantsand agreements it shall, within thirty days after receiving no- 
tice thereof, either from the parties of the second part or their sur- 
vivors or their successors in the trust, fully repair such ‘default, then 
this indenture and all the right, title, and estate hereinbefore con- 
veyed shall become and remain void and of no effect. 

Second. That so soon as the party of the first part shall, in ac- 
cordance with the terms of its said contract with said Struthers and 
others, become seized with the legal title of said Struthers Furnace 
property, it will, upon request of the parties of the second part or 
the survivors, convey the same te them upon the same trusts herein 
contained. 

Third. That the party of the first part will, so long as any of 
said bonds or the interest thereon may be outstanding and unpaid, 
keep all of said conveyed property in good and reasonable repair 
and condition, will cause all taxes thereon to be promptly paid, and 
will neither do nor suffer to be done any act whereby the lien hereby 
created shall be impaired, subject, however, to its right hereinbefore 
reserved to use and employ said property in the ordinary manner ; 
and it further hereby agrees to pay all of said bonds and the inter- 

est warrants attached according to their true tenor. 
95 Fourth. That while any of said bonds or interest remains 

unpaid the party of the first part will keep insured in good 
and responsible companies against loss or damage by fire all such 
of the inflammable part of the property hereby conveyed as shall 
be reasonably insurable in the aggregate sum not less than two 
hundred thousand dollars, if so much insurance can be obtained, 
such insurance to be made and kept payable to the parties of the 
second part as trustees herein, but the money received by the trus- 
tees in case of loss or damage by fire on account of such insurance 
shall, upon the request of the parties of the first part, be applied by 
the parties of the second part to the repairing, replacing, or rebuild- 
ing, under the joint direction and control of both parties, the prop- 
erty so dainaged or destroyed. 

Fifth. That the lien hereby created shall not in anywise be less- 
ened or impaired by reason of the additional security for the pay- 
ment of suid bonds as named in the said bonds. 

Sixth. That in case of a foreclosure of the lien hereby created the 
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avails of the property sold, first deducting costs and a reasonable 
compensation to be paid to the parties of the second part herein, 


shall be applied to the payment of all said bonds there remaining 
outstanding and unpaid, without preference to any because of dif- _ 
ference in the time of maturity, but in such case all of the matured 
interest coupons on all outstanding bonds shall be paid before pay- 

ment of any part of the principal. 


Seventh. That the party of the first part further covenants and 

agrees that it has hitherto never executed any mortgage or 

96 other conveyance creating any lien encumbrance on any of the 
above-conveyed lands. 

In testimony whereof the party of the first part has caused its 
corporate seal to be hereto affixed and these presents to be subscribed 
by its president and secretary, and the parties of the second part, in 
token of their acceptance of the trusts hereby created, have hereunto 
set their hands and seals on the day first above written. 

HERBERT C. AYER, President. 
A. W. JONES, Secretary. 
[SEAT. ] BROWN, BONNELL & CO. 


Signed, sealed, acknowledged, and delivered in presence of— 
F. H. MATHEWS, 
S. B. GOODALE, 
As to H. C. Ayer. 
SIDNEY STRONG, 
WILLIAM R. NURDICH, 
As to A. W. Jones. 


THE STATE OF NEw YORK, ies 
County of New York,City of New York, {~~ ° 
Before me, a commissioner of deeds for the State of Ohio, residing - 
in said city and county, duly commissioned, personally came Her- 
bert C. Aver, president of the corporation — Brown, Bonnell & Com- 


pany, and acknowledged that as president of said corporation he 

subscribed the foregoing indenture, and that his execution thereof | 

and the affixing of the common seal of the corporation thereto was 

done by direction of a resolution of the board of directors, and that 

the foregoing indenture was his free act and deed as such president 
and the free act and deed of the said corporation. 


97 Witness my hand and official seal on this 16th day of June, 
anno Domini 1882. 
[SEAL ] S. R. GOODALE, , 


Commissioner for Ohio, Resident in N. Y. City. 


THE STATE or OHIO, | 
, e ° ‘y 88 
Mahoning County, | 


Before me, a notary public within and for said county, personally 
came A. W. Jones, secretary of the corporation Brown, Bonnell 
& Company, and acknowledged that as such officer he subscribed 
his name to the foregoing indenture and aflixed thereto the common 
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seal of said corporation, and that the same was his free act and deed 
as such officer and the free act and deed of said corporation ; and, 
being sworn, he savs that what purports to be the common seal of 
the said corporation, hereto affixed, is the genuine corporate seal 
thereof and was affixed tosaid indenture by him by order of the 
board of directors of said corporation. 

Witness my hand and seal notarial on this 14th day of June, 


anno Domini 1882. 
[SEAL. | WILLIAM R. MERRICH, 
Notary Public. 


98 And afterwards, to wit, on Monday, Dec. 24th, 1883, the fol- 
lowing order was entered in this cause, and which is in words 
and figures following, to wit: 


Tue LAKE Superior Iron Co. et al. 
vs. 4195, Chancery. 
Brown, Bonnett & Company. 


In this cause the motion of the complainants to strike from the 
files the demurrer filed herein by Ralph J. Wick, and also the 
motion filed herein by Frank H. Mathews, John J. Williams, Frank 
B. Williams, and A. W. Jones, came on to be heard; whereupon, upon 
consideration, the court orders that the same be granted, and that 
the said demurrer and the said motion be stricken from the files of 
this court and not regarded in this cause. 


99 And afterwards, to wit, on Monday, Dec. 24th, 1883, the 
following order was entered in this cause, and which is in 
words and figures following to wit: 


LAKE Superror Ikon Co. et al. 
vs. 4195, Chancery. 
Brown, BoNNELL AND COMPANY. 


In this cause, upon the appearance of J. W. Tyler and A. St. J. 
Newburry, as solicitors for the Commercial National Bank, Dan. P. 
Eells, Charles A. Otis, and William H. Harris, all defendants in 
this cause, upon request made, leave is granted to said named de- 
fendants to file their answer to the original and supplemental bill 
heretofore filed herein, the same to be filed as of the date of Decem- 
ber eighteenth, A. D. 1883. 


100 And afterwards, to wit, on the 28th of Jan., 1884, the fol- 
lowing replication was filed in this cause, and which is in 
words and figures following, to wit: 
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In the Cireuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


Us . 


LAKE SupeERIoR Iron Co. et al. 
Brown, Bonnett & CoMPANY. 


These repliants, saving and reserving tc themselves all and all » 
manner of advantage of exception to the manifold insufficiencies 
of the answer of the Commercial National Bank, Charles A. Qtis, 
William H. Harris, Dan. P. Eells, and John Hay, and John Hay 
and Samuel Mather, executors of the estate of Amasa Stone, ‘de- 
ceased, and Dan. P. Eells and John Hay, trustees, not only in their 
own behalf but also in behalf of all other creditors of the defendant, 
Brown, Bonnell & Company, for replication thereto say that they 
will aver and prove their said bill and said supplemental bill to be 
true, certain, and sufficient in law to be answered unto, and that 
the said answer of the said defendant is uncertain, untrue, and in- 
sufficient to be replied unto by the repliants, without this, that any 
other matter or thing whatsoever in this said answer contained 
material or effectual in the law to be replied unto, confessed and 
avoided, traversed or denied, is true; all which things these repli- 
ants are and will be ready to aver and prove as this honorable 
court shall direct, and humbly pray as in and by their original and 
supplemental bills they have already prayed. : 

FRANCIS J. WING, 


Solicitor for Complainants. 


101 And afterwards, to wit, on the 14th day of Feb., 1884, the 
following motion was filed in this cause, and which is in 
words and figures following, to wit: 


In the Circuit Court of the United States of America, Northern Dis- 
trict of Ohio, Eastern Division. 


vs. 
Brown, BONNELL AND COMPANY. 


LAKE SUPERIOR J RON Co. et al. 


The defendants now come and move the court to strike from the 
files the pretended answer and cross-bill of Commercial National 
Bank, Dan. P. Eells, and others, and for cause say : 

ist. The court has no jurisdiction of the matters set up, as both 
the mortgagee and mortgagor are citizens of the State of Ohio. 

2nd. Because no affirmative relief can be granted upon answer. 

ord. The parties filing said pretended answer and cross-bill are 
not defendants to the bill and cannot file pleadings or raise new 
issues. 


BROWN, BONNELL & COMPANY, 
By HENRY CRAWFORD & 
A. W. JONES, Its Solicitors. 
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102 And afterwards, to wit, on Wednesday, Feb. 20th, 1884, the 
following order was entered in this cause, and which ts in 
words and figures following, to wit: 


Tue LAKE Superior Iron Co. et al. 
v8. 4195, Chancery. 
Brown, BONNELL AND COMPANY. 


Come now the parties, by their solicitors, and the court—Honor- 
able John Baxter presiding—orders the answer of the Commercial 
National Bank and others, filed herein, be considered an intervening 
petition praying affirmative relief, and leave is given to one or more 
creditors to file on or before March Ist, 1884, response to such peti- 
tion testing the validity of the mortgage therein set up; and thiere- 
upon the master heretofore appointed herein is directed to hear and 
determine such issue and report the evidence thereon and his con- 
clusions to the court with all convenient speed. 


103 And afterwards, to wit, on the Ist of March, 1884, the fol- 
lowing answer was filed in this cause, and which is in words 
and figures following, to wit: ' 


In the Cireuit Court of the United States of America, Northern Dis- 
trict of Ohio, Eastern Division. 


Tur Lake Superior Iron Co. e¢ al.) Answer to Intervening Pe- 
vs. tition of Com’! Nat’! Bank 
Brown, Bonnet, & Company. et al. 


Said court having ordered that the answer of the Commercial 
National Bank and others, filed herein, be considered an interven- 
ing petition praying affirmative relief, and having granted leave to 
one or more creditors of said Brown, Bonnell & Company to file re- 
sponse to such petition contesting the validity of the mortgage therein 
set up, the Second National Bank of Ravenna, Ohio, an association 
duly incorporated and organized under the laws of the United 
States, now comes, pursuant to such leave, and for answer to said pe- 
tition says that said Second National Bank of Ravenna is a cred- 
itor of said Brown, Bonnell & Company to a large amount for money 
received by said company from said bank, which indebtedness of 
said company to said Second National Bank has heretofore, under 
a former order of said court, upon the petition of said Second 
National Bank, filed with and before the master appointed by said 
court for that purpose, been duly proved and has been by said master 
duly approved and allowed as a valid and just claim of said Second 
National Bank against said company, reference to which petition, 
proofs, and proceedings by and before said master, un file in this 

court, is hereby made for a more full statement of the nature 

104 and amount of said indebtedness. 
Further answering, said Second National Bank says: It 
became the creditor of said Brown, Bonnell & Company as aforesaid 
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by means of loans of money made by it to said company at different 
times in the months of Dec., 1882, and Jan., 1883, in the full faith 
and belief that the property of said company was free and clear 
of incumbrance and interest, — any knowledge whatever of any ex- 
isting deed of trust or mortgage of the property of said company ; 
and said Second National Bank further says that had it known of 
the existence of the mortgage incumbrance set up in said answer 
and petition of said Commercial National Bank and others in this 
case it would not have loaned said money to said company and 
given it the credit aforesaid. : 

And, further answering, the said Second National Bank says that 
before the times it gave the credit aforesaid to said company the 
bonds and trust or mortgage deed to secure their payment men- 
tioned in said answer and petition had been executed by. said com- 
pany, and when said credit was given as aforesaid said deed 
was in the hands of said Daniel P. Eells, the trustee named therein, 
and ninety-four of said bonds were then held,as stated in said 
answer and petition, as follows, to wit: Thirty by said Commercial 
National Bank, sixteen by said Daniel P. Eeils, sixteen by said 
Charles A. Otis, sixteen by said William H. Harris, and sixteen by 
said Amasa Stone. | 

And, further answering, said Second National Bank says that 
when said bonds were so received and held as aforesaid by said 
Commercial National Bank, Daniel P. Eells, Charles A. Otis, Wil- 
liam H. Harris, and Amasa Stone said Eells was the president of 

said Commercial National Bank, aud, as this Second National 
105 Bank is informed and believes, and therefore alleges the fact 

to be, the said Eells, Otis, Harris, and Stone were each, respect- 
ively, directors of said Commercial National Bank and of said Brown, 
Bonnell and Company and continued to be such officers during the 
period hereinafter mentioned. 

Further answer- said Second National Bank says that said bonds 
were respectively received aud held as aforesaid by said Commercial 
National Bank, Eells, Otis, Harris, and Stone under an understand- 
ing and agreement by them with the managing officers and agents 
of Brown, Bonnell & Company for the purpose of preserving the 
credit of said company that the existence of said bonds and deed 
and of their being held as aforesaid should be concealed and kept 
secret, and that said deed should not be placed on record unless the 
financial officers of said company should become embarrassed and 
its record required to secure said bondholders against the insolvency 
of said company,of which they were to be informed by said manag- 
ing officers and agents, and said Second National Bank says that 
said bondholders, that the credit of said company might not be im- 

aired, continued to conceal and keep secret the existence of said 
oar and deed, and that they were the holders thereof as aforesaid 
until after the said company became insolvent and its insolvency 
could no longer be concealed, when, upon being so informed with 
full knowledge of the insolvency of said company and for the pur- 
pose of gaining an unjust preference over the other creditors of said 
company, on Feb. 17, 1883, they caused said deed to be filed for 
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record in the recorder’s office of the county of Mahoning, where said 
mortgaged property is situated. 

106 And said Second National Bank further says it is informed 
and so charges the fact to be that the managing officers of 

Brown, Bonnell & Company, until the filing of said deed as afore- 

said, continued to represent Brown, Bonnell & Company as solvent, 

and that there were no incumbrances on its property. 

Wherefore, by reason of the premises aforesaid, said Second Na- 
tional Bank says that the creditors of Brown, Bonnell & Co. will be 
defrauded by the fraudulent combination and concealment aforesaid 
of Brown, Bonnell & Company and the said holders of said bonds 
unless said deed be declared to be fraudulent and void as against 
said creditors; wherefore said Second National Bank prays that 
said deed may be held to be void as against such creditors; with- 
out this, that any other matter or thing in the said intervening 
petition contained material and effectual in the law to be responded 
unto, and not herein and hereby well and sufficiently responded to, 
confessed and avoided, traversed or denied, is true in manner and 


form as therein set forth. 
LUTHER DAY, 
Solicitor for said Second> National B’k of Ravenna. 


Edwin T. Richardson, president of Second National Band of Ra- 
venna, being first duly sworn, says that the matters and things 


stated in the foregoing answer are true, as he verily believes. 
EK. T. RICHARDSON. 


Subscribed in my presence by said Edwin T. Richardson and 
sworn to before me by him this 29th day of Feb., A. D. 1884. 
[SEAL. | GEO. MORRISON, 
Notary Public, Portage Co., O. 


107 And afterwards, to wit, on March 1, 1884, the following re- 
sponse was filed: 


In the Cireuit Court of the United States, Northern District of Ohio. 


LAKE SuPERIOR IRON Co. ef al. 
v8. In Equity. 
Brown, BONNELL AND Co. 


In the matter of the claim of Dan. P. Eells and John Hay, trustees, 
and the Commercial National Bank, Charles A. Otis, William H. 
Harris, Dan. P. Eells, and John Hay and Samuel Mather, as ex- 
ecutors of the estate of Amasa Stone, deceased. 


The respondents, The Manufacturers’ and Traders’ Bank of Buf- 
falo, New York, The First National Bank of Youngstown, The 
Second National Bank of Youngstown, The Sharon National Bank, 
Charles S. Worden, The Florence Mining Company, Westerman, 
Filer and Co., Andrews and Hitchcock, and The Brier Hill Iron 

9—227 
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and Coal Company, in behalf of themselves and all other creditors 
of the defendant, Brown, Bonnell and Co., who may choose to avail 
themselves of this response, make answer unto the said claim afore- 
said and say: 

They admit the execution and delivery of the mortgage by Brown, 
Bonnell and Co. to Jobn Hay and Dan. P. Eells, trustees, in manner 
and form as is alleged. 

They further admit that the Commercial National Bank claim to 
hold $150,000 of the bonds purporting to be secured by such mort- 
gage to secure a claim it holds against the said defendant, and Dan. 
P. Eells, Charles A. Otis, William H. Harris, and John Hay and 

Samuel H. Mather, as executors of the estate of Amasa Stone, 
108 deceased, each claim to hold $80,000 of the bonds purporting 

to be secured by such mortgage as collateral to the claims 
held by them respectively. 

The respondent, The Manufacturers’ and Traders’ Bank of Buffalo, 
N. Y., shows that it did on the — day of , 1883, by the consid- 
eration of the circuit court of the United States for the northern dis- 
trict of Ohio, duly recover a judgment at law against Brown, Bonnell 
and Co. for $—, which still remains in full force, unreversed, and 
wholiy unpaid. | 

The other respondents admit that they are, together with divers 
other persons and corporations, judgment creditors of the defendant 
corporation by virtue of judgment duly entered in the common pleas 
court of Mahoning county, Ohio, and the dates and amounts of all 
such judgments and the names of the judgment creditors are fully 
set forth in a schedule attached hereto, which these respondents 
pray may be taken as a part of their pleading. 

And thereupon these respondents aver that, except the judgment 
recovered in this court and the several judgments recovered in the 
said State court, there are no judgments of any kind existing against 
said Brown, Bonnell and Co., and that said corporation is the owner 
in fee simple absolute of a large and valuable manufacturing property 
in said county of Mahoning and State of Ohio, consisting of real 
estate, blast furnaces, rolling mills, coal mines, machinery, equip- 


ment, and appurtenances, worth fully one million dollars, and that ’ 


each and every of the judgments aforesaid from the date of its re- 
covery became and still is a lien upon all and singular 
109 real estate, paramount and superior to the claim of the said 
John Hay and Dan. P. Eells, trustees, or to the said alleged 
mortgage. | 
These respondents further show that the said Brown, Bonnell and 
Co. is a corporation organized under the general laws of Ohio regu- 
lating the incorporation of manufacturing companies, and that it 
has been organized for about twenty years, during all which time it 
has been engaged actively in the manufacture and sale of iron and 
las become the owner of the largest plant and trade of any estab- 
lishment of the kind in the West. In order to carry on its trade 
successfully it was obliged to use its credit in the purchase of the 
large supplies which it was constantly procuring and in the dis- 
count of the paper it received for its product, and during the entire 
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period of its existence from the origin thereof down to February, 
1883, it had never had any mortgage or other incumbrance on its 
property and never had issued any bonds, and in consequence thereof 
it had been enabled to command almost unlimited credit with banks 
and ore, coal, and supply firms. 

These respondents further show that continuously from January, 
1882, to January, 1884, Dan. P. Eells, Charles A. Otis, and William 
H. tlarris were large stockholders in and were directors of the said 
Brown, Bonnell and Co. Amasa Stone was a large stockholder in 
the corporation and had been a director previous to 1882, and the 
said Eells, Otis,and Harris and Stone were large stockholders 
and officials of the Commercial National Bank of Cleveland. 

These respondents aver that the said mortgage and bonds 

110 were never authorized by any vote of the stockholders of 

Brown, Bonnell anil Co., and were never submitted to any 

meeting of stockholders, and some of the stockholders did not even 

know of its existence until after this action was instituted and a re- 
ceiver appointed. 

The only authority for the execution of said bonds and mortgage 
was the passage of a.resolution by the board of directors of the cor- 
poration on April 3, 1882, a copy of which tshereto attached, — 
Exhibit “A;” and although it is by said resolution recited that it wa 
intended to“ negotiate $500,000 coupon bonds,” in truth and in fact 
it was understood and agreed by the directors of the corporation that 
in order to preserve to the fullest extent the then existing credit of 
the corporation that it would not “ negotiate ” any of such securities, 
hut that they would conceal the existence of any such encumbrance, 
and that the said mortgage should not be recorded and the bonds 
should only be used as collateral with directors and others who 
would be safely trusted not to disclose the existence of the encum- 
brance, and that by such means the credit of the corporation could 
be maintained during the period of depression which was taking 
place in the iron trade. 

The said Eells, Hay, Stone, Harris, Otis, and the Commerciai Na- 
tional Bank all understood and concurred in this arrangement, and 
it was distinctly agreed with the Commercial National Bank and 
said Stone as late as December, 1882, that unless the said Brown, 
Bonnell and Co. or its sales agent, John V. Ayer’s Sons, should be- 
come involved so as to threaten a suspension of payment, that the 

said mortgage should remain unrecorded and its existence 
111 concealed from all persons having dealings with Brown, Bon- 
nell and Company. 

Your respondents claim that this scheme was fraudulent as to 
creditors, and was devised to give such corporation a fictitious 
credit by holding out to those dealing with it that it was possessed, 
as it always theretofore had been, of a large amount of unencum- 
bered property; and by concealing said mortgage and keeping the 
same from record the corporation induced your respondents and 
other creditors to make loans and sell supplies on credit, which they 
would not have done if they had been cognizant of the real state 
of facts. 
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Your respondents show that, altheugh the said mortgage was 
authorized by the board in April, 1882, and was delivered to the 
trustee, Eells, shortly after its execution, it was not recorded until 
on February 19th, 1883, and was there recorded solely in conse- 
quence of a telegram from the sales agent, John V. Ayer’s Sons, 
of that day, announcing their failure, and on said date the said Eells 
well knew that the said Brown, Bonneli and Co. would also be forced 
to suspend payment. 

Your respondents aver that during the period intervening be- 
tween April 3, 1882, and February 19, 1883, when such false credit 
was created by the fraudulent concealment of said mortgage, the 
said Brown, Bonnell and Co. created the entire body of its liabili- 
ties which are now outstanding and unpaid. 

These respondents aver that it is contrary to equity that the 
parties to such a fraud are creditors and being themselves stock- 
holders and directors of said corporation, and that the bank of which 
they are also officers should be allowed to claim a priority over 

other creditors by reason of the reeord of a fraudulent and 
112. long-concealed mortgage when the corporation was in a fail- 
ing condition, as they then well knew. 

These respondents therefore claim that the said mortgage and 
bonds ought to be declared fraudulent and void as to creditors and 
the said bonds ordered to— delivered up'and destroved, and the due 
rights and privileges of these respondents as judgment creditors 
having lawful liens and prior titles on said property should be 
declared and protected by the court as they may be adjudged 
entitled. 

A. W. JONES. 
WILLEY, SHERMAN anno HOYT, Solicitors. 


H. CRAWFORD, Of Counsel. 


113 In the Circuit Court of the United States, Northern District 
of Ohio. 


THe LAKE Surerror Iron Co. et al. 
| vs. Equity, No. 4195. 
Brown, BoNNELL AND COMPANY. 


Report of the special master upon the issues made by the inter- 
vening petition of The Commercial National Bank of Cleveland, 
O., Dan. P. Eells, Chas. A. Otis, et al., and the response of certain 
creditors claiming judgment liens. 


To the honorable judges of the circuit court : 

By an interlocutory order made upon the application of certain 
creditors of Brown, Bonnell & Company it was directed that the 
answer of the Commercial National Bank and others filed herein be 
considered as an intervening petition praying aflirmative relief, and 
leave Is given to one or more creditors to file response to such 
petition, contesting the validity of the mortgage therein set up; and 
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thereupon the master heretofore appointed herein is directed to hear 
and determine such issues and report the evidence thereon and 
his concluston to the court. | 

Pursuant to the above order I have from time to time heard 
such evidence as counsel deemed it necessary to offer and have 
speeded the hearing as fast as the circumstances of the case would 
— The proceedings were by mutual consent suspended for a 
ong time, pending negotiations and arrangements between the 
creditors for a reorganization of the defendant Co. and a settlement 

of its debts. But it was in time developed that it was neces- 
114 sary to have the issues involved in these proceedings brought 

to a final conclusion, and as soon as I was advised of that 
fact I proceeded in the hearing with all reasonable diligence. 

The facts necessary to be understood to enable the court to pass 
upon the issues made by the parties to this controversy can be briefly 
recited. | 

On the third day of April, A. D. 1882, Brown, Bonnell & Com- 
pany, after proper corporate legislation by its board of directors, ex- 
ecuted an instrument in the nature of a deed in trust, but generally 
referred to as*a mortgage, conveying to Dan. P. Eells and John Hay, 
as trustees, substantially all of its real pfoperty, embracing blast 
furnaces, rolling mills, nail factories, and valuable machinery, said 
property to be held in trust to secure the payment of the principal 
and interest coupons of one hundred bonds of five thousand dollars 
each, pavable at stated periods from April 3rd, 1884, to April ord, 
1892. Said instrument so authorized was signed by the president 
and secretary cf said corporation April 3rd, 1882, but was not ac- 
knowledged by the president until June 16th, 1882, or by the seere- 
tary until June 14th, 1882. In due time the bonds authorized to be 
issued and so secured were signed by the proper corporate officers 
and delivered to the trustees. A reservation was Incorporated in 
said mortgage by which it was provided that the bonds therein de- 
scribed shall be certified by the second part (trustees) according to 
the form of certificate above named, and until so certified shall not 
become secured thereby. The bonds so delivered to said trustees 

were held by them for issue, subject to the order of the de- 
115 ~~ fendant corporation. The purpose for which said bonds were 

so created and executed is stated in said mortgage deed to be 
as follows: That whereas the party of the first —, being thereto em- 
powered by law, has by due action taken resolved to borrow money 
in the aggregate of five hundred thousand dollars and to issue there- 
for its bonds, bearing even date herewith, one hundred in number. 
It appears from the records of the corporation and the evidence of 
its directors that when said mortgage was authorized the expecta- 
tion of all its board of directors and officers was to negotiate the sale 
of said bonds at par, and with the aid of such a surplus fund relieve 
its oflicers and directors from the necessity of endorsing individually 
for the company and of negotiating temporary loans. When the 
bonds were executed and deposited with the trustees it was for the 
purpose and in expectation of so negotiating their sale in due course 
of time as the money might from time to time be needed. Until 
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the bonds were so negotiated they were not issued, so that a lien 
attached to the property pledged for their security, and until so 
issued it was not deemed advisable or necessary to+record the 
mortgage. While the bonds were so deposited in the hands of 
the trustees and before sold or negotiated the corporation was 
unexpectedly and seriously embarrassed and involved in a pro- 
longed controversy with its employees concerning the price of 
their labor. This controversy or “strike” continued for four 
months, and from its beginning the company was deprived of 
most of its revenues. The products of its furnaces and mills, 
which were in an unfinished condition, could not be sold. Its out- 
standing liabilities were maturing faster than they could be paid. In 

this emergency its board of directors held several meetings, 
116 = and it was finally agreed among those of them largely inter- 

ested in the company that they would each individually in- 
dorse its notes to the extent of $50,000 and each take as collateral 
security an agreed number of said bonds. In pursuance of said 
agreement Dan. P. Eells, Amasa Stone, and W. H. Harris each en- 
dorsed $50.000 of the notes of the corporation and secured themselves 
asstated. Later, by agreement of said parties, the first paper indorsed 
by them having matured, — endorsement upon condition that 
Chas. A. Otis, one of their associate directors, should indorse for a 
similar sum, which wasdone. Afterwards the Commercial National 
Bank of Cleveland discounted the notes of John V. Ayers & Sons, 
endorsed by Brown, Bonnel! & Company, to the amount of $60,102.94, 
and took thirty of said bonds as collateral security. The bonds so 
delivered as collateral were transferred to the holders upon written 
orders given by Brown, Bonnell & Company to the trustees, and said 
orders were given from time to time when the endorsements of said 
parties were made and the funds arising from such endorsements 
were realized by the company. The testimony shows that said 
bonds were so delivered by said trustees as follows: 

On June 19th, 1882, Dan. P. Eells received 20 bonds of $5,000 
each to indemnify him for endorsements to the amount of $50,000 ; 
on the same day W. H. Harris received 20 bonds of $5,000 each to 
indemnify him for indorsements to the amount of $50,000; on June 
30th, 1882, Amasa Stone received 20 bonds of $5,000 each to secure 
him for his endorsement of $50,000 of said notes of Brown, Bonnell 
and Company; on Sept. 23rd, 1882, the Commercial National Bank 
of Cleveland received 30 bonds, $5,000 each, to be held by it as col- 

lateral security for a‘l loans made by said bank; on Dee. 11, 
117. 1882, Chas. A. Otis received from Dan. P. Eells, as trustee, 

four bonds of $5,000 each and four bonds each from Amasa 
Stone, W. H. Harris, and D. P. Eells, to secure him for endorsement, 
to the amount of $50,000 for Brown, Bonnell & Company. By the 
above surrender of four bonds each of the twenty originally given 
to them Messrs. Stone, Harris, and Eells still held sixteen bonds 
ach and Mr. Otis likewise held 16 bonds to seeure each for his en- 
dorsement. Inthe meantime the strike among the emplovees of 
Brown, Bonnell & Company had determinated and its business was 
proceeding in its usual course. Its resources had been increased by ° 
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the pledge of these bonds, as above recited, to the extent of about 
$250,000. Every dollar realized upon the notes endorsed by the 
directors named and upon the discounts of seid Commercial National 
Bank had been applied by Brown, Bonnell & Company in its legiti- 
mate business. Its directors testify that it was their expectation to 
be able in a reasonable time to pay the paper which they had en- 
dorsed from the revenues of the corporation and retire the bonds so 
as aforesaid held by them. Relying upon this expectation and re- 
garding the pledging of the bonds in the manner stated as tempo- 
rarv use of them, they agreed not to place the mortgage securing 
said bonds upon record. The withholding of it from record was 
with the approval of all the board, including John V. Ayer, whose 
representative is now the chief complainant against its validity. The 
mortgage during all this time was in the possession and custody of 
D. P. Eells, one of the trustees, and with the consent of the holders 
of the bonds aforesaid was withheld from public reeord. 
Most of the manufactured product of the corporation was sent 
118 toJohn V. Ayers & Sons, of Chi., Ill. for sale on commission. 
John V. Ayer was president of Brown, Bonnell & Company, 
one of its board of directors, and its largest stockholder. He was 
supposed to be a man of great wealth and-enjoyed good credit. The 
firm paid Brown, Bonnel & Company for its products in notes, and 
these notes endorsed by the corporation, when discounted, were its 
chief source of revenue. 

On Feb. 16th, 1883, John V. Ayers sent from Chicago a night tel- 
egram to Dan. P. Eells, at Cleveland, as follows: “I think you had 
best record mortgage on receipt of this; will see you Monday.” 
That telegram was delivered to Mr. Eells’ representatives on the 
morning of the 17th, and, after consultation between the parties in 
interest, the mortgage was taken to Youngstown by special mes- 
senger and filed for record at 2.35 p. m.that day. On thesame day 
a large amount of the paper of John V. Ayers & Sons went to pro- 
test in Chicago, and their failure was publicly announced. ‘Three days 
later, upon proceedings instituted in this court, a receiver was ap- 
pointed for Brown, Bonnell & Company, who took pussession of all 
its property. 

The respondents to the intervening petition of the Commercial 
National Bank contend that the mortgage hereinbefore described is 
invalid, and that the bonds issued thereunder and now held by the 
parties above named are not liens upon the property of Brown, Bon- 
rell & Company ; that the morigage was a fraudulent contrivance 
on the part of the directors of the grantor to secure themselves as 
creditors, and that it was withheld from record for fraudulent 
purposes, and as against creditors of the corporation cannot be en- 

forced. 
119 The evidence clearly shows that tle original purpose of the 
directors of said corporation in authorizing said mortgage 
was to sell the bonds at par in open market and use the funds re- 
alized from such sale as their working capital. 

That purpose is clearly expressed in the very instrument itself, as 

I have already shown. There was therefore nothing concealed or 
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fraudulently intended in the corporate legislation authorizing the 
mortgage or by the execution thereof. The corporation had the 
power to authorize and execute the mortgage. ‘The bonds were 
therefore validly created and executed. If there was any fraud it 
was in their issue.and use. They did not become a lien upon the 
grantors’ property until they were issued and either pledged or sold. 
In the emergency I have referred to they were hypothecated to cir- 
tain directors to secure them as endorsers upon the notes of their 
corporation. Said directors were no more bound to loan their credit 
to the corporation than any other stockholder. They had thesame 
right to ask indemnity when they risked their personal credit for 
the corporation that any other endorser would have. In hypothecat- 
ing said bonds to secure said directors the corporation was not giv- 
ing them a preference for pre-existing debts over other creditors. It 
was simply offering indemnity against a contingent liability. It was 
incumbering its property, but it was realizing in money a reason- 
able equivalent. It was increasing its cash revenues from the pro- 
ceeds of said endorsements about $250,000. That money was ap- 
plied in its business to the payment of debts, to the purchase of 
supplies, and to the operating of its mills. 
In none of these respects was the transaction fraudulent or 
120 invalid. At the time these bonds were pledged the corpora- 
tion wassolvent. The board of directors believed,and had had 
reasonable grounds for such belief, that it would continue solvent and 
be able to pay the notes to secure the payment of which the bonds were 
pledged. They testify that they expected these bonds to be with- 
drawn from the pledgees, and,so withdrawn, they would no longer 
be a lien upon the property of the murtgagor. ‘There is nothing in 
the evidence that warrants the conclusion that such expectation was 
not sincere or well founded in the circumstances surrounding the 
transaction. Under such expectations and with such purposes con- 
trolling them there was nothing fraudulent in the act of withhold- 
ing that mortgage from record. There was no collusion or purpose 
to defraud any one by the failure to record. The mortgaged prop- 
was worth very much more than the amount for which the bonds 
were pledged and to which extent only they became liens. The 
failure of John V. Ayers & Sons was unexpected,and explains the 
haste with which the mortgage was recorded. It would not be fair 
conclusion from the evidence before me to say that said failure was 
anticipated or that said mortgage was kept from record for the pur- 
pose of creating a fictitious credit in expectation thereof; neither 
would it be fair to conclude from the evidence that the failure to 
record or that the circumstances connected with the recording are 
inconsistent with the statemenis of the holders of said bonds as to 
the reasons which induced them to act as they did. The most 
serious objection that can be urged to the validity of the mortgage 
is that it did not, in fact, take effect as a mortgage under the laws 
of Ohio until filed for record in the proper office, and that on 
121 that day the mortgagor was insolvent the pledgees knew it 
was insolvent, and that they were taking an unlawful prefer- 
ence; but, conceding the insolvency of the corporation on that day, 
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it is still claimed by the pledgees that they believed it solvent, and 
that they did not know the full meaning of Ayer’s telegram. The 
evidence shows they did not know of his failure, except as they may 
have surmised it from the telegram; but, conceding this, the fact 
remains that when they incurred their contingent liability as en- 
dorsers they in good faith took these bonds from a solvent debtor 
for a valid purpose and withheld it from record in the interest of 
the mortgagor. They are therefore entitled, in my opinion, to the 
protection the law gives to mortgagees and pledgees who, acting in 
good faith, accept such security under such circumstances. 

In all the cases cited by counsel for the contesting creditors the 
mortgages declared fraudulent and void were given to secure pre- 
existing debts under circumstances of bad faith and collusion be- 
tween mortgagor and mortgagee. The law does not restrain an 
honest debtor, embarrassed and pressed with importunate creditors, 
from making every legitimateeffort to relieve himself. Hedare pledge 
his property to secure means with which to pay his debts or prosecute 
his busitiess, so long as it is done in good faith. To deny him such 
a right and privilege would be in effect to place him at the mercy of 
grasping and unfeeling creditors the moment he became embar- 
rassed. iad 

In the case under consideration the directors who loaned their 
personal credit to their corporation did it under circumstances that 

indicate good faith, and the pledges they received for their 
122s security, authorized and created for a valid purpose, were 

legally given by a solvent debtur,and the money realized by 
the pledges made was honestly and discreetly applied by the debtor 
to the proper use in its business. I am therefore of the opinion, and 
so report, that said mortgage is valid and in full foree, and the 
bonds now held by said parties in pledge are valid lien of equal 
rank upon the property of the defendant to the amount of the notes 
and interest to secure which they were pledged. 

In a former report made by me in this case, in which the sums 
due each creditor of Brown, Bonnell & Company and the liens 
claimed by them were fully set forth, and which report has been 
confirmed, I reported the sums due’the parties holding these bonds 
te be as follows: 


The Commercial National Bank of Cleveland, Ohio, the 


I ii Se aoe IAT eee $63,720 88 
ES en a emer 40,052 44 
a eee ee 40,029 18 
ren at EE 53,208 33 
John Hay and Samuel Mather, as executors of the estate 

OE a I i ittlin cenit ee inn ae 40,049 27 


I therefore report that the thirty bonds held in pledge by the Com- 
mercial National Bank of Cleveland are a lien upon the-property of 
Brown, Bonnell & Company described in said mortgage to the sum 
of $63,720.88, with interest as heretofore reported. 

2nd. That the sixteen bonds held in pledge by Dan. P. Eells are a 
10—227 
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lien upon said property to thesum of $40,052.44 and interest as afore- 
said. 
3rd. That the sixteen bonds held in pledge by W. H. Harris 
123 are a lien upon said property to the sum of $40,029.18 and 
interest as aforesaid. 

4th. That the sixteen bonds held in pledge by Charles A. Otis 
are a lien upon said property to the sum of $53,208.39, and interest 
as aforesaid. 

5th. That the sixteen bonds held in pledge by John Hay and 
Samuel Mather, executors of Amasa Stone, are a lien upon said prop- 
erty to the sum of $40,049.27 and interest as aforesaid. 

All of said bonds being a lien of the same rank. 

The intervening petitioners were represented by C. C. Baldwin 
and A.St. John Newburry as counsel, and the contesting creditors by 
Henry Crawford, of Chicago, as counsel. 

All the testimony taken has been reduced to writing and bound 
in one transcript, marked “ Exhibit A.” The record book of the cor- 
poration is also in evidence and with the said transcript is herewith 
filed. The original mortgage and bonds were exhibited, but by con- 
sent of counsel a copy of the mortgage was accepted and filed. 

All of which testimony so identified and filed, together with this 
report, is respectfully submitted. 

A. J. RICKS, 
Special Master. 


124 And afterward, to wit,on May 2nd, 1885, the following tes- 
timony was filed in this cause, and which is in words and 
figures following, to wit: 


In the Circuit Court of the United States for the Northern District 
of Ohio, Eastern Division. 


LAKE Superior IRon Company et al. 
v8. In Equity. No. 4195. 
Brown, BONNELL AND COMPANY. 


Proceedings before A. J. Ricks, Esq., special master, Tuesday, May 
13th, 1884, upon the issues made by the intervening petition of 
Dan. P. Eells, Charles A. Otis, William H. Harris, John Hay and 
Samuel Mather, executors; Dan. P. Eells and John Hay, as trus- 
tees, and the Commercial National Bank of Cleveland in behalf 
of the validity of the mortgage and bonds issued thereunder, ex- 
ecuted by Brown, Bonnell and Company, and the responses to said 
intervening petition of the Second National Bank of Ravenna, 
the divers creditors of Brown, Bonnell and Company, as repre- 
sented by Henry Crawford of Chicago, et al. 


Dan. P. Kets, of lawful age, being by me first duly sworn to tes- 
tify the truth, the whole truth, and nothing but the truth in the 
above-entitled cause, was examined in chief by St. Jonn Newsperry, 
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Esq., on behalf of the Commercial National Bank ef al., and testified 
as follows: 


Q. State your name, age, residence, and occupation. 
125 A. My name is Dan. P. Eells; I reside in Cleveland, Ohio ; 
Iam 59 years old, and I am president of the Commercial 
National Bank of Cleveland. 

Q. Are you the party who is referred toin the mortgage described 
in this cross-bill of the Commercial Bank e¢ al. as trustee under 
that mortgage ? 

A. The mortgage given by Brown, Bonnell and Company ? 

Q. Yes. | 

A. Tosecure certain bonds ? 

Q. ‘To secure certain bonds. 

A. Yes, sir. 

Q. Do vou remember how many bonds that mortgage secured ? 

A. One hundred bonds. 

Q. And the denomination ? 

A. Five thousand dollars each. 

Q. Have you got the original mortgage ? 

A. Yes, sir. 

Q. Give me the date of it, please. -* 

A. It is dated the 3rd day of April, 1882. 

Q. Do you know of your own knowledge whether the bonds de- 
scribed in that mortgage were issued ? 

A. Yes, sir. 

@. All of them? 

A. What do you mean by “ issued ?” 

(). Whether they were execu ted. 

A. Yes, sir. 

Q. What was done with the bonds and mortgage, Mr. Eells? 

A. They were placed in my hands and in the hands of Colonel 
Hay, as trustees. 

Q. Was that at the time of the execution of the mortgage 
126 _—ior shortly after? 

A. It was very shortly afterwards; as soon as the bonds 
could be printed and executed and delivered. 

Q. You were at that time a director of Brown, Bonnell and Com- 
pany, were you not? 

A. Yes, sir. 

Q. You may state what the intention was; for what purpose those 
bonds and mortgage were executed. 


Objected to by Mr. Crawford, but it is allowed to go in under ex- 
ception. 

Mr. Newberry offered in evidence the records of Brow n, Bonnell 
and Company, marked Exhibit “A,” and attached to the statement 
of judgments and costs of sundry creditors of Brown, Bonnell and 
Company, for the purpose of showing the authorization of the mort- 
gage and bonds and for what they were to be issued, a copy of which 
is hereto attached. 
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Q. Now, do you know of your own knowledge why this mortgage 
and bonds were authorized ? . 

A. Yes, sir; I was present at the meeting of the board of directors 
that authorized the mortgage. 

Q. Well, can you state why this mortgage and bonds were author- 
ized ? 

A. The corporation of Brown, Bonnell and Company were carry- 
ing a considerable indebtedness at different places for the purpose of 
promoting their business, which was very large, and it was thought 
by the board of directors that if a mortgage of not more than five 

: hundred thousand dollars could be executed and the bonds 
127 sold, carrying only six per cent. interest, that it would be 
better for the company than to continue the large line of dis- 
counts at different places that they were carrying, and the mortgage 
was issued with a view to getting the bonds ready for sale when the 
condition of the country and of the money market was such that 
they could be negotiated at par, the object being to prevent the com- 
pany from paying the large amount of interest that they were paying 
and to save any inconvenience to the company from inability to get 
discounts. , 


This evidence is allowed to go in subject to exception. 


Q. You may state whether those bonds were ever actually sold in 
the market. 
A. No, sir; they were not. 


Q. Why not? 
The same objection is made to this question as above noted. 


A. They-were not sold because the money market of the country 
was In such a condition that the bonds could be placed at par. It 
was not contemplated that they should be sold immediately when 
they were issued, but that they should be sold to sell immediately 
when they were issued, but that they should be ready to sell when the 
conditions were favorable for their being placed on the market. 

Q. It appears in this bill, Mr. Eells, and in your elaim originally 
filed that endorsements of Brown, Bonnell and Company, of which 
copies are set out in this bill, were made by you and other parties. 
Referring to the endorsements made by you, please state at whose 
request and under what circumstances those endorsements were 
made. State first whether you did make the endorsements referred 
to there. ' 

A. Yes, sir. 

(J. State under what circumstances and at whose request 
125 they were made. 

A. On the Ist of June succeeding the issuing of this mort- 
gage there occurred a very extensive strike throughout the country 
among iron workers and puddlers of iron, which was participated 
in by the operatives of Brown, Bonnell and' Company. The works 
were brought to a close. The company at that time had a large 
amount of Iron partly finished and material in process of comple- 
tion which in the state of the market they were unable to sell. They 
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were carrying a very large amount of indebtedness. Their means 
for realizing were entirely cut off, because of their inability to sell 
the iron which was in process of manufacture. Mr. Mathews tele- 
graphed, I think, to me at Cleveland, some time in June, asking 
where and when a meeting of the board of directors of Brown, Bon- 
nell and Company could be had, and Lum not quite positive whether 
that telegram was to me or to Mr. Otis, but I think it was to me, and 
the reply was made that Mr. Stone was not able to go out; he was 
not in good health; that if the meeting could be held here it could 
be held at any time, and the meeting was held at the house of Mr. 
Stone. Mr. Ayer, Mr. Mathews,and Mr. Williams were present; Mr. 
Stone, Colonel Harris, and myself were present. Mr. Ayer stated the 
circumstances. He said (interrupted). 


This is objected to on the ground that Mr. Eells is testifying to a 
corporate meeting, and that it is a matter of record. 


(The Witness :) It was not a meeting of record; it was for con- 

sultation as to the financial wants of the company. Mr. Mathews 

asked when the meeting of the board of directors could be 

129 held. +I don’t —the board was organized as a board, nor that 
any record was made of it. - 


The objection is insisted on, but on another ground. 


(The Wirness:) After considerable talk Mr. Ayer stated that the 
company would require at least two hundred and fifty thousand 
dollars of paper to be endorsed for the company; and the arrange- 
ment was made at that meeting that Mr. Stone would endorse fifty 
thousand dollars of the paper of the company if Mr. Harris and I 
would each endorse fifty thousand and Mr. Ayer endorse fifty thou- 
sand, and that we were to receive as security the bonds that were 
then in the hands of the trustees, at the rate of fifty per cent. of their 
par value, as collateral security for these endorsements. ‘The Com- 
mercial National Bank—at that time the matter of a discount at the 
Commercial National Bank was also brought up and an agreement 
was made. A statement was made by the officers of the bank, who 
were present, that the board would loan to the company, at the same 
rate, a certain amount of money. Whether the amount was agreed 
upon at that time I cannot say. It was at the same rate, with the 
bonds to be hypothecated, and subsequently an endorsement was 
made as agreed upon at that time. ‘The question was asked by Mr. 
Mathews whether the parties endorsing this paper would extend the 
paper—would renew if it should be necessary—and the reply was 
made very distinctly and emphatically on the part of Mr. Stone 
that he would not renew it, and it was understood by all of us that 
the paper was not to be renewed, and Mr. Mathews and Mr. Ayer 
both stated that should the mills again commence working the 
company would have no difficulty in meeting the paper at the time 

when it would mature. 
130 (). Were these endorsements actually made? 
A. They were. I will say that Mr. Ayer did not take the 
bonds. His relations to the company were such that he did not 
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take the bonds to which, under the agreement, he would be entitled 

if it had been insisted upon. Other parties took them. 
Q. You held these bonds as trustee at that time? 
A. Yes, sir. 

_ Q. Did you deliver the bonds to the various parties and endorsers 

in the proportions agreed upon ? : 
A. Yes, sir. 
Q. At whose request did vou make those deliveries? 
A. Mr. Mathews’. -" eo 
Q. Were those deliveries in writing? ~ 
A. It was in writing. 
Q. Were they in the nature of written orders from the trustees ? 
A. They were. 
Q. Have you the orders in your possession ? 
A. I think they are in the possession of the court. I think they 

were surrendered with the other papers when the claims were filed, 

but if I haye not given them to the court they are in my possession. 


(Mr. Newperry:) We will just use the copies and use the orig- 
inals this afternoon. The original orders are introduced in evi- 
dence. | 


Q. Are those the orders of which you speak, Mr. Eells? 

A. Yes, sir; they are. 

Q. You say that you endorsed paper to the amount of fifty thou- 
sand dollars? rt 

A. Allow me to say that I notice that these are dated at different “ 

times. The one to the Commercial Bank is dated in Septem- ' 
131 ber; therefore I think I was in error in stating that the 

arrangement for a discount was made at this time. Either 
that is true or else I delivered on the verbal order of Mr. Mathews 
the bonds, and subsequent to his written order, when a discount was 
to be made, not seeing him at that time. I cannot account for the 
discrepancy of the dates in any other way. Either the arrangement 
was made afterwards or else the bonds were delivered on the verbal 
order, for which a written order was subsequently made. 

Q. Please state again for what purpose the funds to be obtained 
by these endorsements were to be used. 

A. They were to be used for the purpose of meeting the paper and 
protecting the credit of Brown, Bonnell and Company during the 
time when the strike was in progress at the works, so that they were 
not able to realize on their iron. 

Q. Tell me how long that strike lasted. 

A. I think it lasted about four months. 

q. And began when? 

A. About the Ist of June. 

. And lasted to the first of October? 

Yes, sir. 

. Was any portion of this paper which you endorsed paid ? 

A. Yes, sir. Shall I state further? I have not got through with 
the endorsements yet. I simply stated what occurred at the time of 
the first meeting. After the strike had been in progress for some 4 
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time and after a portion of this paper had been paid, I don’t remem- 
ber the time—a considerable time after the first meeting that I speak 

of—and after a portion of the paper endorsed at that time had 
132 matured the same parties again came to Cleveland and stated 

that they would require some more money, and that some of 
the paper would have to be extended, because the strike had lasted 
very much longer than expected. Mr. Otis was present at the time; 
he had made no endorsement on the paper, and we held a meeting 
at the house of Mr. Stone again. Mr. Otis was present. 


- Objected to. 


(The witness resumes:) At that meeting it was agreed, after con- 
siderable discussion and after some objection on the part of Mr. 
Stone particularly, that the parties whose paper had matured and 
been paid by the company, amounting, in my opinion, to between 7 
and 8 thousand dollars upon each, that we would endorse new paper 
of the company to the amount of that which had been paid, bring- 
ing the amount up to the original limit of fifty thousand dollars, 
provided Mr. Otis would also endorse fifty thousand dollars of the 
paper, the same amount that we had endorsed, and in that way that 
they would be able to go through without any trouble. That ar- 
rangement was made, so that we each held eighty thousand dollars 
of bonds to protect fifty thousand dollars of endorsements, and I 
think that was the time that arrangement was made for discount at 
the bank. 

Q. Was it during the continuance of this strike that you have 
been talking of ? 

A. Yes, sir. 

@. And were those additional endorsements made? 

A. Yes, sir. 

Q. How much, if any, Mr. Eells, of the paper on which you were 
thus liable, that you thus endorsed, was paid ? 

A. Do you mean of the original endorsements? 
133 Q. I mean of the final endorsements, after this meeting in 
September. You had endorsed fifty thousand dollars” 

A. Yes, sir. When the company failed they had paid twelve 
thousand five hundred dollars and perhaps a few cents over. The 
amou.t due to me was $37,499 and something; the balance of the 
paper between that and fifty thousand had matured and been paid 
by the company. 

Q. Was there any — this paper past due at the time—of the com- 
pany's paper? 

No, sir. 

Q. Then, they had paid all the paper that was matured up to that 
time? 

A. Yes, sir. 

Q. Do you know of your own knowledge whether that was the 
case on other paper that was endorsed ” 

A. Not of my own knowledge. 

Q. Do you know with reference to the commercial bank whether 
that was the case? 
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A I know that the commercial bank held no paper past due. 

Q. And since you spoke of the failure,do you mean the time 
when the receiver was appointed ? 

A. Yes, sir. 

Q. Since that time what has been done with that paper which 
you had endorsed ? 

A. I paid it. 

Q. Had you paid it all? 

A. Yes, sir. ) 

Q. Mr. Eells, was that mortgage recorded when it was delivered to 
you at first ? 

A. No, sir. 

134 Q. Why not? 

A. As I stated, originally the purpose was not to negotiate 
the bonds until such time as they could be sold at par, because there 
was no authority to sell them at less, and it was the sense of the 
board that they should not be sold less than par, and I think Mr. 
Mathews asked the question either of me directly, after the meeting 
of the board, or it was a matter spoken of in the board, asking if it 
would be necessary to record the mortgage. 


(Objected to.) 


(The witness resumes:) And [ stated my opinion that until the 
bonds were sold or there was some probability of them being 
sold there was no necessity that the mortgage should be recorded, 
inasmuch as it would be simply showing ‘the vyublie what was not 
true, that the company owed an indebtedness of five hundred thou- 
sand dollars, which they did not owe, because the bonds were in the 
hands of the trustees and had not been negotiated. 


Q. Then, the mortgage was not then recorded ? 

A. No, sir; it was recorded immediately after the failure of J. 
B. Ayer’s Sons, of Chicago, whose suspension caused the failure of 
Brown, Bonnell and Company. 

Q. At the time when these endorsements were made, the mort- 
gage was not then placed on record ? 

A. No, sir. 

Q. Why was it not then placed on record ? 

A. Because the company expressed their entire opinion, the 
strongest opinion, that the paper that we,had endorsed would be 

taken up at maturity. They did not suppose that the bonds 
135 were used except as a temporary pledge, and for the same 
reason that the mortgage was not originally recorded. Being 

in the possession of the trustees and knowing that it could be re- 
corded at any time, it was not thought necessary to record it. It 
was not thought that the bonds would be relied upon to pay the 
endorsements, but they were expected to be paid out of the business 
of the company. 

(). State whether you then or at any time made an agreement 
with any of the officers of Brown, Bonnell and Company or with 
any other person to hold that mortgage off the record. 
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A. No, sir. 

Q. You say this mortgage was recorded immediately after the 
failure of J. B. Ayer’s Sons. ‘Tell me why it was then recorded. I 
ask you of your own knowledge. 

A. I was not in the country. I was in Arizona at the time of the 
failure. I am not able to answer it of my own knowledge. 

Q. Do you know of your own knowledge that the mortgage was 
recorded after the failure of J. B. Ayer’s Sons” 

A. Only by the record of the certificate upon the mortgage. 

Q. Do you know who recorded the mortgage, Mr. Eells? 

A. Who had it recorded, do you mean ? 

Q. Yes. 

A. It was taken down by Mr. Colwell, the cashier of the bank, and 
the record was obtained by him. 


(Mr. NEwBeRRY:) It appears on the original mortgage here, which 
we have offered already, that it was received for record on the 17th 
of February, 1883, and we introduce this mortgage, with the endorse- 
ments, in evidence. 


136 Cross-examined by Mr. CRAWFORD:: 


Q. Mr. Eells, be good enough to state the names of the persons 
who claim to be secured by the bonds issued under this mortgage to 
yourself and Mr. Hay. 

A. The persons who were secured under it? 

Q. Yes. 

A. At the present time, you mean, or who have at any time been 
secured ? 

Q. At the present time—the time of the failure. There has been 
no change since then? 

A. No, sir. 

@. At the time of the failure, then ? 

A. The Commercial National Bank of Cleveland, William H. 
Harris, the estate of Amasa Stone. 

Q. Mr. Stone was living at the time of the failure? 

A. Yes, sir; and myself and Mr. Otis. I believe that is all. 

@. You, Mr. Stone, Mr. Harris, and Mr. Otis were, all of you, 
were you not, when this mortgage was executed and when the 
failure of Brown, Bonnell and Company occurred, directors of the 
corporation ? 

A. Yes, sir; except Mr. Stone. 

Q. At that time you think Mr. Harris went in? 

A. No; he was in before. 

Q. Who took Mr. Stone’s place ? 

A. I think it was Mr. Chambers. 

Q. Just at the time of the failure Mr. Stone was not a director? 

A. No, sir; he was not; the election occurred in January and 
Mr. Stone was not re-elected. 

Q. I will change the question, then: Were not Mr. Stone, 

137 ~=— Harris, Otis, and yourself directors of this corporation prior 
to January, 1883 ? 

11—227 
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A. Yes, sir. 

(. And were not you all such directors at the time of the exe- 
cution of this mortgage and at the time of this arrangement that 
you have spoken about, that took place twice at the house of Mr. 
Stone ? 

A. | think we were, sir. 

Q. Now, with regard to the Commercial National Bank. You 
are president of that institution, are you ? 

A. Yes, sir. 

Q. Was Mr. Stone, at the time of this mortgage and up to the 
time of the failure of Brown, Bonnell and Company, a director and 
a large stockholder of the Commercial National Bank ? 

A. Yes, sir. 

Q. Was Mr. Otis a director of the bank ? 

A. Yes, sir. 

@. Was Mr. Harris a director of the bank ? 

A. No, sir. 

. Mr. Eells, you have been more or less acquainted, have you 
not, with the affairs of Brown, Bonnell and Company for some 
years? 

A. Yes, sir. 

Q. Before this mortgage was executed in 1882, did your company 
ever have any mortgage upon its property ? 

A. No, sir; I think not. 

Q. Are you not quite clear that it never did ? 

A. It never did while I was connected with it. 

. You had more or less relations with it before you were con- 
nected with it in your banking arrangements—you had knowledge 

of its affairs, more or less, particularly ? 

138 A. I never had any knowledge of its affairs. We occasion- 
ally discounted for it. I had no stock in it. 

Q. Is it not your clear impression, gained from your previous busi- 
ness experience and your knowledge as a director, that before this 
time there never was a mortgage executed by that corporation ? 

A. I think there was not; I don’t know. 

Q. At the time this mortgage was executed you may state whether 
or not the credit of Brown, Bonnell and Company was . 

A. It was good. 

Q. How much of a debt were they carrying at that time? 

A. I could not teil you. 

@. About how much credit ? 

A. That I could not tell you ; it was quite a large amount. 

Q. Cannot you approximate it? 

A. No, sir; I could not state with any certainty. I could not ap- 
proximate it because I never gave any particular attention to it. 

Q. Was it not a subject of discussion ? 

A. I only know it was quite a large amount and constantly chang- 
ay 

Q. Was it not in consequence of the necessity to protect that very 


credit that the scheme of getting up this mortgage was talked 
about ? 
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A. Yes, sir. 

Q. Do I understand you to state, then, that, being a dir 2tor of 
that institution, that you carry now with you no memory of what.the 

amount of that credit that was being carried was? 
139 A. No, sir; except that it was constantly changing and it 
was a large amount of money, I could not give you within 
one hundred thousand dollars of it. 

Q. Can you give within two hundred thousand dollars of it? 

A. No, sir. 

Q. Can you give within any maximum or minimum what its lia- 
bilities were ? 

A. I should say that the amount of paper that the company was 
carrying from time to time would vary from three to five hundred 
thousand dollars and sometimes more than that. It varied with the 
exigencies of the business and the amount of iron that they were 
manufacturing and selling and the demand of the market. 

Q. The first idea connected with this mortgage that vou have tes- 
tified about was to makea sale in the open market of the first- 
eh ge bonds on the whole property of Brown, Bonnell and Com- 
pany, was it not? 

A. I did not say anything about selling in the open market, but 
they were to be sold out. 

(). Was there ever any order of the board giving any direction to 
any officer or committee of the directors charged with the negotia- 
tion of those securities ? 

A. I don’t think there was, and yet am not quite certain about 
that. 

Q. The determination that you have spoken about rested, so far 
as you know, by oral understanding between the members of the 
board ? 

A. Yes, sir; there was a general understanding that if the bonds 
could be sold at par that they were to be sold. I don’t know 

whether there was any formal action taken appointing a 
140 committee to negotiate them or not. 
Q. The original purpose connected with the execution 
of this mortgage entirely failed, did it? 

A. I don’t know that I could say that. You could judge of that 
as well as I could. 

() I will ask you if any part of the original intention of the ex- 
ecu iion of this mortgage was that they were to be put into the hands 
of directors or anybody else for the purpose of securing endorsers ? 

A. That was spoken of at the time of the authorization of the 
mortgage that in case the exigencies of the company would require 
it they would be a good collateral to be used for the company, even 
if they were not sold, but the understanding was that if they were 
used in that way it would be a mere temporary use. 

Q. l understand you to state that the meeting which occurred be- 
tween yourself, Ayer, Williams, Mathews, Otis, Stone, and otliers 
were meetings which took place at Mr. Stone’s residence here in the 
city; and were not at all meetings of the board of directors as such ? 
A. If you understood me to say that, you did not quite understand 
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me correctly. I said I was not aware, I did not know, whether they 
were treated as formal. The board of directors were, I think, all 
present at one time, but whether it was a meeting of record, whether 
a record was kept of the proceedings, I don’t know. 

Q. Have you ever made examination to see? 

A. No, sir; I never have. I don’t know whether Mr. Mathews 

kept a record of the proceedings and whether they were re- 
141 corded or not. 
Q. Mr. Mathews was not secrefary, was he? 

A. No, sir; Mr. Wick was at that time secretary of the board. I 
am not certain about that. Mr. Jones was secretary of the company, 
and I believe he was present at one of the meetings; which one I 
don’t know. , 


Q. Are you not aware that there is no record upon the books of 


the corporation of any such meeting? 

A. No, sir; Iam not aware of it. I have never seen the record. 

Q. I understand you, then, to state that all the arrangements under 
which yourself, Mr. Stone, Harris, Otis, and the Commercial Bank 
claim the right to hold these mortgage bonds arose from these nego- 
tiations or interviews at the house of Mr. Stone? 

A. That was the time when the agreement was made ; yes, sir. 

Q. I understand you to say, Mr. Eells, that it was distinctly agreed 
at this original June meeting at the house of Mr. Stone that there 
were to be no removals of this papers ? 

A. Mr. Mathews said that in case we should not be able to pay 
this paper at maturity in consequence of the strike, “ What is the 
understanding in regard to a renewal of the paper?” Mr. Stone spoke 
up and said emphatically that so far as he was concerned there was 
to be no renewals, and we all said substantially the same thing, and 
Mr. Ayer said there would be no necessity for renewals; that the 
strike would undoubtedly be over before the paper matured, and they 
would be able to pay the paper; there was no written agreement 
about it. 

Q. Was there any substantial understanding reached that the 
primary endorsement was to end and close the transaction? 

A. It was understood that they would be able to pay the 
142 paper. We did not agree to any renewals. 

Q. Recalling your attention, then,to the Exhibit No.3,dated 
June 19th, 1882, and which purports to be an order by Mr. Mathews, 
as treasurer, covering bonds for yourself and Mr. Harris, be good 
enough to explain how it comes that that order is worded as it is. 

A. Do you refer to the phrase “And all renewals and partial re- 
newals of the same? ” 

Q. Yes. 

A. It was to cover any possibility that they might not be able to 
pay the paper. When I said that the understanding was that there 
was to be no renewal, of course the endorsement had been made; and 
if the company were unable to pay the paper they would not be de- 
barred from renewal, if it was necessary. 

Q. Do T understand you to say that you have made the endorse- 
ments before the orders were given ? 
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A. I think it was simultaneous with the giving of the orders. It 
was within a very short time, I am positive about it. 

Q. I understood you to state that no orders were given other than 
those four orders ? 

A. Was there an. order there to Harvey H. Brown? 

Q. No—that is, the thirty thousand bonds outstanding now. I 
am speaking about these that are claimed to be held by parties that 
are enforceable. They are all covered by these orders and there had 
been no other orders given ? 
>> A. No, sir; none to my knowledge. 

Q. I call your attention to the order given to Mr. Stone and ask 

you to explain the discrepancy between the form of that order 
143. = and the form of the orders to yourself and Mr. Harris with 
regard to provision for renewals. 

A. Well, sir, I cannot explain it. The orders were not drawn 
after any particular form, and my impression is that Mr. Stone came 
in and presented his order before the order was presented for the 
bonds to me. My impression is that I drew the form for the order 
for my bonds and Mr. Harris’. Mr. Mathews drew the other. That 
is my opinion without being able to distinctly recollect the cireum- 
stances that would account for it; but I dtd not draw the orders on 
any particular form; I drew them as the thing came into my head. 

Q. I understand from you that these orders were not given ex- 
cept simultaneously with the endorsements ? 

A. They were given at the time or about the time. There might 

Y have been a difference of a day or two. 
r (). So that at the time these June orders were given endorsements 
| to the amount of one hundred and fifty thousand dollars were made 
by yourself, Mr. Stone, and Mr. Harris ? 

| A. About that time, sir. It is a good while ago and I cannot re- 

member all the circumstances that occurred with great distinctness. 

' Q. Now I understand you to say that the second meeting took 

place at the house of Mr. Stone, in Cleveland. About what time do 
you locate that? 

A. It was some time afterwards; I don’t remember how long. The 
shortest of the notes that were endorsed in accordance with the first 
understanding was—but one note endorsed by each party had ma- 
tured at the time of that meeting and been paid, of 7,500 and some 
odd dollars—I think of 7,800 and some odd dollars; but I judge it 
must have been held some time in September, but I am not posi- 

tive. 
144 Q. Then as the matter stood, at the second interview, I un- 
derstand you to state of the fifty thousand dollars that had 
been endorsed by each of you three directors a certain amount had 
been paid ? 

A. Yes, sir. 

Q. And you think that amount was about fifteen thousand ? 

A. I think between seven and eight or eight and nine thousand to 
each party. 

(. Something less than ten thousand ? 


2. A. Yes, sir. 
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Q. That left you still, each of you, endorsers on outstanding paper 
up to the amount of about forty thousand dollars or a little more ? 

A. Yes, sir; forty one or two thousand dollars, I think. 

Q. At this second interview Mr. Otis was asked to come in and 
endorse fifty thousand ? 

A. Yes, sir. ; 

Q. And each of you to increase your endorsement so as to make 
it fifty again ? 

A. Yes, sir. 

Q. Now, to refresh your recollection with a copy of these notes 
marked Exhibit “ L,” state whether you are not entirely incorrect in 
your memory of the transaction. Are not those the notes that were 
outstanding at the time of the sale,on which you were personally 
endorser, and which you subsequently paid after the failure of the 
company and which constitute the basis of your claim ? 

A. Yes, sir; I think they are. These are the notes, five of them. 

Q. Well, those five notes, marked Exhibits “ L,” “ M,” “N,” “0,” 

and “P,” are the notes that were outstanding at the time of 
145 the failure? 3 
A. Yes, sir; and I think they are renewals of the notes 
that were given in June. 

Q. They are all of them, yousay? Look at them again and refresh 
your recollection. 

A. I think they are all renewals of the original notes given, ex- 
cept possibly the one that-was given. I think this first note of Oc- 
tober 19th was given to take up the note which had been paid. I 
think it was 8,500 instead of between seven and eight thousand, as I 
said. 

Q. Do you think, then, that this note was a new note and not a 
renewal ? 

A. I think it wasa note given. Now, if you allow me to ex- 
plain: I think that meeting must have been held in October—about 
that time—and that note was given by me in order to make up my 
amount of fifty thousand dollars. 

Q. As a new transaction ? 

A. Yes, sir; in accordance with my understanding at the same 
meeting. 

Q. That was not given in renewal of any note that was then out- 
standing, was it? ' 

A. It was given as renewal of a note that I was endorser on. 

Q. I understand you to say that the outstanding note to the 
amount of between eight and nine thousand dollars had been paid. 
Am I correct or incorrect ? 

A. I willexplain it. We agreed that we would bring the amount 
of our endorsements up to the original amount—tlhiat is, we were re- 
endorsers on the paper that had been paid on which we were ; ihat 
we would again endorse more paper to that amount. You may call 
it a renewal or new paper, as you please—and that was the one I 

gave to bring my amount to fifty thousand. 
146 Q. You think that the note of October 19th, 1882, was an 
original endorsement of that amount under the new arran ge- 
ment that brought in Mr. Otis? 
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A. I think it was given, as I said, to make the amount of my en- 
dorsements what they originally were. 

Q. And that that represented the amount that the company had 
previously paid off on which you were endorser ? 

A. Yes, sir. 

@. And that these later notes are renewals of the endorsements 
that were originally made by you in June? 

A. Yes, sir; that is my impression. 

Q. Now look at the Exhibits 6 to 10, purporting to be the paper 
claimed by the Stone estate, and state whether or not the original 
note there—I will ask you first what the first note there was of $8,333 
that bears Mr. Stone’s endorsement? 

A. Well, it was one of the notes given by Mr. Stone in renewal of 
his original endorsement of June 19th. If you refer to this note, I 
mean a renewal. The last paper in this exhibit is dated October 
19th, the same as my last note for $8,333, and was undoubtedly 
given the same as mine was. The last note there bears the same 
date as my note. 

Q. The note dated October 19th was a note that had its origin in 
the same way that your note of the same amount and same date 
had ? me 

A. Yes, sir. 

(. And all of those others are renewals of notes ? 

A. I presume they are. 

Q. Now state what arrargements there was made between Mr. 
Stone and anybody at that time whereby Mr. Stone agreed to renew 

his paper. I understand you to say that he did not agree to 
147 __—i renew it originally ? 
A. Yes, sir. 

Q. I call your attention to the language of the order, in which 
there was no provision for a renewal. Now, under what arrange- 
ment was it that Mr. Stone was to hold any bonds for these renewals 
that were not covered, so far as he was concerned, by the original 
arrangement? 

A. There was no arrangement so far as I know. The arrange- 
ment with respect to renewals was the same with all of us. There 
was no exception made in the case of Mr. Stone at the original meet- 
ing, but I used Mr. Stone’s name because he stated that he would he 
unwilling to endorse the notes with any understanding whatever 
that they were to be renewed. He stated at the time most em- 
phatically that he would not renew them. He was not asked to 
renew them, but the question was asked by Mr. Mathews whether 
it was expected that these notes would be paid or renewed and Mr. 
Stone said that he would not renew them, but it appears that he did 
renew them. 

Q. Calling your attention to the notes exhibited by Mr. Harris, 
please state whether or not the note for the similar amount and of 
the same date, bearing the endorsement of Mr. Harris, had its origin 
in the same way. 

A. I have no doubt it did, sir. 

Q. Have you ever made an explanation [examination] while you 
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were a director of Brown, Bonnell and Company to see whether the 
books of the corporation contained any record of any order author- 
izing any officer to make this arrangement with you gentlemen? 
A. No, sir. 
148 Q. Who represented the Commercial National Bank at this 
interview at Mr. Stone’s house? | 

A. I am not certain that that arrangement was talked over at Mr. 
Stone’s house. I was the president of the bank, Mr. Stone was the 
vice-president, and Mr. Otis was a director. If anything was said 
there that made it necessary that the bank should be ready we would 
probably, any of us, be authorized to represent it; but I am not cer- 
tain of it. 

Q. I ask you whether the officers of the bank, or so far as the 
arrangement for the bank was made by some one of you gentlemen 
there acting as representative of the bank. 

A. No, sir; there was no representative of the bank there. If 
anything was said about it the question was asked by Mr. Mathews 
with reference to it and simply an opinion expressed as to whether 
the bank would meet their wants, and the negotiation was made 
subsequently at the bank, with Mr. Caldwell, I have no doubt. 

Q. This mortgage that was executed to yourself and Mr. Hay 
covers, does it not, the entire property of Brown, Bonnell and Com- 

any? 

A. I think it does. No, sir; I don’t think it covers tne interests 
that they had outside of Youngstown; it covers their real estate in 
Youngstown and their mill there. 

Q. And working plant there? 

A. Yes, sir. : 

Q. Does it not cover personalty, too? 

A. It covers a certain amount of shares of stock. 

Q. I understand you to state that the assignment of the Mahoning 

coal stock was delivered to you in April, contemporaneous 
149 __—-with the execution of this instrument. 
A. It was. | 

Q. And the stock was delivered itself, was it? 

A. Yes, sir. 

Q. When did you first get this mortgage ; when did it first come 
into your hands? 

A. Lam notable to tell youthat. I think the mortgage and bonds 
were delivered to me very soon after they were executed. What is 
the date of the mortgage—the 3rd of April? 

Q Yes; the third of April. Have you any remembrance about 
it: 

A. No, sir; I have not. It would take some little time to print 
the bonds and execute them, but how long it took I don’t know. 

Q. How long do you think it was before the date that intervened 
after the meeting at Mr. Stone’s house in June and the carrying out 
of that agreement, the understanding that was reached there? It 
took a few days, did it? 

A. I think that the notes were executed the next day. That is 
my opinion. I think Mr. Mathews and Ayer came up the next 


day. 
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Q. How long do you think you had possession of that mortgage 
before that time? ‘he first appears to be dated the 19th of June, 
1882. 

A. Well, I should think from four to six weeks. I think that 
they were put into the hands of the printer immediately after the 
action authorizing them, and that they were executed, with the 
mortgage, as quick as they could reasonably be done. I should 
think that I might have got them by the Ist of May. 

Q. Did you get the mortgage at the time you got the bonds? 

A. I could not say; I think I did. 

Q. Is the mortgage in the same condition now that it was 
150 ~=when you received it? 
A. With the exception of the certificate of record. 

Q. And you think you had it six weeks before the June arrange- 
ment? 

A. I had it some time. I made up my mind from the probable 
time it would take to execute the bonds. 

Q. I call your attention to the fact that the mortgage was not 
acknowledged until the 16th of June, 1882, three days before this 
June arrangement. Please explain that. 

A. [ cannot explain it. 

Q. Is it not a fact that that mortgage was not executed at all 
until this arrangement was made with regard to the directors’ en- 
dorsements; that it was then sent to New York to Mr. Aver, who 
was there, and that he executed it in New York and then returned 
; to you, and then this arrangement was carried out on the 19th of 

une? 

A. I have no remembrance of it, and I had nothing to do with | 
sending it to New York. 

Q. You are in error in stating that you had that mortgage four 
to six weeks before the 19th of June. 

A. Well, it would seem from this date that I am. 

«). As it now turns out, the mortgage was acknowledged by the 
president three days before this arrangement of the directors, was 
it not? 

A. That seems to be the date of the arrangement; yes, sir. ‘That 
may have been in my hands before it was acknowledged. 

(. Was or was it not? That is what [ am trying to find out. 

A. That I don’t remember. 

Q. You stated that it is in the same condition now that it was 

when it reached your hands. 
151 A. Well, I spoke from memory. It is a good while ago. 

I said that because I did not remember at that time that any 
change had been made in it, and I took it for granted that it was in 
my hands. I still think it was in my hands with the bonds fora 
good while before the bonds were issued, and it is the only way that 
I can account for it is that I must have — mistaken in saying it 
was in the same condition, and when it was found to be necessary 
to use the bonds as collateral that this fact that it was not acknowl- 
edged was discovered. I spoke of that as a possible explanation of 
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A 
a circumstance that I did not remember anything about. It was 
then sent on. 

Q. Do you remember anything about sending it on? 

A. No, sir; I do not. 

Q. You are not prepared to state that you said it was a possible 
occurrence ? 

A. Yes, sir. I had the impression that the mortgage was in my 
hands for a considerable time with the bonds before that trans- 
action. : 

Q. Was it ever in Mr. Hay’s hands at all 7 

A. I don’t know that the mortgage was ever in Mr. Hay’s hands. 

@. Did he ever see it? 

A. I don’t know that. 

Q. Did he ever know anything about it? 

A. I don’t know that. 

Q. Did you ever tell him anything about it? 

A. Whether the mortgage was in my hands I don’t know, but he 
knew about it. 

Q. When did he certify to the bonds? 

A. I cannot tell you. He put his certificate on the bonds as a 

trustee. 
152 Q. I call your attention to the attesting clause of that in- 
strument and ask you to explain how it is that Mathews and 
Hay and yourself accepted that mortgage in accordance with its 
terms. 

A. I cannot explain it. 

Q. The mortgage provides that -you should accept it and attach 
vour signature, does it not ? 

A. Yes, sir; it so provides. 

Q. Do you know whether Mr. Hay ever saw that mortgage ? 

A. I do not. 

Q. Mr. Eells, I shall have to ask you to be kind enough to exam- 
ine your correspondence and find out whether you ever did send 
this paper away after you had it to Mr. Ayer. You observe it is 
executed in New York. Whether you ever sent it to Mr. Ayer in 
New York after you once had it. 

A. I have no remembrance of any such thing. I don’t think I 
ever sent it to him. 

Q. That being your present state of memory, don’t you think. that 
mortgage did not reach your hands until after the 16th of June, 
1882? 

A. I have no impression about it. My impression was that the 
mortgage was with the bonds. I know that the bonds were in my 
hands for a long time before. It is possible that Mr. Jones, under 
whose advice the mortgage was drawn—it is possible that he had not 
given me the mortgage until about the time when the bonds began 
to be used, and when he found it was necessary to use them sent it 
to Mr. Aver to be executed. 

Q. You observe that Mr. Jones, the secretary, did not acknowledge 
it until the 14th of June, two days before Mr. Ayer did ? 
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A. Yes, sir; if the mortgage was in his hands instead of 
153 ~=mine and it was found that the bonds were going to be hy- 
pothecated it would show that I was mistaken in saying I 

had possession of the mortgage at that time. 

Q. Your memory thus refreshed stands now, does it not, that that 
mortgage never reached your hands until after the 16th of June, 
1882? 

A. It would seem that the mortgage came into my hands after 
that time. 

Q. And, taking into account the usual time that elapses in carry- 
ing a package by express or by mail, it certainly could not have 
reached your hands ete the 17th or 18th of June, could it, that 
being acknowledged on the 16th? 

A. No, sir. 

Q. So that in reality for the first time it reached your hands on 
the day before these orders were executed, on the 19th of June? 

A. It is possible that Mr. Jones brought up the mortgage to that 
meeting executed at that time and handed it to me. 

Q. And for the first time you think the mortgage was delivered 
to you practically cotemporaneous with the arrangement made at 
Mr. Stone’s house ? sg 

A. [ should think it not improbable, sir. The bonds, however, 
were In my hands before that. 

Q. Was there anything said at this first meeting with regard to 
rec rding or not recording that mortgage, the first meeting at Stone’s 
house ? 

A. I don’t remember that anything was said about it. 

Q. You certainly, then, had in your possession, did you not, this 
mortgage from somew here about the 17th of June continuously until 

it was recorded, on the 17th of February ? 
154 A. Yes, sir: | think so. I have no doubt about that. 
Q. Eight months? 

A. From the time of the execution of the notes until that; yes, 
sir. 

Q. And during all that time yourself and your codirectors held 
as collateral, did you not, all the bonds that were issued under that 
instrument, with the exception of those that were held by the Com- 
mercial National Bank ? : 

A. All but thirty thousand. 

Q. And you claim to hold them as pledges for value during the 
entire eight months that that mortgage was not upon record ? 

‘A. Yes, sir. 

Q. Did you disclose that fact to any of the creditors of Brown, 
Bonnell and Company ? 

A. I don’t think I did. 

Q. What would have been the effect vpon the credit of Brown, 
Bonnell and Company if that mortgage had been put upon ree- 
ord ? 


Objected to as incompetent. 


A. It would have been impossible for me to tell what the effect 
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would have been. If it were understood by the creditors that that 
mortgage—that the mortgage was simply held as collateral for en- 
dorsements given to pay the paper and to protect the credit of Brown, 
Bonnell and Company, I dou’t think it would have had an un fa vor- 
able effect upon their eredit. If the facts just as they existed were 
stated—if there was a general imnpression made that there was a mort- 
gage put on record for five hundred thousand dollars and nothing 
was known of what the mortgage was for—it was understood that 
they were carrying a large amount of discounts in addition to the 

five hundredjthousand dollars—lI think that the effect would 
155 ~~ have been bad on their credit. 

Q. The mere recording of the instrument, then, unaccom- 
panied with explanations that would lead to accurate knowledge of 
the facts. would have been disastrous to the credit of Brown, Bonnell 
and Company, would it not? 


Objected to. 


A. It might have been unfavorable to their credit ; ves, sir. 

Q. Why did not you put that mortgage upon record ? 

A. Simply because we supposed that the condition of Brown, 
Bonnell and Company was—the financial condition was good, and 
with the suspension of the strike there and the resumption of work 
and business by the Company we supposed that this paper would 
be paid, and that the bonds would remain in the hands of the trus- 
tees again, just as they were placed there originally, until such time 
as the bonds should be sold, and then of course, the bonds being 
sold, the obligations of the company would be retired. 

Q. ‘The strike, as I understand you to say, ended in October? 

A. Yes, sir. 

Q. It wasoriginally thought when this first transaction was made— 
in June, | understand you to say—that you acted upon the assurance 
that before that paper would be matured the company would be 
able to cancel the whole transaction ? 

A. Yes, sir. 

Q. When October came you found that that had miscarried ? 

A. Yes, sir. 

Q. And that the company were not able to take up the paper? 

A. Yes, sir. 

Q. Had in-fact taken up only about eight thotsand dollars out of 
fifty of each endorsement ? 

A. Yes, sir. 

Q. Then new arrangements were made to carry on a see- 
156 ~~ ond batch of endorsed paper? 
A. The paper was renewed. 

Q. And more added to it, to wit, Mr. Otis, was there not ? 

A. Yes, sir. 

Q. Was there anything said then about still keeping this mort- 
gage off the record ? 

A. I don’t think there was. 

Q. Wiy did not you record it then ? 

A. For the same reason that we did not record it at first. 
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Q. You still entertained the hope that the company would get 
out of its difficulties? 

A. We had no difficulty except the strike. We had no doubt 
about the company being able to pay all its paper. 

(). I understand you that at a subsequent interview there was 
arrangements made for discounts at the Commercial National Bank. 

A. I don’t know when that arrangement was made, whether it 
was by Mr. Mathews at the bank or in interviews. 

Q. What is your impression, whether it was an arrangement sub- 
stantially accorded to at the second interview at Mr. Stone’s house 
and subsequently carried out by Caldwell, your cashier, or whether 
it was an arrangement directly with Mr. Caldwell ? 

A. My impression is it was spoken of in a general way at the 
meeting; that Mr. Mathews or Ayer stated that they had previ- 
ously had a considerable line of discounts at the bank. I don’t 
remember what the collateral was, but I think they had the collat- 

eral and endorsements and considerable of them befere. It 
157 was my impression that Mr. Ayer or Mr. Mathews spoke at 
the time of this meeting that they might want the bank to 
discount something more and hypothecate these bonds with them. 

Q. Did you, as president of the bank, eome to an understanding 
that the bank would do that? 

A. No, sir; I think the definite arrangement was made with Mr. 
Caldwell afterwards. 

®. Was it not made with Mr. Caldwell in the office of the bank, 
aud was you and Mr. Stone not present when Mr. Mathews came 
over there? 

A. I think not. I think it is probable that Mr. Caldwell brought 
it to the attention of the meeting of the board, held every day at 
half past twelve o’clock, and I think the arrangement was made 
with Mr. Caldwell and submitted by him to the board. 

Q. During the entire eight months after the date of this mortgage 
do you remember whether you ever informed a single creditor of 
Brown, Bonnell and Company that such a mortgage as that had 
been executed and outstanding off the record ? 

A. | don’t remember having had any conversation with regard to 
it with any one. 

Q. Was it not understood—was it not a matter of conversation 
that the existence of this mortgage should not be disclosed until 
such time as the bonds were ready for absolute sale? 

A. By whom do you mean? 

. By the directors of the company. 

A. No, sir; Idon’tthink so. I think Mr. Mathews first suggested 
the question whether it would be necessary to record it, but whether 

he did it ina meeting of the board or to me afterwards 
158 and whether others were present or not I don’t know. 
Q. It was a common understanding among the directors 
that it should not go upon the record, was it not? 

A. I don’t know that, sir. 

(. Well, you understood that it was not to go upon record ?. 

A. The.request was made that it should not go upon record, and 
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I assented to it so long as the bonds should remain in the hands of © 


the trustees, so long as they should not be negotiated. There was 
no such understanding with me or with any one, so far as I know, 
that in case I should at any time, as trustee, think it necessary or 
proper to put the mortgage on record that I would not be author- 
ized to do it. 

Q. What you mean by negotiation is absolute negotiation for sale 
and not hypothecation ? . 

A. Any use of the bonds that in their judgment would make it im- 
portant that it should be put on record. The hypothecation of the 
bonds was understood to be a temporary measure to tide the com- 
pany over an unforeseen and rather unusual contingency. 

Q. You came to the conclusion, did you, to change that tempo- 
rary measure into a permanent one when you received intelligence 
of the failure of John B. Ayer & Sons, of Chicago ? 

A. Yes, sir. 

Q. How did the mortgage get to be recorded ? 

A. Mr. Caldwell recorded the mortgage. I don’t know it from 
my own observation. : 


Objected to. 


Q. I am asking you how that mortgage came to be recorded ? 
A. You want me to state how [ obtained my information ? 
Q. Yes. 
159 A. Mr. Caldwell, our cashier, told me that Mr. Ayer tele- 
graphed him from Chicago immediately after his failure. 

Q. Have you got a copy of that telegram or the original right 
here in the room now? 

A. Yes, sir; I think so. 

Q. I want it produced. 

A.. This, I think, is the original telegram. 

Q. Read it. 


Objected to. 


A. “62 C.H.,15. Paid 20. Chicago 16, ’83. Received at Cleve- 
land, Ohio, February 17th, 1882—Dan. P. Eells, president Com- 
mercial National Bank: I think you had better record mortgage on 
receipt of this. Will see you Monday. H.C. Ayer.” It was re- 
ceived on the 17th of February, 1882. 

Q. Well, what did Mr. Caldwell inform you he did on receipt of 
that dispatch ? 

A. He went down to Youngstown and took the mortgage and had 
it recorded. I think that Mr. Caldwell anticipated that dispateh 
and went on the day that it was sent. It was sent as a half-rate 
message. If the certificate is dated the 17th, he undoubtedly did. 
After learning of the failure of Mr. Ayer he probably took it im- 
mediately down there. : 

Q. It was received for record on the 17th, and this was a night 
message sent on the 16th ? 

A. Yes, sIr. 
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Q. And he got it on the 17th, and then went down on that morn- 
ing train, probably ? 

A. Yes, sir. 

Q. Whose handwriting is that on the body of that telegram, is it 

Mr. Caldwell’s ? 
160 A. I do not know. That don’t look like his writing. It 
looks more like his son’s writing. 

Q. I presume it is a memorandum of some person that it never 
had been executed, as done? “ Done.” 

A. Yes, sir; it looks like it. 

Q. Where were you then? 

A. On the Southern Pacific railroad between San Francisco and 
Los Angeles and Tucson. 

Q. Do-you know when Mr. Ayer, or J. B. Ayer and Sons, failed ? 

A. I don’t know. It was about this time, the 17th or 18th of 
February, I think. 

Q. You knew, did you not, that Brown, Bonnell and Company 
were carrying at that time or endorsers for J. B. Aver’s Sons for 5, 
6, or 7 hundred thousand dollars? 

A. That they had taken his paper for a large amount of iron. 

Q. You knew, did you not, that the faibure of the house of John 
B. Ayer’s Sons would necessarily suspend Brown, Bonnell and Com- 
pany, did you not? 

A. When do you meun ? 

(. In October and December. 

A. I cannot say that the thing ever entered my mind, either to 
know it or not know it. Of course, if the company was carrying 
5 or 6 hundred thousand dollars of anybody’s paper and that party 
failed it would seriously impair their credit. 

Q. You did know, did you not, all the time, from the time this 
mortgage was originally executed and clear down to the time it was 
recorded, that Brown, Bonnell and Company had negotiated a very 
large amount of paper of John B. Ayer’s Sons with their endorse- 
ment? 

A. Yes, sir. 

Q. You did know, did you not, as a matter of business 

161 = inference from these facts, that the failure of John B. Ayer’s 

Sons would inevitably bring about the failure of Brown, 
sonnell and Company ? 


Objected to es being incompetent. 


A. If it should occur—if you mean to ask me if I had any sus- 
picion that it was going to fail, it did not come into my mind at all. 

Q. You knew that you carried a large amount of their paper— 
several hundred thousand dollars—for iron sold? 

A. Yes, sir; I did. 

Q. Don’t you know that there was an agreement or an under- 
standing between the directors and Mr. Ayer that he was to notify 
you if any disaster’should occur to him, so that the mortgage could 
then be put upon record, and was not that telegram sent in pur- 
suance of that previous understanding which you had with him ? 
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A. No, sir; it never was suggested that there was a possibility of 
his failure. 

Q. lam not speaking about a possibility, but if any failure should 
occur ? 

A. No, sir; not a word or any understanding of that sort between 
us whatever. 

Q. Mr. Eells, you have no other claim or title to these bonds, 
eighty thousand dollars of bonds which you claim the right to hold, 
except what you derived from the understanding that was arrived 
at at these two interviews which you have testified about occurring 
at the house of Mr. Stone and this order which is in evidence, have 

ou? 
: A. I have a claim upon the bonds as having been hypothecated. 
Q. But they are hypothecated by virtue of those conversa- 
162 tions and this order I mean. Is there any other contract or 
agreement other than those two conversations at Mr. Stone’s 
house and this order signed by Matthews under which you held 
those borids? I am speaking of you as Mr. Eells and not as trustee. 
I am asking you whether you have any other claim or title to this 
eighty thousand dollars of bonds except what you have derived 
from these two arrangements, the agreement or understanding that 
you have given in evidence as occurring at the house of Mr. Stone 
in Cleveland and this order which has been introduced i in evidence 
here signed by Mr. Matthews ? 

A. Thold the bonds by virtue of a hypothecation by me for the 
company, in pursuance of an understanding that I would endorse 
for the benefit of the company a certain amount of paper, provided 
they gave me those bonds. 

Q. And you have indicated previously all the scope of that under- 
standing ? 

A. I don’t know that I had any other understanding with them. 

Q. Is the same thing true in regard to all the other parties? 

A. I don’t know; I don’t know of any other arrangement than I 
have detailed. 

Q. I understand that $12,500, about, of this fifty thousand debt 
was paid before this company failed ? 

A. That is, the paper that was held by each of us except Mr. Otis 
was paid, and Mr. Otis’ paper had not matured. 

Q. So that — the arrangement as it now stands you claim to hold 
eighty thousand dollars of bonds to secure $37,500 ? 

A. Yes, sir—that is, none of the bonds have ever been taken up. 

Q. You claim to hold them as collateral, notwithstanding the 
payment of the $12,500 ? 

A. Yes, oe we have a right to hold them until it is all 

pal ° 
163 Q. I understand, at the time of the failure of Brown, Bon- 
nell and Company, you had not up to that time paid a dol- 
lar in consequence of any of these endorsements ? 

A. None of the paper had matured except that which they had 
taken up. 

Q. You had not paid anything ? 
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A. No, sir. 

(Q). All the payments which you had made had accrued and been 
made since the failure of Brown, Bonnell and Company and the ap- 
pointment of a receiver ? 

A. Yes, sir. 

Q. And since the recording of the mortgage? 

A. Yes, sir. 


Redirect examination : 


Q. From the time of the execution of the mortgage and down to 
after its recording what did you believe—what did you consider— 
the financial condition of Brown, Bonnell and Company and J. B. 
Ayer’s Sons to be? 

A. I regarded both concerns as perfectly solvent. 


(Recross-question :) 


Q. Mr. Eells, on the 17th day of February, 1883, Brown, Bonnell 
and Company was in a failing condition, was it not? 

A. Well, I don’t know that, sir. 

Q. J. B. ‘Ayer’s Sons failed two days before? 

A. No, sir; they were not in a failing-condition until after J. B. 
Ayer’s Sons failed. 

Q. Well, they failed before that ? 

A. After the failure of J. B. Ayer’s Sons the concern of Brown, 
Bonnell and Company, the corporation, was undoubtedly in a fail- 

ing condition or else they would not have failed. 
164 Q. Was not the failure of J. B. Ayer’s Sons—was not it 
the inevitable result of circumstances existing between that 
house and the corporation to break Brown, Bonnell and Company 
and put them in a failing conditien ? 

A. Yes, sir, I should think so. 

Q. This mortgage, then, was recorded on the 17th of February, 
1883, when Brown, Bonnell and Company were in a failing, in an 
insolvent condition, was it not? 

A. Well, the company was in just such a condition as a large 
company doing an enormous business would be with the failure of 
a party whose paper they held to the amount of four or five hundred 
thousand dollars or more. 

Q. Was it not unable then to pay its debts in due course of busi- 
ness ? 

A. Yes, sir. 

. Q. It was insolvent and made so by the failure of J. B. Ayer’s 
ons? 

A. I suppose it was inevitable that the company would have to 
fail; yes, sir. 


Redirect examination resumed: 


Q. You stated that at the time of the recording of this mortgage 
you were in Arizona? 

A. Yes, sir. 

Q. Did you know at that time that John B. Ayer’s Sons—that the 
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credit of John B. Ayer’s Sons or Brown, Bonnell and Company was 


in any way Impaired at the time of the recording of this mortgage? - 


A. No, sir. 
Q. Did you know until after the recording of the mortgage that 
their credit was in any way affected ? 
165 A. No, sir. 
Q. What did you consider the financial condition of them 
on the day of the recording of this mortgage? 

A. I regarded them as perfectly goog, both of them. 

Q. Did you ever receive from Mr. Ayer or any one, before the 
recording of this mortgage, information that John Bb. Ayer’s Sons 
or Brown, Bonnell and Company were liable to fail 

A. No, sir. 

Q. At this meeting to which you have referred, at Mr. Stone’s 
house in June, and subsequent meeting, were the officers of the com- 
pany present? 

A. Mr. Aver was there and Mr. Matthews, and at one of the meet- 
ings I think Mr. Jones was there; 1 am not positive about him. 

Q. Who executed and endorsed this commercial paper? 

A. I think Mr. Matthews or Mr. Ayer; I think generally Mr. 
Matthews; | think Mr. Matthews was charged with the financial 
management of the company. 

Q. And executed and endorsed commercial paper and made seals 
and did everything of that kind without consulting the board of 
directors ? 

A. Yes, sir. 

Q. l understand you to say that at the subsequent meeting—the 
meeting of you gentlemen which occurred subsequent to June—the 
original arrangement made in reference to whether renewals of this 
paper should be made or not was modified. Is that correct? 

A. It was agreed that the parties who had previously endorsed 
the paper of fifty thousand dollars, of which a part had been paid, 
that that paper should be re-endorsed to make it up to the original 

amount of fifty thousand dollars. 
166 Q. If any subsequent arrangements for the renewal of that 
paper were made who were they made with ? 

A. By Mr. Matthews, the financial agent of the company. 

Q. You have testified that the trustees did not sign upon the 
mortgage its acceptance ? 

A. Yes, sir. 

Q. Did or did not the trustees actually receive and accept the 
trust and the mortgage and the bonds? 

A. They did. 

Q. But they omitted to sign on the mortgage ? 

A. Yes, sir. I would like to explain why they did not sign the 
mortgage. 

‘Q. I don’t think it is material ; still there is no objection. 

A. The mortgage was in the hands of the trustees all the time. 
After it ceme into their hands my attention was not called to the 
fact that it was necessary for the trustees to accept formally the trust 
on the mortgage, as they held the mortgege and the bonds. 
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Q. Your statements about this telegram and about Mr. Calwell’s 
action under it and what he said to you are based on hearsay ? 

A. Yes, sir. 

Q. Did you personally know at the time this telegram was re- 
ceived anything about it or about the recording of the mortgage or 
what Mr. Caldwell did? 

A. No, sir. 


Recross-examination : 


Q. Had you left any instructions with Mr. Calwell to record that 
mortgage? 

A. No, sir. 

Q. Had he power to open your dispatches when you were 

gone ? , 
167 A. My son had power to open them. I left it in charge of 
him at the bank. 

Q. Now be kind enough to state whether or not that is not your 
son’s endorsement there, that word * Done.” 

A. It is. It looks like his handwriting. 

Q. He evidently opened this dispatch, did he not? 

A. I suppose he did. ” 

Q. In your absence, in the course of your business, your son had 
power to open your dispatches or attend to your business ? 

A. Yes, sir. 

Q. And this endorsement, “ Done,” is in his handwriting ? 

A. It looks like it. I think it is his handwriting. 

Q. Were you advised when you came back from California about 
what had been done with reference to this mortgage and its re- 
cording ? 

A. I think I was. 

Q. Who advised you? 

A. I cannot tell you that. 

Q. When did you return from California ? 

A. My impression is that I got home about the 4th or 5th of 
March. 

Q. Had you heard anything before that of the failure of Ayer or 
Brown, Bonnell and Company ? 

A. Yes, sir. 

Q. Where? 

A. On the cars between Los Angeles and Tucson. I saw the dis- 
patch in the San Francisco papers. 

Q. What date? 

A. I believe it was Monday, but I am not sure about it. 

Q. That was the first intelligence you had of the failure of the 
corporation and Ayer, was it? 

A. Yes, sir. 
168 Q. When you got back here whoinformed you with regard 
to the recording of this mortgage ? 

A. I could not tell you. 

Q. Either your son or Mr. Caldwell ? 

A. I presume so. A good many people told me about it. 
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Q. A good many people did not tell you about the recording of 
the mortgage, did they ? 

A. Well, I,don’t know how I got the information; I found it out 
pretty quick, I know. I don’t know who told me; I could not tell 
you that. | 

Q. So that your knowledge of affairs on the 17th of February, at 
the time this mortgage was recorded, was not anything about the 
affairs of Brown, Bonnell and Company, or that the mortgage was 
being recorded even, was it? 

A. No, sir; I had no knowledge of it at the time. 

Q. When did you go to California or to the West? When did 
you leave Cleveland ? 

A. I believe early in January. 

Q. You were gone, then, all told, nearly two months? 

A. Yes, sir. 

Q. During that time you received no intelligence with regard to 
Brown, Bonnell and Company until you saw the notice of the failure 
on Monday ? 

A. Not that I remember. 

Q. Did you, when informed of the recording of the mortgage 
during your absence—did you approve or disapprove what had been 
done? 

A. Of the recording of the mortgage? 

Q. Yes. 

A. I approved of it. 


169 Judge Day stated that he did not want to cross-examine 

now, but should like to reserve the opportunity to cross-ex- 
amine if there is no objection on the part of anybody to reserve 
that privilege. | 


(The Witness:) I expect to go away next week. 

(Judge Day:) In case you shall return and after your return I 
may want to ask a few questions, but I would rather not cross- 
examine now, and the probability is that I shall not cross-examine 
at all, but I want to reserve the right to cross-examine in the case 
after consulting with my clients. It might be necessary. 


Counsel make no objection. 


(“ Exurpir L.”) 


$8,333.33. Younastown, O., Oct. 19, 1882. 


On March 21, 1883, after date, we promise to pay to the order of 
Dan. P. Eells eighty-three hundred thirty-three 33, dollars at 
Jommercial Nat. Bank, Cleveland, O., value received. 
No. —. Due 
(Signed) BROWN, BONNELL & CO., . 
By F. H. MATTHEWS, 7’. 


(Endorsed on back:) Dan. P. Eells. Brown, Bonnell & Co., by 
F. H. Matthews, tr. 
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170 (“ Exuipit M.”) 


$8,333.33. CLEVELAND, O., Nov. 18, 1882. 

Four months after date we promise to pay to the order of Dan. P. 
Eells eighty-three hundred & thirty-three ;'3; dollars at Com. Nat. 
Bank, Cleveland, O., value received. 


No.—. Due —. 
(Signed) BROWN, BONNELL & CO., 
By F. H. MATTHEWS, 7r. 


(Endorsed on back :) Dan. P. Eells, p’r H. P. Eells. Brown, Bon- 
nell & Co., by F. H. Matthews, tr. 


(“ Exurpir N.”) 


$6,250. Younastown, Dec. 18, 1882. 


April 18, —, after date, we promise to pay to the order of Dan. P. 
Eells sixty-two hundred & fifty dollars at Commercial Nat. Bank, 
Cleveland, O., value received. 

No.—. Due —. 

(Signed) BROWN, BONNELL & CO., | 
By F. H. MATTHEWS, 77. 


(Endorsed on back :) Dan. P. Eells, p’r H. P. Eells. Brown, Bon- 
nell & Co., by F. H. Matthews, tr. 


171 (“ Exuipit O.”) 


$6,250. Younastown, Dec. 18, 1882. 

May 22, —, after date, we promise to pay to the order of Dan. P. 
Eells sixty-two hundred «& fifty dollars at Commercial Nat. Bank, 
Cleveland, O., value received. 


No. —. Due 
(Signed) 


BROWN, BONNELL & CO.. 
By F. H. MATTHEWS, 7*. 


(Endorsed on back :) Dan. P. Eells, pr H. P. Eells. Pay Am. Ex- 
change Nat. B’k or order. Brown, Bonnell & Co., by F. H. Mat- 
thews, tr. 


(“ Exuipit P.”) 


$8,333. Younestown, Dec. 24, 1883. 
On Ap’l 23, 1883, after date, we promise to pay to the order of Dan. 
P. Eells eight hundred & thirty-three dollars at Com’! Nat. Bank, 


Cleveland, O., value received. 
No. —. Due ' 


BROWN, BONNELL & CO., 
By F. H. MATTHEWS, 7r. 
Copy. 
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(Endorsed on back:) Dan. P. Eells. Brown, Bonnell & Co., by 
H. C. Ayer, p’t. 
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172 (Exuipit A.) 


Younastown, April drd, 1882. 

Resolved, That this corporation issue and negotiate its coupon 
bonds in the aggregate sum of five hundred thousand dollars in the 
denomination of five thousand dollars each, bearing interest at six 
per cent. per annum, and that its president and secretary be hereby 
empowered and instructed to execute and deliver to Dan. P. Eells 
and John Hay, as trustees for the holders uf said bonds, a mortgage 
in the words and figures hereinafter written, the form and terms of 
said bonds being set out in full in said mortgage, which next here- 
after follows. And be it further resolved, That to further secure 
payment of said bonds and coupons the president of this corporation 
be authorized to assign to said Dan. P. Eells and John Hay as 
trustees 793 shares of the capital stock of the Mahoning Coal Com- 
pany owned by thisjcorporation, and in that behalf to execute an 
agreement with them in the words following, to wit: 

This agreement, made this 3rd day of April, 1882, at Youngstown, 
Ohio, between Brown, Bonnell and Company, a corporation of the 
State of Ohio, of the first part, and Dan. P. Eells and John Hay, of 
the second part, witnesseth : 

That whereas the said corporation has resolved to borrow money 
in the sum of five hundred thousand dollars ($500,000) and to issue 
therefor its bonds, payable to bearer, in the denomination of five 
thousand dollars each, the said bonds to be of the tenor named in 
the form thereof set out in a certain real estate mortgage of this date 
executed by said corporation to the parties of the second part herein 

to secure the payments of the said bonds, to which mortgage 
173 reference is hereby made, such mortgage conoiying to said 

parties of the second part as trustees all the real estate in 
the city of Youngstown, Ohio, known as the Brown, Bonnell and 
Company Iron Works; 

And whereas for the further security of the payment of said bonds 
and all of them and of their interest coupons thereon the party of 
the first part has this day assigned to the parties of the second part 
as trustees seven hundred and ninety-three (793) shares of the capi- 
tal stock of the Mahoning Coal Company, a mining corporation of 
said State, and has delivered to the parties of the second part, with 
the foregoing assignment endorsed thereon, the certificate issued by 
sai mining corporation to the party of the first part for the said 
793 shares : 

Now, therefore, it is agreed between the parties aforesaid as fol- 
fows, to wit: | 

1. That so long as the party of the first part shall not be in default 
in the payment according to their tenor of the aforesaid bonds and 
interest coupons or any of them all the said shares shall remain on 
the share transfer books of suid mining corporation, standing in the 
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name of the party of the first part, with full power in it to vote the 
sume at all meetings of said mining corporation the same as if said 
assignment in pledge had not been made, and so long — the party of 
the first part shall not be entitled to claim and have paid to it for its 
own use and benefit all dividends and profits and dividends of coal 
made by said mining company on account of said 793 shares, not- 
withstanding the property and assets of said mining company and 
the value of said shares be thereby impaired. 
2. That in case of a sale of said shares on the trust herein 
174 ~— created the avails thereof, first deducting cost and a reason- 
able compensation to the parties of the second part, shall be 
applied to the payment of all of said bonds then remaining outstand- 
ing and unpaid without preference to any because of difference in 
time of maturity, but in such case all the matured interest coupons 
vn all outstanding bonds shall be paid before payment of any part 
of the principal. 

3. So soon as all of said bonds and interest coupons shall be paid 
the parties of the second part shall re-assign all said shares to the 
party of the first part. 

In testimony whereof the party of the first part has caused its 
corporate name to be written hereunder,by its president, and the 
parties of the second part have hereunder set their hands on the 
day first above written. Thus executed in 3000 


(Signed) BROWN, BONNELL & CO., 
By H. C. AYER, President. 
(Signed) DAN. P. EELLS. 


There being no further business before the meeting, upon motion 
the same was adjourned. 
(Sizned) F. H. MATTHEWS. 
H. C. AYER, President. 
, Sec’y PB. T. 
175 Younastown, O., Dec. 29, 1882. 
A meeting of the board of directors of Brown, Bonnell & 
Co., having been legally called, was this day held at the principal 
office in this city 

Present: Messrs. H. C. Ayer, D. P. Eells, W. H. Harris, C. A. Otis, 
Fk. H. Matthews, Jno. J. Williams, R. J. Wick, and A. W. Jones, Mr. 
H. C. Ayer presiding. 

Mr. Ayer suggested that a committee be appointed to negotiate 
the bonds, amounting to $500,000, authorized by the board at their 
meeting April 3rd, 1882. After some discussion it was thought best 
to defer consideration of that matter until the annual meeting Jan. 
16th, 1883. 

There being no further business to consider, the meeting was 
therefore adjourned. 

(Signed) H. C. AYER, President. 
F. H. MATTHEWS, See’y P. T. 


Copy of minutes of meeting held by Brown, Bonnell & Co. April. 
3rd and Dec. 29th, 1882. 
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SCHEDULE. 


Statement of Judgments and Costs in Cases of Sundry Creditors vs. 


Brown, Bonnell & Co. 


— 


Judgment creditors. 


| Briar Hill Iron & Coal Co.-.--. 
BR. a ae 
ee | 


Andrews Hitchcock.___--.----- 


First National Bank, Youngs- | 
town, i eel --------| 


Second National Bank , Youngs- | 
I, Be ennss cccnnnescace 


Henry W ane eynr eee | 


Grange Savings & Loan Asso. seh 


Hubbard National Bank... ---- | 


elit 
Chas. 8S. Worden ............-- 
fe) ee 
A 
Leadville Coal Co...........--- 
John J. Williams............-.- 
Greenville National Bank ___--- 
Farmers’ & Mechanics’ National 

a SOR ACO An NaS Ne NT pe eae 


“er ror rr — rr — — ee ~—-—- -—— — -— 


| Shenango Coal Co.-......-..--- 
| Westerman, Files & Co.___---_- 
Sharon National Bank ~__.----- 
Rr Wc DOE cocacccnescces 
Gerard Savings Bank -.---.---- 


Farmers’ D. & 8S. Bank, Poland_! 
Florence Mining Co..__---- ..-- | 


Carbon Limestone Co... -. ___- 
eeppertns Cent Oe...cccsccccoces 


Witch Hazel Mining Co.*_____- | 
Dexter B. Chambers____. --_--- | 


Himrod F urnace Co ala 


_ Judgment. 


10,846 ! 
28, 386 
14,774 § 
21,908 


51,388 


12,796 
11,446 
11,885 
11,663 

2,600 


17,383 7 


17,699 

5,835 
11,974 
18,457 


9,965 6 


10,418 
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~~ 
Schedvle—Continued. 
178 | Citetent 
Date : Judgment creditors. Judgment. ~ — Increase. 
| 
1883. | 
ec 10 | P. Jacobs & Sons ...... ........| 4,720 00 8 35 
4 | Sidney Strong. ....------------| 152 00 2 95 
eae 1,108 00 2 95 
as J. iH. Outhwaite & Cc... -.-.-- 983 00 3 03 
£ ee 5,735 00 | 3 03 
First National Bank, Mercer, | | 
aii AS 5,330 60} 319) 
Reid Bros......-- a 5,972 00 | 3 03 | 
National Bank of W. Va._____- 5,640 00 | 8 59 
First National Bank of Bellaire- 5,830 00 | 3 27 
Park & Westlake.___......-__- 262 74 | 2 87 | 
Lang & Davidson.............- 1,266 50 | 3 03 
. e*} eos | 580 00 | $19. 
American Exchange Nat. Bank.| 11,187 36 | 3 58 | 
Cen By Be nwenccenenanen 530 65 | 3 11) 
Allegheny Coal Co, ......-.---- 157 70 | 319 | 
I sii 1,194 30) 3 19 
Harman Austin -..........---- -4,997 00 | 819) 
National Bank Fenyette Co. ..-- 75,320 00 | 5 83 | 
P. & L. E. R.R. Co._..-....-..| 10,488 00| 3 20) 2 48 
Dec. 15 | Martin Quigley ...... .......-.- 3,485 90 2 95 | 
RE Fe ocitiencs ean 1,627 22 2 95 | 
> Total judgments of Dec. 10 | | 
GE Bie cnnnndaveececce:| QGaeeet 68 60 | 2 48 
> Total judgments Nov. 22nd | | 
brought over.........-- | 570,806 61 | 121 95 | 81 04 
| 718,274 40 | 190 55 | 83 52 


CLEVELAND, Sept. 23, 1882. 


D. P. Fells, trustee: 


Please deliver to the Commercial Nat. Bank thirty bonds of $5,000 
each of this company from the amount now remaining in your hands, 


or for their benefit by said bank. 
Yours truly, 


(Signed) BROWN, 


(Written across the face.) 
Received thirty bonds of $5,000 each on this order Sept. 23, 1882, 


Nos. 71 to 100, inclusive. 
(Signed) 


14—227 


to be by them held as collateral security for all loans made by them 


BONNELL & CO., 
By F. H. MATTHEWS, Treas’r. 


J. COLWELL, Cas’r. 
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No. 2. | 

CLEVELAND, O., June 19, 1882. { 

Dan. P. Eells, trustee : | \ 
Dear Srr: Please deliver to Mr. Amasa Stone ($100,000) one 


hundred thousand dollars of our bonds now in your hands as 
security for his endorsement of $50,000 of our paper. 
(Signed) BROWN, BONNELL & CO.,, 
By F. H. MATTHEWS, Treas. 


180 : (Written on the face.) 


Ree’d from D. P. Eells, trustee, on this order twenty bonds of $5,000 
each, Nos. 41 to 60, inclusive, in full par value one hundred thou- . 
sand dollars. 

Cleveland, June 30, 1882. 

(Signed) A. STONE. 


Four of the above-named bonds given to Chas. A. Otis by order 
of F. H. Matthews, V. p’t., and H. C. Ayer, pres't. 
Dec. 5, 1882. 
(Signed) D. P. EELLS. 


No. 3. 


| CLEVELAND, June 19, 1882. 
Dan. P. Eells, trustee: 


Please deliver to W. H. Harris & Dan. P. Eells each twenty 
bonds of $5,000 each of Brown, Bonnell & Co., in your hands, to be 
by them held as collateral security for the payment of the notes of 
Brown, Bonnell & Co., amounting to $50,000, endorsed by W. H. 
Harris, and $50,000 endorsed by Dan. P. Eells, and all renewals or 
partial renewals of the same, said endorsements being for the use and 
benefit of Brown, Bonnell & Co. 

(Signed) BROWN, BONNELL & CO., 
By F. H. MATTHEWS, 7’r. 


(Written across the back.) 


Rec'd bonds as written, to wit, twenty bonds of $5,000'each for D. 
P. Eells and twenty bonds of $5,000 each for W. H. Harris. 
June 19, 1882. 
(Signed) DAN. P. EELLS, a” 
For Himself and W. H. Harris. , 4 


181 ( Written across the face.) 


Permission is given, Dec. 11, 1882, to deliver of these bonds eight 
bonds (four by W. H. Harris and four by D. P. Eells) to Chas. A. 
Otis, to be by him held as collateral for endorsement for our paper, 
as per order given him this day by D. P. Eells, trustee. 

(Signed) BROWN, BONNELL & CO., 
By F. H. MATTHEWS, 77. 
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No. 4. 


CLEVELAND, O., Dec. 11, 1882. 
D. P. Eells, trustee: | 
Please deliver to Chas. A. Otis four bonds of $5,000 each, in all 
20,000, which, with four bonds each to be delivered him from those 
now held by A. Stone, D. P. Eells, and W. H. Harris, make sixteen 
bonds of Brown, Bonnell & Co. ($80,000) to be by him held as col- 
lateral security for the payment of $50,000 of the notes of Brown, 
Bonnell & Co., endorsed by him for our use and benefit, and for any 
renewals or partial renewals of the same. 
(Signed) BROWN, BONNELL & CO. 
By F. H. MATTHRES, Treas. 


(Written on the face.) 


Ree’d Dec. 11, 1882, four bonds from Dan. P. Eells, trustee, A. 
Stone, W. H. Harris, and D. P. Eells, in all sixteen bonds, of $5,000 
each, or $80,000 par value, to be by me held as collateral security, 
as stated in this order. 


(Signed) CHAS. A. OTIS. 


182 “Mortgage Deeds.” Brown, Bonnell & Co. to Dan. P. Eells et al., 
Trustees. 


This indenture, made this 3rd day of April, A. D. one thousand 
eight hundred and eighty-two, by and between Brown, Bonnell & 
Co., a corporation organized and existing under the laws of the State 
of Ohio, party of the first part, and Dan. P. Eells and John Hay, of 
Cleveland, Ohio, parties of the second part, witnesses: 

That whereas the party of the first part, being thereto empowered 
by law, has, by due action taken, resolved to borrow money—in the 
aggregate five hundred thousand dollars—and to issue therefor its 
bonds bearing even date herewith, one hundred in number, in the 
denomination of five thousand dollars each, all of like tenor except 
as to the time of their maturity, of which bonds six are payable in 
two years, seven in three years, eight in four years, nine in five 
years, ten in six years, twelve in seven years, fourteen in eight years, 
sixteen in nine years, and eighteen in ten years, from the date 
thereof, the bonds to be duly executed under the seal of the party of 
the first part by the president and treasurer thereof, and the interest 
coupons to be authenticated by the lithograph fac-simile of the sig- 
nature of said treasurer, and the bonds also the [to] bear the certifi- 
cate of the parties of the second part, each of which bonds, with the 
coupons attached, shall, except as to the time of maturity, be of the 
tenor and effect following—that is to say: 


183 UnireD STATES OF AMERICA, 


No. —. State of Ohio. $5,000. 


Brown, Bonnell & Company, a corporation organized and exist- 
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ing under the laws of Ohio, acknowledges itself indebted unto 
Dan. P. Eells and John Hay or bearer in the sum of five thousand 
dollars, and promise to pay the same on the third day of April, A. 
D. one thousand eight huudred and — (18-), at the Commercial Na- 
tional Bank, in the city of Cleveland, Ohio, and to pay interest 
thereon from and after the third day of April, 1882, at the rate of 
six per cent. per annum, semi-annually, on the third days of Octo- 
ber and April in each year, at said bank, upon presentation and sur- 
render of the interest warrants hereto saael as they respectively 
become payable. This bond is one of a series of one hundred bonds, 
numbered consecutively from number one to number one hundred, 
inclusive, all of like date and amount and of the same tenor, except 
as to the time of their maturity, of which series six bonds, numbered 
consecutively from number one to number six, inclusive, are pay- 
able on the third day of April, 1884; seven bonds, numbered con- 
secutively from number seven to number thirteen, inclusive, are 
payable on the third day of April, 1885; eight bonds, numbered con- 
secutively from. number fourteen to number twenty-one, inclusive, 
are payable on the third day of April, 1886; nine bonds, numbered 
consecutively from number twenty-two to number thirty-six, are 
payable on the third day of April, 1887; ten bonds, numbered con- 
secutively from number thirty to number forty, inclusive, are pay- 
able on the third day of April, 1888 ; twelve bonds, numbered 
184 consecutively from number forty-one to number fifty-two, in- 
clusive, are payable on the third day of April, 1889; fourteen 
bonds, numbered consecutively from number fifty-three to number 
sixty-six, inclusive, are payable on the third day of April, 1890; 
sixteen bonds, numbered consecutively from number sixty-seven to 
number eighty-two, inclusive, are payable on the 3rd day of April, 
1891, and eighteen bonds, numbered consecutively from number 
eighty-three to number one hundred, inclusive, are payable on the 
third day of April, 1892. The payment of the principal and interest 
of all of said bonds is secured by a deed in the nature of a mortgage, 
bearing even date herewith, made by said corporation to said Dan. 
P. Eells and John Hay, trustees, conveying to them, in trust for the . 
security of the successive holders of all said bonds, all the real estate 
of said corporation situate in the city of Youngstown, county of 
Mahoning, and State of Ohio, consisting of about forty-five acres of 
land, with the two blast-furnaces, six iron rolling mills, and other 
buildings, improvements, fixed machinery, and other fixtures 
thereon, and of all the interest of said corporation in what is known 
as the Struthers Furnace, blast-furnace, property, comprising about 
32 acres,in the the township of Poland, in said county, and is fur- 
ther secured by a pledge in writing to said Dan. P. Eells and John 
Hay, upon the trust aforesaid, of 793 shares of the capital stock of 
the Mahoning Coal Company, a mining corporation of the said State 
of Ohio, to which mortgage and pledge reference is hereby made, 
and. upon the certificate of said trustee hereon endorsed, this bond 
will become secured by the said mortgage and by said pledge of 
shares. 
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In testimony whereof the said corporation, Brown, Bonnell 
185 & Company, has caused its corporate seal to be hereto affixed 
and this bond to be subscribed by its president and treasurer 
and the accompanying interest warrants to be authenticated by the 
lithograph fac-simile of the signature of said treasurer on this 3rd 
day of April, A. D. 1882. 
[SEAL. ] , Treasurer. , President. 


( Trustee Certificate.) 


We hereby certify that the within bond is issued under and bv 
virtue of the deed in the nature of a mortgage, therein named, and 
that the payment of the principal and interest of said bond is secured 
by said mortgage and by the pledge of shares therein named. 


Coupon. 


$150. On the third day of October, 1882, Brown, Bonnell & Com- 
pany will pay to the bearer, at the Commercial National Bank, in 
the city of Cleveland, Ohio, one hundred and fifty dollars, being the 
semi-annual interest that day due on its bénd No. —. 


F. H. MATTHEWS, Treasurer. 


And whereas, for the purpose of securing the payment of said 
bonds and the interest thereon, the party of the first part is by law 
authorized and has, by due action taken, determined to make this 
deed in the nature of a mortgage, and directed its president and sec- 
retary to execute and deliver said deed to the parties of the second 
part, as trustees: 

Now, therefore, in order to secure tlhe payment of said donds and 
the interest coupons thereto attached and the performance on its 

part of its covenants in this indenture contained, and in con- 
186 sideration of one dollar to it paid by the parties of the second 

part, the receipt whereof is hereby acknowledged, the party 
of the first part does hereby grant, bargain, sell, alien, convey, and 
confirm unto the parties of the second part and the survivors of 
them and unto his heirs and assigns forever all of the following 
twenty-nine parcels of land— 

Situate in the city of Youngstown, county of Mahoning and State 
of Ohio, and all and singular the two blast-furnaces, the six rolling 
mills, and all the other buildings, structures, improvements, fixed 
machinery, and other fixtures thereon, of which parcels of land the 
Ist parcel is part of lot No. 10, in the east division of outlots in the 
original town plot of Youngstow n, and is bounded as follows: Be- 
ginning at a post on the east line of the highway to Gibson’s fording 
und 15 feet feet from common water-mark in the Pennsylvania and 
Ohio canal, running thence south on the east line of said road 16 
rods, thence east 10 rods, thence north 16 rods, thence west on the 
bank of said canal 15 feet from common water-mark 10 rods to the 
place of beginning, containing one acre of land. 

The 2nd parcel is also a part of said outlot No. 10, and is 


—_—" 
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bounded as follows: Beginning at the northeast corner of the Ist 
parcel 15 feet from the top water-line of the said canal, running 


thence south 18 rods and 23 links to the Mahoning river, thence 

easterly on the north bank of said river 18 rods and 12 links to a 

post near the outlet of a ditch, thence north parallel with the east 

line of the Ist parcel 16 rods and 21 links to the bank of said 

canal, and thence on the bank of said canal N. 863° W. 18 rods to | 
the place of beginning, containing about 2 acres and 17 perches. 

187 The 8rd _ parcel is bounded as follows: Beginning at low- P 
water mark, on the north bank of the Mahoning river and on ~e 


the east line of said 2nd parcel, on which stands the Falcon Furnace, 
running thence north on said east line of the second parcel to a stake 
15 feet from the water in said canal; thence eastwardly along the 
bank of said canal, keeping 15 feet from the water therein, to a point 
such that if a line was drawn from it southerly parallel with the 
first-named boundary line of this parcel so as to meet a line drawn 
eastwardly along the bank of said river from the place of beginning 
there would be contained within said four boundary lines one 
acre of ground; the said parcel has for its boundary lines the said 
four described lines. 

The 4th parcel is known as part of lot No. 1,in the original sur- 
vey of the south division of outlots in the town plat of Youngstown, 
and is bounded on the northerly side by the outer line of the towing- 
path of said canal, on the easterly side by the highway or street 
leading to the Mahoning bridge, un the southerly side by the Ma- 
honing river, and on the westerly side by the west line of said lot 
No. 1, which is also the east line of lands formerly owned by the late 
William Rayer, deceased. 

The 5th parcel is bounded as follows: Beginning at the northwest 
corner of a lot known as the Phoenix Furnace lot, and at a point 15 
feet south of the common water-mark in said canal, thence running 
S. 294° W. 8 chains and 35 links to low-water mark on the N. bank 
of the Mahoning river; thence north 823° N. 6 chains 7$ links; 
thence north 294° E. 3 chains 30} links; thence N. 603° W. 1 chain 
894 links; thence N. 294° E.5 chains 30 links to an iron stake 15 
feet south of the top water-line of said canal; thence 8. 73° E. 1 chain 

72 links; thence S. 767° E.6 chains 4 links to the place of 
188 beginning, containing about 5.924 acres. 

The 6th parcel is bounded and described as follows: Begin- 
ning ata point onthe north line of the right of way and lands formerly 
belonging to the Pennsylvania and Ohio Canal Company where said 
line is met by the west line of the east half of lot No. 23 of Bane and ode 
Wick’s subdivision of a part of the south division of outlots in the \ 
town plat of Youngstown, thence running northerly along said west : 
line to the south line of the north half of said lot No. 33; thence 
westerly along said south line and parallel with Bane street to the 
west line of said lot 53; thence northerly along said west line of 
said lot 30 feet; thence easterly parallel with Bane street to the 
west line of the east half of said lot; thence northerly along said west 
line of said east half of said lot 12 feet; thence easterly parallel with 
Bane street to the east line of said lot 33; thence northerly along 


be om 
-” 
ma 


THE LAKE SUPERIOR IRON CO. FET AL. 111 


said east line of said lot to the south line of Bane street; thence east- 
erly along the south line of Bane street to a point where said south 
line of Bane street would be met by the production southerly of the 
east line of Walnot street; thence northerly along the southerly pro- 
duction of said east line and along the east line of Walnot street to 
the northwest corner of lot No. 21 of said Bane and Wick’s subdivis- 
ion; thence easterly parailel with Bane street to the northeast corner 
of lot No. 16 of Baine & Wick’s said subdivision ; thence easterly 
along the south line of an alley to the west line of Presque Isle street; 
thence southerly along said west line last named to the north line of 
the right of way and lands formerly belonging to said canal com- 
pany, and thence westerly along said north line of said right of way 
and lands last named to the place of beginning. 

The 7th parcel is a part of lot No. 252 of the latest number- 

ing of lots in said city, and is bounded as follows: Beginning 
189 at the southeast corner of said lot, thence running northerly 

along the east line thereof 18 feet; thence by a southwesterly 
course to a point on the south line of said lot distant westerly 453 
feet from the southeast corner of said lot; thence easterly along the 
south line of said lot 453 feet to the place of beginning. 

The 8th parcel is bounded as follows: Beginning at a point on 
the east line of Presque Isle street 8. 23° W. 26 links from the south- 
west corner of a lot conveyed to Brown, Bonnell & Co. by C. H. 
Andrews et al. by a deed which is recorded in the records of said 
county in vol. 20, at page 84 et seq., thence running 8S. 23° W. along 
said east line of said street 20 feet; thence 814° E. 1 chain and 52 
links; thence 4° E. 20 feet; thence N. 813° W. 1 chain 58 links 
to the place of beginning. 

The 9th parcel is that part of lot No. 33 which was conveyed to 
Andrews & Hitchcock 2 July, 1860, by David Todd, and is bounded 
as follows: Beginning at a stake on the line between said iot and 
iot 82 1 chain and 68 links S. 294° W. from the south line of Front 
street, thence running S. 293° W. 95 links to the canal; thence up 
said canal 49 links; thence N. 4° FE. 1 chain 50 links; thence 8. 
82}° E. 31 links; thence S. 873° E. 58 links to the place of begin- 
ning. 

The 10th parcel is that part of outlot No. 32 of the southeast divis- 
ion of outlots in the former village of Youngstown which, on the 
12th September, 1859, was conveyed by J. Warner to Andrews & 
Hitchcock, and is bounded as follows: Beginning at a stake where 

the west line of said lot 32 meets the berme bank of said canal, 
190 running thence N. 293° E. 95 links; thence 8. 85° E. 1 chain 

23 links; thence S. 283° W. 80 links; thence 8. 89° W.1 
chain 30 links to the place of beginning. 

The 11th parcel is the south part of city lot No. 281 of the latest 
numbering of lots in said city, and is bounded as follows: Begin- 
ning ata point on the east line of Presque Isle street 5S. 2° W. 2 
chains 78} links from the southeast corner of Front street and Presque 
Isle streets, thence running along the east line of Presque Isle 
street S. 24° W. 26 links; thence S. 79?° E. 1 chain 53 links; thence 
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N. 4° E. 21 links; thence N. 77° W.1 chain 55 links to the place of 
beginning. 

The 12th parcel is known as city lot No. 280 of the latest num- 
bering of lots in said city, and is bounded as follows: Beginning at 
a point on the east line of Presque Isle street S. 25° W. 20 feet from 
the southwest corner of said lot 281, thence running along the east 
line of said street S. 24° W. 65} links to said canal; thence along 
the north side of high water in said canal S. 834° E. 1 chain 50 
links; thence N. 4° E. 514 links; thence N. 792° W.1 chain 52 
links to the place of beginning. 

The 13th parcel is all the land which was conveyed on the 5th 
December, 1863, by William Lindsey et ux. to the firm of Brown, 
Bonnell & Co. by a deed which is recorded in said records in vol. 
28, at. page 235 et sey., which deed is here referred to. 

The 14th parcel is all the land ever owned or occupied by the 
Pennsylvania and Ohio Canal Company which lies between the 
center of Crab creek on the east and the east side of what is known 

° & . . 
as Rany’s mill on the west, including between said east and west 
boundaries all of the land ever occupied by berme bank, water 
channel, and towing-path of said canal. 
191 The fifteenth parcel comprises all the lands conveyed to the 
firm of Brown, Bonnell & Co. by Henry Manning on the 26th 
November, 1863, by a deed recorded in said records, in vol. 19, at 
page 711, except such part of said lands as lie in the fourteenth par- 
cel and including all such rights as were conveyed by said Henry 
Manning in his said deed, which is here referred to. 

The fifteen parcels above named were conveyed on the 9th day of 
October, 1875, by Joseph H. Brown et al. to the party of the first part 
by a deed which is recorded in the records of said county in vol. 
38, at page 606 ef seq., and is here referred to. , 

The sixteenth parcel is the west half of the south half of lot No. 
33, in Bane and Wick’s said subdivision, and also all of lot No. 32, 
in said subdivision, except such part of said lot No. 32 as was sold 
by Almon Raney and wife and Bostwick Raney to Ellen Ferrall, 
and except also such part of said lot 32 as was conveyed by said 
Almon Raney and wife and Bostwick Raney to Ann McGraw by a 
deed which is recorded in the records of said county in vol. 19, at 
page 493. Said sixteenth parcel was conveyed to said corporation 
9th October, 1879, by H. O. Bonnell et ux. by a deed recorded in said 
records in vol. 45, at page 352. 

The seventeenth parcel is the north half of the west half of lot No. 
33 of said Bane and Wick’s subdivision, excepting so much thereof 
as was conveyed away by George A. Young prior to March, 1880. 
The part above conveyed of said north half was conveyed to said 
corporation by A. W. Jones e¢ ux. 24th April, 1880, by a deed re- 
corded in said records in vol. 47, at page 384, and this seventeenth 
parcel shali contain as a part thereof all the interest conveyed by 

said Jones in said deed to said corporation in any other part 

192 of said lot 33 of said subdivision. 
The eighteenth parcel contains all that part of lot 275 of 
the latest enumeration in said city which was conveyed to said cor- 
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poration by Mary Degen ef al. 24th November, 1880, by a deed 
which is recorded in said records in vol. 48, at page 98. 

The nineteenth parcel is city lot No. 574 of the latest enumeration 
in said city,and was conveved to said corporation 5rd January, 1551, 
by John Rigney et ux. by deed recorded in the records of said county 
in vol. 45, at page 583. 

The twentieth parcel is lot No. 572 of the latest enumeration in 
said city, and was conveyed 8th February, 1851, to said corporation 
by Bryan Kennedy et al. by a deed recorded in said records in vol. 
49, at page 14. 

The twenty-first parcel is lot No. 571 of the latest enumeration in 
said city, and was conveyed 22nd February, 1851, to said corporation 
by E. M. Wilson, administrator of Patrick Corrigan, by a deed re- 
corded in the said records in vol. 48, at page 201. 

The twenty-second parcel is the east half of lot No. 580 of the 
latest enumeration in said city, and was conveyed to said corpora- 
tion 19th March, 1881, by Christian Ludt et al. by a deed recorded 
in said records in vol. 49, at page 93. 

The twenty-third parcel is the northwest part of original lot No. 
1l,as shown by plat of village lots of Youngstown made by Dr. 
Henry Manning and recorded in Mahoning County Records of Plats, 
vol. 1, page 51, bounded as follows: Commencing at the northwest 
corner of said lot No. 11, thence N. 74} degrees E. 1 chain to lot 

owned by M. Fee and now known as city lot 582, new num- 
193i bers; thenee south two chains 71} links; thence west 93 

links to the east line of original lot No. 12; thence N. } degree 
Ki. 2 chains 443 links to the place of beginning, containing about 
one-fourth of an acre of land,and was conveyed Ist July, 1881, to 
said corporation by Thomas George et ux. by a deed recorded in said 
records in vol. 49, at page 393. 

The twenty-fourth parcel is the west half of lot No. 580 of the 
latest enumeration in said city, and is the same land which was con- 
veyed to said corporation Ist July, 1881, by Catharine Scanlon et al. 
by a deed recorded in said records, in vol. 49, at page 392. 

The twenty-fifth parcel is part of a larger parcel of ground con- 
veyed to John Stambaugh, trustee, by W. 5S. Parmelee, trustee, 51st 
July, 1871, by a deed recorded in said records, in Deed Book 31, at 
page 273 et seq., and is bounded and described as follows: Beginning 
on the east line of said larger parcel .* the middle of a stone monu- 
nent standing at the northeast corner of a piece of ground conveyed 
by the Liberty & Vieuna Railroad Company to the Ashtabula, 
Youngstown & Pittsburgh Railroad Company by a deed dated 20th 
August, 1871, and recorded in said records, in vol. 33, at page 463 
et seq., thence, ranning along the east line of said larger parcel con- 
veyed as aforesaid by W. S. Parmelee, trustee, N. 30 degrees 28 
minutes east about 398.7 feet to a stone monument at a point 15 
feet southerly from the line of high-water mark on the south side of 
the Pennsylvania & Ohio canal; thence, along a line parallel with 
and distant fifteen feet southerly from the said line of bigh-water 

mark on the south side of said canal, N. 49 degrees 44 min- 
194 utes W. about 135} feet to a point which, measured along a 
15—227 
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line perpendicular to the east line of Market street, is distant 
easterly 150 feet from the east line of Market street; thence, along 
a line parallel with and distant 150 feet easterly from the east line 
of Market street, 8S. 31 degrees 20 minutes W. about 421.2 — to the 
north line of said ground conveyed as aforesaid to the Ashtabula, 
Youngstown & Pittsburgh Railroad Company, and thence, along 
the said north line of land conveyed to said railroad company, 8.59 
degrees 2 minutes E. about 139.7 feet to the beginning, containing 
1 acre and .28388 of an acre of land, and is the same land conveyed 
to said corporation by John Stambaugh, trustee, ef a/. 14th July, 
1881, by a deed recorded in said records, in vol. 50, at page 66 
el seq. 

The twenty-sixth parcel is the east end of outlot No. 2,in said city, 
contains about 3 & 755 of an acre of land, and is the same land 
conveyed to said corporation 30th July, 1881, by Edwin Bell et al. 
by a deed recorded in said records, in vol. 50, at page 65 et sey., 
which deed is here referred to for a more particular description of 
said Jast-named parcel. 

The twenty-seventh parcel is lot No. 576 of the latest enumera- 
tion in said city, and was conveyed to said corporation 16th No- 
vember, 1881, by Mary Kelley by a deed recorded in said records, in 
vol. 51, at page 34. 

The twenty-eighth parcel is the east part of lot No. 575 of the 
latest enumeration in said city, and is bounded as follows: Begin- 
ning at the northwest corner of lot No. 574, on the south line of the 
Pennsylvania and Ohio canal, thence in a westerly course, parallel 

with the south line of said lot No. 575, 25 feet; thence south, 
195 parallel with the west line of lot No. 574, to the north line of 

lot No. 573; thence east along the north line of said lot No. 
573 25 feet to the southwest corner of lot No. 574, and thence north 
along the west line of lot No.574 to the place of beginning, and was 
conveyed to said corporation 25th November, 1881; by Mary Joice 
et al. by a deed recorded in said records in vol. 51, at page 68. 

The twenty-ninth parcel is the west part of lot No. 575 of the lat- 
est enumeration In said city, situated on the south side of the Penn- 
sylvania and Ohio Canal, bounded on the north by the towing-path 
of said canal, on the east by the east part of said lot No. 575, which 
said east part was conveyed by Charles Gillen to Mary Kelley; on 
the south by lots 573 and 577, and on the west by lot 576, and was 
conveyed to said corporation 2nd December, 1881, by Michael Con- 
nors et ux. by a deed recorded in said records in vol. 51, at page 90. 

Also all the right, title, and interest of the party of the first part 
in and to that lot of land on the northeast corner of Bayne and Cham- 
pion streets, in the city of Youngstown, on which stands the new brick 
office recently erected by it. 

Aiso all the other lands and rights in lands in said city of Youngs- 
town owned by said party of the first part as a part of its iron man- 
ufacturing works therein, saving the reservations and exceptions 
hereinafter written. 

Also all the right, title, and interest of the party of the first part 
in and to those two certain parcels of ground in the township of 
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Poland, in said county, one of about 29,4,%, acres and one of about 
2,35 acres, known as the Struthers Furnace property, lately pur- 

chased by contract by the party of the first part from Thomas 
196 Struthers ct al., and now in its possession, and in the blast- 

furnace, and in all buildings, structures, fixed machinery, and 
other fixtures thereon, saving and reserving, nevertheless, out of and 
from the above convevance all that part of the twenty-nine parcels 
first above named which was conveyed by the party of the first part 
tothe N. Y., P. & O. Railroad Company as a right of way for its 
railroad and.all the part of the residue of said twenty-nine parcels 
which lies north of the land so conveyed to said railroad company, 
and also reserving and excepting all the right in and parts of all the 
said first-named twenty-nine parcels of land which were reserved 
and excepted to the respective grantors in all of the deeds to the 
party of the first part above named; and this conveyance is made 
subject to the stipulations in all said deeds contained; to have and to 
hold all and singular the premises aforesaid, but subject to the res- 
ervations above named, unto the said parties of the second part as 
joint tenants, and not as tenants in common, and to the survivor of 
them and to his heirs and assigns forever, but nevertheless in trust 
to secure the payment according to their teiér and to the successive 
owners and holders thereof of each of said bonds and of each of said 
interest coupons thereto attached, and upon the further trusts and 
conditions following and subject to the powers and agreements here- 
inafter named; and it is expressly covenanted and agreed between 
the parties to this indenture as follows—that is to say: 

First. That the said bonds shall be certified by the parties of the 
second part according to the form of certificate above named, and 
until so certified shall not become secured hereby ; that until default 
shall be made by the party of the first part in the payment, pursu- 

ant to the terms thereof, of the principal or interest of any of 
197 said bonds, and so long as the’ party of the first part shall 

well and truly perform all its covenants contained in said 
bonds and in this indenture, it shall remain in the quiet and peace- 
able possession, use, enjoyment, and control of all the property here- 
inbefore conveyed, and that if it shall well and truly pay, accord- 
ing to the tenor thereof, each and every one of said bonds, with all 
the interest thereon, and if it shall also at all times keep and  ver- 
form all its other covenants and agreements herein contained, or if, 
in case of default by it in the performance of any of its other cov- 
enants and agreements, it shall, within thirty days after receiving 
notice thereof, either from the parties of the second part or their 
survivor or their successors in the trust, fully repair such default, then 
this indenture and all the rights, title, and estate hereinbefore con- 
veyed shall become and remain void and of no effect, but other- 
wise be in full foree and virtue. 

Second. That so soon as the party of the first part shall, in ac- 
cordance with the terms of its contract with said Struthers and 
others, become seized of the legal title of said Struthers Furnace 
property, it will, upon the request of the parties of the second part 
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or the survivor, convey the same to them upon the same trusts 
herein contained. 

Third. That the party of the first part will, so long as any of said 
bonds or the interest thereon may be outstanding and unpaid, keep 
all of the said conveyed property in good and reasonable repair and 
condition, will cause all taxes thereon to be promptly paid, and will 
neither do nor suffer to be done any act whereby the lien hereby 
created shall be impaired, subject, however, to its rights hereinbefore 

reserved to use and employ said property in the ordinary 
198 manner; and it further hereby agrees to pay all of said bonds 

and the interest warrants attached according to their true 
tenor. 

Fourth. That while any of said bonds or interest remain unpaid 
the party of the first part will keep insured in good and responsible 
companies against loss or damage by fire all such of the inflam- 
mable part of the property conveyed as shall be reasonably in- 
surable in an aggregate sum not less than two hundred thousand 
dollars, if so much insurance can be obtained, such insurance to be 
made and kept payable to the parties of the second part as trustees 
herein; but the money received by the trustees in case of loss or 
damage by fire on account of such insurance shall, upon the request 
of the party of the first part, be applied by the parties of the second 
part to the repairing, replacing, or rebuilding, under the joint di- 
rection and control of both parties, the property so damaged or de- 
stroyed. 

Fifth. That the lien hereby created shall not in anywise be 
lessened or impaired by reason of the additional security for the 
payment of said bonds as named in said bonds. 

Sixth. That in case of a foreclosure of the lien hereby created the 
avails of the property sold, first deducting costs and a reasonable 
compensation to be paid to the parties of the second part herein, 
shall be applied to the payment of all said bonds then remaining 
outstanding and unpaid without preference to any because of differ- 
ence in the time of maturity, but in such case all the matured in- 
terest coupons on all outstanding bonds shall be paid before pay- 
ment of any part of the principal. 

Seventh. And the party of the first part further covenants and 

agrees that it has hitherto never executed any mortgage 
199 or other conveyance creating any lien or incunrbrance on any 
of the above-conveyed lands. 

In testimony whereof the party of the first part has caused its 
corporate seal to be hereto affixed and these presents to be subscribed 
by its president and secretary, and the parties of the second part, in 
token of their acceptance of the trusts hereby created, have hereto 
set their hands and seals on the day first above written. 


HERBERT C. AYER, President. [srat. 
A. W. JONES, Secretary. SEAL. 


Corporate Seal. 
} 
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Signed, sealed, acknowledged, and delivered in the presence of — 
F. H. MATTHEWS, 
S. B. GOODALE, 
As to H. C. Ayer. 
SIDNEY STRONG, 
WILLIAM R. MERRICK, 
As to A. W. Jones. 


THrE State oF New York, ip 
County of New York, City of New York, j 


Before me, a commissioner of deeds for the State of Ohio, resid- 
ing in said city and county, duly commissioned, personally came 
Herbert C. Aver, president of the corporation Brown, Bonnell & 
Company, and acknowledged that as president of said corporation 
he subscribed the foregoing indenture, and that his execution thereof 
and the affixing of the common seal of the corporation thereto was 
done by direction of a resolution of the board of directors, and that 
the foregoing indenture was his free act and deed as such president 

and the free act and deed of the said corporation. 


200 Witness my hand and official seal on. this 16th day of June, 
A. D. 1882. , 
[COMMISSIONER’S SEAL. | S. B. GOODALE, 


Commissioner for Ohio, Resident in New York City. 


THe Strate oF OHIO, me 
Mahoning County, ra 


Before me, a notary public within and for said county, personally 
came A. W. Jones, secretary of the corporation Brown, Bonnell & 
Company, and acknowledged assuch officer he subscribed his name to 
the foregoing indenture and affixed thereto the common seal of said 
corporation, and that the same was his free act and deed as such 
officer and the free act and deed of said corporation; and, being 
sworn, he says that what purports to be the common seal of said 
corporation, hereto affixed, isthe genuine corporate seal thereof and 
was affixed to said indenture by him by order of the board of di- 
rectors of said corporation. 

Witness my hand and seal notarial on this 14th day of June, A. 


D. 1882. 
WILLIAM R. MERRICK, 
[NOTARIAL SEAL. ] Notary Public. 


Received February 17th, 1883, at 2.35 o’clock p.m. Recorded 


February 19th, 1883. 
THOMAS H. WARD, Recorder. 


THe State or Onto, |... 
Mahoning County, _ 


Younastown, Onto, April 5th, 1883. 


I, Thomas H. Ward, recorder of said Mahon- 


’ I. Qo 
[Recorder’s Seal.] ing county, Ohio, in whose custody and keeping 
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201 __ the files and records of said office are required by law to be kept, 

do hereby certify that the above and foregoing isa full, true, 
and correct copy of the within mortgage deed as recorded in said 
County Records of Mortgages in volume 21, at pages 265, 266, 267, 
268, 269, 270, 271, 272, 273, and 274. 


As witness my hand and official seal, at said Youngstown, in said 
county and State, this 5th day of April, A. D. 1883. 
THOMAS H. WARD, Recorder. 


CoMMERCIAL NATIONAL BANK, 
CLEVELAND, O., Dec. 23, 1884. 


Bonds of Brown, Bonnell & Co. Owned by the Commercial Nat'l Bank 
of Cleveland, O. 
Nos. 71 to 100, inclusive, $5,000 each; total_..-.....--. $150,000 
Collateral to claim No. 90. 


Bonds owned by Dan. P. Eells: 
Nos. 1 to 16, inclusive, $5,000 each ; total__..-...-_.--- $80,000 
Collateral to claim No. 95. 


Bonds owned by W. H. Harris: 
Nos. 17 to 32, inclusive, $5,000 each ; total_..-...__- — $80,000 
Collateral to claim No. 96. 


Bonds owned by C. A. Otis: 


Nos. 33 to 44, inclusive, and 61 to 64, inclusive, $5,000 
REE EE a ee ea NT $80,000 
Collateral to claim No. 155. 


Bonds owned by estate of Amasa Stone: 
Nos. 45 to 60, both inclusive, $5,000 each; total... .._. $80,000 
‘ollateral to claim No. 157. 


(Endorsed on back :) Schedule of mortgage bonds held as 
202 ~=collateral. Brown, Bonnell & Co. 


The original bonds herein enumerated exhibited to me and this 
schedule filed December 29th, ’84. : 
A. J. RICKS, Master. 


In the Cireuit Court of the United States for the Northern District 
of Ohio. 
THE LAKE SUPERIOR IRON CoMPANY ef "| 


vs. 
Brown, BonNELL & Company. 


Testimony Taken before A. J. Ricks, Master. 


DECEMBER 22, 1884. 
Complainants’ counsel offered in evidence the report of the master 
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on the indebtedness of Brown, Bonnell & Co., made to the court en 
the — day of , 884, and the decree of the court confirming 
said report. 

Complainants’ counsel also offered in evidence a certified copy of 
the mortgage executed by Brown, Bonnell & Co. to Dan. P. Eells 
and John Hay, trustees. 

Counsel for the defendant consented that complainants’ counsel 
might offer in evidence the bonds in controversy at any time, whether 
counsel for defendant were present or not. 


Whereupon complainants rested. 


203 Defense. 


Rospert McCurpy, called by the defendant, being duly sworr, 
testified as follows: 


By Mr. CRAWFORD: 


Q. Please state vour name, residence, and occupation. 

A. My name is Robert McCurdy; residence, Youngstown, Ohio; 
occupation, president of the First National Bank of Youngstown. 

(. How long have you been president of that corporation ? 

A. Since about January, 1887. 

Q. How long have you been a citizen of Youngstown ? 

A. I have been a citizen of Youngstown about forty years. - I am 
forty-two years old. 

Q. Will you please state whether you have, during the last ten or 
twelve years, been more or !ess familiar, constantly, with the corpo- 
ration known as Brown, Bonnell & Co.—its property, business, and 
credits. 

A. I have been—have had knowledge of it. 

Q. Has not that corporation almost continuously for ten years 
prior to the appointment of a receiver had business relations with 
your bank involving bank accommodations and the discount of 
paper? 

A. Our bank has had very iittle business with the corporation 
of Brown, Bonnell & Co. only up to within a recent time. We had 
business with the early partnership, but after it became a corpora- 
tion the business was done mostly with the other bank there. We 
did not have much business with them. 

Q. What bank? 

A. The Mahoning National. 

Q. Are you a director in the Mahoning National? 

A. No, sir. 
204 Q. State whether you have known pretty familiarly for ten 
years the property of Brown, Bonnell & Co. 

A. I have certainly known it. I could not say whether familiarly 
or not. I have known of the institution very decidedly as being one 
of our main concerns. 

Q. State what your knowledge was as to the amount of bank 
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credits and paper that the company was carrying, say for two years 
prior to the appointment of a receiver. 

A. I have no knowledge of that, except so far as it relates to the 
loan of our own bank. 

Q. Is the First National Bank of Youngstown a creditor of that 
corporation ? 

A. Yes, sir. 

Q. To what amount? 

A. To the amount of $50,000. 

Q. When did it become a creditor ? 

A. I cannot give you that exactly. It was shortly before the re- 
ceiver was appointed. I did not know the bearing of this hearing 
to-day, and I did not go into the office to look at memoranda. I 
can get you that and send it to you. 

Q. The receiver was appointed on the 19th or 20th of February, 
1883. How long was it before that, do you think—one month or 
two months or three months? 

A. I do not think more than a month before that. 

Q. What officer of the corporation made the transaction ? 

A. The officer was Mr. Matthews, vice-president and treasurer. 

Q. Was the transaction made personally with you as an ofticial 
of the First National Bank of Youngstown ? 

A. Yes, sir. 
205 Q. State whether you knew at that time whether there was 
any mortgage upon the property of Brown, Bonnell & Co. 

A. No, sir; I did not. 

Q. During your residence in Youngstown were you or were you 
not aware as to whether or not the property of Brown, Bonnell & 
Co. had ever been subjected to a mortgage? 


Objected to. Objection overruled. 


A. I never knew of any mortgage. 

Q. How long had that company been engaged in business there— 
first as a partnership and then as a corporation ? 

A. I think srnce 1554. 

Q. Had they, during all that time and down to the time of the 
receivership, owned a very large amount of real estate and a large 
and constantly growing plant there? 

A. They had. 

Q. You may state whether in consequence of the way in which 
they did business they were not during all that time using their 
credit in the banks of the place and elsewhere ? 

A. I think, for a large portion of the time, under the old manage- 
ment, they were out of debt and not having any bank accommoda- 
tions; but latterly, of course, they were using large bank accommo- 
dations. 

Q. Please designate about the time that the era of bank accom- 
modations began in the management. How many years before the 
receivership, if you know? : 

A. They began to have large bank accommodations sinee your 
clients got hold of it. 
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Q. That was about what time ? 
A. I cannot renember. 
206 Q. Three or four years before the receivership ? 
A. I should think it was about three years. 
Q. What effect upon the credit of Brown, Bonnell & Co. had the 
fact that the corporation had never executed any mortgage upon its 
plant at Youngstown ? 


Objected to. Objection sustained. 


Q. Were you aware, at the time your bank became a creditor of 
Brown, Bonnell & Co. to the amount of $50,000, that there had been 
a mortgage executed to Dan. P. Eells and John Hay, trustees, in 
April 1882, covering the entire property of Brown, Bonnell & Co. in 
Youngstown, to secure an issue of $500,000 of bonds ? 


Objected to. Objection overruled. 


A. I was not aware of it. 

Q. Did you know, at the time of this transaction with Brown, 
Bonnell & Co., that Mr. Dan. P. Eells, Charles A. Otis, and Mr. Wil- 
liam H. Harris were directors in the corporation of Brown, Bonnell 
& Co. ? ee 

A. I knew that Mr. Otis and Mr. Eells were directors, and if Mr. 
Harris was a director I probably knew that, but I do not recall 
now the list of the directors. 

Q. Were you aware when you became the creditor of Brown, Bon- 
nell & Co., shortly before the receivership, that Messrs. Eells, Otis, 
and Harris were claiming to havea prior lien upon the entire plant 
of Brown, Bonnel & Co. by virtue of holding certain bonds issued in 
April, 1882, as collateral security for their indorsements ? 


207 Objected to. Objection overruled. 


A. I had no knowledge of anything of the sort. 
Q. State whether you would have made the transaction which you 
did make if these facts had then been known to you. 


Objected to; objection overruled ; exception. 


A. I would not. 
Q. When was the first knowledge that you had of the existence of 


this mortgage to Eells and Hay? 
Objected to; objection overruled ; exception. 


A. It was immediately after the failure of John V. Ayer’s Sons. 

Q. State whether you did or did not make any inquiry at the time 
you became the creditor of Brown, Bonnell & Co. as to whether or 
not there was any incumbrance upon the property. 

A. I made the inquiry of F. H. Matthews. 

(. State when and where the conversation was and who were 
present. 

A. The conversation took place in the office of the bank, and there 
Was no person person present but Mr. Matthews and myself. 

Q. What was your inquiry and what was the response thereto? 
16—227 
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Objected to 
The master held that unless counsel stated professionaliy ‘and 
in good faith that he expected to trace the statement sought to be 
proved to the knowledge of the directors of the company and to 
show that it was made by their authority the objection would be 
sustained and the testimony ruled out as incompetent. 
Mr. Crawrorp: I only expect to connect it in the way of 
208 assuming, as a matter of logic and reasoning, that Mr. Mat- 
thews’ conduct in that respect was all in pursuance of an ar- 
rangement made when this mortgage was gotten up, and that was 
that it was agreed among all of the directors, including these pres- 
ent beneficiaries, that its existence should be concealed from the 
public and from creditors, so as to preserve the credit of the com- 
pany. 
The master admitted the testimony subject to exceptions. 


A. I told Mr. Matthews that word had come that there was a 
mortgage on the property. He said there was no mortgage. I 
asked him if one was ever authorized. He said, “ No.” 


No cross-examination. 


R. J. Wick, called by the defendant, being duly sworn, testified 
as follows: 


(By Mr. CRAWFORD :) 


Q. Please state your residence and occupation. 
A. Youngstown,Obiv; I am secretary and treasurer and a director 
of Brown, Bonnell & Co. 
Q. How long have you been a director of Brown, Bonnell & Co.? 
A. Since the January meeting of 1882. 
Q. How long have you known of the preperty and of the affairs 
of Brown, Bonnell & Co.? 
A. For about twenty-five years. 
Q. During all that time have Brown, Bonnell & Co. owned a large 
amount of real estate that‘has their plant upon it at Youngstown ? 
A. Yes, sir. 
Q. State whether or not Brown, Bonnell & Co. had ever executed, 
prior to this mortgage to Hay and Eells, any mortgage upon 
209 their property. 
A. Not. to my knowledge. 
Q. Be good enough to state whether in the year 1882 Brown, Bon- 
nell & Co. were using or were not using their credit very largely to 
conduct their business. 
A. They were. 
Q. About what amount of blank paper and rediscounted paper 
were they carrying during that year? 
. I do not know; I cannot state. 
. A small amount or a large amount? 
. A large amount. 
. Several hundred thousand dollars ” 
. Yes, sir. 
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Q. Were you present at the meeting at which this mortgage to 
Eells and Hay was ordered to be executed ? 
A. I was. 
Q. Have you the record book here? 
p A. Yes, sir. 
Q. What i is the date of it? 
A. April 3d, 1882. 
Q. Be good enough to turn to that meeting. I suppose you kept 
the minutes, did you ? ‘ 
; A. No, sir. 


(By Mr. CRAWFORD:) 


Q. Who were present at that meeting ? 

There were Mr. Matthews, Mr. Ayer, Mr. John I. Williams, Mr. 
A. W. Jones, and myself. 

Q. When was the next meeting after that: was authorized ? 

A. The next meeting was on the 29th of December of that vear. 
» Q. Who were present at that meeting ”? 

A. At that meeting there were pregent Mr. Ayer, Mr. Matthews, 
John I. Williams, myself, A. W. Jones, Mr. Eells, Mr. Otis, and Mr. 
Harris. > 

Q. Were there any meetings of the board of directors in- 
210 + tervening between April, 1882, and December ? 
A. None on record. 
q. Were you present at any? 


: A. No, sir. 
4 Q. Did you ever attend or were you ever asked to attend any 
meeting of the board of directors at the house of Mr. Stone, in Cleve- 
land ? 


A. No, sir. 

Q. In either June or September ‘ 
A. No, sir. 

Q. Did vou ever receive any notice to attend any meeting ? 
A. No, sir; not to my knowledge. 


‘ 


Defendant’s counsel offered in evidence the original minutes of 
the meetings of the board of directors of Brown, Bonnell & Co. held 
April 3, 1882, and December 29, 1882. 

Objected to as not sufficiently proved. 


(. This is the record book, is it ? 
A. Yes, sir: 
FY Q. And are you the custodian of it and the secretary of the corpo- 
M ration ? 
A. I have been since January, 1883. 


(By complainants’ counsel :) 


Q. You did not enter those minutes ? 
A. No, sir. 


(By Mr. CRAWFORD :) 


Q. Was there anything said at the meeting at which this mort- 
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gage was executed with regard to the use that the bonds were to be 
put to or as to whether the mortgage was or was not to go upon 
record ” 


Objected to. Objection overruled. 


A. Not at that meeting in. April. 


211 Q. You were present at the meeting in December, were 
you? 
A. Yes, sir. 


(). Please state all that was said at that meeting on those subjects, 
if anything, and who said it. 
A. It was agreed verbally —— 


Objected to. 
(By the MASTER :) 


Q. Give us what was stated or the substance of it as nearly as you 
can. . 

A. That was what I was about to do. Perhaps it would be fair to 
go back to the January meeting of 1882... That was when this mort- 
gage was first talked of. 


(By complainants’ counsel :) 


Q. You are only asked now about the December meeting. 

A. Well, the directors all—I cannot say exactly who was the 
speaker and who was not. Mr. Eells and Mr. Harris did some speak- 
ing,and Mr. Ayer and Mr. Matthews. Ido not think that I did any. 
And the substance of it was 


Objected to. 


The Master: I am inclined to think you ought to state, if you 
can, who made the statements you are about to give and in whose 
presence. 

A. Mr. Eells, Mr. Matthews, and Mr. Ayer were the principal 
talkers. They said, “ This will not”—(objected to). I do not know 
that I can relate this thing satisfactorily toall. Iam merely giving 
my remembrance of it; it is not a matter of record. 


(By the MASTER :) 


Q. Take Mr. Eells, now. You mention him as one of the gentle- 
men. 


A. He said, “ It will not do for the credit of the concern for this 
to go on record.” 


(By Mr. BaLpwtn:) 


212 Q. Now, you are undertaking to tell what Mr. Eells said ? 
A. Yes, sir. 


(By Mr. CRAWFORD :) 


(. ‘This was in the December meeting, was it not? 
A. No; this was previous to that. 
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(By Mr. BALDWIN :) 


Q. You are asked simply about the December meeting. 
A. Well, I cannot state about the December meeting. 


(By Mr. CRAWFORD ;) 


Q. Do you remember any meeting of the board of directors or 
meeting at wnich Mr. Eells was present other than a regular board 
meeting at which a conversation occurred between him and Mr. 
Matthews with regard to this mortgage? 

A. Yes, sir. 

Q. When was that? 

A. (Referring to minute book.) He was at the meeting of Decem- 
ber 29th. You asked me if he attended any regular meeting. 

Q. I asked when it was that you were present at a conversation 
that occurred between Mr. Eells and Mr. Matthews with regard to 
this mortgage. Was that conversation at that meeting? 

A. The conversation was at the regular meeting, I think, in Jan- 
uary, 1883. I do not remember any conversation at the meeting of 
December 29th. 

Q. Was Mr. Eells present at the annual meeting in January, 1883? 

A. Yes, sir. 

Q. That was the month before the receiver was appointed, was it? 

A. Yes, sir. 

Q. Did you hear any conversation between him and Mr. Matthews 
with regard to this mortgage at that meeting ? 

A. I did. 

Q. Please state what it was. (Received subject to exceptious.) 

A. Mr. Matthews asked Mr. Eells how it became known 

213 that the mortgage was issued, it not having been put on rec- 

ord. Mr. Eells said he could not account for it; that nobody 

at their bank knew anything about the existence of the mortgage 

oe himself and Mr. Colwell, and he could not account for it t being 
nown. 

Q. Was there anything said in that interview about the conversa- 
tion that had occurred between Mr. Matthews and Mr. McCurdy? 

A. Mr. Eells asked, I believe, “ How do you know it is known?” 
Mr. Matthews said he heard it through Mr. McCurdy or heard: it up 
street. I forget whether he said Mr. McCurdy or up street. He 
said he heard it up street, I believe. 

Q. Outside of the conversation at that meeting at which Mr. Eells 
was present state whether there was anything said among the 
directors who were present at the meeting when this mortgage was 
executed as to whether it should or should not go upon record or 
what use was to be made of the bonds. 

A. Mr. Eells was not present at that meeting. 

Q. I understand that. I am talking of the meeting when this 
mortgage was authorized. 

_ A. April 3, 1882? 

Q. Yes, sir. 

A. No, sir; not at that meeting. 
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Q. Do you say there was nothing said at all? 

A. Not April 3, 1882, there was not. 

Q. I am not asking whether anything was said by Mr. Eells, but 
whether there was any conversation among the directors as to 
whether the mortgage was to be recorded or not to be recorded or 
as to what was to be done with the*bonds. 

A. At this meeting of April 3, 1882, there was not, to my 
214 ~~ best knowledge. 

Q. When was the first meeting of the directors at which 
anything was said on that subject ? 

A. January, 1882. This mortgage was talked of at that meeting. 

Q. At what time was the annual meeting of Brown, Bonnell «& 
Co. held in 1882? 

. January 17. 

. Were you there at that meeting? 

. TI was. 

. Was Mr. Eells there? 

Yes, sir. 

Was Mr. Otis there? 

Yes, sir. 

Was Mr. Harris there ? 

. Yes, sir. 

Was anything said at that meeting with regard to a contem- 
plated mortgage to be executed by Brown, Bonnell & Co.? 

A. Yes, sir. 

Q. Who said it? 


Objected to. Admitted subject to exception. 


A. Mr. Eells and Mr. Ayer were the principal spokesmen. They 
said, “ It will not do to have this mortgage”— 


Objected to. 


Q. Give us the language of Mr. Eells as nearly as vou can on that 
subject. 

A. Iam trying to give it. He says, “It will not do for this 
mortgage to go on record, as it will impair the credit of the con- 
cern.” And there was a talk of half an hour. I cannot recollect 

every word that was uttered, but that was the universal con- 
215 versation and import of the talk. 
Q. Was the amount of the mortgage talked of ? 

A. Yes, sir. 

(). How much was it to be? 

A. $500,000. 

Q. Was anything said, and, if so, what and by whom, with re- 
gard to what was to be done with the half million of bonds that they 
were talking about issuing and makings mortgage to secure? Who 
made the speech and what did he say? Give. the substance and 
the individual as nearly as you can. 


OPOPOrPoOropr 


Objected to. Testimony admitted subject to exceptions. 


\. Mr. Ayer said the bonds would be left at the Commercial 
National Bank to secure certain indorsements. 
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Q. What certain indorsements, if anything was said ? 

A. Future indorsements—indorsements to be given. 

(). Was this mortgage that was authorized on April 3, 1882, exe- 
cuted in accordance with the conversation of January previous, or 
was it a different instrument entirely ? 


Objected to. Objection sustained. (Legal inference.) 


Q. I will ask you as a matter of fact whether you ever madea 
statement that this mortgage had been executed and delivered to 
Hay and Eells before the appointment of a receiver. 

A. No, sir; I never did. 

Q. Are you aware whether the fact was or was not generally 
known at Youngstown that such a document as that had been 
executed ? 

A. It was not, to my knowledge. 

Q. Was any inquiry made of you about it prior to the receiver- 

ship as to whether or not there had been any such mortgage? 
216 A. No, sir. 
Q. You were aware when this mortgage was recorded ? 

A. Yes, sir. 

Q. When did you bear of its being recorded ? 

A. I think it was the Saturday of the failure of John V. Ayer’s 
Sons—the day of the failure of John V. Ayer’s Sons; either the 
night before or that same day. 

(. How did you hear of it? 

A. Mr. Colwell was in Youngstown to have it put on record. 

Q. Did you see him? 

A. No, sir; I did not see him. 

¥. All you know about that is what you have heard ? 

A. Yes, sir. 


4 . 


Cross-examinat:on by C. C. BALpwin, Esq.: 


Q. I wish you would tell me what is. the date is that meeting on 
page 65 of your minute book. 
. April 3, 188]. 
And when is the next meeting recorded there ? 
. The next meeting is the 17th of January, 1882. 
. And when is the next meeting recorded there ? 
. April 3, 1882. 
And when is the next meeting? 
December 29th, 1882. 
And when is the next meeting? 
. January 16, 18883. 
. When is the next one? 
. January 15, 1884. 
. Were those or were those not all the meetings which were 
held between those times? 
217 A. All that I know of that are recorded. 
Q. Those meetings that you have been speaking of were 
directors’ meetings, were they ? 
A. Yes, sir. 


OPOPOroOororor 
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Q. And those were all the directors’ meetings that you know of 
during that time? | 

A. Yes, sir. 

Q. You talked some time ago about a directors’ meeting that was 
not on record there—that was not what you called a regular meet- 
ing—did you not? 

A. No, sir. 

Q. You say that you were present at the meeting of the directors 
in January, 1882? 

A. Yes, sir. | 

Q. Where was that meeting held ? 

A. At Brown, Bonnell & Co.’s office, in Youngstown. 

Q. And was that the meeting at which you testified that Mr. 
Eells made some remarks about this mortgage ? 

A. Yes, sir. 

Q. Was any action taken by the board at that meeting in regard 
to this or any other mortgage ? 

A. No, sir; there was none recorded. 

Q. Was there any action taken ? 

A. No, sir; not that I know of. I wish to correct that in this 
way, by saying there was an informal talk. 

Q. Who spoke first in that informal talk ? 

A. H.C. Ayer was president of the meeting. 

Q. You have not answered my question. Whospoke first in that 
informal talk ” 

A. I cannot tell you. 
218 Q. Do you remember what anybody said about it except 
Mr. Eells ? 

A. Yes, sir. 

Q. Who? 

A. Mr. Ayer did some talking. 

Q. Let us know what Mr. Ayer said. 

A. I cannot give you word for word. I give you the substance 
of it. 

Q. Give us the substance of it. 

A. The substance of it was that it would not do for this mort- 
gage to go on record; that it would impair the credit of the con- 
cern. 

Q. To whom did Mr. Ayer say that ? 

A. To the meeting. 

Q. Is that the first thing that you remember to have heard said 
about the mortgage ? 

. No, sir. 
Q. You heard Mr. Ayer say that, did you ? 
A. Yes, sir. 
Q. What else did you hear Mr. Ayer say ? 

A. Well, sir, there was a talk there of a half hour or an hour. 

Q. If you can remember anything that Mr. Aver said, tell that. 

A. 

Q. 
to ki 
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Mr. Ayer called the meeting to order. 
I co not care about ‘is call.ng the meeting to order. I want 
10w what else you remember that he said about the mortgage. 
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A. You asked me what he said. I am trying to recall it to mem- 
ory. Mr. Ayer said, “I have made arrangements with a bank in 
New York to raise funds at some future time within the year to 
take up this mortgage.” 

Q. Take up what mortgage ? 

A. Take up these bonds. 

219 Q. Take up what bonds? 

The bonds that were contemplated at that meeting and 
talked weed issue of bonds; told of making arrangements with 
this bank in New York, that he could take it up; therefore he did not 
want it to go on record. That was one thing he said. I, perhaps, 
if I had time, could call to memory a good many things that he said. 

Q. What else did he say? 

A. He said he had not any hesitancy in saying that he could 
raise the funds to take up these bonds without their being used. 

Q. Anything more? 

A. Not that [ can remember just now. 

Q. Then you understand that Mr. Ayer gave the meeting to 
understand that if this mortgage was not recorded he would be able 
within a short time to raise money in New York to take up the 
indebtedness secured by the bonds and mortgage ? 

A. Yes, sir. 

Q. Whom else did you hear say anything about its not going on 
record besides Mr. Eells and Mr. Ayer? 

A. Colonel Harris. 

Q. Let us know what Colonel Harris said. 

A. He did not generally say much of anything excepting to say 
it would not do; acquiesced in the balance of the meeting. 

@. Give us the precise words as near as you can. 

A: I think he said, “ Yes, it won’t do.” I think those were his 
words, if I remember right. 

Q. Did he not use the same language precisely that Mr. Ayer and 

Mr. Eells did? 
220 A. I do not think he did. 

Q. Which was it that said that it would not do to have it 
go on record, as it would impair the credit of the concern? Was 
that Mr. Ayer or Mr. Eells? 

. They both said it. 

They both used precisely the same words? 

. I cannot say as precisely the same words, but they both said it. 
What more do you remember about that conversation ? 

It was a long talk; I cannot recollect the conversation entire. 
When were those bonds issued ? 

They were authorized to be issued April 3, 1882. 

When were the bonds issued ? 

. I cannot tell you; I was not the treasurer of the company. 

. What office did you hold in January, 1882? 

. Director. 

Can you tell us anything more about that conversation that 
took place at that time? 

A. I told you that I could not. 

17—227 
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How long was that meeting of January, 1882? 

About an hour. 

Was there more than one meeting on that day? 

A meeting of stockholders and a meeting of directors. 

In which did this conversation take place ? 

In the meeting of directors. 

State whether there was any conversation about it in the stock- 


holders’ meeting. 
A. I think not. ’ 
Q. I understand you to say that the issue of those 
221 & 222 bonds and that mortgage was authorized in April, 1882? 
A. There was a resolution passed on that date that they 

be issued ; ves. 

Q. Did you have anything to do with the issue of them ? 

A. I was a director; voted on it; that is all. 

Q. Who were the general business men who managed the affairs 
of that corporation ? 

A. H.C. Ayer and F. H. Matthews. 

Q. Did they have pretty full control of the business of the com- 
pany ? 

A. Yes, sir. 

Q. They managed it with very few directors’ meetings, did they 
not ? 

A. They had two that year. 

Q. How will you put it? Did they manage it with very few 
directors’ meetings or were there a good many ? 

A. Well, you may say very few. 

Q. Had but two that year? 

A. Well, no; there were three. 
meeting and two specials. 

Q. You say that at the meeting of April 3, 1882, there was no 
conversation whatever in regard to this mortgage being kept off the 
record ? 

A. Not that I can recollect. 

Q. You say that at the meeting in January, 1882, Mr. Ayer talked 
about making a mortgage to secure future indorsemenis ? 

A. Yes, sir. 

Q. And that mortgage was to be left at the Commercial National 

Bank ? ; 
223 A. The bonds were to be. 
Q. Where was the mortgage to be ? 

A. It was put in the hands of trustees. 

(). Who were the trustees ? 

A. Dan. P. Eells and John Hay, I believe. 

Q. Now, we come down to the meeting of December 29, 1882, and 
you say there was nothing said about keeping that off the record ? 

A. I do not recollect. The meeting was called for the purpose 
of negotiating the bonds, I think, and it was concluded not to nego- 
tiate them at the present time. I think that was the business of the 
meeting. 


Q. Then the course of it was that these bonds were put up to se- 
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cure future indorsements, and then afterwards it was thought that 
they could negotiate the bonds ? 

A. Yes, sir. 

Q. The next meeting was in January, 1883 ? 

A. Yes, sir. 

Q. And did I understand you to say that anything was said at 
that meeting about the recording of that mortgage ? 

A. I think there was. 

Q. Then the meeting of January, 1882, was not the only time 
when there was talk about not recording that mortgage? You were 
wrong in thinking that January, 1882, was the only time when there — 
was anything said about not recording the mortgage ? 

A. I do not think I said so. 

Q. Where was the meeting of January, 1883? 

A. At Brown, Bonnell & Co.’s office. 

Q. How long did it last ?, 
224 A. About the usual time, an hour. 

Q. Was there both a stockholders’ meeting and a directors’ 
meeting ? 

A. Yes, sir. 

Q. Was there any talk about it in the stockholders’ meeting ? 

A. No, sir. 

Q. How long did the directors’ meeting last? 

A. When I say an hour I mean the directors’ meeting. The 
stockholders’ meeting never lasted but just a few moments, to elect 
directors. 

Q. Was the first thing that was said said while the meeting was 
organized or informally ? 

A. It was said after the election of officers. _ 

Q. Who talked first about the record of that mortgage? 

A. Mr. Matthews asked the question of Mr. Eells how it became 
known. 

Q. Mr. Matthews in that meeting asked the question or Mr. Eells 
how it became known that the mortgage was in existence, did he? 

A. That is my impression, that it was at that meeting. 

@. How did it become known ? 

A. Mr. Eells said that he could not aecount for it; that there was 
nobody knew of the existence of it at their bank but himself and 
Mr. Colwell, and that Mr. Colwell would not have made it known, 
and he was certain that he did not. 

®. What else was said about it? 

A. Mr. Matthews related of hearing it up street, and Mr. Eells 
could not account for it—merely reiterated that he could not ac- 
count for it; that nobody knew of its existence but himself and 
Mr. Colwell at their bank ; that no ore else knew of it that he 

knew of. 
225 Q. What was the condition of John V. Ayer’s Sons at that 
time as to credit? 

A. Their credit was supposed to be good at that time. 

Q. And their credit was supposed to be good up to the time of 
their failure, was it not? 
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A. 


Q. 
A. 
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I supposed it was. 
What position do you occupy in this matter? 
In what matter? 


Q. In the matter of this controversy. What interest have you 
in it? 


A. 


Q 


I have not any. 


. Are you a creditor of Brown, Bonnell & Co.? 
. I represent certain credits—certain notes. 


Q 
A 
Q. 
A. 
a 


To what extent? ‘ 
About $30,000. 

Are those in your name or in somebody else’s name? 

. Somebody else’s name. 

In whose name? 

The Shenango Coal Company has $19,000 ; the Leadville Coal 


Pan has about $11 ,000. 


Q. 
A. 


Q. 


Have you any money interest in those claims ? 
No, sir. 
Are you a stockholder in either of those concerns ? 


A. I am a stockholder in the Leadville; yes. I own one share of 
stock, enough to make me a director. 


Q. 


Who does own the majority of stock of the Leadville Coal 


Company. 


Objected to; objection overruled. 
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A. 
Q. 


A. 


A. Do you ask whose name the stock stands in ? 

Q. I ask you who owns it. . 
I cannot tell you, only as it stands on the books. 4 
What office do you hold in that company ? 
I am receiver now. 


Q. In whose name does the majority of that stock stand on the 
books? 


A. 


Henry Crawford’s 


Q. How does the majority of the stock of Brown, Bonnell & Co. 
stand on the books? 


A. 
Q. 
A. 
Q. 
A. 


(). 


In the name of H. C. Ayer, I believe. 
Are vou an officer of Brown, B onnell & Co. ? 


I am now; yes, sir. 


W hat officer ’ ? 
Secretary and treasurer and director. 
Do I understand you to say that, aside from this mortgage that 


is now in dispute here, Brown, Bounell & Co. never executed any 


mortgage on any of their property ? 


os 


A. Not to my knowledge. ; 

Q. You never knew of any ? 

A. No, sir. 

Q. How intimately have you been acquainted with the matters of 
Brown, Bonnell & Co. for the last ten years ? 

A. I have been associated with them since May, 1878, in their 


office. 
(. How long have you been a director ? 
A. I was first elected a director in January, 1882. 
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Q. I will ask vou whether there was not an incumbrance on the 

Struthers furnace? 
A. It was bought on a contract. 
227 Q. Was there not an incumbrance on it? Did they not 
want a mortgage made on it, which has been puid off by the 

receiver since this action was commenced ? 

A. There was a contract, I believe. 

Q. There may have been a contract. Now I ask you whether 
that was turned into a deed and mortgage? 

A. I never knew of any mortgage on the Struthers furnace. 

Q. And do you undertake to say that you never knew of Brown, 
Bonnell} & Co. making any mortgage on any of their property ? 

A. No, sir; I do not undertake to say that. I undertake to say 
that I never knew of any mortgage until tlhe mortgage authorized 
April 3, 1882. 


Whereupon the further taking of testimony was adjourned until 
Monday morning, January 5, 1885, at 10 o’clock. 
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Brown, Bonnett & CoMPANY. 


Testimony Taken before A. J. Ricks, Esq., Master, Jan’y 9, 1885. 


Present.on the part of intervening petitioners: Hon. C. C. Bald- 
win and A. St. John Newbury, a 
Present on the part of respondents to intervening petitioners: 


Henry Crawford, Esq. 


Asa W. JonEs, a witness on the part of the respondents to inter- 
vening petitioners, being duly sworn, testified as follows : 


(By Mr. CRAWFORD :) 


Q. State your name, residence, and occupation. 

A. My name is A. W. Jones; I reside at Youngstown; age, 46. 
occupation, attorney. 3 

Q. Have you been a director of Brown, Bonnell & Co.? If so, 
state when you became director, and whether you have since con- 
tinued to be such an official. 

A. I am a director of Brown, Bonnell & Co., and 1 have been for 
some vears. I cannot tell from recollection the year that I was first 

elected ; perhaps it was in 1879. 
229 (.. You have been continuously, then, a director for the 
last four or five years? 

A. Yes, sir. 

Q. Were you present at a meeting of stockholders of that corpora- 
tion, and a meeting of the board that immediately succeeded the 
stockholders’ meeting, in January, 1882? 

A. I was. 
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Q. Please state whether at either of those meetings, and, if so, 
which, anything was said among the people there ‘present as to the 
execution of a mortgage covering the entire property of Brown, 
Bonnell & Co. If so, give the conversation fully. : 

A. I may not be able to distinguish between conversations at the 
stockholders’ meeting and the directors’ meeting, because those 
meetings were composed of substantially the same persons. ‘There 
was little or no difference between the two meetings, as to the per- 
sons that composed them. I would not undertake to say now what 
formal action was taken, or whether it was taken at that meeting. 
I have not looked at the records, but at some time there was some 
formal action taken with regard to a mortgage. Whether it was at 
that meeting or not I am unable to say; the records will tell; but 
at that meeting—and allow me to say in parentheses that, as I re- 
member, the stockholders’ meeting and the directors’ meeting were 
both upon the same day, and I cannot tell, of course, which meet- 
ing—perhaps both meetings—there was talk about the execution of 
a mortgage upon the entire property of Brown, Bannell & Co. What 
that talk was I am unable now to say. The substance of it was 


230 Objected to by Judge Baldwin. Objection overruled. 


Judge BAaLpwin: All this testimony may be taken subject to ex- 
ception. 


Witness: I can say this, that at that time the principal conversa- 
tion was between Mr. Ayer and Mr. Eells with regard to the execu- 
tion of this mortgage. Now, my recollection would be that this was 
about the conversation in substance: That Mr. Ayer suggested the 
propriety of making a mortgage, and that he talked with Mr. Eells 
about the probability of being able to negotiate such a mortgage, 
and they talked principally upon the question of: whether such a 
mortgage could be negotiated. I do not know that I can state any 
more fully what the conversation was unless my attention is called 
to something. , 

Q. Who were present at that meeting, as far as you remember? 

A. There was Mr. Eells and Mr. Ayer, I think Mr. Rhodes, and 
my recollection is Mr. Harris, Mr. John I. Williams, and Mr. 
Matthews. I cannot say definitely that I could name anybody else 
now at this moment. 

Q. Was there anything said in that meeting by any one, and, if 
so, by whom, as to whether this mortgage was or was not to be re- 
corded? Ifso, give any such declarations and who made them. 

A. 1 am unable positively to tell who made them more than to 
say, as I have already said, the principal talk was between Mr. Ayer 
and Mr. Eells, Mr. Eells being a financial man and Mr. Ayer really 

representing the corporation. There was talk, in sub- 
231 & 232 stance, like this: That if the mortgage was recorded it 
would injure the credit of Brown, Bonnell & Co., and 
for that reason it would not be either proper to record the mortgage 
or to give anybody any information with regard to it; thatit must be 
kept a profound secret. Now, I caunot say that anybody said in 
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words anything that amounted to an agreement, but I know this, 
that it was said there by substantially everybody that that was true, 
but perhaps I had better stop there. 

Q. Was there any talk at that meeting as to the amount of this 
mortgage ? 

A. My impression is that it was talked of as a mortgage for 
$200,000 and afterwards for $500,000. 

Q. You were secretary of the company at the time? 

A. I was; yes, sir. 

Q. This mortgage appears to have been reported to a board meet- 
ing on the 3rd of April, 1882, and copied at length in the minutes, 
minus the signatures and acknowledgements. ‘The mortgage intro- 
duced in evidence bears an acknowledgement by you as secretary, 
dated, I think, on the 14th of June, 1882. (Mortgage shown wit- 
ness.) Please explain how the acknowledgement came to be made 
on that day. 

A. The simple reason why it came to be made on that day, so far 
as I was concerned, that was the time when it was presented to me 
to be executed. 

Q. Do you remember who presented it to you? 

A. I could not say certainly. It may haté been Mr. Matthews. 

Q. Do you remember what you did with the mortgage after you 

acknowledged it? 
233 A. I sent it to Mr. Ayer, at New York, by mail. 
Q. You remained a director of the company continuously 
during the year 1882, and so on, I believe you said? 
Yes, sir. 

(. Did you disclose the existence of this mortgage to any one? 

A. I did not. 

Q. Do you know of any other director that did? 

A. I do not. 

Q. Do you remember any conversation that occurred at the stock- 
holders’ meeting in January, 1883, with regard to this mortgage? 

A. I remember a conversation that occurred either at a stock- 
holders’ meeting or a directors’ meeting. I could not say which. 


Judge BaLtpwin: This may be taken subject to exception. 


Q. State who participated in that conversation and what the con- 
versation was. 

A. Mr. Eells participated. I did myself, and I think one or two 
others, but I could not be certain so as to namethem. The conver- 
sation was this: Some one said in that meeting, and my impression 
is that it was Mr. Matthews, that information had got out of the 
making and execution of this mortgage, and that it was giving him 
trouble in getting discounts, ete. 1 think I remarked then that I 
thought that came from Cleveland, for Mr. Joseph Butler had told 
me that he had heard of the mortgage, and that he learned it in 

Jleveland. To that Mr. Eells replied like this: That it did 
234 not come from Cleveland, for he knew that there was nobody 
in Cleveland — knew about it but himself and Mr. Colwell, 
the cashier of the bank ; that the mortgage was in the vault of their 
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bank, and that nobody had information of it but himself and Mr. 
Collwell, and they had not told anybody. 

Q. Had the mortgage then been recorded ? 

A. No, sir; it had not. 

Q. Do you know whether this mortgage covers all of the property 
of Brown, Bonnell & Co.? 

A. I think it does. | 

Q. Was there ever any order of the board of directors or any talk 
among the directors as to what use was to be made of these bonds? 

A. If there was any it would probably be shown by the record. 
I have no recollection of any such talk. 

Q. Were you aware, as a director of the company, in January, 


1883, as to whether any disposition had been made of these bonds 


or any of them? 

A. I was not, sir. I had suspicions, but not knowledge. 

Q. Do you know in what condition the firm of Brown, Bonnell 
& Co. was for some months prior to January, 1883, as to finances— 
whether it was in easy circumstances or hard pressed ? 

A. I have no personal knowledge. I did not know the amount 
of bills receivable of Brown, Bonnell & Co., nor I do not now re- 
member that | knew the amount of bills payable. I knew, how- 

ever, that they required a very large amount of money to 
235 carry on their business, and they required very large dis- 

counts. So far as I knew they were in good credit and able 
to obtain large discounts and large amounts of money to carry on 
their business. 


Cross-examination by Judge BALpwIn: 


Q. How long have you been connected with Brown, Bonnell & 
Co., do you say ? 

A. My impression is that it is since January, 1879. I may be in 
error a year. 

Q. Are you a stockholder in that corporation ? 

A. Well, a very small one, sir. 

Q. How long have you been a stockholder? 

A. Ever since I have been connected with it. 

Q. Did I understand you that you have been secretary of that 
corporation ? 

A. Ihave; yes,sir. I think that I was made secretary a year sub- 
sequent to the time that I was made director. As I remember, Mr. 
Phillips was secretary the first year that I was director. - 

Q. Then you think you became secretary in 1880, and how long 
did you continue secretary ? 

A. I continued secretary up to the time that Mr. Chambers was 
elected, which, I think, was in January, 1883. 

Q. And what connection have you with the corporation now ? 

A. Well, I do not know hardly how to answer that question, Judge. 
Iam a director still. 

Q. Do you hold any other office ? 
236 A. No; sir. 
Q. Where was that first meeting which you talk about 
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where this mortgage was first talked of or where a mortgage was 
first talked of ? | 

A. It was at the office of the company in Youngstown. 

Q. And when was that meeting ? 

A. My recollection is that it was in January, 1882, at the annual 
meeting, which occurred, I believe, the third Tuesday in January 
in each year. 

Q. Do I understand you to say that that was the first. time at 
which you heard of a mortgage being talked of ? | 

A. It is the first that I now remember of. I may have heard 
talk before, but I have no recollection of any talk prior to that 
time. 

Q. Do you remember who first suggested the making of a mort- 
gage? 

A. My impression would be it was Mr. Ayer. 

Q. What share did Mr. Ayer have in the management of the com- 
pany? 

A. A very large share. 

Q. Did he, substantially, attend to all the business of the con- 
cern ? 

A. Yes,sir. He had a controlling interest in the stock, and, while 
he advised with the others, he generally followed what he thought 
was best. 

Q. Do you remember what he said about the purpose for which 
the mortgage was to be made? 

A. Ido not remember now. I do not remember whether he 
stated any purpose. Of course, we would pretty well understand 

the purpose, probably—for the purpose of raising money. 
237 Indeed, I do not know but it was said something like this— 

I think it was—that it was better to raise a permanent -fand 
than to raise so much by discounts. 

Q. Was anything said at that meeting about keeping the mort- 
gage off the record ? 

A. I think there was—that it would not do to put the mortgage 
upon record. 

Q. Then you mean to tell the court that Mr. Ayer proposed to 
raise a permanent fund on bonds and mortgage without putting the 
mortgage upon record ? , 

A. You perhaps misunderstand me. There was talk like this: 
That if such a mortgage should go upon record that it would injure 
the credit of Brown, Bonnell & Co. Now, my recollection is this: 
That no very definite idea was determined upon at that meeting. It 
was, if I may use the term, argued pro and con. Mr. Ayer thought 
it would be a good idea to make such a mortgage and thereby secure 
a large amount of money and save so much discounting. Another 
argued that to put such a mortgage upon record would so injure the 
credit of Brown, Bonnell & Co. that it would be crippled and unable 
to make discounts if it needed them, which it would need in addi- 
tion to thatsum. Then the inquiry was made of Mr. Eells, as he 
had large experience in financial matters, as to whether such a 
mortgage could be negotiated, and, as I remember, he thought it 
| S—227 
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probably could. But no definite idea, as I remember, was deter- 
mined at that meeting. 
Q. Then, as I understand it, the discussion at that time was 
whether it was for the benefit of the corporation to make bonds and 
a mortgage? 
238 A. Yes, sir: whether it was best. 
Q. Whether it was best to rely on the general discounts or 


whether it was best to rely on the mortgage and the negotiation of 


the bonds? . . 

A. The negotiations of the bonds would not create sufficient money 
to carry on the business. That was understood. That there would 
have to be discounts in addition to the fund that would arise from 
the mortgage. 

Q. Was it talked of that the bonds could be negotiated as a per- 
manent investment, as you expressed it, and still that the mortgage 
could be left off the record ? 

A. I do not know that it was; no; but the question seemed to be 
discussed both ways, first, could such a mortgage be negotiated, 
and, second, if it was put upon record what would be the effect upon 
the credit of Brown, Bonnell & Co? 

Q. What did Mr. Ayer say about that? What did he say first 
with regard to whether the mortgage could be negotiated ? 

A. Ido not think Mr. Ayer gave very much of an opinion as to 
the negotiation of the mortgage. Mr. Eells’ judgment was thought 
to be better than anybody’s else upon a subject of that kind. 

' Q. Did Mr. Ayer at first propose to make a mortgage? 

A. That wouid be my recollection, that he first talked about mak- 
ing such a mortgage. 

Q. When was the next meeting at which you heard anything said 
about that mortgage? : 

A. Probably at the meeting at which the mortgage was ordered. 
I believe it was some time in April. 

Q. I will ask you whether you were the attorney of Brown, 
239 Bonnell & Co. at Youngstown ? 
A. I was; yes, sir. 

Q. Did you draw this mortgage? 

A. I did not. I think Mr. Sidney Strong drew that mortgage. I 
think I was away from home, and Mr. Strong drew it. I am cer- 
tain that he did. I see it is witnessed by Mr. Strong and acknow!l- 
edged by Mr. Merrick, his notary. 

Q. It was submitted to you before you signed, was it not? 

A. It was brought to me for execution. 

Q. Did you examine it before vou signed it? 

;, ~ Not as a lawyer at all. I may have looked it over, and think 
did. 

Q. You were a director of Brown, Bonnell & Co.? 

A. I was. 

Q. And executed it 

A. (Interrupting.) As secretary ; yes, sir. 

Q. And although you are a lawyer you did not examine it as 
a lawyer? 
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A. Not at all. | 

Q. Were you present at the meeting on the 3rd of April, 1882, 
when the mortgage was voted ? 

A. I presume I was. I think I have a recollection of being 
present at the time the mortgage was voted. 

Q. Well, were you there or were you not? 

A. My recollection is that I was there; I may not have been. 

Q. Was there both a stockholders’ meeting and a directors’ meet- 
ing at that time? 

A. I presume there was; but to say that I have a distinet 
240 __— recollection of the two meetings is perhaps more than I 
would be able to say from my recollection. 

Q. If there was a stockholders’ meeting and a directors’ meeting 
do you remember whether you were present at both ? 

A. If there were two I undoubtedly was present at both, if I was 
present at either, because they would be held, substantially, as one 
meeting. 

Q. Do I understand you to say that you were secretary of Brown, 
Bonnell & Co. at that time? 

A. Yes, sir. 

Q. You say that after that mortgage was executed you sent it to 
Mr. Ayer, at New York? ; 

A. Yes, sir. 

Q. Was Mr. Ayer present at that meeting on the 3rd of April, 
1882? 

A. I think he was. 

Q. And do you say that you executed that mortgage on that same 
day? 

A. What same day? 

Q. On the 3rd of April, 1882. , 

A. No, sir; I think I did not. I think I executed it on the 14th 
of June; at least that is the day the execution bears date, and I 
have no reason in the world to question its being a correct date. I 
think it is the correct date. 

Q. Then you say that you know about this mortgage in April, 
1882, and were secretary of the meeting at which it was voted? 

A. I knew that such a mortgage was directed, but I do not think 

I ever saw the mortgage until it was brought to me for exe- 
241 cution—that is, the mortgage prepared. 
Q. It was copied into the record at the time at which you 
were secretary 7? 

A. Yes, sir; but it is not copied in my handwriting, you will ob- 
serve. The record of that meeting would be made up subsequent 
to the date of the meeting. I never wrote any of those minutes 
myself. Either Mr. Matthews or Mr. Rhodes originally used to write 
them. My impression is that the mortgage was not actually pre- 
pared, written out, by Mr. Strong until about the time | exe- 
cuted it? 

Q. Although it was dated on the 3rd of April, 1882, it actually 
was not written until nearly June? 

A. I think that is the fact, sir. 
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Q. Do I understand you to say that there was any conversation 
at that meeting in regard to whether the mortgage should be re- 
corded or not? 

A. I think there was definite talk at that meeting. 

Q. On the 3rd of April, 1882 ? 

A. Yes, sir. 

Q. Who participated in that conversation ? 

A. To say definitely at this length of time who participated in 
the conversation would be impossible. I could give you my best 
judgment about it, if you want that. 

Q. If you have any recollection of a conversation at that meeting 
I want it. 

A. My recollection is that Mr. Eells and Mr. Ayer did the prin- 
cipal talking with regard to this mortgage at all the meetings. 

Q. What is the first thing you remember being said about it at 

the meeting on the 3rd of April, and who said it? 
242 A. To be able to give the exact order, indeed the exact 
words, of anything, as you know, would be impossible at this 
length of time. I can give the substance of the conversation that 
was had at those meetings. I would not undertake to give the 
first thing that was said nor the last_thing that was said. 

Q. Give us the substance of what the first man said. You say 
Mr. Ayer proposed that mortgage. Now, what did he say about it? 

A. I cannot give Mr. Ayer’s words; but the substance of what he 
said was that he thought best to execute a mortgage for five hun- 
dred thousand dollars upon the property of Brown, Bonnell & Co. 
That is about the substance of waat he said. 

Q. That was the substance of all he said? 

A. I cannot say that it was the substance of all he said. 

Q. Well, so far as you remember now? 

A. Yes; so far as I remember now. 

Q. So far as you remember that was the substance of all he said? 

A. Yes, sir. 

Q. Tell us what was the substance of what somebody else said. 

A. The substance of what the rest said was that if he thought 
best we would join as directors and stockholders in directing it. 
That was the substance of it; but at the same time during that 
meeting it was said, as I remember, that for the purpose of guard- 
ing the credit of Brown, Bonnell & Co. it must not ge upon record. 

(. Who made any such remark as that ? 

A. I would not be able to tell you. I would more think that 

such a remark came from Mr. Matthews than anybody else, 
243 for he was the man that had more experience in that than 

anybody else. He negotiated all the discounts and attended 
to the financial matters of the concern; and, whatever was said, 
there was no disagreement in the board at all. 

Q. Was the talk at that meeting similar to the talk at the pre- 
vious meeting to which you have testified in January, 1882, when 
it was debated whether it was best to rely upon banks for discount 
orto rely upon raising the money by means of these bonds and 
mortgage ? 
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A. The talk at the prior meeting had been much more crude than 
that which was had at this meeting. At this meeting it had assumed 
form. At the prior meeting it was simply an embryo, and there 
was simply talk with regard to such project. In the meantime the 
project had been prepared and determined. 

Q. What was the project ? 

A. To make the mortgage. 

Q. What was to be done with it? 

A. There was nothing said, that | know of. I assumed, I guess, 
as some of the other directors did, that these men who were man- 
aging that part of it had determined that, and I did not care to 
know—did not ask. 

Q. You say that as secretary of that company you acknowledged 
that mortgage in June, 1883 ? 

A. I haven’t any doubt that it was on the day that it bears date. 

Q. And you say that you sent that mortgage to Mr. Ayer, at New 
York ? 

A. That is my recollection ; yes, sir. 

Q. For what purpose did you send that mortgage to Mr. Ayer, at 

New York ? 
244 A. Because I was instructed to send it there to him for exe- 
cution. 

Q. That mortgage was executed by him as well? 

A. Yes, sir; as president. 

Q. Did you understand that Mr. Ayer expected toraise money on 
it in New York ? 

A. Well, if you ask me what I understood 

Q. Did you have any such information? That is what I mean 
by that. : 

A. I supposed that he expected to raise the money. Whether he 


expected to raise it in New York or where I do not know. I was 


simply informed that he was there upon business, and directed to 
send it to him there for execution. 

Q. Did you not expect that he would sell those bonds in New 
York to Eastern capitalists ? 

A. Ido not know that I had any expectation as to his selling 
bonds to Eastern capitalists or any other particular capitalists. I 
did expect money would be raised in some way upon that mortgage. 
How, | do not know that I ever troubled myself to think about. 

Q. You expected that he would sell those bonds to somebody ? 

A. I expected money would be raised upon that mortgage. I sup- 
posed that was the purpose of it. 

Q. Did you expect that after money had been raised upon that 
mortgage the mortgage would be kept off the record ? 

A. I supposed it would. 

(). Those bonds amounted to a half million dollars ? 

A. Yes, sir; I do not know whether all the bonds were ever exe- 
cuted or not. 

Q. You told us in your direct examination that your un- 
245 derstanding of it was that those bonds were to be nego- 
tiated to somebody for a permanent investment. 
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A. No, I did not exactly say that in words; I said that at that 
meeting of January, 1882, the idea was discussed of raising a per- 
manent loan by mortgage; but at the time the mortgage was directed 
by the board very little was said, in my recollection, upon that sub- 
ject. It had been discussed at the January meeting, as I told you, 
and then when we came down to the April meeting I think Mr. 
Ayer presented the subject. He thought best to execute this mort- 
gage and the board agreed with him and voted it, as I remember. 

Q. The purpose of that mortgage, so far as you understand, was 
to raise money to take the place of money which otherwise would 
have to be raised by discount? | 

A. Well, I ought to say this: At the time when it was made I 
think there was very little said upon the subject. Still I did not 
suppose the mortgage was being executed for fun. I supposed it 
was being executed for the purpose of raising money in some way. 
How, it was not a part of my duties to attend to, so far as I was 
connected with the concern. I attended to its legal matters—that is, 
legal business and legal matters—and signed its papers, and the 
financial matters belonged entirely to Mr. Ayer and Mr. Matthews, 
and I never saw fit to trouble myself much about them. 

Q. You knew that the mortgage would not take effect until it was 
left for record under the siatutes of Ohio? 

A. I do not know that; I really supposed it would. 

Q. You know there is a statute on the subject? 

A. I know that there is a statute upon the subject, but I 
246 thought it was not a void paper because it was not upon the 
record. 

Q. You are one of the attorneys now claiming that this mortgage 
is void because it was not recorded? 

A. I think I have never taken any part, particularly, as an attor- 
ney, so far as this mortgage was concerned. I am attorney, gener- 
ally, for Brown, Bonnell & Co., and have been in this general omni- 
bus case; but [ do not think I have ever taken any action—I do 
not remember that I have—with reference to this particular part. 

Q. Your name is signed as one of the counsel to this very issue 
about which you are now testifying ? ? 

A. Perhaps it is, or I would not say that it was not. 

Q. So that you are now claiming that this mortgage is void be- 
cause it was not put upon record? 

A. I do not make any claims about it myself; I have simply tried 
to give you the facts as far as I know. 

Q. Did you ever make any suggestion to anybody connected with 
Brown, Bonnell & Co. that that would not be very good security if 
the creditors should take it? 

A. I did not. 

Q. Never suggested ‘any of those views at any time? 

A. No, sir; they were not asked of me. 

Q. W ho at that time handed you this mortgage for execution? 

A. My impression is that it was Mr. Matthews; I think se. 

q. And you sent it yourself to Mr. Ayer at New York? 

. That is my impression now. 
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Q. Do you know anything about when or where the bonds were 
executed ? 

A. Ido not; I never saw any of the bonds in my life. 
247 Q. Where did Mr. Aver reside at that time? 
A. In Chicago. 

Q. How long was he'to be in New York ? 

A. I do not know that 1 knew definitely. I supposed a few days; 
a short time. 

Q. Did he stop at Youngstown on his way back from New York 
to Chicago, do you know? 

A. I have no recollection that he did. 

Q. Why did you send it to him to New York, when he was there 
merely temporarily, rather than at Chicago, where he resided ? 

A. Because Mr. Matthews so directed. 

Q. Then Mr. Matthews directed you to send it to Mr. Ayer? 

A. Yes, sir; that is my impression now. | 

Q. That is just the reason why you did it? 

A. Yes, sir. 

Q. Do you know where Mr. Ayer is now ? 

A. I do not. I suppose he is abroad, but I have no personal 
knowledge. i 

Q. Do you know when he went abroad ? 

A. If you ask me for personal knowledge I should say no. 

@. When is the last time you ever saw him in Youngstown ? 

A. My impression is that it was at the annual meeting in 1883. 

Q. Annual meeting in January, 1883 ? 

A. Yes, sir; but he may have been there after that and prior to 
the 20th of February. I could not say certainly. But the last time 
that I can remember certainly that I can say I saw him was at the 

annual meeting of Brown, Bonnell & Co. of January, 1883. 
248 Q. By whose authority are you at present the attorney of 
Brown, Bonnell & Co.? 

A. Well, by the authority of Brown, Bonnell & Co. 

€). Who acted for Brown, Bonnell & Co. in the employment of 
you? 

A. Its board of directors. 

Q. Acting through whom ? 

A. Through a resolution of its board. 

Q. When was that resolution passed ? 7 

A. I guess, at the annual meeting of 1884; if not, by a resolution 
by direction of all the directors. 

Q. Who is president of that corporation now ? 

A. Mr. Matthews: 

Q. This mortgage which you testify about, did it cover anything 
besides the real estate 7 

A. No, sir; I believe not. 

Q. Brown, Bonnell & Co. at that time had a large amount of bills 
receivable, had they not? 

A. Well, I can say what I suppose; I could not say that I have 
personal knowledge of it; I suppose they did. 

Q. Who was their Western selling agent ? 
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A. John B. Ayer’s Sons, Chicago. 

Q. And Mr. H.C. Ayer as the Ayer of that firm ? 

A. He was the Ayer at that time. I think he was the only man 
in the firm, too, at that time. Prior to that Mr. Henry I. Higgins 
had been associated with him up, perhaps, to 1882, I should think. 

Q. In January, 1883, and in April, 1882, did you know that Mr. 
Ayer was in danger of failing ? 

A. I did not. I did not suppose so. 
249 Q. As far as you knew, bis credit was good ? 

A. Yes, sir; entirely solvent, and I suppose that his credit 
was good, and very good. 

Q. You supposed that both in April, 1882, when the mortgage 
was authorized, and also in January, 1883, which you say was the 
last annual meeting which you saw him at, then ? 

A. Yes, sir. 

Q. Did you hear anything said in January, 1883, about his not 
having succeeded in negotiating the bonds ? 

A. I do not remember any other conversation than that which I 
have related in connection with the mortgage at that time. 

Q. The mortgage had been made for some time, but you do not 
remember anything being said at the January, 1883, meeting about 
whether those bonds and mortgage had been used, or if they had 
not, why not? 

A. No, sir; I do not remember of anything being said upon that 
subject at that time, more than the fact that Mr. Eells said that it 
was in the vault of their bank, and that nobody knew about it but 
Mr. Colwell and himself. My recollection would be that he em- 
phasized that statement by saying that no director knew with re- 
gard to it. | 

Q. No director of what? 

A. Of the bank. 

Q. And you say those are all the conversations—the conversations 
that you have related to Mr. Crawford and myself—that you re- 
member on that subject ? 

A. That is the substance of all the conversations, because I cannot 
give the words of a conversation happening so long ago. 

Q. Did you appear as attorney in those suits in Youngs- 
250 town wherein judgments were confessed, which judgments 
are set forth in the intervening petition in this case ? 

A. Appear as attorney for whom ? 

Q. That is what I was going to ask you; I do not know. 

A. I did appear as attorney. 

Q. And for whom ? 

A. For the creditors. 

Q. And at that time you were also employed by Brown, Bonnell 
& Co. as their attorney at Youngstown ? 

A. I was in a good many matters—well, I do not know at that 
time. I do not know that they had any matters that I was then 
employed in. I donot remember that they had. Possibly they 
did have. 

Q. You were then a director ? 
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A. I was a director; yes, sir; as an individual I was a director. 

Q. You were, as an ‘individual, a director in that company ? 

A. Yes, sir. 

Q. And you were their general counsel in Youngstown, were you 
not ? 

A. I think at that time it was substantially out of my hands. 

Q. What do you mean by out of your hands? In whose hands 
was it? 

A. That is, the management had been assumed by the receiver 
and he was managing the entire business, and other attorneys were 
attending to matters. 

Q. | am not asking you about the receiver, 1 am asking about 
Brown, Bonnell & Co. as a corporation. 

A. I am stating about Brown, Bonnell & Co. Other 
251 attorneys were attending to the matters of Brown, Bonnell 
& Co. 

2. What other attorneys ? 

A. Mr. Clark, at Youngstown, was attending to the matters and 
was appearing there as attorney of record for Brown, Bonnell & Co. 

(. In those suits ? 

A. Yes, sir; in those suits; possibly in other matters. I know 
that he was advising their matters, and still there may have some- 
thing happened at that time in which I was acting as attorney. I 
do not now remember of anything. 

Q. Then you mean to be understood as saying that at that time 
you were not advising the board of directors of the corporation of 
Brown, Bonnell & Co.? 

A. I was advising with a portion of the directors at that time. At 
that time the board was not constituted exactly as it is now. I de- 
sire to add to this answer or the former one that subsequently the 
board of directors by a resolution ratified my action in all those 
cases. 


(By Mr. CRAWFORD :) 
Q. Was it not the stockholders? 


A. Well, it may have been the stockholders—either stockholders 
or directors. 


252 Joun I. WILLIAMS, a witness on the part of repondents to 
intervening petitioners, being duly sworn, testified as follows : 
(By Mr. CRAWFORD:) 
Q. Please state your name, residence, and occupation. 
A. My residence is Youngstow n; manager of the Brown, Bon- 
nell & Co. rolling mill under Receiver Brown. 
Q. Were you a director of Brown, Bonnell & Co. in January, 
1882? 
_A. I think that was the year that I was elected a director. 
Q. Were you present at the stockholders’ meeting and at the di- 
rectors’ meeting in January, 1882, of that corporation ’ 
A. My recollection is that I was not ata meeting of the stock- 
19—227 
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holders, nor I was not then a member of the board, but was elected 
and acted as one of the directors. 

(. On that day? 

A. On that day; yes, sir. 

Q. Do you remember who were present at the directors’ meeting 
on that day ? 

A. I believe Mr. Stone, Mr. Eells—I think Mr. Stone was there; 
that is my recollection of it—Mr. Otis, Mr. Ayer, Mr. Jones, and Mr. 
Matthews, and I am not certain that Mr. Harris was. 

Q. Was Ralph Wick there? 

A. I do not recollect. | 

(. Was there anything said at that meeting with regard to the 
execution of a mortgage and the issuing of bonds by the corpora- 
tion? Ifso, state who conducted the conversation and what was 

said, as nearly as you remember it. 
253 A. All that I can recollect in the premises is that the sub- 
ject was mentioned,and it was talked of, principally, by Mr. 
Matthews, Mr. Eells, and Mr. Ayer. 

Q. Was the amount of the proposed mortgage specified in the con- 
versation or talked of ? 

A. [ do not recollect of any amount specified at the time. 

Q. Was there anything said, and, if so, what, as to whether the 
mortgage was to be recorded or not to be recorded ? 

A. I do not recollect that there was anything said on that occa- 
sion. It may have been, but I do not recollect it. 

Q. Were you present at any subsequent meetings of the board in 
which that subject was talked of ? 

A. In 1882? 

Q. Yes. 

A. Yes, sir. 

Q. Were you present at the meeting of the board in April ? 

A. Yes, sir. 

Q. Was there anything said on that subject then ? 

A. Yes, sir. One of the subjects then was in relation to the mort- 
gage and its execution with a view of raising money. 

Q. Was there anything said at that meeting with regard to whether 
the mortgage was to be put upon record or was not to be put upon 
record ? 

A. I can only give the impressions that I got from.the general 
conversation. 


(By Mr. BaLpwIn :) 


Q. If you can state the substance of the conversation you may do 
that. 

A. I cannot state the substance of it from recollection, but 

254 my impression is that it was for the purpose of raising money 

to avoid so much discounting, and that the subject of a mort- 

gage on the concern was spoken of, and that it was thought best not 

to make any record until it was further known as to what could be 

done. That was the impression I got from the general conversa- 

tion. 
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Q. Was there anything said as to whether or not the existence of 
a mortgage should be kept known only to the directors and con- 
cealed from the general public? 

A. Just from the general way that I say that it was understood 
best not to make any note of the matter until it was understood 
what could be done in regard to a loan. 

Q. Were you present at the stockholders’ meeting or directors’ 
meeting in January, 1883 ? 

A. Yes, sir. 

Q. Was there anything said a that meeting with regard to this 
mortgage having become a matter of talk ? 

A. Yes, sir. 

Q. Give that conversation, please. 

A. I heard Mr. Matthews ask Mr. Eells if he had any knowledge 
of how the report was abroad in relation to that fact. 

Q. What was Mr. Eells’ response ? 

A. He said be could give no reason for it; that no one knew it 
but himself and Mr. Colwell—that is,in the bank. He spoke with 
regard to the bank. 

(). Did Mr. Eells state whether he or Mr. Colwell had disclosed 
the existence of the mortgage or not, or did, he deny it? 

A. I do not know that he denied it or admitted it. He said 
255 he could not see how it was possible, as he and Mr. Colwell 
only,in the bank, knew it. That was my understanding of 

the matter. 

Q. You knew, did you not, that up to that time the mortgage had 
not been recorded ? 

A. No, sir; I did not. : 

Q. You did not know whether it had been recorded or not? 

A. No, sir. 

Q. Does not this mortgage embrace practically the entire property 
of Brown, Bonnell & Co. there in Youngstown ? 

A. I have never read it, but I have so understood it. 

Q. In what does that property consist? How many acres are 
there in the works, about ? 

A. Between thirty and thirty-four, somewhere along there ; thirty- 
two and some fractions, I think. 

Q. Containing what improvements upon it? 

A. There are what we call four puddling mills and a variety of 
finishing mills, nail factory, warehouse, two blast-furnaces, and 
buildings necessarily wanted in connection with such business. 

(). Office? 
\. Yes, sir. 

Q. All the fixed machinery ? 

A. Yes, sir. 

Q. The mortgage embraces in substance the entire plant of Brown, 
Bonnell & Co., does it not? 

A. I suppose so, although I have no personal knowledge. 
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256 Cross-cxamination by Judge BALDWIN: 


Q. Do you know whether the mortgage covers the personal prop- 
erty that they had on hand—the stock ° 

A. I do not. | 

Q. What amount of stock is ordinarily on hand in running those 
works? 

A. It varies very greatly. It would run from three to five thou- 
sand tons ordinarily of pig metal and iron. As a matter of course 
there is coal and coke and sometimes ores. It varies very much, as 
our stock accounts show. 

Q. Can you teil about how much—how many hundred thousand 
dollars, for instance ? 

A. That would vary according to the price also. At present we 
have about forty-five hundred tons of pig metal, for instance. 

Q. How much is tliat worth ? 

A. It is worth on an average fifteen dollars a ton ; sixteen doilars 
a ton probably on the ground. 

Q. And what other property ? 

A. We have some finished iron—probably two hundred tons— 
muck bar and scrap and such like, running up to a thousand tons, 
probably—castings, and so on. 

Q. Do you know what amount of that you had on hand along at 
that time ? 

A. No,sir; I do not. 

Q. You cannot tel] what the amount of stock was? 

A. No, sir. 
257 Q. Do you have anything to do with the bills payable or 
receivable of the corporation ? 

A. Nething whatever. 

Q. Was there any idea at the time that this mortgage was talked 
about that Mr. Ayer was insolvent or was going to fail ? 

A. No, sir; not so far as I knew. 

Q. Do you know what the occasion was in the end of the failure 
of Brown, Bonnell & Co.? It was the failure of Mr. Ayer, was it 
not? 

A. I so understand it. 

Q. You say that when that mortgage was first talked of the talk 
was of raising money by the issuing of bonds on a mortgage instead 
of raising so much money by discounts at banks ? 

A. That was the reason given, as I understood it. 

©. And who gave that reason ? 

A. Mr. Matthews was the one that I principally heard speak in 
reference to it, in connection with Mr. Ayer and Mr. Eells, princi- 
pally. 

Q. Who had the general financial management of the corporation 
at that time ? 

A. Mr. Matthews. 

(). Was he a director at that time? 

A. Yes, sir. 

Q. Who was president of the corporation ? 
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A. Mr. Ayer. 

Q. Did you hear anything said when these bonds and mortgage 
were being first made about how the money was to be raised on 
them and where? 

A. I cannot say positively, although my impression from 
258 conversation was that they were to be placed East. 
Q. You understood that they were to be sold East ? 

A. Yes, sir. 

Q. And did vou understand that after those bonds were sold East 
the mortgage was still to be kept off the record ? 

A. No, sir; I did not. 

Q. You say the talk was that it was not wise to record the mort- 
gage ? 

A. Not at that time; not until they could ascertain whether they 
could use the bonds. That was my impression. I was notin the 
secrets of the management financially, but that was ny impression. 

Q. And were you present at the meeting in April, 1882, when the 
mortgage was authorized ? 

A. Ido not recollect when the mortgage was first talked of, in 
my capacity as director. I presume I was present when it was first 
brought up. I cannot say whether it was in January or later. 

Q. When was this meeting you have been testifying about when 
you heard the talk about making a mortgage? Was that in April, 
1882, or January, 1882? 

A. I think it wasin April when I heard the most of it talked 
about. 

Q. When did you hear next about the mortgage ? 

A. Ata meeting—not at a meeting, but at a time that we were 
here in Cleveland; during the summer some time; in June, I think. 

Q. June of what year? 
259 A. Of 1882; the yearof the strike. Icameup here with Mr. 
Matthews and Mr. Ayer to hold a consultation with Mr. Stone 
and Mr. Eells in relation to the financial affairs of the concern. 

Q. What strike was it? 

A. Strike of the puddlers and workingmen. They made a de- 
mand and the manufacturers would not concede it. 

Q. It was a strike of your workmen ? 

A. Yes, sir; it was general among the mills. 

Q. What took place then ? 

A. The subject then came up in regard to the bonds for the pur- 
pose of raising money to tide over the strike, which was expected to 
continue for some time, and at that meeting there were some nego- 
tiations betweef Mr. Eells, Mr. Stone, and Mr. Aver in relation to 
those bonds, as I understood it. 

(). What were those negotiations ? 

A. That they were to advance some money or give their notes for 
the use of the concern. The particulars—that is, the minute par- 
ticulars—of the matter I am not sufficiently familiar with to give. 

(). How long was it anticipated or talked of, substantially, that 
that strike would continue ? 
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A. At that time we thought that it would extend, perhaps, over a 
month; possibly two months. 

Q. And for how long a time was it expected that Brown, Bonnell 
& Co. would need this assistance from those gentlemen ? 

A. I do not know that that question was brought up. 

Q. It was said that they were requested to help the corporation so 
as to tide over the strike? 

A. Yes, sir. 


260 Redirect examination by Mr. CRAWFrorD: 


Q. Was there anything said at that meeting as to what the effect 
upon the credit of Brown, Bonnell & Co. would be if this mortgage 
was recorded ? 

A. It was expressed as an opinion that it would not be advisable 
to record it. 

Q. Was there anybody that expressed a contrary opinion in that 
interview ? : 

A. None that I am aware of. 

Q. Who expressed that opinion? Was it not Mr. Eells? 

A. Mr. Ayer is the one that I recollect most distinctly. It was 
not objected to by anybody. 


Counsel for respondents to intervening petitioners offered in evi- 
dence the minute book of Brown, Bonnell & Co., especially that 
portion with regard to the action of the stockholders and directors 
tuken in January, 1884, approving the confession of judgments. 

Objected to by counsel for intervening petitioners. Received sub- 
ject to exception. 

Counsel for respondents to intervening petitioners offered in evi- 
dence the official report of the receiver of Brown, Bonnell & Co., 

showing the appraisal of the property of Brown, Bon- 

261 & 262 nell & Co., to which is attached a sworn inventory. 
Counsel for the respondents to intervening petition- 
ers stated that the offer was for the purpose of showing that the cor- 
poration was not insolvent at that time and is not insolvent to-day, 
and also for the purpose of showing the value of the assets of the 
corporation and the schedule of property owned by the corporation. 

Objected to by counsel for intervening petitioners. Received sub- 
ject to exception. 


263 FEBRUARY 9, 1885. 
I. H. Marruews, being sworn, testifies as follows: 
(By Mr. CRAWForD:) 


(y. Please state your residence and occupation. 

A. My residence at present is in Chicago; occupation, harvester 
business. : 

(). Were you ever connected with the corporation of Brown, Bon- 
nell & Co.; if so, in what capacity and at what time ? 

A. I was connected with the corporation of Brown, Bonnell & Co. 
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as vice-president and treasurer from September, 1879, to February, 
1883. 
Q. Were vou present when Mr. Herbert C. Ayer signed and ac- 
knowledged the alleged mortgage upon the property of Brown, Bon- 
nell & Co. to Kells and Hay, trustees ” 

A. I was. 

(). Please state, according to your best memory, the circumstances 
under which this mortgage to Eells and Hay, trustees, was first de- 
termined upon by the directors or stockholders of the corporation. 


Objected to. Answer taken subject to exceptions. 


A. At the annual meeting, which occurred in January, 1882, there 
were present Mr. Ayer, Mr. Stone, Mr. Eells, Mr. Otis, Mr. Harris, Mr. 
Williams, Mr. R. J. Wick, and niyself. I think that was all. Mr. 

Ayer stated to the stockholders that were present at that time 
264 that he had been carrying Brown, Bonnell & Co. to the ex- 

tent of two or three hundred thousand dollars for some time, 
and that he could not continue to do so, and that he thought it 
would be advisable that Brown, Bonnell & Co. shou!d execute a 
mortgage on their property and issue bonds to the extent of $500,000, 
and dispose of them in order to raise sufficient money to relieve him 
from that load and furnish them with yhat capital might be neces- 
sury to continue their business. ‘The matter was discussed between 
the different parties, and Mr. Eells said at that time that he did not 
think these bonds could be sold, from the fact that the money market 
at that time was in such a condition that it would be almost impossible 
to dispose of bonds of that kind. Bonds, he said, of all kinds were 
very difficult to sell, and capitalists were looking then with a good deal 
of distrust upon all investments of that sort. Then Mr. Stone re- 
marked that it might be a good thing to have this mortgage and 
these bonds prepared, passed upon by the board of directors, and 
got all ready, so that in case an opportunity did offer for their being 
sold they would be in shape to take advantage of it, or in case they 
did not sell them or could not sell them they would be very handy 
to use as collaterals to secure loans at any time that such accommo- 
dations might be wanted ; and it was also suggested at that time, 
I think I made the suggestion, that in case anything of that kind 
was done it would be necessary to keep the matter entirely private, 
at least until we got into shape where the bonds could be sold, be- 
‘ause if we should execute a mortgage and put it upon rec- 
ord at that time, even if we did not issue a single bond, 

it would act as a means of throwing discredit on the 
265 corporation. This was admitted by all who were pres- 

ent, and it was agreed then that the whole papers—bonds, 
mortgage, and everything—should be prepared, and that after 
they were prepared there should be a meeting of the directors 
called, who would pass upon them, and that in the meantime noth- 
ing was to be said about —; it was to be kept entirely quiet. That 
was, I think, about all that was said at that time in regard to it, ex- 
cept that Mr. Stone drew up a form in which the bonds should be 
issued ; so many of them to come due in two years,so many in three, 


152 BROWN, BONNELL & CO. VS. 


and soon. Mr. Stone himself suggested the method in which the 
bonds should be issued or gotten up. Then after that we went 
ahead and got up the material for preparing the mortgage and had 
the mortgage prepared, and a form for the bonds was drawn up, and 
I think on the third of April there was a meeting of the directors 
called, and the mortgage was authorized by this meeting. The 
mortgage, however, was not executed at that time. It was finally 
completed some time during the month of June succeeding. 

Q. Do you remember a meeting which took place at Mr. Stone’s 
house, in Cleveland, shortly before Mr. Aver signed this mortgage? 

A. Yes, sir. 

(). Please state who were present at that interview, how it came 
to be held, and what was transacted thereat. 

A. Mr. Ayer telegraphed me from Chicago to meet him in Cleve- 
land some time early in June of 1882. Just the exact day I do not 
remember. I met him here. I do not remember exactly the de- 

tails, but I think he bad arranged to meet him. 
266 (. Mr. Stone was ill, was he not? 

A. Yes; Mr. Stone was not able to be out. He had ar- 
ranged a meeting with Mr. Eells, Mr. Harris, and Mr. Stone. Mr. 
Otis, I think, was not in town at that time. I think he had gone to 
Europe. We went up to Mr. Stone’s house. There were present 
Mr. Ayer, Mr. Eells, Mr. Stone, and myself. Mr. Ayer stated that 
the mortgage and bonds were all now ready to be executed—all it 
needed was his signature to complete the mortgage—and that he had 
arranged to have this mortgage sert down to New York, where he 
was going, by Mr. Jones, who was the secretary of the company, and 
he would sign and acknowledge the mortgage there; that the con- 
dition of affairs was such at that time, owing to the strike that had 
occurred on the first of June, that they were not producing anything 
or selling anything and had no means of obtaining any monev out 
of their manufacture; that they had liabilities to meet during the 
summer months, which would come due while this strike would 
probably last, and that it would be necessary to make some arrange- 
ments for raising money to carry the mill through this strike antil 
it should be ended and the mill get to work again manufacturing 
and selling iron; and he asked these gentlemen what they would do 
or what they would be willing to do in order to effect this purpose ; 
whether they would be willing to take the bonds and advance money 
on them or whether they would prefer to endorse Brown, Bon- 
nell & Co.’s paper for a sufficient amount to accomplish this 
purpose. Mr. Stone spoke up and said that for his part he did 
not want to take the bonds. He did not want to buy bonds, 

in other words. He said that he had no money that was loose 
267 at that time that he could put into any investment of that 

kind, and even if he had he did not know that he would be 
willing to do it; that he had a good many calls on him from other 
institutions that he was connected with; was having considerable 
trouble at that time to carry out his different schemes that he was 
interested in, and that he had no money to spare; but he said he 
would be willing to endorse Brown, Bonnell & Co.’s paper to the ex- 
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tent of $50,000 and take the bonds as security at the rate of two for 
one; in other words, to take $100,000 of the bonds as security for 
his endorsement to the extent of $50,000. Mr. Eells said he would 
do the same thing. Mr. Harris said he would do the same thing. 
Mr. Ayer said he would also do that. Then the arrangement was 
that Mr. Ayer and I were to go down to New York; that be would 
sign and acknowledge the mortgage there; that | was to bring it 
back and take the mortgage and bonds and deposit them with Mr. 
Kells, who was one of the trustees named in the mortgage. Then 
that I would arrange to get this paper fixed up and have it endorsed 
by the different parties. Mr. Ayer and myself, after this arrange- 
ment was made, went to New York. 

(. Before you go to that please state whether anything was said at 
that meeting, and, if so, what and by whom, as to whether or not 
this transaction was to be made public and the mortgage put upon 
record or whether it was not. 

A. So far as I can recollect, there was nota great deal of conver- 

sation in regard to that subject. It seemed to be definitely 
268 understood by all parties that the mortgage was not to be 

placed on record. ‘The talk in regard to it was that as soon 
as the mill got in operation again we would be able to take this 
paper up; that it was merely a temporary expedient, and that there 
would not be any trouble about the mill—when it once got started 
ayain—meeting its obligations, paying off this paper, and retiring 
the bonds—taking back the bonds—so that there would be no neces- 
sity of having it recorded. I| think that that was the understanding 
at that meeting in regard tothat matter Mr. Ayer and myself went 
to New York city. The mortgage was sent down there by Mr. Jones, 
the secretary, who had signed and acknowledged it. Mr. Ayer took 
it with me around to a notary’s office on 25rd St., New York, who 
was also, [ think, a commissioner of deeds for the State of Ohio, and 
in his presence signed the mortgage and acknowledged it. I brought 
it back to Youngstown, took the bonds and the mortgage up to Cleve- 
land, and deposited them with Mr. Eells. I had the paper prepared 
to the amount of $200,000, $50,000 payable to the order of each of 
these gentlemen: Amasa Stone, Dan. P. Eells, Colonel Harris, and 
Mr. Ayer. They endorsed—each of them—the notes that were drawn 
to their order, and I gave orders on Mr. Eells for the bonds to each 
one of these parties, [ think, at that time, except Mr. Ayer. Mr. 
Ayer did not take any of the bonds. 

. Do you remember a later conversation which occurred at the 
house of Mr. Stone in September concerning this same subject-mat- 
ter? If so, please state the particulars of thai interview, who were 

present, and what was said. 
269 A. There was another interview that I remember, just the 

exact date of which | cannot state. I am not certain now 
whether it was at the bank or at Mr. Stone’s house or whether there 
were two. Itseemsto me that there were two; one at the bank and one 
at Mr. Stone’s house. I remember that there was an interview after 
Mr. Otis got back from Europe at which Mr. Otis was present, and 
what had been done in regard to the matter was talked over so that 
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he would know just what the circumstances were, and Mr. Otis agreed 
at that time to also come in and endorse $50,000 of paper, and he was 
to have his security, and it was arranged so that each party should 
hold about $80,000 of bonds instead of one hundred thousand dol- 
lars. The three parties who already had the bonds were to give up 
twenty thousand dollars of their bonds to Mr. Otis, and the ad- 
ditional $20,000 was made up out of bonds that had not been used. 

(. Do you remember a conversation that took place either at Mr. 
Stone’s house or at the Commercial Bank, at which Mr. Colwell and 
others were present ? 

A. Yes, sir. 

(). State that interview and what was the occasion of it. 

A. That interview was at the Commercial National Bank in Jan- 
uary, 1883. The occasion of it was an application that I had made 
to the bank for the discount of some paper of John V. Ayer’s Sons, 
endorsed by Brown, Bonnell & Co. It was at a meeting of the board 
of directors of the Commercial National Bank. Mr. Colwell was 
there; Mr. Stone was there; Mr. Otis was there; Mr. Eells was not 

there. Mr. Boardman was there, I think, and one or two 
270 others of the directors of the bank. Mr. Colwell had been 

talking with them, and he had also before that talked with 
me, on the subject of recording this mortgage. He wanted to have 
it recorded. 

Q. Let me ask you whether at that time Brown, Bonnell & Co. 
were indebted to the Commercial Bank for any discounts? 

A. Yes, sir; they were. | 

@. How much? 

A. Somewhere in the neighborhood of sixty or seventy thousand 
dollars. 

Q. In January ? 

A. In January; yes, sir. 

Q. And this was a request for a further discount ? 

A. For a further discount. There were notes coming due during 
the month of January which we expected to be paid—during the 
month of January and early in February. 

Q. Had they at that time any claim of hypothecation of any kind 
of any of these securities ? 

A. They had. They had, I think, $150,000 of these bonds. They 
held them as security for discounts and loans. Mr. Colwell had 
said to me that he thought that mortgage ought to be recorded ; 
that he was afraid that trouble would come from it if it was not; 
that he had never known a case of that kind, where a mortgage 
had been held off of record, that did not result in trouble; that he 
had himself been interested in a case once before somewhat similar 
to that, in which a mortgage had been held off of record and trou- 
ble had come from it, and he was very strongly in favor of having 
the mortgage recorded then. | 

Q. Are you giving now a statement that he made at that meet- 

ing? , 
271 A. No; that is what he had said to me before: He had laid 
this discount matter before the board of directors, and I was 
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called in before them, and they—Mr. Stone, I think, being the spokes- 
man—said that they thought the mortgage ought to be recorded, 
and that they did not know whether they would discount any more 
paper for me or not without doing that. I said to them just like 
this: “Gentlemen, if that mortgage is recorded it will defeat tlie 
very purpose that you have in view, because it will place Brown, 
Bonnell & Co. immediately in such a position, taking into account 
the times as they are, that it will be impossible for them to borrow 
any money, to get any more paper discounted, and people at once 
would begin to think that something was wrong, seeing this mort- 
gage on record. We are doing a large amount of business now, and 
we expect to be able to take up this paper that is secured by these 
bonds as fast as it matures, and if the mortgage is placed on record 
we will be stopped from doing that, and it will defeat the very object 
that you have in view.” Mr. Stone then asked me to step out of the 
room, and said that they would talk the matter over and see what 
conclusion they would come to. After talking the matter over they 
called me back again, and Mr. Stone said that they had determined, 
in view of the case as it stood, that they would not insist upon the 
mortgage being recorded; that they would allow it to stand just as 
it had been ; that they would discount the paper for me at that time, 
but that I was to agree with them that if an¥thing should turn up 
which would indicate that things were going wrong, that would 
make it necessary for that mortgage to be recorded in order 
272 to protect their interests, they should be immediately notified 
in time so that they could put the mortgage on record. I 
told them that of course that would be done. 
(. Is that all of the interview ? 
A. Yes, sir. 
Q. Mr. Ayer, the president of the corporation, was not there at 
that interview ? 
A. No, sir; he was not at that meeting. 
Q. Did you communicate that to him ? 
A. I did. 
Q. Orally or in writing, or both ways ? 
A. I suppose both ways. I wrote him about it, and I suppose I 
told him about it, because I saw him very frequently. 
~ Q. Up to that time had you disclosed the fact of the existence of 
this mortgage or the fact that these bonds had been hypothecated 
— the directors and the Commercial National Bank to any- 
ody ? 
A. I had to one person only, and that was in order to make a loan 
from this person, which I did make. 
Q. That person was who? 
A. Harvey Brown, a son of Fayette Brown. 
@. Was that the only person that you ever had any transactions 
with to whom you disclosed the existence of it? 
A. That was the only one. 
Q. Did you make any suggestion or request or demand from him 
as to his keeping the inatter a secret ? 
A. I did. I requested him to keep it perfectly secret, not to let 
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anybody know anything about it, because we expected to take 
273 up all of this paper that was secured by these bonds and retire 

the bonds, and never have the mortgage recorded unless we 
at some time concluded to, being in shape to sell them. 

Q. He knew that the mortgage was kept off of record, did he? 

A. Yes, sir; he did. 

Q. Were you having, during the period intervening between 
April and January, when this conversation was held, large financial 
transactions, in the way of borrowing money, in the banks at Youngs- 
town and the surrounding country in the valley there? 

A. Yes, sir; very large transactions. 

Q. Did you disclose to any of those persons who were having re- 
lations with the company and becoming its creditors during this 
period the existence of this mortgage? 

A. I did not. 

Q. Do you remember a conversation that was had at the annual 
meeting in January, between yourself and Mr. Eells, with regard to 
the fact of the existence of this mortgage having leaked out some- 
where or somehow? 

A. I do; yes, sir. 

(). State what that was. 


A. At this annual meeting, which occurred in January, 1883, at 


which Mr. Eells was present, | remarked that by some means or 
other certain parties had got an inkling or a suspicion that a mort- 
gage had been authorized by Brown, Bonnell & Co., and that bonds 
had been gotten up under that mortgage and used in some kind of 
a way, they did not seem to know exactly how, and I asked him if 
he had any idea how that thing had gotten out. I told him that I 

never had mentioned it to anybody except this party that I 
274  ~speak of, and that I could not see for the life of me how any- 

body had got any suspicion in regard to the matter ; asked him 
if he supposed it could have got out in any way through the bank. 
He said hedid not think so; he did not know; he did not see how it 
could have. He said he knew he never had said anything about it 
and he was certain Colwell never had, and hedid not think there 
was anybody about the bank that knew anything about it except 
bimself, Colwell, and his son Howard, and he was certain that none 
of those three had said anything about it, nor none of the directors. 

Q. Do you know whether or not Mr. Harvey Brown has intimate 
business relations with the Commercial National Bank of this city ? 

A. He keeps a bank account there, or did at that time. 

Q. Do you know whether his father, Mr. Fayette Brown, is a 
director in that bank? 

A. Mr. Fayette Brown is a director in that bank—yes, sir—or was 
at that time. I suppose he is yet. 

@. What were the financial or business relations between the 
house of John V. Ayer’s Sons, of Chicago, and Brown, Bonnell & 
Co.? 

A. The relations were just this: Mr. Herbert C. Ayer was John 
V. Ayer’s son, and he was also president of Brown, Bounell & Co. 
and the largest stockholder. ‘The great bulk of the iron manu- 
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factured by Brown, Bonnell & Co. was shipped on orders sent Brown, 
Bonnell & Co. by. John V. Ayer’s Sons; so that almost all the 
business that was done by Brown, Bonnell & Co. was done through 
John V. Ayer’s Sons. 

Q. Was it done for cash or on time paper? 

A. Almost entirely on time paper. 

Q. Had that been the course of business during the entire time 
that you were connected with the works there? 

A. Almost entirely. 


275 Q. Was it known to the directors of the company—Eells, 
Harris, Stone, Otis, and others? 
A. Yes, sir. 


Q. How much of the paper of Jolin V. Ayer’s Sons had the cor- 
poration of Brown, Bonnell & Co. endorsed and rediscounted in Jan- 
uary, 1883? 

A. Do you mean the whole amount that was out at that time? 

Q. Yes; of John V. A¥er’s Sons’ paper. 

A. Somewhere in the neighborhood of $800,000. 

Q. What effect would the suspension of the house of John V. Ayer’s 
Sons have on the corporation ? 

A. The effect it did have was to cause its immediate suspension. 

Q. Was it known tothe directors of Brown, Bonnell & Co. that 
their relations were such that it would necessarily have that result? 

A. I suppose it must have been. 

Q. Do you remember when this mortgage was recorded ? 

A. It was recorded on Saturday afternoon, the day that John YV. 
Avyer’s Song failed; I think February 17th. 

Q. Were you at Youngstown that day? 

A. I was; I got a telegram from Howard Eells. 

. At what time? 

A. About noon. 

Q. Howard P. Eelis, son of Dan. P. Eells, the trustee ? 

A. Yes, sir. 

a. What did he say? 

He said that Mr. Colwell would leave for Youngstown on the 
nc. o'clock train and to assist him all I could. 
Q. Did Mr. Colwell come to see you ? | 
276 A. Mr. Colwell came into the office about half past two or 
three o’clock Saturday afternoon. 

Q. How long was that before the receiver was appointed ? 

A. The receiver was appointed on the following Tuesday. 

Q. What did Mr. Colwell say ? 

A. Mr. Colwell said he had come down to record that mortgage ; 
that he had left it at the recorder’s office and came over to see me in 
regard to the matter; said that they had gota telegram from Mr. 
Ayer that morning to record the mortgage, and that he had imme- 
diately come down to do so, and that he had also learned that John 
\V. Ayer’s Sons had gone to protest in Chicago that day. He said he 
was very sorry for it, and thought that perhaps some arrangement 
might have been made, if it had been got at in time, to have fixed 
the matter up in such a way that it would not have been necessary. 
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Q. Did Mr. Colwell state that he had that information with regard 
to the failure of John V. Ayer’s Sons before he left Cleveland ? 

A. I think he did. 

Q. Before the mortgage was recorded ? 

A. Yes, sir. 

Q. Was there ever any order of the board of directors authorizing 
the sale of these bonds? . 

A. There was not. 

Q. Was there ever any order of the board of directors authorizing 
the hypothecation of these bonds? 

A. There was not. 

Q. Was there ever any order of the board of directors authorizing 
the giving of these orders which were given ? 

A. There was not—no formal order. 
277 Q. The only authority for it was the conversations which 
you have up to this time stated in your deposition ? 

A. Yes, sir; the instructions of the president and the conversa- 
tions with the directors individually. 

Q. With regard to the hypothecation to themselves? 

A. Yes, sir. 

Q. Were you interested to the extent of a cent in any of these 
transactions ? 

A. No, sir; except as member of the corporation. 

Q. State whether the paper that was given in June, on which 
these orders were based, was or was not paid when it matured. 

A. It was paid. 

Q. Absolutely ? 

A. Yes, sir. 

Q. Were there ever any new crders given ? 

A. No, sir; no new orders given. 

Q. State whether or not the paper upon which Mr. Eells, Mr. 
Otis, the Stone estate,and Mr. Harris are now responsible as in- 
dorsers or which they have lifted as indorsers w as or was not new 
paper, executed along in the very last of the year. 

A. It was new paper. 

Q. Executed after the mill had gone to work and the strike was 
all over? 

A. Yes, sir. 

Q. Dic you, as chief executive officer, have charge of the financial 
business of Brown, Bonnell & Co.? 

A. I did, sir. 
278 Q. Outside of the $800,000 of liability of Brown, Bonnell 
& ©o., as endorsers of John V. Ayer’s Sons’ paper, about how 
much debt was there of Brown, Bonnell & Co. on contracts for the 
delivery of material and also on discounted paper of its own at the 
time of the failure? 

A. Somewhere in the neighborhood of $400,000. 

Q. Making a total indebtedness of about $1,200,000? 

A. Somewhere between $1,200,000 and $1,300,000 there was alto- 
gether. 

Q. What officer of Brown, Bonnel & Co. personally managed these 
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transactions and made these loans, purchases of material, and dis- 
counts of paper? 

A. I did. 

(). So that you were personally brought in contact of every one 
of those creditors, were you, at the time these debts were created ? 

A. Yes, sir. 

. How many of them were created after the date of this mort- 
gage that was kept off of record or after this June meeting ? 

A. A very large proportion of it; almost all, in fact. 

Q. Did you have any conversation with any creditor of Brown, 
Bonnell & Co. at the time you were creating in behalf of that cor- 
poration a debt for discount or rediscount of the purchase of mate- 
rial about the existence of this mortgage or the hypothecution of 
these bonds to secure indorsements of the directors? If so, state 
what you did say to them. 

A. I never suggested, of course, to anybody that there was a mort- 

gage on the property or that a mortgage ever lad been au- 
279 thorized. If I had I should certainly have defeated the very 
object for which I was going. 

(. You did not state, then ? 

A. No; I did not. 

Q. Neither by suggestion or statement? ~’ 

A. By suggestion or in any other way. I did have one conver- 
sation in regard to the matter. That was with the president of the 
First National Bank of Youngstown. He brought the matter up 
himself. 

Q. About what time? 

A. That was in January, 1883. That was the matter that I re- 
ferred to when I was talking with Mr. Eells. 

Q. Is that the only conversation of any kind that you ever had 
with any creditor of Brown, Bonnell & Co. in which that subject was 
alluded to? 

A. The only conversation. 

Q. What would have been the effect on the corporation of Brown, 
Bonnell & Co. in June, 1882, taking all of the circumstances then 
existing into account, had it not been for the raising of this $200,000 
from the directors, as you have indicated ? 


Objected to. Answer taken subject to exception. 


A. The effect would have been that Brown, Bonnel & Co., hav- 
ing large liabilities coming due the time that this strike was in ex- 
istence, would have been unable to meet their obligations, from the 

fact that they were doing no business and disposing of no 
280 gouds, and had no means therefore of obtaing money in any 

other way, and would probably have been obliged to suspend 
payment. 

«). When did the strike begin ? 

A. June 1, 1882. 

Q. How long did it last? 

A. It lasted about three months. 

Q. During that time were the mills closed ? 
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A. They were. 

Q. No work at all ? 

A. No work at all. 

Q. During those three months was there any amount of negotia- 
ble paper of Brown, Bonnell & Co. outstanding and maturing dur- 
ing that period ; if so, about what amount? 

A. There was considerable paper, but the amount I am not pre- 
pared to state just now. I could not state that. 

Q. Was it a large amount or a small amount? 

A. A very considerable amount. 

Q. Except by making some loan amounting to $200,000 or there- 
abouts, had the company any property or assets by which it would 
have been enabled to meet those maturing .obligations during the 
time of that strike? . 

A. No, sir; it had not. : 

Q. There were a good many stockholders, were there not, of Brown, 
Bonnell & Co. other than the directors? 

A. Several others; yes, sir. 

Q. Did you ever disclose to those people who owned stock in 
Brown, Bonnell & Co. and who were not members of the board of 

directors the existence of this mortgage or the hypothecation 
281 of those securities to the directors? 
A. I did not. 

Q. Was this mortgage or the issue of these bonds ever authorized 
by any vote of the stockholders? 

A. It was not. 

Q. Do you know whether or not any of the stockholders other 
than those that were members of the board of directors ever knew 
about the existence of this mortgage or these bonds? 

A. Not to my knowledge. 


Cross-examination by Mr. C. C. Batpwiy: 


Q. You say you were vice-president and treasurer of Brown, Bon- 
nell & Co. from September, 1879, to Februarv, 1883 ? 

A. I will correct thata little. I was treasurer from that time, but 
I was not vice-president until January 1, 1883. I think that was 
the date that 1 was elected vice-president. It was at the time that 
Mr. Rhodes went out. Mr. Rhodes went out shortly before that. 

Q. State what share you had in the management of the business 
during those years. 

A. | had the management of the finances and the superintend- 
ence of the office work and accounts, sales, and contracts, purchases 
of material, etc., under the direction of the president. 

@. Then I understand that the president and yourself had charge 
of the finances and general charge of the business. 

A. Yes, sir. 

Q. How often did the president and yourself seek the advice of 

the directors? 
282 A. Do you mean as a board or individually ? 
Q. As a board. : 
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A. I do not know that I can answer that question exactly. We 
had an annual meeting once a year and occasionally a called meet- 
ing, but not very often did we ever call the board together asa 
board. We had an executive committee, which was authorized to 
aet during the intervals of the sessions of the board, that we some- 
times called together. 

Q. Do the meetings of the board of directors appear on the rec- 
ords ? 

A. Yes, sir. 

Q. Who composed the executive committee ? 

A. Different parties at different times. What time do you mean? 

@. Who were the executive committee in 1582? 

A. Mr. Ayer, myself, Mr. A. W. Jones, Mr. Charles A. Otis, and 
the fifth one [ do not recollect now. ‘There were five. 

(). How often did the executive committee meet ? 

A. They had no regular times for meeting. 

Q. Where did they meet? :, 

A. Met at Youngstown. 

Q. Was there any record kept of their proceedings ? 

A. Not very often. Asa rule there were no records kept of the 
meetings of the executive committee. Once in awhile there were, 
when anything of importance was transacted.” 

(). Where are those records, such as they are? 

A. They are contained in the book of records, whatever records 
there are. ‘There are no other records. 

Q. No other records than that one book that is here? 

A. No, sir. 
283 (. How often did that executive committee meet ? 

A. As I stated before, they had no regular time of meeting. 
I do not know that I can remember how often they did meet. They 
did not meet very often. 

©. How often did Mr. Otis meet with them? 

A. 1 think not more than once or twice; twice, probably. 

Q. At the meeting in January, 1882, did Mr. Ay er say anything 
in regard to where he expected to sell the bonds? 

A. No, sir; hedid not. Hehad noidea where he could sell them, 
as far as | remember. 

Q. Do you not remember that there was some talk that Mr. Ayer 
might be able to sell those bonds East? 

A. No, sir; I do not. I remember his asking Mr. Eells if he did 
think he could place them in New York. Mr. Eells replied that he 
did not think that under the circumstances and at that time it could 
be done. 

(. Was Mr. Ayer present at the meeting at Mr. Stone’s house 
that you have told about? 

A. Yes, sir; he was. 

Q. Did you go to New York with Mr. Ayer? 

A. I met him in New York. Iam not certain whether I went 
with him or whether I met him. 

@. You do not remember, then, whether you left here and went 
with him ? 
21—-227 
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A. No; Iam not certain whether I left Cleveland and went with 
him or whether I went down to Youngstown and went from there 
to New York and met him. 

Q. How long did Mr. Ayer remain in New York on that occa- 

sion ? 
284 A. I think he was there about a week. 
Q. Why was that mortgage sent to him down there to be 
executed in New York? 

A. I cannot remember now why it wassent there ; I do not know. 

Q. Did Mr. Ayer go to Youngstown on his return ? 

A. I think not. 

(). Did he return to Chicago ? 

A. I think he did. 

Q. Was it not the fact that Mr. Ayer did not know but that possi- 
bly he might find somebody in New York at that time who would 
buy those bonds? 

A..I do not think so. Ido not think he made any atten.pt to sell 
the bonds at all while he was there. He did not to my knowledge. 

Q. Who brought the mortgage back ? 

A. I think I brought it back. 

q. Are you sure? 

A. I am pretty sure I did. 

Q. How long did you stay down there? 

A. I stayed there two or three days. 

Q. Did you go down there to carry that mortgage there? 

A. No, sir. 

(. Were the bonds down there? 

A. The bonds were not there; no, sir. 

Q. You did not understand that it was expected that if those 
bonds should be sold to outside parties the mortgage should be kept 
off the record ? 

A. No. If the bonds were to be sold, of course the mort- 
285 gage would necessarily be recorded. 

Q. You say Mr. Ayer was present at the meeting at Stone’s 
house in June, 1882? 

A. That is my remembrance of it. 

Q. Was any talk bad at that meeting in June, 1882, about how 
long the strike would last? 

A. I cannot remember about that. 

«J. As a matter of fact the strike lasted a great deal longer than 
you expected, did it not? 

A. Yes; it did last some longer—not a very great deal longer—than 
I expected. I imagined it would be over in about sixty days at 
that time. 

Q. Did you suppose at that time it would be necessary to have 
any permanent loans under the arrangement made there? 

A. I did not; no, sir. 

Q. Do you know to what extent these parties had indorsed during 
June, 1882? 

A. They indorsed $50,000 each. 
QQ. How many were there of them that indorsed that ? 
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A. There were four indorsements at that time. Mr. Ayer, Mr. 
Stone, Mr. Eells, and Mr. Harris had endorsed $50,000 each at that 
time, making two hundred thousand dollars. 

@. How soon did Mr. Otis endorse his $50,000 ? 

A. (t was after his return from Europe. I think it was in De- 
cem ber. ! 

Q. Do you remember how long that paper ran which these other 
parties endorsed ? 

A. Yes, sir; four, five, and six months. 
286 Q. Do I understand you to say that when the paper which 
they then endorsed was paid they were under no liability by 
way of endorsement for the company ? 

A. No, sir; I did not say so. I said that that paper was all paid. 

Q. I will ask you when they made the next endorsements. 

A. When the first note came due in October I got new notes from 
Mr. Eells, Mr. Harris, & Mr. Stone for a less amount than the amount 
falling due. The note falling due, I think, was $12,500. I cannot 
remember the exact amount, but I know the amount of $50,000 was 
divided up into three payments, and I[ think two notes in each pay- 
ment falling due about the same time—two notes falling due in Oc- 
tober, two in November, and two in December. I got notes from 
them for a less amount than the notes falltifg due in October, and 
they discounted and took up the notes that were given in June. 


(By Mr. CRAWFoRD:) 


Q. State whether you got them discounted at the same place 
where the old ones were paid or new discounts at new places. 

A. In some instances the notes were discounted at the same place 
where the old ones were and in other cases not—just wherever | 
could get them discounted. Just wherever I happened to have an 
— I put them in. In some cases the notes were discounted at 
places that never had discounted but the one that was discounted 
at that time. 


(By Mr. BALDWIN :) 


Q. That is the second discount ? 
287 A. The second discount; yes, sir. In November the same 
thing was repeated ; so that the amount of $50,000 which was 
originally indorsed by these parties was reduced, | think, to $37,500. 
$12,500 had been paid on each one of those endorsements. 
(). Were new notes continued to be taken in that way to raise the 
money to take up the old paper? 
A. Yes, sir. 
(. And sometimes, you say, you got the new money to take up 
the paper at the same place where the old was and sometimes not? 
A. Sometimes not, just depending on where [ could have an open- 
ing. 
Q. Where did you in the main get the money ? 
A. Oh, I got it in a great many different places. 1 had discounts 
at twenty or thirty different banks—some in New York, some. in 
Cleveland, some in Youngstown, some in Sharon, Pa., some in 
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Uniontown, Pa., some in Pittsburgh, some over in Ravenna, some 
at Greensburg, Pa., and some at other places. . 

Q. How much of the capital stock did Mr. Ayer own in June, 
1882? 

A. About a million. 

Q. Did you have any previous knowledge that Mr. Ayer’s concern 
was going to fail in February, 1855? 

A. I did not. 

Q. Did you have any suspicion of it? 

A. No, sir. Mr. Ayer had told me less than two weeks before 
that time that he was all right and would go through—would be 
able to meet his obligations. 

Q. What do you think, on reflection, about whether or not 
288, you did have a second interview at Mr. Stone’s house” 
What is your best recollection about that? 

A. My recollection is that we did have a second interview at Mr. 
Stone’s house. , 

®. When was it? 

A. Iam a little mixed about that. I cannot say the exact date, 
but it strikes me it was some time after the strike had closed ; per- 
haps in September or October. 

@. Who were there? 

A. Mr. Stone, myself, Mr. Ayer; I think Mr. Eells and Mr. Har- 
ris. Mr. Eells I am certain was there, but I am not certain about 
Mr. Harris. 

(). How is it about Mr. Otis? Was he there? 

A. Mr. Otis was not there. 

(. Do you say Mr. Ayer was there or not? 

A. J think he was; yes, sir. 

Q. When was the first interview that you had at the Commercial 
Bank ? 

A. The first interview we had was before the first interview that 
we had at Stone’s house. I think Mr. Aver and I met Mr. Eells at 
the bank, and he said that Mr. Stone was not well, and that we had 
better make an appointment to meet Mr. Stone at his house. 

Q. You said on your direct examination that you remembered an 
interview when Mr. Colwell was present in January, 1883. 

A. Yes. That was toward the latter part of January; I 
289 think the last of January. 
@. Where was it? 

A. That was in the banking office; that was a meeting that I had 
there with the board of directors of the bank. 

Q. Then the interview which you spoke of as being an interview 
at the bank when Mr. Colwell was present was the interview when 
you made an application to the board of directors for further dis- 
count ? 

A. Yes, sir; Mr. Colwell, of course, knew all the circumstances of 
this thing, because he was cashier of the bank, and we were doing 
business with the bank, had money borrowed from there, and they 
held a part of the collateral. 

Q. Then I understand that from the time those endorsements 


. ee 


THE LAKE SUPERIOR IRON CO. ET AL. 165 


were made in June, 1882, until the failure of Brown, Bonnell & Co. 
these parties were under liability as indorsers ? 

A. Yes, sir; they were. 

Q. You say you had no knowledge or expectation of the failure 
of Mr. Ayer clear down to the time it was made? 

A. No, sir: I had not. The first intimation I had of it was the 
filing of this mortgage, and it surprised me as much as it did any- 
body. 

Q. It seems that when these parties endorsed that paper in June, 
1882, you thought and represented to them that the matter would 
be merely temporary ? 

A. That was what was my expectation ; that was the expectation 
of everybody—that it would be merely a temporary matter, and 
that the paper would all be taken up and the bonds retired, never 

used at all. 
290 Q. You say the strike continued longer than you ex- 
pected ? 

A. Yes, sir; continued longer than we expected. 

Q. Did you down to the time of the failure of Brown, Bonnell & 
Co. have any other expectation than that which you had in June, 
only the time was lengthened ? 

A. No, sir; I had no other expectation.. I expected that those 
notes would all be taken up that spring; that was what I was cal- 
culating on and hoped to be able to do it, too, if circumstances had 
not downed it. 

Q. When did you first learn that anybody had learned about 
this mortgage? As I understand it you never heard of it but once. 

A. That is all. 

Q. And that was the talk you had with the president of the First 
National Bank of Youngstown ? 

A. It was just a few days before the annual meeting in January, 
1883; probably three or four days before. 

(. Do you know on what day of the month the annual meeting 
was in January ? 

A. January 16. 

(. Who was the president of the First National Bank of Youngs- 
town ? 

A. Robert McCurdy. 

Q. Tell us what that conversation was with Mr. McCurdy. 

A. Mr. McCurdy said to me that a gentleman from Cleveland— ° 
he did not mention who it was, although I had an idea who it was— 

had said to him that he had understood that Brown, Bonnel 
291 & Co. had issued bonds on their property and had hypothe- 

cated them—borrowed money on them—and he wanted to 
know whether we had ever issued any bonds or not. I told him we 
had not; that I did not know what we might have to do, but that 
Brown, Bonnell & Co. had never issued any bonds ; that was the 
substance of the conversation. 

(y. Did he sav anything about a mortgage ? 

A. Ido not think he did. That is my recollection of it. 
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Q. What position did you oceupy with this corporation after Feb- 
ruary, 1883? 

A. I still occupy the same position I had previous to that. 

Q. You were still vice-president and treasurer ? —- 

A. Yes, sir. 

Q. State what position you occupied under the receiver. 

A. I was acting as the receiver’s agent. 

Q. Do you remember when those judgments were confessed in 
Youngstown in behalf of various creditors of Brown, Bonnell & Co. ? 

A. It was in September or October, 1883. October, I think. 

Q. Who acted in that matter as the agent of the corporation au- 
thorizing the confessions of judgment? 

A. H. C. Ayer, the president. 

Q. What part did vou have in it? 

A. I do not know that I had any particular part. 

Q. You did not have anything to do with it? 

A. I did not say that. | 

Q. What did you have to do with it? 

A. I went around and saw the parties, most of them; told them 
about it; got them to place their accounts in the hands of A. W. 
Jones. That is about the size of it. 

Q. That is, you got them to place their matters in the 
292 ~=— hands of A. W. Jones for the purpose of having those judg- 
ments entered by confession ? 

A. Yes, sir; got “ bounced ” for doing it, too. 


(By Mr. CRAWFORD :) 


(. You mean “ bounced ” by the receiver ? 
A. Yes, sir. 


(By Mr. BALDwIn :) 


Q. What interest had you in getting these parties to put their 
claims into judgment by confession ? 

A. No particular interest, except to get the matter, as I thought, 
settled up as quickly as possible. 

Q. How did you propose to have the matter settled up? 

A. I did not propose. 

Q. How did you expect it was going to be settled up? 

A. I did not know. , 

(). Had you heard no talk about it? 

A. I had not heard any talk that was final or conclusive or satis- 
factory to me as to the method that was to be pursued. 

Q. What plan was in contemplation ? 

A. That I cannotsay. I donotknow. I was not in the secret. 

Q. But you did go around and get these parties to put their claims 
into judgment by confession? — 

A. Yes, sir; some of them I did not get. 

Q. What reasons did you give them for doing that? What plan 
did you give to them? For instance, you got Mr. Robert McCurdy 
to do that,-did you not, for one? 

A. No, sir; [did not. I never said a word to Mr. McCurdy about 
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it. I never spoke a word to him on that or any other subject from 
that time to the present day. He came in of his own accord. 


(By Mr. CRAWFORD :) 


Q. Glad to get in, too, was he not? 
293 A. Yes; he was. 


(By Mr. BaLpwin:) 


Q. Did you not, as agent or vice-president or as an officer of the 
corporation, confess a lot of judgments in December, 1883 ? 

A. I think I did; a few sinall ones. 

Q. You say that in October, 1883, you got those creditors to place 
their claims in the hands of Jones to have those judgments con- 
fessed ? 

A. Yes, sir. 

Q. You were at that time in the possession of the property under 
the receiver, were you not? 

A. J was acting as the receiver's ageut. 

Q. You had the general management, did you not, of the busi- 
ness ? 

A. Yes, sir; under the receiver. 

Q. And the control of the property? -° 

A. Under the receiver; yes, sir. 

Q. Was it a part of the plan that you were to turn the property 
out to be levied on on those judgments ? 

A. No, sir. 

Q. Who requested you to see those parties for that purpose ? 

A. Mr. Crawford. 

Q. What did he tell you about the plan to be pursued ? 

A. He did not tell me anything. 

Q. Did he not represent to you that those judgments would be 
liens on the mill property ? 

A. He represented to me that in the event of the receiver being 
discharged the judgments would then become liens on the mill. 

Q. Did he not tell you that if the property was handed over from 

the receiver—if the sheriff took possession of the property— 
294 his plan was to go on and force the judgments by force? 
A. No, sir; never told me tliat. | 
Q. But you understood that he expected to wait until he had de- 


feated the jurisdiction of the receiver in this suit ? 


A. That is what I understood ; yes. 

Q. Did you not understand that those judgments were to be exe- 
cuted at once or within a short time ? 

A. No, sir; never understood anything of that sort. I knew too 
much about law myself for that. 

Q. You were yourself appointed receiver, were you not, under 
those judgments in Youngstown ? 
A. Yes, sir. 
Q. Was that before or after you were “ bounced ?” 
A. It was after I was “ bounced.” 
Q. Are you certain of that? 
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A. Tam pretty certain of it; yes. Of course, I expected to be 
“bounced” when I went into it. I was not disappointed, either. 
Mr. Crawford thought I would not be, but I told him I knew better. 

Q. Then you knew enough about what was going to be attempted 
to know beforehand that you would be “ bounced ” as holding under 
the receiver ? : 

A. Yes, sir. 3 

Q. Whom did Mr. Crawford tell you he was acting for at that 
time? | 

A. He told me he was acting for Mr. Ayer as president of Brown, 
Bonnell & Co. | 

(). Where was Mr. Ayer at that time? 

A. That I do not know. I think Mr. Ayer was in New York 
then. 

Q. Was that before or after he went to Europe? 

A. That was before he went to Europe. 
295 Q. How soon after that did he go to Europe? 

A. Ido not remember that. I do not know just when he 
did go. 

Q. Did you see him along about that time? 

A. No, sir; I never have seen him from that day to this, nor had 
not seen him then for several months. 

@. How long have you resided in Chicago ? 

A. I have resided in Chicago since the lst day of last March. 

Q. Do you know where Mr. Ayer is now ? 

A. Only by report. 

Q. Where is he by report? 

A. I have understood that he was now residing in the city of Lon- 
don, England. I think I saw it in the paper the other day—the 
Chicago Tribune. 

Re What inducement did Mr. Crawford hold out to you to go into 
this ? 

A. He did not hold out any inducement particularly. I could not 
see that there’ was any very great inducement, so far as I was con- 
cerned, except that I hoped some day to get the matter settled and 
get out a portion of what money I had sunk in it. 

Q. Then I understand you that you knew you would be 
“bounced ?” 

A. Humanly speaking. ' 

Q. And that you were not going to gain anything by it? 

: A. I did not say that. I expected in the end to gain something 
y it. | 

Q. What did you expect to gain in the end ? 

A. I expected to get in the end a settlement of this business and 
get, as I say, something out of my stock—to prevent the property 
from being sacrificed, which, to my mind, it was very plain at that 

time would be done. 
296 Q. How much stock did you have? 
A. $20,000. 
Q. What was the plan by which you were to get anything out of 
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the stock by having those judgments levied on the property and 
selling it out under the judgments ” 

A. I did not propose to sell it out under the judgments. 

Q. How did you expect that those entries of the judgments would 
affect your plan ? 

A. I expected this: I expected, just as much as could be, that the 
receiver would be ousted. That is what I looked for—to see the 
receiver ousted. If the receiver was ousted, then the jurisdiction of 
the State court took hold, the judgments became liens on the prop- 
erty, and I would be put in there—was put in there—as receiver of 
that property, which would have been a very nice thing for me, in 
the first place; and then, in the next place, | hoped to be able to 
manage it so as to get the thing out of debt and get the property 
all cleared off and get the money out of it. That is what I hoped 
to be able to do. 

Q. You expected you'would beappointed receiver under the judg- 
ments ? 

A. I expected to be; yes. “The best-laid schemes o’ mice and 
men gang aft a-gley.” 


Redirect examination : 


* * 


Q. Speaking about confessions of judgments, what is this whole 
proceeding in this court based on ? 
A. On the confession of a judgment. 
Q. By whom ? 
297 A. By me. 

Q. The foothold that these gentlemen, then, have got in 
this court and the jurisdiction that this court has all rests, does it, 
upon a confession of judgment which you made in this court? 

A. Yes, sir. 
Q. Who authorized you to do that ? 


Objected to; objection sustained. 


Q. When you confessed the judgment to the Negaunee Concen- 
trating Co. here had you any previous conversation with any officer 
or agent of the company on that subject, or did you do it by your 
general authority as vice-president and general manager of the cor- 
poration ? 


Objected to; question withdrawn. 


Q. Did you ever confess any judgments in behalf of Brown, Bon- 
nell & Co. except those confessed in the State court? If so, state 
when, where, and under what circumstances. 


Objected to; objection overruled. 


A. I did. I confessed a judgment in the United States cireuit 
court at Cleveland in favor of the Negaunee Concentrating Co. at 
the time of the appointment of the receiver. 

Q. Did you also confess a judgment on the creditors’ bill in the 
supplemental suit outside of the common-law suit ? 

A. Yes, sir. 

22—227 
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Q. State whether or not these judgments in the State court were 
not all presented tu the stock holders’ meeting of Brown, Bon- 
298 nell & Co. in 1884; and, if so, what action was taken at that 
meeting in the way of disaflirming or ratifying what was 

done with regard to those judgments. 

A. They were so presented and the meeting authorized or legal- 
ized the action that had been taken in that matter. 

Q. You speak about being “ bounced.” You did not take any 
judgment in your own behalf, did you, for anything? > 

A. No, sir. 

Q. State whether there is not a gentleman by the name of John 
I. Williams down there. 

A. There is. : 

Q. Is he acreditor of Brown, Bonnell & Co.? | 

A. He is. ! | 

Q. What position did he have under the receiver ? 

A. He was superintendent of the works. 

Q. -Was there a judgment confessed in bis favor? 

A. There was. 

Q. Is he still in the employ of the receiver? 

A. I believe he is. He was the last I heard. 

Q. Do you know a man by the name of Chambers? 


Ohare 


Testimony on this subject objected to and taken subject to excep- 
tions. 


A. I do. 


Q. Was he in the employ of the receiver at the time these judg- P 
ments were taken ? 

A. He was. 

Q. In what capacity ? 

A. He was employed in the office, assisting me. 
299 Q. Was he fully advised about these judgments, the purpose 
for which they were taken, and the “ plan” and the “ con- 
spiracy,’ and all that? | 

A. He was. 

Q. Did he take a judgment ? 

A. He did. 

Q. By confession ? 

A. By confession. 

(. Is he “ bounced ?” 

A. No, sir. | ts 

Q. Still employed by the receiver ? : : , 

A. Yes, sir. | . 

(). So that the result, then, was that two of the employees of the 
receiver, standing in about as high authority as you, actually took | 
these confessed judgments in their own names and they were kept 
and you were “ bounced ?” 

A. Yes, sir. : 

Q. Did you have any interest in any of these judgments? ’ 

A. No, sir. 


Q. Did you represent to a single creditor that there was to be any 
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collision between the courts in which those judgments were entered 
and the Federal court? 

A. No, sir; I represented that there would not be. 

Q. Did you understand, directly or indirectly, from me, Mr. Aver, 
or any other human being, that the purpose of those judgments was to 
undertake to have writs executed on that property and defythe ex- 

isting possession of the Federal court? 
300 A. No, sir; I understood just the —— 

Q. Did you not understand distinctly that an effort was 
going to be made directly before the Federal court to have the re- 
ceiver discharged, as was done at Toledo afterwards ? 

A. I did understand that. 

Q. In your going around among these different creditors, and one 
thing and another, did you make any statement to any of them giv- 
ing them any information that these judgments were to be used for 
the purpose of undertaking in any surreptitious way to get control 
of that property from the custody of Fayette Brown, receiver? 

A. No, sir. 

Q. During the course of the interviews which you had with those 
creditors do you know whether or nét some of them were not law- 
vers? 

A. Two of them were lawyers. =e 

Q. Did you not state to them in those interviews that it was the 
opinion of counsel that had had some experience in the business 
that the Federal court really had no jurisdiction in the case as 
made ? 

A. Yes, sir. 

Q. What did this lawyer, for instance, who was a creditor, to whom 
you submitted the matter, state on that subject ? 


Objected to. Answer taken subject to exception. 


A. One of the lawyers was Mr. Schoyer, and there was a lawyer 

over in Pennsylvania. The way Schoyer came into this was 

301 through the bank at Pittsburgh, whose attorney and a stock- 

holder in which he was. The matter was left to him by the 

bank when I laid the proposition before them, and he wanted a little 

time to consider it, and wrote a letter in regard to it, in which he 

stated that he did not concur in the opinion in regard to the juris- 

diction of the United States court; that he thought that we would 

be beaten, and that he thought we would all be imprisoned for con- 
teinpt of court—everyvbody who took a judgment. 

Q. State whether or not those judgments were not taken in pur- 
suance of an effort made in good faith by creditors and those repre- 
senting them to test the jurisdiction and validity of these proceed- 
ings in the Federal court. 

A. That was my understanding of the matter. 

Q. Did you ever hear it intimated by them, or by me, or by Mr. 
Jones, or by anybody that represented or had to do with them, that 
there was any attempt or expectation in the slightest degree in the 
world to interfere with the actual receivership of that property by 
this court ? 
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A. T never heard anything of that kind. 

Q. Did you ever represent any such thing as that toa single cred- 
itor? 

A. I never did. 

Q. State whether or not those judgments were not all confessed on 
debts that were honest and bona fide and due from Brown, Bonnell 
& Co. to the respective creditors in whose names the judgments were 
entered. 

A. They were, every one of them. 


302 Recross-examination : 


Q. You say that those confessions were ratified at the meeting of 
stockholders in January, 1884? 

A. Yes, sir. 

Q. Who voted on the Ayer stock there? 

A. Mr. Crawford, I believe, by proxy. 

Q. That of itself was a majority of the whole stock, was it not? 

A. Yes, sir. 

Q. The capital stock was how much ? 

A. A millionand a half. 

Q. Do you know whether Mr. Crawford has a transfer of the Ayer 
stock ? 

A. I do not know. 


It is stipulated that the schedule of judgments attached to the 
deposition of Dan. P. Eells and to the answer of the intervening 
creditors may be used in place of the records of the judgments 
subject to the introduction of further testimony, if desired, by either 
party. . 


9305 LAKE Superior Iron Co. 
v8. 
Brown, BonNELL & Co. 


Testimony Taken before A. J. Ricks, Esq., Master, February 21, 18835. 


The intervening petitioners were represented by their counsel, A. 
St. John Newberry, Esq., and the respondents to intervening peti- 
tiouers were not represented by counsel. 


JOSEPH COLWELL, a witness on the part of the intervening peti- 
tioners, being duly sworn, testified in rebuttal as follows: 


(By Mr. NewBerry :) 


Q. During the years 1882 and 1883 you were the cashier of the 
Commercial National Bank, were you not? 

A. Yes, sir. 

Q. (Paper shown witness.) Please look at that paper and _ state 
whether you ever saw it before and what it is. 

A. Yes, sir; I saw it before. This is a telegram from H. C. Aver 
to Dan. P. Eells, president of the Commercial National Bank. 
Q. When did you see that telegram first ? 
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A. On the morning of the 17th of February, 1885. 

@. Under what circumstances ? 

A. It was handed to me by Mr. Howard P. Eells in the Commer- 
cial Bank. 

Q. What, if anything, took place between you and Mr. Howard 
P. Eells at that time? 

A. There was nothing that I recollect. 
304 Q. What I wanted to get at was whether in pursuance of 
that telegram he got the mortgage and gave it to you? 

A. No, sir; he did not: I do not remember; he may have done 
that. 

Q. What did vou do after the telegram was handed to you ? 

A. | obtained the mortgage from the safe in our bank, where it 
was, and I took the first train to Youngstown and had it placed 
upon'record there on that day—the 17th day of February, 18585. 

Q. Do you remember the time that you took the train—what 
train you took ? 

A. It was between eleven and twelve o’clock in the morning that 
it left here. 

Q. It appears here that the mortgage was recorded at half past 
two o’clock on the afternoon of the 17th of February. Did you 
give the mortgage to the recorder at Youngstown to be recorded ? 

A. I did. I went direct from the train on its arrival at Youngs- 
town to the office of the recorder of Mahoning county and handed 
in the mortgage for record. 

Q. And that was about half past two o’clock on Saturday after- 
noon, the 17th of February ? 

A. It was early in the afternoon. I do not know the precise time. 
The mortgage itself will show. 

Q. Did you call on Mr. Matthews after that? 

A. I did. After I had taken dinner at Youngstown I went around 
and met him at the office of Brown, Bonnell & Co. 

(). Mr. Matthews testifies that at this interview “ Mr. Colwell 

said that he had come down to record that mortgage ; 
305 that he had left it at the recorder’s office, and came over to 

see me in regard to the matter; that they had got a telegram 
from Mr. Ayer that morning to record the mortgage, and that he 
had immediately come down to do so.” 

Q. Is the telegram to which you have referred the telegram of 
which Mr. Matthews speaks ? 

A. I presume it is. I know there was only one. 

Telegram referred to offered in evidence by counsel for interven- 
ing petitioners, and the same is hereto attached, marked “ Interven- 
ing Petitioners’ Exhibit A.” 


Q. Mr. Matthews further testifies that you told him at that inter- 
view that you “ had also learned that John V. Ayer’s Sons had gone 
to protest in Chicago that day.” Did you make any such statement 
to Mr. Mathews? 

A. I did not. 

Q. Had you at that time when you had this conversation with 
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Mr. Matthews known that John V. Ayer’s Sons had gone to protest 
in Chicago that day ? 

A. I had not; and asa matter of fact I do not think that they had 
until some hours after. 

Q. Did you tell Mr. Matthews at that interview that you had had 
information that John V. Ayer’s Sons had failed before you left 
Cleveland ? 

A. I did not. I had no such information. 

Q. Did you state that you had such information before the mort- 
gage was recorded ? 

A. I did not. 

Q. At what time during the day did this paper go to protest ? 

A. Not until after the close of banking hours or after three o’clock 

p. m. universally. 7 
306 Q. So that if the paper of John V. Ayer’s Sons went to pro- 
test in Chicago on the 17th of February it could not have gone 
to protest until after three o’clock p. m.? 

A. It could not. 

Q. From a half hour to an hour after the mortgage had been re- 
corded ? 

A. It could not. 

Q. Then, when Mr. Matthews states that you told him at half past 
two o’clock on the 17th of February that John V. Ayer’s Sons had 
gone to protest in Chicago that day he states an impossibility, does 
he not ? 

A. He does. 


Counsel for intervening petitioners at this point offered in evi- 
dence the files of the Cleveland Herald, a daily newspaper published 
in the city of Cleveland, issued on the 17th, 18th, and 19th days of 
February, 1885, for the purpose of showing that the Herald of the 
17th of February contains no mention of the failure of John V. 
Ayer’s Sons, and that the first article on that subject is contained in 
the Herald issue on Sunday morning, February 18th, 1885. It 
states: “Chicago, February 17. It was announced after business 
hours to-day that the great iron firm of Jobn V. Ayer’s Sons had 
failed. Itis learned that $15,000 fell due here to-day.” The Herald 
of the 19th is offered for the purpose of showing the time when John 
V. Ayer’s Sons failed, and also for the purpose of showing that they 
did not fail until after this interview that Mr. Matthews testifies in 
relation to. : 


Q. Were you present at a meeting of the board of directors of the 

Commercial National Bank in the early part of 1883, at which Mr. 
Matthews appeared before the board ? 
307 A. I was. 
Q. Can you give the date of that meeting ? 

A. It was February 13th, 1883. 

Q. Was there any other meeting early in 1883 at which Mr. Mat- 
thew appeared before the board ? 
A. Ido not remember any other meeting at any other time when 
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he was present. It is not customary for the customers of the bank 
or any one to meet with the board. 

Q. You are regularly present at the meeting of the board of di- 
rectors, are you ? 

A. I am always, if I am in the city. 

Q. What was done at that meeting ? 

A. Mr. Matthews came to me on the morning before the meet- 
ing—the morning of February 13th—and offered for discount sun- 
dry notes of John V. Ayer’s Sons, Chicago, endorsed by Brown, Bon- 
nell & Co., aggregating twenty-seven thousand and odd dollars, and 
| declined to make the discount, for the reason that the bank had 
already all the paper of that kind which it wished. He urged it, 
and I declined, and he finally went away. When the board con- 
vened at noon, at half past twelve, as usual, there were present Mr. 
Amasa Stone, Mr. W. J. Boardman, Mr. Fayette Brown, and Mr. E. 
I. Baldwin. ‘The business which we had to transact was finished, 
and I prepared to leave the room, when Mr. Stone inquired if there 
was not some other business, and [ told him not; and then he asked 
me if Mr. Matthews had not offered some paper. I told him Mr. 
Matthews had and I had declined it, and Mr. Stone suggested that 
we give Mr. Matthews a hearing. Mr. Matthews having come, in 

the meantime, into the outside office was invited in and came 
308 in. Mr. Matthews urged again the discount of the paper; and, 

after some conversation, it was finally agreed between the 
board and Mr. Matthews that we should discount this paper, on the 
understanding that no part of the proceeds of it should be used, ex- 
cept as other paper which was maturing within the next ten days 
of the same character—should be retired by payment—so that, in 
fact, we should not be increasing the line of discount held for Brown, 
Bonnell & Co. I then urged upon Mr. Matthews the propriety of 
the recording of this mortgage, which we held, in common with 
others, as collateral security for moneys loaned to Brown, Bonnell 
& Co. He stated that Mr. Ayer was opposed to it, and gave as a 
reason the use of the mortgage was a mere temporary expedient ; 
that they expected very soun to pay ail indebteduess secured by it, 
and the bonds and mortgage would then be cancelled, and that he 
thought if it were recorded at that time that it would injure the 
eredit of the company; but I still urged—thought it was a matter of 
the utmost propriety—and Mr. Stone also urged upon Mr. Matthews 
the same thing. Finally he agreed to write to Mr. Ayer and inform 
him of our urgent demand that it should be recorded, and with that 
the meeting broke up. 

(). At that interview did Mr. Stone state before the board that, 
in view of the case as it stood, the board “ would not insist upon the 
mortgage being recorded ; that they would allow it to stand just as 
it had been; that they would discount the paper for me at that 
time, but that I was to agree with them thatif anything should turn 
up which would indicate that things were going wrong, that it 
would make it necessary for that mortgage to be recorded in order 

to protect their interests; that they should — immediately 
309 ~=notified in time, so that they could put the mortgage on 
record ?” 
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A. There was no such conversation or agreement. 

Q. Have you told the whole of what was done at that interview? 

A. So far as I can recollect, that was everything that was done. 

Q. This was on the 13th of February ? 

A. On the 15th of February, 1883. 

Q. And that telegram which you have introduced was dated on 
the 16th ? 

A. Yes, sir. 

Q. So that you had good reason to think when you did receive 
that telegram that it was the consent of Mr. Aver that the mortgage 
should be recorded in compliance with your request ? 

A. We had good reason. 

Q. Did Mr. Matthews say that he would write to Mr. Ayer and in- 
form him of your desire to have that mortgage recorded ? 

A. He did. That was the agreement at the board of directors’ 
meeting on the 13th of February. 

Q. So far as you know, was there ever any agreement or consent 
on the part of the Commercial National Bank with Brown, Bonnell 
& Co., or with Matthews, that that mortgage should be held off 
record ? 

A. Neverany. On the contrary,I had repeatedly urged that it 
be recorded. 

Q. Was Mr. Otis present at the meeting to which you referred— 
the meeting of the board of directors on the 13th? 

A. He was not; there were only the four gentlemen that I have 
mentioned. 

Q. Have you any other means of knowing positively except your 
recollection as to whether or not you knew of the failure of John V. 

Ayer’s Sons on Saturday the 17th of February ? 
310 A. I have. 
(). Please state what it is. 

A. The first failure of John V. Ayer’s Sons to pay their notes, 
obligations, maturing on the 17th day of February, at or after three 
o'clock p.m. The first notice that I received was on Monday, the 
19th of February. 

Q. You are speaking now of notice of protest ? 

A. The first notice of protest. On the morning of the 17th I went 
to Youngstown,and was gone until late that night. Furthermore, 
the bank paid to Brown, Bonnell & Co. some $4,000 on the 17th day 
of February, which it would not have paid, and which it was under 
no obligations. to pay,if it had known that John V. Ayer’s Sons’ 
paper would not be paid on that day. 

Q. At what time during the day was this $4,000 paid to Brown 
Bonnell & Co.? 

A. It was paid during the business hours of the day, between ten 
and three o’clock. 
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Howarp P. Eetts, a witness on the part of the intervening peti- 

tioners, being duly sworn, testified in rebuttal as follows: 
(By Mr. Newnerry :) 

Q. You are the son of Mr. Dan. P. Eells? 

A. Yes, sir. 

Q. And attend to the details of his business ? 

A. Yes, sir; in bis absence. 

(). Was Mr. Eells in the city on the 17th of February, 1883? 

A. He was not. : 
oll (). Where was he? Do you know? 

A. He was in Arizona,I suppose. Either on his way there 
or on his return. 

Q. (Intervening Petitioners’ Exhibit A shown witness.) Did you 
receive on or about that day this telegram ? 

A. I did. 

(). It came addressed to Mr. Dan. P. Eells? 

A. Yes, sir. 

Q. And you opened it? 

Q. Please state what you did on receipt of that telegram. 

A. I immediatedly consulted with Mr. Colwell as to whether he 
or | should go to Youngstown and have that mortgage put on rec- 
ord immediatedly, and it was determined that Mr. Colwell should 
go and he did goimmediately. The train left about eleven o'clock. 

Q. Where was that mortgage at the time you received that tele- 
gram ? 

A. It was 1n the vault of the bank among other papers belonging 
to Mr. Dan. P. Eells. 

Q. Did you get it from the vault of the bank and give it to Mr. 
Colwell ” 

A. I did. 

Q. Did you receive any other message or letter or telegram from 
Mr. Herbert C. Ayer about that time” 

A. I do not remember that 1 received any other communication 
from him whatever. 

(). Did you at that time have any information or knowledge that 

Bonnell & Co. or John V. Ayer’s Sons bad failed or were in 
312 a failing condition ? 7 
A. None whatever. 


Col. W. H. Harris, a witness on the part of the intervening pe- 

titioners, being duly sworn, testified in rebuttal as follows: 
(By Mr. Newberry :) 

Q. In 1882 and 1883 you were a director of Brown, Bonnell & Co., 
were you not? 

A. Yes, sir. | — ? 

Q. You are one of the intervening petitioners claiming to have 
the debts of Brown, Bonnell & Co. secured by this mortgage and 
bonds ” 
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A. Yes, sir. 

(. Were you present at a meeting of Brown, Bonnell & Co. held 
in Youngstown in January, 1882” 

A. No, sir. ; 

Q. Were you present at a meeting held there in April, 1882— 
meeting of the directors ? 

A. Possibly; I do not recollect. 

Q. Were you present at a meeting with Mr. Ayer, Mr. Matthews, 
Mr. Williams, Mr. Eells, and Mr. Stone at Mr. Stone’s house in 
June, 1882? 

A. I think I was. 

Q. At which these endorsements were determined upon and the 
bonds agreed to be taken in pledge? 

A. Yes, sir; I think so. 

Q. At that meeting what, if any thing, was said about holding the 

mortgage off the record ? 
313 A. I do not remember anything being said about it. 
(. At that meeting did you enter into any agreement or 
understanding that the mortgage should be held off the record ? 

A. No, sir. 

Q. As far as you know at that meeting did any one else enter into 
any such agreement or underst: anding ? 

A. No, sir; I do not remember any discussion on that subject. 

Q. How did it happen, so far as you know, that that mortgage 
was not recorded ? 

A. It was not considered that it was necessary to record it. I 
considered it temporary accommodation for the company pending 
the strike, and that the endorsements which I and my associates 
gave were such an accommodation that the paper which was so dis- 
counted would’ be speedily paid, and that the bonds which were 
given us as security would be retired with the payment of the paper. 

Q. What did you consider the financial condition of Brown, Bon- 
nell & Co. at that time? 

A. Good. 

Q. What did you consider the financial condition of John V. 
Ayer’s Sons, so far as you knew, at that time ? 

A. I supposed it to be of the very best character. 

@. Did you have any reason to change your opinion or did you, 
in fact, change your opinion about the financial condition of either 
of those concerns ? 

A. Never until I saw the notice of the failure of both concerns in 
the St. Louis paper. 

Q. That was when, do you remember ? 

A. It was in February, when I was out in St. Louis; about, I 
should say, February 17th. I do not remember the date. 
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314 Dan. P. EExts, a witness on the part of the intervening 
aga being recalled, testified in rebuttal as follows: 


(By Mr. NEwBerry :) 


Q. Were you pours at the meeting of the stockholders and di- 
rectors of Brown, Bonnell & Co. in 1882? 

A. I think I was. 

Q. What, if anything, was said at that meeting about recording 
the mortgage before given by Brown, Bonnell & Co. and the issuing 
of bonds ? 

A. At some meeting previous to the time of the recording of that 
mortgage, and I believe it was at that meeting, for I do not remem- 
ber to have attended any other, the question was raised. 

Q. January, 1882? 

A. Yes; January, 1882. It must have been at that meeting the 
statement was made by Mr. Ayer that he was an endorser or had 
advanced a large amount of money by way of his notes to the 
company and some cash, and the company was largely indebted 
to him, and he asked if there could not be some way devised 
to put the concern into funds, so that it could take care of itself 
without leaning so heavily upon him, and some one in the board 
suggested a mortgage—possibly it was Mr. Ayer; [ think it was— 
whether a mortgage could not be negotiated Tér a half a million of dol- 
lars. No authorization of a mortgage was made at that time. The 
conversation was a free and informal one among the members as to 
the expediency of issuing such a mortgage. It was generally con- 
curred in as a good thing to do, although I stated that I did not be- 
lieve it would be possible to place at that time the six per cent. bonds 
of the company ata rate which would at all be satisfactory to the com- 

pany, but some onesuggested that the times mightimprove, and 
315 thatif we prepared a mortgage and got it ready it would be a 

good thing to do, so that if we had an opportunity to place the 
bonds satisfactorily, why, we would have them ready on hand to do 
it. i think that was substantially all that was said. Oh, I think 
Mr. Matthews raised a point that if such a mortgage were recorded 
it would be to the prejudice of the company, and I think I suggested 
in reply that so tong as the mortgage remained in the hands of 
the company and no bonds were sold there would be no necessity for 
putting itupon record. It would be no mortgage—that is, no opera- 
tive mortgage—until the bonds were disposed of, and there would 
be no necessity for giving the company all the disadvantages of the 
mortgage and none of tle advantages of it by putting it upon record 
when the bonds were not used. 

Q. You mean that you suggested that the mortgage did not need 
to be recorded until some use was made of the bonds ? 

A. Yes, sir. 

Q. Did you then contemplate that the mortgage should not be re- 
corded if the bonds were used to secure endorsements or loans or any- 
thing of that character ? 


A. No, sir. 
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Q. Was there at that time any expectation that the bonds would 
be applied to any such purpose? 

A. None that I know of. Either at that meeting or at the subse- 
quent meeting in April some one asked whether the bonds could 
not be used, in case of necessity, as collateral security, nothing being 
said witb reference to the recording of the mortgage, and I said if 
the necessity should arise I did not see why they could not be used 

as collateral security. 
316 Q. Had that conversation any reference to this endorsement 
that you aftewards made? 

A. No, sir; none whatever. : 

Q. You have already testified to being present at the meeting at 
Mr. Stone’s house in June, 1882, when these endorsements were 
agreed upon and the bonds agreed to be given in pledge. 

A. Yes, sir; I was there. 

Q. At that meeting was any agreement or understanding entered 
into that the mortgage should be held off the record ? 

A. Nothing was said in regard to recording the mortgage or hold- 
ing it off the record whatever. 

Q. At the meeting at Mr. Stone’s house in September or October, 
1882, what, if anything, was said about recording the mortgage or 
holding it off the record ? 

A. Nothing was said at either meeting. 

Q. When Mr. Matthews testifies that at that meeting in June, 1882, 
“It seemed to be definitely understood by all parties that the mort- 
gage was not to be placed on record. The talk in regard to it was 
that as soon as the mill got in operation again we would be able to 
take this paper up; that it was merely a temporary expedient, and 
that there would not be any trouble about the mill, when it Gnee got 
started again, meeting its obligations—paying off this paper and re- 
tiring the bonds—taking back the bonds—so that there would be no 
necessity of having it recorded,” is that a fair statement of the con- 
versation that took place? 

A. The first part of it is fair. The question was asked by Mr. Mat- 
thews if the present endorsers would be willing to renew those en- 

dorsements on the paper, and all of us stated definitely that we 
317 would not; that we would not endorse the paper unless we 
were certain that it could be taken up. 

Q. Then this statement that it was understood that the mortgage 
should not be placed on record 

A. (Interrupting.) There was nothing upon which to predicate any 
such understanding of what was said. I had nosuch understanding, 
and I do not think anybody had unless it was Mr. Matthews. 

Q. Was this paper which was endorsed shortly after that meeting 
afterwards renewed ? 

A. Yes, sir; notall of it. It was renewed in this way: I think 
that paper was dated in June. What is the date of the second meet- 
ing at Mr. Stone’s? 

(. In September or October, 1883. 

A. At the first meeting Mr. Otis was not present. When the sec- 
ond meeting occurred Mr. Otis was there. He had not endorsed any 
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paper. The strike had continued so much longer than was antici- 
pated that Mr. Ayer and Mr. Matthews stated that it was absolutely 
necessary not only to continue the endorsements that had been made, 
but to increase them by about $50,000, and there had been paid at 
that time one, I think, of each of the notes amounting to about be- 
tween seven and eight thousand dollars, if my memory serves me 
right. 

Q. $8,333. Ee 

A. About $8,333; perhaps it was. The agreement at that meet- 
ing was that if Mr. Otis would endorse $50,000 of the paper we would 
increase our endorsements to the original point—$50,000 each—so 
that we, including Mr. Otis, would each be on $50,000 of tne en- 
dorsed paper. We would each endorse $50,000 and then would con- 

tribute from the bonds that we held to Mr. Otis so that it 
518 would make the amount that he would bold exactly equal to 
the amount that we held. 

Q. Were those endorsements given ? 

A. Yes, sir. 

Q. Were they renewals of the old paper or were they new paper ? 

A. They were renewals of the old paper. They were new paper; 
they were not the same paper; they were new paper given to take 
up the old paper. a 

Q. But you still continued to hold the bonds ? 

A. Yes, sir. 

Q. That is, it was regarded as one and the same transaction ? 

A. Yes, sir. I ought, perhaps, to explain there that when Brown, 
Bonnell & Co. failed the amount of paper that had been endorsed by 
Mr. Otis was the entire $50,000, and the amount that we had en- 
dorsed, each of us, had been reduced for the reason that our paper 
had matured, some of it, it having been given before Mr. Otis came 
in. It had matured before his and was paid before the failure of the 
company, so that when the company failed we were on $35,000 each 
or such a matter of paper, and Mr. Otis was on*$50,000. 

Q. Had all that paper which had matured before the failure of 
Brown, Bonnell & Co. been paid when it came due? 

A. Yes, sir. 

(. That is, renewed paper? 

A. Yes, sir. 

Q. Do you know where Mr. Otis is now? 

A. Yes, sir; he is on his way to Colorado. He went to Chicago 
last night. 

(. You were not present at the meeting of the board of directors 
in February, 1883, when Mr. Matthews appeared before the board ? 

A. That is, the board meeting at the bank ? 
3183 Q. Yes, sir. 
A. No, sir. 

@. You were then in Arizona ? 

A. | was then in Arizona. 
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INTERVENING PETITIONER’S EXuisir A. 
Half- Rate Message. 


Mutual Union Telegraph Company. 4. 


62 Ch. Je. hn.; 15; paid; 20 ht. 
Dated Chicago, 16, 1885. 
Received at Cleveiand, O., Feb. 17—1.24-2. 


To Dan. P. Eells, pres’t Commercial Nat. Bank: 
I think you had best record mortgage on receipt of this: Will see 


you Monday. 
H. C. AYER. 


Done. 


319 Apri 13, 1885—11 a. m. 


Dan. P. Eetts, being cross-examined by Mr. CRawrorp, 
deposeth as follows: 


Q. Do you remember being at the annual meeting of Brown, Bon- 
nell & Co. at Youngstown in January, 1883, the month before the 
receiver was appointed, and having at such meeting a conversation 
with Mr. F. H. Matthews with regard to the mortgage of Brown, 
Bonnell & Co. having become known? 

A. I remember that at a meeting of the board of directors or of 
the stockholders Mr. Matthews spoke of the fact that Mr. McCurdy 
asked him whether there was a mortgage upon the property, saying 
that he had beard a mortgage had been placed upon the property. 
I do not think he held any special conversation with me in regard 
to it, but I remember his speaking of it in the meeting. 

Q. Did he not ask you in that conversation whether you had ever 
disclosed the existence of the mortgage, and did you not reply to 
him in substance that you could not understand how Mr. McCurdy 
had come to learn of the existence of the mortgage, because nobody 
at your bank except yourself and Mr. Colwell knew of its exist- 
ence ? 

A. I do not think I stated it in that way. I think I stated, how- 
ever, that I did not know how Mr. McCurdy obtained any such in- 
formation. 

Q. Was it not a surprise to you that Mr. McCurdy had obtained 
such information as to the existence of the mortgage ? 

A. Yes, sir; I do not know how Mr. McCurdy had gained his in- 

formation. 
020 Q. Did you not express your surprise ? 
A. I think it likely I did. 

Q. Did you not state in substance that, as far as your own bank 
people were concerned, nobody but yourself and Mr. Colwell knew 
of that mortgage ? 

A. I do not think I did say that, because the directors of the bank 
knew of the existence of the mortgage. 
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Q. I mean outside of the officers of the bank. 

A. I very likely may have told him that I did not think anybody 
outside of the officers of the bank knew of it. I do not remember 
it, but I think it is quite likely I told him that. 

Q. In your last testimony taken before the master on the 21st of 
February you were asked this question : “At that meeting was there 
any agreement or understanding ertered into that the mortgage 
should be held off of the record ?” alluding toa meeting at Mr. 
Stone’s house in June, 1882, to which your reply was: “ Nothing 
was said in regard to recording the mortgage or holding it off the 
record whatever.” 

A. Yes, sir. 

Q. Is your recollection absolutely clear on that subject in the 
manner in which you have put it? 

A. I do not remember that anything was said of that sort. I 
think I should have remembered it if it had been talked over. 

Q. You do not think the question of the record of the mortgage 
was talked about at all? 

A. At that meeting, no, sir. 

Q. Nothing was said? 

A. No, sir. 

Q. In any way? 
321 A. No, sir. 
Q. No conversation on that subject? 

A. No, sir; none that I remember. 

Q. Neither by you or any of the other persons within your hear- 
ing? 

A. No, sir. 

Q. There was not anything said about the record of the mort- 
gage? 

A. Not so far as I remember. 

@. As to whether it was policy to put it om record or not” 

A. I do not remember that the thing was brought up at all. 

@. Was not even discussed or alluded to? 

A. No, sir. 

Q. Calling your attention, now, to the second meeting at Mr. 
Stone’s house, was there anything said by any of the parties present 
at that meeting with regard to the question of the record of the 
mortgage; and, if so, what? 

A. I do not now remember that any thing was said at either meet- 
ing. At the original meetings in Youngstown when the matter of 
the proposed mortgage was discussed the matter of putting it on 
record had been suggested, and it was understood that so long as 
the bonds were not negotiated there was no necessity for putting it 
on record. Of course, it was supposed that when the bonds were 
negotiated it would go on record, and I do not remember now that 
any discussion was held at either meeting at Mr. Stone’s house in 
regard to that subject or that it was spoken of; I do not remember. 

Q. You use in ihe answer the expresson “Tt was supposed that 
when the bonds were negotiated it would go on record.” Was the 
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exact word “ negotiated” used or what is signified by the word “ ne- 
gotiated ?” 

A. Well, when they were sold and passed out of the 

322 & 323 hands of the company I do not know the exact word that 

was used. The idea was that when the bonds were sold. 

That was my idea, at any rate. I suppose it was the general idea. 

Q. Do you mean by sale or was it the understanding about sale 
that a hypothecation to the directors as collateral security for en- 
dorsement was a sale? 

A. Ido notthink anything was said at any of the meetings about 
hypothecation of the bonds. 

Q. As I understood you to state originally, that was not within 
the original scope of the intention ? 

A. No, sir. 

Q. With regard to this matter, at any rate? 

A. It was expected, of course, that the bonds would: be sold—that 
was what they were made for. 

Q. But not to be hypothecated ? 

A. There was nothing said about their being hypothecated, as far 
as [ remember. I think Mr. Stone at one meeting made this re- 
mark: That, in case the necessities of the company should at any 
time require, these bonds would be good collateral. I think he 
made some remark at some time, but when it was I do not know. 

Q. The trust deed at the foot thereof provides that “ the parties 
of the second part, in token of their acceptance of the trust hereby 
created, have hereto set their hands and seals on the day first 
above written,” and you have signed your name on the instrument, 
and Mr. Hay, your co-trustee, has not signed his. Will you please 
explain why he never signed it ? 

A. Col. Hay was named as one of the trustees of the mortgage at 
the request of Mr. Stone, his father-in-law, and I supposed, until 

you call my attention to the fact now, that his name was 
324 onthe mortgage. I cannot explain it unless he was absent 

from home at the time the mortgage was brought to me, and 
if his name is not there it is by some inadvertence. I feel very sure 
that his name is signed on all the bonds as trustee. 

Q. Then he was here at some time, so that he could have signed 
the mortgage ? 

A. Yes, sir. Probably when he got home it was forgotten. I can- 
not account for it in any other way. I supposed until this moment 
that his name was on the mortgage. 

Q. Be good enough to state when your name was put to that in- 
strument. 

A. I cannot tell you. 

©. When do you think ? 

A. It was put as quick as it was presented to me for signature; I 
think immediately after it was executed. 

Q. You are clear on that, are you ? 

A. Yes, sir. 

Q. Did you sign the instrument at the same time you did the 
bonds? 
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A. I presume I did, but I cannot tell you from memory about it. 

Q. You think, then, that in June, 1882, you probably attested the 
bonds as trustee and accepted the trust at the same time? 

A. At the same time; yes, sir. I have no doubt that is true. 

Q. You have no doubt, have you, in your own mind that the two 
acts were contemporaneous whenever they were done? | 

A. Substantially contemporaneous, I think; substantially at the 
same time. 


(By Mr. NEWBERRY:) | 
Q. But you have no recollection, as I take it; simply an impres- 
sion ? 
325 A. I only assume that it must be so. I do not remember 
the date when I signed either of them. 


(By Mr. CRAWFORD:) 


Q. Your usual! course of business would be, though, to attest the 
bonds and accept the trust at the same time, as one act? 

A. Yes, sir; probably. 

Q. If, therefore, you accepted this trust in June, 1882, vour accept- 
ance of the trust would be recorded at the same time the mortgage 
was recorded, would it not ? 

A. I should think it would. It would be a part of the mortgage, 
would it not ? 

Q. Now, be good enough to look at this paper, it being a copy of 
the mortgage, and see —, up to the time of its final record, in Febru- 
ary, 1883, you had even then accepted the trust. 

A. I had. I have not signed it since the record, if that is what 
you mean. 

Q. If it was signed before the record your name would appear in 
the record of the instrument, would it not? 

A. I do not know whether it would appear in the copy or not. 
It would depend upon how faithfully it is copied. I have not 
sigued the mortgage since the deed was recorded; | gave you my 
word for that. 

Q. These bonds were to mature at different times, were they not? 

A. I think they were; yes, sir. 

(. And blanks were left, were they not, in the bonds? 

A. To insert the date when they matured ? 

Q. Yes. 

A. I do not think so. I think they were all filled out before they 

were brought for signature. 
326 Q. Blanks were left in the printing ? 
A. Yes; filled up in writing, I think. That is my remem- 
brance. 

Q. Who filled them up? Do you know? 

A. I think Mr. Matthews. They were filled up before they were 
brought to me. 

Q. I understand you to testify now absolutely, as a matter of mem- 
ory, that your name was on this instrumeut when it was handed to 
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the recorder of Mahoning county on the 17th day of February, 1888, 
for record ? 

A. If it is on now it was on then. 

Q. When you went to Arizona did you leave instructions with 
any one in regard to what to do with this mortgage? 

A. No, sir; I did not. 

Q. Absolutely no instructions ? 

A. No, sir. 


327 JOSEPH COLWELL, being cross-examined by Mr. CRAWFORD, 
deposeth as follows: 


Q. In what official relation were you connected with the Com- 
mercial National Bank in the years 1882 and 1883? 

A. I was cashier of the bank. 

Q. Who was president? 

A. Mr. Eells. 

Q. During Mr. Eells’ absence who had the main direction of the 
bank in its affairs ? 

A. I had. | 

Q. Was Mr. Howard P. Eells any official of the bank ? 

A. No, sir; had no connection with the bank except as a stock- 
holder. . 

Q. Did the bank have a vice-president ? 

A. Yes, Mr. Amasa Stone. 

Q. Did he give it any special attention? Was he very constantly 
at the bank ? 

A. No; he only attended as the other directors did, at the direct- 
ors’ meetings and executive-committee meetings. 

Q. But you were the executive head of the bank during Mr. Eells’ 
absence, were you ? 

A. I was. 

Q. At what time did you first see that dispatch marked “ Exhibit 
A,” attached to your deposition, purporting to be a dispatch from 
Mr. Ayer to Mr. Eells? 

A. I presume the morning after its date. 

(). At what hour? 

A. Between ten and eleven o’clock. 
328 (. | understand you to state in your deposition in substance 
that you. presumed that that was simply an ordinary dispatch 
from Mr. Ayer, acceding to your insistance that this mortgage should 
go upon record; is that it? 

A. That was my supposition ; yes, sir; that it might be that. 

Q. You did not conceive for a minute that it indicated any urgency 
in his affairs or anybody else’s, did you ? 

A. I had no reason to suppose so. 

Q. Did you? 

A. No; I did not. 

Q. It was a matter that required no haste and no urgency ? 

A. Gnly as indicated in the dispatch. 

Q. Well, how? 
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A. The recording of the mortgage is generally done at once on its 
receipt or issue. 

Q. It had not been done in this case, had it? 

A. It had not; no, sir.. 

Q. It had been postponed for six or seven or eight months, had it 
not? 

A. Yes, sir. 

Q. But I understand you to say that you considered that that was 
just an ordinary dispatch for the record of the mortgage in the ordi- 
nary way, did you? 

A. Not in the ordinary way, because the mortgage had-not been 
recorded promptly, contrary to my desire. As soon as it was ac- 
ceded to I put it on record forthwith, as I would any other mort- 
gage. 

Q. How long have you been a bank cashier? 

A. Since about 1870. 

Q. During that time you have had a good deal to do with 
029 mortgages and conveyances, have you not? 
A. More or less; yes, sir. 

Q. Do you recollect that you ever in those fifteen years of your 
experience left the bank to personally attend to the record of a mort- 
gage? 

A. A good many times. 

(). Name one instance. 

A. The last instance was about ten days ago, or two weeks, when I 
took a mortgage to the recorder’s office over here in our county 
building as soon as we received it. 

Q. In banking hours? 

A. Yes, sir. 

(. Did you ever go out of the city to record a mortgage before in 
all your business experience ? 

A. I do not remember that I ever had a mortgage to record out of 
the city before or since. 

(J. This was on Saturday, was it not? 

A. Yes, sir. 

Q. A busy day with banks, too, is it not? 

A. No, not unusually; rather to the contrary. 

Q. Your president was absent, too, was he not ? 

A. Yes, sir. 

Q. That threw the whole direction of the bank’s affairs on your 
shoulders, did it not, for the time? 

A. Not necessarily ; there was an assistant cashier who could attend 
to matters in my absence, and did usually. 

(). State what there was of urgeney, in your mind, that should 
‘ause you, the cashier of a bank, on Saturday, a busy day 

A. I beg pardon. I just testified that it was not an unusually 

busy day. | 
Q. A busy day, I said. I did not say an unusually busy 


do0 


188 BROWN, BONNELL & CO. VS. 


Q. That should cause you to personally take this mortgage down 
to Youngstown in your own hand to record it on that day ? 

A. The principal reason was that I had been for a long time very 
urgent that the mortgage should be recorded, and just as soon as all 
opposition to it on the part of Mr. Ayer was removed I saw to it 
that it was on the record forthwith. 

(. You could just as well have sent it down by a bank messen- 
ger, could you not? 

A. I could. 

Q. That would have been the ordinary way, would it not, if there 
was no urgency ? 


A. No, sir. 

Q. The ordinary — was for you and nobody else to take it, was it? 
A. A matter of importance. Yes. 

Q. Why was it a matter of importance to record it on that day ? 
A. It eovered a large indebtedness to the bank. 

Q. It had covered it for six months, too, had it not? 

A. Yes, sir. 

Q. And had not been recorded for six months? 

A. No, sir. 

Q. 


When you got to Youngstown you did noteven go to the hotel 
to get your dinner first, did you? 

A. No, sir. 

(). You went directly from the train to the recorder’s office before 
you dined ? 

A. The recorder’s office is within a few rods of the station and 

much nearer than the hotel. 
331 Q. You arrived there about half past two o’clock, did you ? 
A. I do not remember. Whenever the train time is. 

Q. And you went straight from the station to the recorder’s office ? 

A. Just about a stone’s throw. Yes, sir. 

Q. And yet vou testify that you had not the remotest idea that 
there was any special urgency with regard to the record of this 
mortgage at all ? 

A. I had no knowledge of any. I did not know what might be. 
I did not surmise anything. 

Q. It was an ordinary transaction that you did not conceive had 
anything about it other than the usual record of a mortgage in the 
ordinary way? 

A. No; nothing more than an important transaction which I 
had been anxious should be put in proper shape on record ; nothing 
else. 

Q. You could just as well have sent it down by a messenger, could 
you not? 

A. 1 could have done so; yes, sir. 

Q. Or sent it by express ? 

A. I could have done so; yes, sir. 

Q. Ordinarily you would have done that, would you not, rather 
than leave your post as cashier in the absence of your chief? 

A. Well, you are going on false suppositions. : 
(). Please answer my questions. I will look after the suppositious. 
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A. Well, you put the question wrong. 

Q. I will put the questions and you put the answers. 

A. Iam answering. Mr. Eells was not the executive officer of 

the bank; I was, ordinarily, and in my absence the assistant 
332 cashier. Mr. Eells was nominally the president. He took 
no active part in the business at all. 

Q. Mr. Colwell, then, was really the executive head of the bank ? 

A. Yes, sir; and in my absence the assistant cashier was practi- 
cally, though nominally Mr. Eells was the president and the 
head of the bank. 

Q. You are not able now to recall a single instance where you 
ever went out of town to attend to a matter in the ordinary course 
of business that might have been equally as well attended to by a 
messenger or clerk from the bank or dore by express, are you? 

A. I had often gone out of town to attend to the business of the 
bank. It isa matter of opinion whether it could have been done 
as well by somebody else. I naturally thought that an important 
matter that ought to be done could be quite as well done by inyself 
as anybody else and had better be done by myself than anybody 
else. 

(). You intended to see that that mortgage went upon record that 
day, did you not? > 

A. I[did; yes,sir. Ishould have seen to it earlier if 1 had not had 
any opposition from Mr. Ayer. 

(). Be good enough to state when and where you had opposition 
from Mr. Ayer to the putting of this mortgage upon record. 

A. Repeatedly. 

Q. When? 

A. Once when Mr. Ayer himself was in Cleveland, and on several 
occasions 

(). Give the date of that. 

A. I cannot give the date. I cannot remember. 

Q. About the date? 
JO A. It was prior to this transaction. 
Q. How long prior? 

A. Within the year. I rarely saw Mr. Ayer—never saw him, I 
think, but two or three times. 

(). State what was said. 

A. I cannot state the language. ‘The substance of it was that I 
thought that that mortgage should be recorded. Mr. Ayer objected 
to it on the ground that it was inexpedient; that the bonds were 
used as collateral for a mere temporary matter which would soon 
be adjusted and the bonds returned to the company, and that he 
thought it was unnecessary and unwise that it should be put on 
record. 

(). Did you defer to that? 

A. At that time I did. 

Q. You kuew well enough that the mortgage was right in the 
vaults of your own bank, where you could have recorded it without 
Mr. Aver’s permission, did you not? 

A. No, sir; not then I did not. 
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Q. When did you know the mortgage was there? 

A. When Mr. Eells went away. 

(. How did you know that the mortgage was not recorded when 
you had this conversation with Mr. Ayer? 

A. Because I had understood, I do not know from whom, but 
from some of the parties. 

Q. Give us your opinion as to whom you understood it from ? 

A. From some one of the directors of Brown, Bonnell & Co. 

Q. You understood from some of the directors of Brown, Bonnell 
& Co. that the mortgage was not of record; did you ? 

A. I did; yes, sir. 


Jo4 Q. At the very time that your bank had loaned money on 
the bonds, too? 
A. Yes, sir. 


(. Were they also directors of your bank that told you that ? 

A. That I cannot remember. 

Q. It was not Mr. Ayer that told you that, was it? 

A. I do not retnember about that. 

Q. What is your recollection ? 

A. I do not remember who it was. 

Q. Your first talk with Mr. Ayer about it was asking him to al- 
low the mortgage to be recorded, was it not ? 

A. I do not know that that was the first talk, but when I did first 
talk with him, I presume it was, I told him that—that I thought it 
ought to be on record. 

(). You knew at that time from some one that it was not on 
record ? 

A. Yes, sir. 

(). Why did you ask Mr. Ayer to allow it to go on record? 

A. Because I understood Mr. Ayer to be the principal party ob- 
jecting to it. 

Q. Whom did you understand this from? Let us have your 
recollection on that matter. 

A. I do not know. | 

Q. Your memory is a blank on that subject, is it? 

A. Yes, sir. 

Q. Was it Mr. Eells that told you that? 

A. I do not remember who it was. 

. Will you swear that it was not Mr. Eells? 

A. No, sir; I will not. 
300 Q. What is your best recollection as to who it was? 

A. I have repeatedly said that I had no distinet recollection 
as to who it was. 

Q. It seems to have been such an important matter in your mind 
that you were asking Mr. Ayer on several occasions, as you express 
it, insisting that this mortgage should go upon record ? 

A. I did to him personally once and to Mr. Matthews, represent- 
ing him, repeatedly. 

Q. And yet your memory is a perfect blank as to how you hap- 
pened to know that this mortgage was not recorded ? | 
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A. Yes, sir; that isa blank. I confess I do not remember from 
whom I heard it. 

Q. And you swear now that you did not even know that the 
mortgage was lying in Mr. Eells’ safe, right in your own bank, until 
he went away to Arizona? 

A. I do not think that I did. 

(). How long was that before it was recorded ? 

A. Oh, a month or two, I should think. 

@. You knew Mr. Eells was the trustee ? 

A. I knew he was one trustee. I think I did. 
positive. 

Q. It is shown on the bonds that you held, is it not? 

A. Yes; that is a fact. Yes; I must have known it. 

QQ. And Mr. Hay ? 

A. Yes, sir. 

Q. Didn’t you go to Mr. Eells, the trustee, and ask him why he 
did not record this mortgage ? 

A. I do not remember that I did; no, sir. 
336 Q. Right in the bank every day? 
A. No, not every day. 

(). Substantially ? 

A. Often enough; yes. 

@. You knew he was trustee ? 

A. I did. 

Q. You assumed, did you not, as a matter of business, that he had 
the mortgage in his hands ? 

A. I do not know that I could assume that he or Mr. Hay had it. 

(). One or the other of them ? 

A. One or the other of them; yes, sir. 

(. And yet you never went to either of the trustees and asked 
him to record this mortgage ? 

A. I won’t say that I did, but I think it very likely I may have 
said the same thing to Mr. Bells that I did to Mr. Ayer. 

Q. Give us your “best recollection ? 

A. My best recollection is that my opinion on the subject was 
made known to all of them. 

Q. What did Mr. Eells say in respect to that? 

A. I do not remember as to that, but I presume it was a repeti- 
tion of Mr. Ayer’s objection. 

Q. Have you any memory that you ever said a word on the sub- 
ject to Mr. Eells? 

A. My impression is that I did; decidedly. 

(). Is that a decided impression ? 

A. Quite; yes, sir. 

Q. In what way did you ask him? Did you ask him, telling him 
that you insisted upon the mortgage going upon record, or that you 

urged that it go upon record ? 
307 A. No, sir; I do not think I did it so strong as that. I 
think I told him that I thought it ought to go on record. 
Q. And what was his reply ? 
A. My recollection is that the general reply of all the gentlemen 
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to whom I talked on the subject was substantially the same as Mr. 
Ayer’s, that it was a temporary matter that would soon be closed 
up and the bonds withdrawn, and that it would not be necessary 
that it should be put upon record, and that it might, perhaps, inure 
to the disadvantage of Brown, Bonnell & Co. 

Q. If it was put upon record ? 

A. Yes. 

Q. You think that it was repeated to you by Mr. Eells or the sub- 
stance of that? 

A. Yes; I think that was the general feeling of the directors of 
Brown, Bonnell & Co. 

Q. Whom do you mean? Do you mean Mr. Otis? 

A. I mean Mr. Otis, Mr. Eells, and Mr. Stone. 

Q. As well as Mr. Ayer? 

A. And Mr. Ayer. 

(. And you knew at the time that these very people who were 
expressing this view to you held those very bonds as collateral se- 
curity for the indorsements which they were making, did you not? 

A. I knew some of them did; yes, sir. 

Q. When Mr. Ells left for the West did he leave any instructions 
with you in regard to that mortgage? 

A. I think he told me that the mortgage was among his papers, 
which his son had access to, and could be used at any time—access 

could be had to it at any time. 
308 Q. But he left no instructions with you with regard to re- 
cording it or not recording it or anything ? 

A. No, sir. 

Q. He just simply told you that the mortgage was there? 

A. Yes; I presume he told me. It was made known to me, and, 
I think, direct from him; yes, sir. 

Q. How many times did you see Mr. Matthews prior to this meet- 
ing in the bank in February, about a week or such matter before the 
receiver was appointed ? 

A. I could not tell how many times, but several times. He 
usually came to the bank with paper that he wished us to discount 
for Brown, Bonnell & Co. I saw him at those times. 

Q. I am asking for the purpose of locating those conversations. 
I think you have stated that you probably only had one conversa- 
tion with Mr. Ayer about the non-record ? 

A. I recollect but one. I rarely saw Mr. Ayer. He was rarely 
here or if he was I did not see him. : 

Q. The business was largely transacted by Mr. Matthews? 

A. Yes; mainly. I think when we made loans to them they were 
always offered by Mr. Matthews. 

Q. So you recollect only one conversation with any distinctness 
with Mr. Ayer? 

A. Yes, sir. 

Q. I mean of the fact of there being one. 

A. That-is my only recollection. 

Q. How long was — after you saw Mr. Ayer that you first saw 
Mr. Matthews on this same subject ? 
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A. I cannot remember that. 
©. Some months or a short time? 
339 A. Probably not very long after, but I cannot tell when. 
(). Please give, as nearly as’ you can, the conversation that 
took place between you and him with regard to the non-record of 
this mortgage. | 

A. I cannot relate those conversations, except that the general 
tone was that at every opportunity I urged that the mortgage should 
be put on record. I cannot give dates. 

Q. How was Mr. Matthews to put it upon record? He did not 
have it, did he, or have anv control of it? 

A. No, but Mr. Matthews especially represented Mr. Ayer. 

Q. Mr. Ayer was the mortgagor’? 

A. Yes; he was the mortgagor. He was the president of the com- 
pany. 

Q. Do you ever remember to have asked a mortgagor before as to 
whether you should put a mortgage that was executed in your favor 
upon record or not? 

A. I do not remember that I ever had a mortgage but in one in- 
stance before under those circumstances. 

@. You mean where it was held off of record ? 

A. Yes, sir; so that my recollection would be a blank on that 
subject. ne: 

Q. What did Mr. Mattbews say in response to your urging him 
that the mortgage should go upon record ? 

A. He simply reiterated in substance what Mr. Ayer had offered. 

Q. In your mind, therefore, judging from the way you went at 
Mr. Ayer and Mr. Matthews about allowing the mortgage to go 
upon record—and you did not make any special urging to the 
trustee who had the mortgage 

A. Except Mr. Eells. 
340 Q. You only recall one conversation with him, and you 
said, I believe, that in that you did not urge? 

A. I did urge; I did not insist, my testimony was. 

Q. You had a pretty fixed opinion in your mind that it was a ques- 
tion of the consent or the non-consent of Mr. Ayer that was going 
to put the mortgage upon record or not put it there, did you not? 

A. Yes, sir; I think that the whole reason why it was not put 
upon record was that the other directors deferred to Mr. Ayer’s 
opinion or desire. | 

Q. And that the mortgage was to go upon record or not go upon 
record as Mr. Ayer, the president of the corporation, determined ? 
W hat was it? 

A..I think that Mr. Ayer’s objection was the only obstacle in the 
way; yes, sir. 

A. And up to that time his objection, coincided in by the other 
directors, had kept it off of the record ? 

A. Yes, sir. 

Q. You saw Mr. Matthews, did you not, in Youngstown on the 
day this mortgage was recorded ? 

A. Yes, sir. 
20—227 
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Q. You had some conversation with him with regard to the busi- 
ness that took you down there ” 

A. Yes, sir. 

Q. You have stated, I believe, in substance, in your testimony 
that you had no knowledge whatever, at the time you were In 
Youngstown, that either John V. Ayer’s Sons or Brown, Bonnell & 
Co. were in the slightest difficulty ” 

A. No knowledge whatever; no intimation from any source. 

Q. What bank is your correspondent bank in Chicago? 
341 A. The Commercial National. 

Q. You had received no telegram from it or.from anybody 
else in Chicago before you left here that Jolin V. Ayer’s Sons’ paper 
was going to protest that day ? | 

A. No, sir. 

(. No intimation of it? 

A. No intimation from any source; no idea. 

(2. You know Mr. Otis, one of your directors, was in Chicago, do 
you not, that day” | 

A. I do not remember that he was. I believe he was not present 
in the bank that day. I learned that from the record in looking it 
up some time ago. Where he was I do not know. 

Q. You received no telegraphic communication from your corre- 
spondent bank on the morning of the 17th of February ? 

A. Noneatall, or from any other source. The 17th was Saturday. 
That was the day I went to Youngstown. I had had no telegram 
and no intimation of any kind. As a matter of fact, there was no 
paper protested or unpaid at that time. 

(). How do you know that? 

A. That we had or knew anything about. 

(). What you mean is that they did not go to protest until three 
o'clock on that day? 

A. I think that is the fact. 

Q. That is the fact as far as your paper is concerned ? 

A. As far as my knowledge is concerned. 

Q. Do you not know, as a matter of fact, that their check was 
thrown out of the clearing-house between ten and eleven o’clock in 
the morning, and that the noon papers in Chicago had their failure 

all in? 
o42 A. On the 17th? 

(). Yes. 

A. No, sir; I never heard of it. | 

(. And do you not know that one of your directors was in their 
bank there and knew all about the failure long before this mortgage 
was recorded ? 

A. No, sir; never heard of ituntilthis moment. I doubt the fact, 
if vou will permit me. 

Q. Which fact—that one of your directors was in there ? 

A. Yes, sir. 

Q. You had no talk with Mr. Matthews of any kind, character, or 
description about any prospective failure of John V. Ayer’s Sons on 
that day, had you? 
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A. I asked Mr. Matthews if anything special had occurred—if 
there was avy trouble of any kind. He answered that he knew of 
lone. 

Q. What led you to ask that question; did you anticipate any 
trouble? 

A. I did not. 

(). You had not the slightest idea of any ? 

A. I had not. I had every confidence that John V. Ayer’s Sons 
were very solid and firm. 

rs That was the first thing that you asked him? 

No; I do not know that it was the first thing that I asked him. 
I dia ask him that while I was there. I cannot remember exactly 
what I said. 

Q. Did you tell him then that you had got a dispatch from Mr. 
Ayer? 

A. I did, and that I had recorded the mortgage. , 
343 Q. Mr. Howard Eells telegraphed down to Mr. Mathews, 
did he not, that you were coming that day? 

A. Not to mv knowledge. 

Q. Do you not know that Mr. Howard Eells telegraphed down 
there to Mr. Matthews that day that you were coming down to re- 
cord that mortgage and to assist you all he could? 

A. Not to my knowledge. 

Q. You do not even know it now ? 

A. If you say it is so I will not deny that it is so. 

Q. I have not said that it isso. I am asking you if you know it 
1S SO. 

A. I do not know it is so; no, sir. I did not need any assistance 
from Mr. Matthews to record that mortgage. 

Q. Mr. Matthews has testified that, in substance, you stated that 
you had learned that John V. Ayer’s Sons had gone to protest in 

Chicago that day, and you said you were sorry for it, and thought 
that perhaps some arrangement might have been made, if it had 
been got at in time, to have fixed the matter up in such a way that 
it would not have been necessary. 

Do ~ mean to say that that is his testimony? 

Q. Yes; Iam reading from it. Do you mean to say that no con- 
versation of that kind occurred between you that day? 

A. No, sir. 

Q. ‘That that is a simple, pure invention ? 

A. Well, ves; it is imaginary. I won’t say that Mr. Matthews 
meant to testify wrong in there, but no such conversation occurred 
at all or could have occurred. 

(). You did not imagine that there was the slightest exigency 
about the matter, although you were down in person to record 

the mortgage, and although the question that you asked Mr. 
344 Matthews—the only thing that you have stated in vour 
evidence thus far—was whether he had heard there was any 
trouble ? 
A. Yes, sir. 
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Q. And yet you testify that there was nothing whatever that oc- 
curred of that kind between you and Mr. Matthews ? 

A. Nothing whatever of that sort occurred. 

Q. What did Mr. Matthews say when you asked him whether he 
had heard anything special or whether there was any trouble? 

A. He said he knew of none. 

Q. What trouble did you anticipate that was in your mind when 
you framed that question ? 

A. It was mere inquiry as to the possibility of anything arising 
beyond his mere concession to our desire to have it recorded. 

Q. Was there something in your mind then that led you to con- 
nect this telegram that you had received from Mr. Ayer, asking that 
the mortgage be recorded, with some trouble? 

A. There had some two or three hours, perliaps more, elapsed be- 
tween the time that that dispatch came to my knowledge and my ar- 
tival there and I naturally bad been revolving the matter over in my 
mind a good deal. 

@. With what result? 

A. With an entire absence of knowledge of what specially could 
have brought about a change of heart in Mr. Ayer on the sbject of 
that mortgage, and I wanted to know what causes, if any, there were. 

Q. I will ask vou now to state what that conversation was with 
Mr. Matthews, beginning at the beginning and going through. 

A. That I cannot do. 
O45 (. Give it as nearly as you can. 
A. I presume J first 

Q. I do not want any presumptions; I want recollections, if you 
have them. 

A. I have none. 

Q. Have vou any memory about anything else that occurred ex- 
cept your question to him as to whether he had heard anything 
special and whether there was any trouble? Do you remember 
anything else you asked him that day except that? 

A. Nothing, except that I asked him to transfer some certificates 
of stock of the Mahoning Coal Company, which | took with me, from 
the name—lI think they were registered in the name ot Brown, Bon- 
uell & Co—to the name of W. J. Boardman, trustee. 

(). Those were some of the certificates that were included in the 
mortgage ? 

A. In the mortgage; that was a part of the transactron; yes, sir, 

(. Who directed that they should be put in the name of William 
J. Boardman, trustee? 

A. I have an impression—it is somewhat vague, but still I have 
an impression—that that was a suggestion of Mr. Stone’s. 

@. When made? 

A. Before I left Youngstown. 

Q. You had a consultation with Mr. Stone, did you, then, before 
you went down to Youngstown, about the matter? 

A. [ think it was Mr. Stone I told that we had had this dispatch. 

Q. Reading it, | presume, to Mr. Stone or showing him the dis- 
patch ? , 
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A. I do not know whether I showed it to him. 
Q. Telling him its purport? 
346 A. Yes; and asked him what I should do with the stock ; 
if Ishould have that put into the name of the trustee. I think 
that was it. 

Q. Who had given you any authority over the matter about trans- 
ferring the stock at all? | 

A. Mr. Stone was a director of Brown, Bonnell & Co. That was 
a suggestion from him. 

(. Where did you get the stock ? 

A. The stock was with the mortgage, given to me by Mr. Howard 
Eells. 

Q. Mr. Eells gave you no instructions about the stock, did he? 

A. No, sir; none. That was why I conferred with Mr. Stone. 

(. What was the necessity of anything of that kind if there was 
no urgency ? 

A. It was a part of the same transaction. 

Q. It was not part of the same taansaction. That simply re- 
quired that the mortgage should be recorded. | 

A. It was all a part of the same transaction. I regarded it sv. 

Q. Did you go and ask Mr. Hay what you should do? 

A. I did not ; I did not see Mr. Hay. 

Q. He was in the city, was he not? 

A. I do not think he was. 

Q. You had no instructions from Mr. Eells of any kind in regard 
to this? 

A. Not in regard to the stock ; no, sir. 

(). It was not contained in the telegram from Mr. Ayer? 

A. It was not. 

Q. Do you know whether you had the consultation with Mr. 
Stone at his house or at the bank with regard to what should be 

done ? 
047 A. I do not recollect. In fact. 1 am not positive that it 
was Mr. Stone, but I think it was. Whether I saw him at 
the bank or at his office I do not know. 

Q. At any rate, the result reached was that you should take the 
stock of the Mahoning Coal Company down with you to Youngs- 
town and transfer it out of the name of Brown, Bonnell and Co. 
into the name of somebody that you and Mr. Stone or somebody 
picked out. Is that it? ; 

A. That is substantially it; yes, sir. 

Q. I understand you to state distinctly that vou had no authority 
to do that from the trustees or either of them? 

A. No, sir; no direct instructions. 

(. Or any indirect instructions, had you ? 

A. No, sir; no instructions. The stock was with the mortgage, 
and was part of the property conveyed by the mortgage. 

Q. Why did you not transfer the stock to the names of Eells and 
Hay ” 

A. I say I think it was the suggestion of Mr. Stone that it should 
be done as it was. 
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Q. So that was partof your business down to Youngstown that 
day, tov, was it ? | 

A. That was a part of the same transaction. 

Q. Why was the exigency for the transfer of the stock at all? It 
was embraced in this mortgage, and the certificates were actually in 
the custody of the trustees. 

A. Simply as a part of the conveyance, that. is all, from Brown, 
Bonnell and Co. 

Q. But they had the certificates, did they not, of the Mahoning 
Coal Company, and the certificates were duly endorsed, were they 

not, by Brown, Bonnell & Co.? 
348 A. Yes. 
Q. And they were actually in the custody of the trustees ? 

A. They were. 

Q. And they had been in the same condition ever since June of 
the vear previous, had they not? 

A. I do not know how long. 

Q. And you were without any instructions from the trustees or 
either of them as to anything to be done with them ? 

A. Yes. 


Adjourned until 2 o’clock p. m. 


049 Apri 13, 1885--2 p. m. 


WiLuiAM J. BoarRpMAN, being sworn, deposeth as follows: 
(By Mr. CRAWFORD:) 


Q. Were you a director of the Commercial National Bank in 1882 
and 1883? : 

A. Yes, sir. 

@. And still are? 

A. Yes,sir. 

Q. Were you present at any meeting of the board of directors in 
1882, when some discounts for Brown, Bonnell and Company’s ac- 
count were up before the board ? 

A. Yes; I was, I think. 

Q. Did you, as a director of the bank, know at that. time that 
the loans or discounts were to be secured by the deposit of these 
bonds that were issued under the trust deed to Eells and Hay, trus- 
tees ? 

A. I should say this, that 1 was not present every time when 
paper was discounted for Brown, Bonnell and Co., but I was present 
at times, and I recollect about bonds or mortgages or something 
being given as security for paper that was being discounted for 
Brown, Bonnell and Co. 

Q. Your recollection is general rather than precise about what 
occurred ? 

A. Yes, sir; I was interested in any of these concerns. 

Q. Let me call your attention more precisely to an interview that 
took place at the bank in February, 1883. Do you remember being 
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present there when Mr. Mathews came before the board with refer- 
ence to additional discounts ? | 

A. | remember being present at one time when Mr. Ma- 
300  thews came before the board with reference to obtaining dis- 

counts. 

@. Shortly before the failure of Brown, Bonnell and Company? 

. Yes. 

o Mr. Stone was there, I think. 

A. I think so. 

Q. And Mr. E. 1. Baldwin ? 

A. He may have been. I do not know. 

(. Do you remember what took place at that time with regard to 
the additional discounts which Mr. Mathews requested the bank to 
make for the account of Brown, Bonnell and Co. ? 

A. Not very definitely, only I remember that be wanted discount, 
and I think he stopped me or | met him inthe passage-way as he 
was going along, if I recollect right, and he spoke to me about it 
just as I was going into the meeting of the board. 

Q. Do you remember his being called in before the board and 
making a statement? 

A. I cannot tell definitely whether Mr. Matthews was in before 
I went out or not, but my impression is that he was; still | could 
not be sure about that. 

Q. Do you remember anything being said at that meeting with 
regard to the non-record of this mortgage ? 

A. I can remember that the matter came up. 

Q. In what way did it come up” 

A. That I could not tell. 

. You knew, did you not, as matter of fact, that tuis wortgage 
Was not recorded ? 

A. Whether I ever learned it before that time or not I do not 
know. 

Q. You knew it then, did you not? 

A. I learned it then, perhaps. Whether I learned it then 
vol for the first time or not I do not know. 

(. Do you remember Mr. Colwell urging the record of the 
mortgage and stating, in substance, that he had known several in- 
stunces where a taortgage had been kept off the records in this way, 
and that it had always resulted in diffieulty? Do you bear in 
memory any such conversation as that? | 

A. No. 

(). What was said at that meeting with regard to the record of the 
mortgage ? 

A. I could not tell you definitely. I can tell you what I said, 
probably, to Mr. Colwell or to Mr. Matthews—that is, probably it 
would be more what I would have said than my recollection of what 
I did say, because I do not remember very distinctly about it. I 
have an impression that 1 stated that the bank should not have 
anything to do with not having that mortgage recorded, or to that 
effect. 
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Q. Do you think that the first intimation that you had that it had 
not been recorded was at that time? 

A. | could not say as to that. 1 may have known it before that. 
] could not tell. I do not remember. 

Q. In other words, if I get the point of your suggestion, it was 
that the bank should pot affirmatively make a contract or an agree- 
ment that it should not be recorded ? . 

A. It should not have anything to do with the matter of not hav- 
ing it recorded. 

(. Should stand mute on that subject ? 

A. Yes, sir. 

(. Do you rewember whether or not Mr. Dolwell made any in- 

stance at that meeting that it should be recorded ? 
302 A. My recollection as to what occurred and what was said 
there is very indefinite. I do not remember his saying any- 
thing about not having it recorded. -t may have occurred. I do 
not remember. 

Q. Do you remember whether or not Mr. Matthews did not urge 
at that meeting that the record of the mortgage would very seriously 
hurt the credit of Brown, Bonnell and Co. ? 

A. I cannot tell that. I remember hearing it said that Mr. 
Matthews took that position, but whether he said it at that time or 
whether somebody else told me I do not know now. I could not 
tell. 

Q. Was there any agreement made at that meeting that the mort- 
gage should be recorded ? 

A. No; I do ivot think there was any agreement in any way 
about it. 

Q. Was there anything said about Mr. Colwell at that meeting to 
the effect that Mr. Matthews should write to Mr. Ayer and get Mr. 
Aver’s cansent to allow it to be recorded ? 

A. My impression is that I went out before Mr. Matthews left, if 
he was there. 

Q. While you were there did anything of that kind occur? 

A. No; not that I recollect of. 

Q. You knew, then, at that meeting that the mortgage had not 
been recorded ? 

A. I think I did. 

(. And there was nothing in your hearing said or done at that 
meeting that looked towards an immediate record of the mortgage, 
was there, by anybody ” 

A. No; I don’t think there was. I do not remember. 
308 (. Were you in Cleveland when the failure of John V. 
Ayer’s Sons and the failure of Brown, Bonnell and Co. oc- 
curred ? 

A. i think I was. 

Q. The receiver of Brown, Bonnell and Co. was appointed on Tues- 
day. Were you in the city at that time or consulted with regard to 
the matter prior to the appointment ? 

A. No, sir; I think not. Whether I was in the city that particu- 
lar day or not I could not state. I probably was. 
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(», On the Saturday previous, which was the 17th day of Feb- 
ruary, do you remember having -had any consultation with Mr. 
Stone and Mr. Colwell or either of thein with regard to your being 
made a trustee to hold any Mahoning Coal Company stock ? 

A. No; I never had any consultation. I never knew anything 
about it until after it was done and I was informed of it. 

Q. How long after it was done were you informed of the fact? 

A. I would not undertake to state. I do not remember. 

Q. Was it quite recently after the transaction ? 

A. I should not think it was many weeks afterwards. 

Q. Your first knowledge that the Mahoning Coal Company stock 
had been transferred to your name as trustee was conveyed to you 
by whom ? 

A. I should say by either Mr. Colwell or Mr. Howard Eells, prob- 
ably. oe , | , ; 
Q. What did he state in connection with that as to the impelling 
reason for your being made trustee ? 

A. The only reason he gave that I recollect was that Mr. Stone 
desired that I should be named asa trustee. I expressed some re- 
gret about it, because I had nothing to do with the matter and did 
not care to act as trustee. 


oo4 CuHar.ks A. Oris, being sworn and examined by Mr. Craw- 
FORD, deposeth as follows: 


Q. You were a director of Brown, Bonnell & Co., were you not, in 
1882 and 1883? 

A. I was in 1882, and I believe I was in 1883. 

Q. Do you remember a conversation which took place among 
some of the directors of Brown, Bonnell & Co. at the house of Mr. 
Amasa Stone in September or October, 1882, at which you were 
present ? 

A. That is a good while ago. I do not know that I remember 
particularly about it. What was it in relation to? 

Q. It was a conversation with regard to your becoming an en- 
dorser of the company’s paper to the amount of $50,000. 

A. Yes; I think it was then. I will not swear to that. I know 
there was a conversation in regard to indorsing, which I did. 

Q. Was not that conversation at Mr. Stone’s house ? 

A. That I do not remember. 

Q. What is your best impression ? 

A. I cannot say whether it was there or whether it was at the 
ban k. 

Q. Who was present? 

A. That 1 do not remember. 

Q. Was Mr. Ayer there? 

A. It was in the presence of Mr. Ayer. 

@. Was Mr. Matthews there? 

A. I do not remember. 

Q. Was Mr. Wiiliams there ? 

A. What Williams ? 

26—227 
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Q). Manager of the mill and one of the directors. 
300 A. No; I guess not. IL do not remember of ever having 
my conversation in the presence of Mr. W iliams. 

(2. Was Mr. Stone there” 

A. It was at his house. He must have been there. 

(. Was Mr. Eells there ? 

A. That I do not remmember. 

Q. Up to that time you never had indorsed for Brown, Bonnell & 
Co a you? With whom was your talk ” 

. Oh, I had a talk with Mr. Aver and Mr. Eells. Whether it 
was sot the bank or not I do not remember, or whether it was at Mr. 
Stone’s house. 

Q. What was said in that talk; what was the request made of 
you and the agreement? 

A. The agreement was that I was to endorse the paper. 

For how much ? 

A. $50,000. 1 was in Europe in 1882, and when I got back it 
seems as though there had been some indursements made by these 
other parties, ‘and 1 came in and indorsed my pro rata, I think, 
afterwards. I was very sorry I did not stay over there longer. 

Q. What was the understanding or agreement as to what security 
you should have for these indorsements that you were to make? 

A. The security was such an amount of bonds. 

q). What bonds ? 

A. Brown, Bonnell & Co. bonds. 

Q. The same bonds that you have now in hand and claim to be hy- 
pothecated ? 

A. Yes, sir. 

q. Did you know at the time those indorsements were made that 

this mortgage had not been recorded ? 
306 A. I did not know anything about it. 
(. Were you then a director in the Commercial National 
Bank ? 

A. Yes. 

q). And still are? 

A. Yes. 

Q. And were in Chicago, were you not, on the day John V. Ayer’s 
Sons failed ? 

A. i Was. 

Q. Do you remember of going into the house of that firm about 
one or two o'clock on the day of the failure with Mr. Higgins ? 

A. Not as early as that. 

(. How early ? 

A. Somewhere about half past three or four o’clock. I was there 
but a few moments; had just time enough to get down to the train 
to come home. 

(. How did you know of the failure ? 

A. Did not know of it until then. 

Q. How did you know of it then? You went in there with Mr. 
Higgins, did you not? 

A. Yes. 
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Q. «ind it was not as early as two o'clock ? 
A. No. 

Q. Did you not go in there and ask as to whether or not your 
particular claim was not going to be protected? Was not that the. 
object of your visit there’? 

A. There was no such object at all. 

Q. Did you not so state to both Mr. Hawkins and to Mr. Ir- 

win? 
O07 A. No, sir; I did not. 
Q. What was the object? 

A. There was no object at all. 

. You knew of the failure then, did you not? 

A. No; I never knew anything about it until went in there. It 
was accidental that | went in. 

Q. Are you clear in your recollection about this transaction ? 

A. L know all about it. I did not know anything about it, I tell 
you, until I went in and met Mr. Ayer at his door. You were in 
there at the time, were you not? 

(. No. 

A. Well,.-Grannis was there. I did not know anything of it until 
I stepped my foot into the door and Mr. Ayer told me of it. 

Q. Did you go alone then ? 

A. I won’t say. I do not know whether Higgins was with me or . 
not. Perhaps he was; I am not positive about that; it is a long 
time ago. I had business with Mr. Higgins at his office, and he 
may have gone with me; but I never knew anything about it or 
suspected anything about it until I met Mr. Ayer in his private 
room there coming out of the door. 

(2. Do you not know that the twelve-o’clock editions of the papers 
in Chicago that day had it, and it was cried all along the street ” 

A. I did not see them, because I was in business in Mr. Higgins’ 
office with him until the time I left his office for home; and it was 
merely accident that [ went into Mr. Aver’s office. I was on my 
way to the depot. 

(). You say you met Mr. Aver there ? 

A. I met Mr. Ayer in his office—the first time I ever knew of 

It. 
308 (). And vou were then advised of the failure? 
A. He advised me. 

(). You met Mr. Grannis? | 

A. Mr. Grannis came in while I was there. I did not have anv 
talk with him at all; never knew him before: was introdueed to him 
then. 

Q. Desiring to refresh your recollection on the matter, did you not 
come in there as early as two o'clock on the 17th day of February, 
1883, accompanied by Mr. Higgins, and did you not ask to see Mr. 
Ayer, who had gone, and did you not make known both to Mr. 
Hawkins and to Mr. Irwin—you know them both, do you not? 

A. Yes. 

Q. That you had called for the purpose of seeing whether or not 
Mr. Ayer was going to protect your claim against the house? 
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A. No, sir; I did not. , t 
Q. Was there no talk of that kind? 
A. Notalk of that kind. I never knew anything about the failure 
until I met Mr. Ayer in his own office. I did not go there for that 
purpose, for I knew nothing about it. 
Q. You say you left that day to come home? 
A. I left that day to come home. 
Q. And then you went back, did you not? 
A. I went back. 
Q. And you were in Chicago on Sunday morning again ? -~ 
A. Yes, sir. 
Q. You returned from Laporte, did you not, or Elkhart ? 
A. Yes, Elkhart, for the reason that I could not get through to 
Toledo. 
@. What was the matter? 
do9 A. A freshet. I went back to Chicago. 
Q. Did you see Ayer on Sunday ? 
. No, sir. 
. You saw Matthews there, did you not? 
I saw Matthews and came home with him. 
You left there Sunday night, did you not, with Matthews ? 
. Left there Sunday night with Matthews. 
And came straight here? 
. Came straight here. 
. Did Matthews go to a hotel? 
. I eannot say whether he went to a hotel or not. e 
; : a 
. He went to your house, did he not? 
. He went to my house and took breakfast; that was all. 
Took dinner, too, did he not ? 
. No, he did not. 
. Stayed there all night with you? 
. No; he did not. Did he? 
Was it not agreed and understood between you and Mr. Mat- 
thews that he should not gotoahotel? , 
A. I won’t say whether ‘there was any such agreement or not, for 
I do not know whether there was or not. I remember now that 
Matthews did stay at my house that night; but it was accidental, 
my meeting Matthews. [ met him at the depot. I went by the 
Grand Trunk road because I could not get back the other way, and 
we did not get in until just time enough to take a carriage and go 
to the depot and take thetrain and gohome. There was an arrange- 
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ment made at Elkhart in some way to take the passengers, so I took - 
that train and went back to Chicago. ‘ 


360 QQ. Did you see Ayer on Sunday? 
A. No, I did not. 

Q. At the time of the failure here and the appointment of the re- 
ceiver you had paid out no money at all for the account of Brown, 
Bonnell & Co. on these indorsements ? 

A. I took up that paper just as fast as it came due. 

Q. But at the time of the failure, on the 17th of February, 1885, 
you had made no payment at all, had you? : 
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A. I cannot say that; I cannot say whether I had or not. If there 
was any of that paper came due I took itup. I cannot swear to that, 
for I do not remember. 

Q. The date of the maturity of the paper would demonstrate that 
fact ? 

A. That would show. I cannot tell how that was. 

Q. Was the whole $80,000 of the bonds put in your hands at one 
time? 


A. I think so. 


361 A certified copy of the record of the court of common pleas 

of Mahoning county, Ohio, in the case of the Brier Hill lron 
& Coal Co. vs. Brown, Bonnell & Co., No. 12987, 1s introduced in 
evidence, it being agreed that the other judgments in question are of 
the same description. 

It is agreed that it appears from the original mortgage of Brown, 
Bonnell & Co. to Dan. P. Eells and John Hay, trustees, that neither 
the signature of Mr. Kells nor the signature of Mr. Hay is on the 
said original mortgage. 

It is agreed that at the time of the institution of this action Dan. 
P. Eells and John Hay were, each of them, and that they still are, 
citizens of the State of Ohio, and that Brown, Bonnell & Co. isa 
corporation organized under the laws of Ohio. 

The payment and satisfaction of the judgment in the case of the 


Negaunee Concentrating Company vs. Brown, Bonnell & Co., in the 


circuit court of the United States for the northern district of Ohio, 
is introduced in evidence by respondents to intervening petitioners : 


362 Brier Hitt Iron & Coat Co. 
v8. 
Brown, Bonnett & Co. 


No. 12927, Appearance 
Docket 9. 


Pleas before the Hon. William T. Spear, one of the judges of the 
court of common pleas in and for the county of Mahoning and 
State of Ohio, at a term of said court begun and held at the court- 
house, in the city of Youngstown, county and State aforesaid, on 
the third day in September, in the year of our Lord one thousand 
eight hundred and eighty-three. 


Be it remembered that heretofore, to wit, on the twenty-second day 
of November, in the year of our Lord last aforesaid, the Brier Hill 
Iron and Coal Company, by its attorney, A.W. Jones, filed herein a cer- 
tain petition against Brown, Bonnell & Company; which said peti- 
tion follows in these words and figures, to wit: 
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1 
STATE OF QOHIO, l 
Mahoning County, | 

In the Court of Common Pleas. 
THe Brier Hitt Iron & Coat Company, Plaintiff, 
vs, 
Brown, Bonnett & Co., Defendant. 
First cause—The said Brier Hill Iron & Coal Company, plain- | ae 
tiff, says that both itself and defendant are duly incorporated ~y 
363 and organized companies under the laws of the State of Ohio, 


and that it complains of said defendant, Brown, Bonnell and 
Company, in a first cause of action, for that the said defendant, on 
the 5th day of December, A. D. 1888, at Youngstown, for value re- 
ceived, made its certain promissory note, in writing, of that date, a 
true copy of which promissory note, together with all the endorse- 
ments thereon, is in the words and figures following, to wit : 


$5,250.00. Younastown, Dec. Sth, 1882. 

Four months after date we promise to pay to the order of Brier 
Hill Iron & Coal Co. fifty-two hundred and fifty dollars, at Second 
National Bank here, value received. , 


BROWN, BONNELL & COMPANY, 
By F. H. MATTHEWS, 7r. 


—and that the said defendant then and there delivered the same to 
the said plaintiff and thereby promised to pay the said plaintiff or 
order, in four months from the date thereof, the sum of fifty-two 
hundred and fifty dollars, which period bas since elapsed; yet the 
said defendant has not paid the said sum of money or any part 
thereof to the said plaintiff, although often requested so to do; and 
thesaid plaintiff further says that the full amount of fifty-two hundred 
and fifty dollars is now due thereon and wholly unpaid. It has 
never parted with the ownership of said promissory note, and that , 
it is the legal holder and owner thereof. 

Wherefore said plaintiff prays judgment against said defendant 
for said sum of fifty-two hundred and fifty dollars, which it claims, 
together with interest thereon, at the rate of six per cent., from the 

eighth day of April, A. D. 1883, on the first cause of action. 
364 Second cause—The said plaintiff, for a second cause of 

action, here adopts as though again repeated all the allega- 
tions of the first cause of action, and defendant complains of said de- 
fendant for that the said defendant, on the fifteenth day of December, 
A. D. 1883, at Youngstown, O., for value received, made its certain 
promissory note in writing of that date, a true copy of which prom- 
issory note, together with all endorsements thereon, is in the words 
and figures following, to wit: | 


$5,250.00. . Younestown, Dee. 15th, 1882. 
Four months after date we promise to pay to the order of Brier 
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Hill Iron & Coal Co. fifty-two hundred and fifty dollars, at Second 
National Bank here, value received. 

BROWN, BONNELL & CO., 
By F. H. MATTHEWS, 7r. 


—and that the said defendant then and there delivered the same to 
the said plaintiff, and thereby promised to pay the said plaintiff or 
order, in four months from the date thereof, the sum of fifty-two 
hundred and fifty dollars, which period has since elapsed; yet the 
said defendant has not paid said sum of money nor any part thereof 
to the said plaintiff, although often requested so to do; and the said 
plaintiff further savs that the full amount of five thousand two hun- 
dred and fifty dollars is now due thereon and wholly unpaid. It 
has never parted with the ownership of said promissory note, and 
that it is still the legal owner and holder thereof. Wherefore plain- 
tiff prays judgment against said defendant for said sum of fifty-two 
hundred and fifty dollars, which it claims, together with interest 
thereon, at the rate of six per cent., from the eighteenth day of 

April, A. D. 1883, on second count, or in all the sum of 
365 &366 ten thousand eight hundred and forty-six dollars and 


fifty cents. 
A. W. JONES, 
Plaintiff's Attorney. 


STATE OF OBIO, mn 
Mahoning County, J ~ 


A. W ‘ones, being duly sworn, says that he believes the statements 
contain. -n the foregoing petition are true in substance and in fact, 
and that he is the attorney of said piaintiff in this action ; that said 
action is brought upon an instrument in writing for the uncondi- 
tional payment of money only; that said instrument in writing is 


now in his possession. 
A. W. JONES. 


Sworn to by said A. W. Jones before me and by him subscribed 
in my presence this 21st day of Nov., A. D. 1883. 
_E. M. WILSON, 
[SEAL. | Notary Public. 


On the twenty-second day of November, in the year of our Lord 
last aforesaid, answer was filed herein ; which said answer follows in 
these words and figures, to wit: 


STATE OF OHIO, - 
Mahoning County, f° 

In the Court of Common Pleas. 

Brier Hitt Iron & Coa ne 


vs. 
Brown, Bonnett «& Co. 


The defendant now comes and, waiving the issue and service of 
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process, enters an appearance herein and admits that all the allega- 
tions of the petition are true, and consents that judgment may be 
entered as prayed in said petition. 
BROWN, BONNELL & CO., 
By H. C. AYER, President. 
HENRY CRAWFORD, Attorney. | 


367 Now, at this term of said court, being the September term 
of, in the year of our Lord last aforesaid— 

“The above-named plaintiff now comes into court with its attor- 
ney, A. W. Jones, and also comes the defendants, Brown, Bonnell & 
Co., with H. Crawford, its attorney; whereupon this cause being at 
issue and neither party requiring a jury, the same is, by consent, 
tried and submitted to the court upon the petition of plaintiff, the 
answer of defendants, proofs, and exhibits. In consideration whereof 
the court finds that all the allegations of said petition are true; that 
said defendant is indebted to plaintiff upon the causes of action 
therein set forth, including interest to this date, in the sum of ten 
thousand eight hundred and forty-six dollars and fifty cents. 

It is therefure considered and adjudged by the court, on this 22nd 
day of November, 1883, that the said plaintiff, The Brier Hill lron 
& Coal Company, do recover from said defendants, Brown, Bonnell 
& Co., the said sum of ten thousand eight hundred and forty-six dol- 
lars and fifty cents and costs herein.” 


368 STatTe oF OHI, a 
Mahoning County, § 


I, Lloyd Fording, clerk of the court of common pleas within and 
for said county, having the custody of the files, journals, and records 
of said court, do hereby certify that the foregoing is a true copy of 
the record of the case of the Brier Hill lron & Coal Co. vs. Brown, 
Bonnell & Co., No. 12927, in said court,as the same appears upon 
the records of said court; and | further certify that [have carefully 
compared said foregoing copy with the original record, and that the 
same is a full and correct transcript thereof. 

Witness my hand and the seal of said court, at Youngstown, this 
4th day of August, A. D. 1884. 

LLOYD FORDING, Clerk. [seat] 


309 And afterwards, to wit, on June 11, 1884, the following 
master’s report was filed in this cause, and which is in words 
and figures following, to wit: 


In the Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


THe LAKE Superior [Ron Company 
vs. : Equity, No. 4195. 
Brown, BoNNELL AND CoMPANY. 


At the April term, A. D. 1883, this cause was referred to the under- 
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signed as a special master “to ascertain what is justly due from said 
defendant to each and every creditor who has filed his claim in ae- 
cordance with the order of this court,and to adjudge and marshal 
the liens of said creditors and the priorities thereof, and to report bis 
findings and adjudications to the court,’ &c. In accordance with 
the order I caused in each ease in which the receiver made any con- 
test as to the amounts due upon the petition of the creditor proper 
pleadings to be filed, and upon the issues so made I have heard such 
testimony as the parties produced, and made in every such case a 
special report as to the amount allowed, with reasons for such find- 
ings. I have made special reports of this character in the following 
cases, VIZ: 

The Florence Mining Company, claim No. 84. 

Henry O. Bonnell e¢ al., claim No. 151. 

Job Evans, claim No. 164. 

The Iron Cliffs Company, claim No. 170. 

And I hereby make special reference to the reports made in these 

cases, and ask that the same be considered as a part of 
370 this my general report. In very many other claims after 

comparing the proof filed by the petitioners with the books 
of the defendants and records on file in its office I was enabled to 
reach the conclusion satisfactory to the creditors, to the receiver rep- 
resenting the defendants, and to me,and in such cases I have not 
filed any special report but made a finding of the amount on the 
schedule hereinafter referred to in the claims of the following peti- 
tioning creditors, viz: 

W. R. Erret, No. 71. 

The Pittsburgh and Lake Erie R. R. Co., No. 92. 

The Citizens’ National Bank of Pittsburgh, Pa., No. 114. 

The Imperial Coal Company, No. 122. 

The Pittsburgh Steel Casting Company, No. 149. 

Liens are claimed by attachment proceedings instituted and still 
pending in the courts of the United States and of the State of Penn- 
sylvania in the latter State. As the result of such proceedings has 
not been proved and the validity of said liens established, I am not 
able to report any priority as existing in favor of said creditors. 

In the claims of the following creditors, viz : 

Commercial National Bank of Cleveland, No. 90. 

Daniel P. Eeils, No. 95. 

William H. Harris, No. 96. 

Charles A. Otis, No. 155. 

Amasa Stone’s estate, No. 157. 

They claim to hold as collateral security bonds secured by a first 
mortgage upon all the property of the defendants. The validity of 

this mortgage is contested by other creditors, and upon the 
371 issues so made, by the consent of all parties, pending negotia- 
tions amongst the creditors for a settlement of all these mat- 
ters, I have, by such consent of all parties, suspended further hear- 
ing as to the validity of said mortgage, and in the schedule herein- 
after referred to I have noted their claim as to liens without passing 


upon them. 
27—227 
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In the following cases I have reported preferred claims, viz: 


a es or rr sp iemani onwenamanenit $252 39 
No. 123, Charies L.. Mackey ........ ...... e002 222-2 cence 14 60 
No. 134, James BAG0y 2260 cccccenccccncnnesceens scces 311 50 


As to all other claiins the amount claimed by the ereditor, with 
the amount allowed by me, the nature of the claim, the number 
thereof, and the residence of the petitioners, is fully set forth in a 
Schedule “A,” which is submitted herewith as a part of this report, 
and to which reference is made for full information as to each claim 
so filed. From this schedule it appears that the total claims filed by 
petitioning creditors number one hundred and seventy-seven — 
amount to the sum of $1,309,903.48. 


The amount reported due by me upon said claims is. $1,235,819 40 
The amount of interest on same to June Ist, 1554, al- 
i cuipaneiisiainpaiinns 84,830 52 


Total amount of principal and interest allowed_. $1,320,649 92 


Said schedule and the several special reports made by me as afore- 
said, together with all the evidence taken in connection therewith, 
are respectfully submitted herewith for the examination of the court 
and its further orders herein. 

A. J. RICKS, 


Special Master. 


372 And afterwards, to wit, on June 18th, 1884, the following 
subpoena was issued in this cause, and which isin words and 
figures following, to wit: 


THE UNITED STATES OF AMERICA, = 
Northern District of Ohio, Eastern Division, | ~~’ 


The President of the United States of America to the marshal of 
the northern district of Ohio, Greeting : 


You are hereby commanded to summon Brown, Bonnell & Com- 
pany, if they may be found in your district, to be and appear in the 
circuit court of the United States within and for the district afore- 
said, at Cleveland, on the first Monday in September next, to answer 
a certain answer and cross-bill of the Commercial National Bank, 
C. A. Otis, William H. Harris, Dan. P. Eells, John Hay, and Samuel 
Mather, executors of the estate of Amasa Stone; Dan. P. Eells and 
John Hay, trustees, filed and exhibited in said court against them 
in the case in which The Lake Superior Iron Co. ef a/. are complain- 
ants and said Brown, Bonnell & Co. are defendants. 

Hereof they are not to fail, under the penalty of the law thence 
ensuing; and have you then and there this writ. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
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United States, this 18th day of June, A. D. 1884, and in the 108th 
year of the Independence of the United States of America. 
A. J. RICKS, Clerk, 
By O. C. BEATTY, 
Deputy Clerk. 


MemMoRANDUM.—The said defendants are required to enter their 
appearance in this suit, in the clerk’s office of said court, on or be- 
fore the first Monday of August, 1884; otherwise the said bill may 


be taken pro confesso. 
A. J. RICKS, Clerk, 
By O. C. BEATTY, D. Clerk. 


3723 [Endorsed :] No. 4195. United States circuit court, north- 

ern district of Ohio, eastern division. In chancery. Lake 
Superior [ron Co. ef al. vs. Brown, Bonnell & Company. Subpeena. 
Returnable first Monday of August, 1884. Rule day for appearance, 
first Monday of Aug., 1884. Rule day for answer, first Monday of 
Sept., 1884. Returned and filed June 24th, 1884. A. J. Ricks, clerk. 
A. St. John Newbury, solicitor Com’! Nat'l B’k et al. 


NorRTHERN District or OHIO, ss: 


On the 23 day of June, 1884, at Youngstown, Ohio, I made due 
servjce of this writ on the within-named Brown, Bonnell & Company 
by delivering to Ralph J. Wick, secretary and treasure- thereof, a 
true and duly certified copy of this writ, the president and vice- 
president being absent and could not be found. 

W. F. GOODSPEED, 
U. S. Marshal, 
By JOHN ODELL, Deputy. 


lees: 
TUITION ss osinnsensinatintisiiastiaeasciniatiaiattenis 2 00 
CAE nancminn commana o0 
BE DOE i incited 5 10 
$7 60 
373 And afterwards, to wit, on the 19th day of June, 1884, the 


following exceptions was filed in this cause, and which is in 
words and figures following, to wit: 


In the Circuit Court of the United States for the Northern District 
: of Ohio, Eastern Division. 


v8. 


~ Tue Lake Superior Iron Co. et al. 
Brown, BoNNELL & CoMPANY. 


Exceptions to the. Report of the Special Master upon the Claim of the Iron 
Cliffs Company. 


Now comes Fayette Brown, receiver, by Francis J. Wing, his so- 


_- ccna mm ammen eminem . ee ee ee ee 
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licitor, and excepts to the finding and report of A. J. Ricks, Esq., 
special master, upon the claim of said Iron Cliffs Company against 
said Brown, Bonnell & Company in the respects and further reasons 
following : 

First. In finding that the Iron Cliffs Company is entitled to an 
allowance of the damages against Brown, Bonnell and Company, 
which is the difference between the contract price of the undelivered 
ore and the same realized from the sale of the undelivered balance 
at the market price and the value of the 339 — 40 tons of ore un- ) 


sold at $4.50 per ton. 
FRANCIS J. WING, Solicitor. A 


O74 And afterwards, to wit, on Saturday, July 26th, 1884, the 
following order was entered in this cause, and which is in 
words and figures following, to wit: 


THe LAKE Superior [Ron Co. ef al. 
vs. 4195, Chancery. 
Brown, BoNNELL & CoMPANY. 


This cause came on to be heard before the Honorable John Bax- 
ter, circuit judge, and Honorable Martin Welker, district judge, 
upon the exceptions of the Florence Mining Company to the report 
of the special master upon the claim of said Florence Mining Com- 
pany, as set forth in its petition, as one of the creditors of Brown, 


Bonnell & Company, and upon the testimony filed therewith, and 4 
the same was argued by counsel, and thereupon it is ordered that 4 - 


said exceptions be overruled, and that the report of said special mas- 
ter be confirmed, and that the amount of the claim of said Florence 
Mining Company, as one of the creditors of said defendant, Brown, 
Bonnell & Company, be fixed at the sum of $61,715.00, being the 
amount so found by said special master, together with interest on 
the same to June Ist, 1884, to be paid as may hereafter be ordered 
by the court in the further hearing of this cause, from which order 
and decree of the court the said Florence Mining Company prays an 
| appeal to the next term of the Supreme Court of the United States, 
| which is allowed upon the said Florence Mining Company exe- 
| cuting its bond, conditioned as provided by law, in the sum of 


| $600.00. 
| a 
O10 And afterwards, to wit, on Saturday, Oct. 11, 1884, the fol- 

lowing order was entered in this cause, and which is in words 4 


and figures following, to wit: 


THe LAKE Supertor [ron Co. ef al. 7 
VS. 4195, Chancery. 
Brown, BoNNELL & CoMPANy. 


This cause came on to be heard at this term upon the report of 
A. J. Ricks, Esq., special master, filed in this court on the I1th day 
of June, 1884, including the schedule filed therewith and made a j 
part thereof ; and, there being no exceptions filed thereto, the court 


Se tao, 


y” 
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upon hearing after argument of counsel, ordered that said report, 
with said schedule as a part thereof, be, and the same is hereby, con- 
firmed; and it is ordered that the amounts of the claims in said re- 
port, including said schedule, be, and the same are hereby, fixed and 
found against said Brown, Bonnell & Co. in favor of the persons and 
corporations and in the amounts therein named, together with in- 
terest on the same to the Ist day of June, 1884, being the amounts 
and interest and persons and corporations found by said special 
master, the same to be paid as may be hereafter ordered by the court 
on the further hearing of this cause. 


O76 And afterwards, to wit, on the 11th day of Sept., 1884, the 
following order was entered in the order book in this cause, 
and which isin words and figures following, to wit: 


Tue LAKE Superror Iron Co. eé al. 
vs. > Chancery. 
Brown, Bonnett & Company et al. } 


In this — it appearing that the defendant, Brown, Bonnell & 
Company, has failed to plead, answer, or demur to the answer and 
cross-bill or intervening petition of the Commercial National Bank 
and others, it is ordered, on motion of the solicitor for said Commer- 
cial National Bank and others, that all and singular the allegations 
contained in said answer and cross-bill or intervening petition be 
taken as confessed by said defendant, Brown, Bonnell & Co., aud 
that an order pro confesso be entered against said defendant. 

Sept. Lith, 1884. 

A. ST. J. NEWBERRY, 


Solicitor for the Commercial National Bank and Others. 
e 


Old And afterwards, to wit, on May 4, 1884, the following mo- 
tion was filed in this cause, and which is in words and fig- 
ures following, to wit: 


In the Cireuit Court of the United States within and for the North- 
ern District of Ohio, Eastern Division. 


THe LAKE SuPeRIOR [RON Company et al., Complainants, 
v8. Motion. 
Brown, BoNNELL AND Company, Defendants. 


The undersigned, creditors of Brown, Bonnell & Company, in 
whose names an answer was filed on the — day of , A. D. 
1884, to the intervening petition of the Commercial National Bank 
of Cleveland et al. in said suit, now come and respectively and sepa- 
rately move that their names be stricken from said answer, that as 
to them said answer may be withdrawn from the files of this court, 
and hereby waive said answer and consent that a decree may be 
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entered in favor of the said intervening petitioners in said interven- 


ing petition named. 
THE MANUFACTURERS’ AND TRADERS’ BANK OF 
BUFFALO, N. Y. 
THE FIRST NATIONAL BANK OF YOUNGSTOWN, 
OHIO. 
THE SHARON NATIONAL BANK. 
WESTERMAN, FILER & CO. 
BRIER HILL IRON & COAL COMPANY. 
THE SECOND NATIONAL BANK OF YOUNGSTOWN, 
By C. D. HINE anp C. C. BALDWIN, Their Attorneys. 
THE FLORENCE MINING COMPANY, 
By HARVEY D. GOULDER, Its Attorney. 


Indorsed: Motion of Manufacturers’ & Traders’ Bank et al. Filed 
May 4, 1885. A. J. Ricks, clerk U.S. circuit court. 


378 And afterwards, to wit, on May 9, 1885, the following order 
was entered in this cause, and which is in words and fig- 
ures following, to wit: 


Circuit Court of the United States, Northern District of Ohio. 


LAKE SuPERIOR JRON Co. et al. 
vs. Chancery, No. 4195. 
Brown, BoNNELL AND COMPANY. 


SATURDAY, May 9th, 1885. 

In this cause, on the application of the Manufacturers’ and Trad- 
ers’ Bank of Buffalo, New York; the First National Bank of Youngs- 
town, Ohio; the Sharon National Bank, Westerman, ¥iler & Co., 
Andrews & Hitchcock, Brier Hill Iron & Coal Co., the Second Na- 
tional Bank of Youngstown, and the Florence Mining Co., it is 
ordered that they have leave to withdraw their names from the 
answer to the intervening petition of the Commercial National Bank 
of Cleveland, Ohio, filed herein on first day of March, 1884, and that 
as to them said answer be withdrawn from the files. 


379 And afterwards, to wit, on May 2, 1885, the following ex- 
ceptions were filed in this cause, and which is in words and 
figures following, to wit: 


In the Circuit Court of the United States within and for the North- 
ern District of Ohio, Eastern Division. 


LAKE SupeERIoR [RON Co. et al. 


vs. tn Chancery. No. 4195. 
Brown, Bonnett & Company. 


The Commercial National Bank of Cleveland, Dan. P. Eells, 
Charles A. Otis, William H. Harris, John Hay, and Samuel Mather, | 


< 
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executors of the estate of Amasa Stone, deceased, now come and 
jointly and severally except to the report of the special master, filed 
in this cause May 2nd, 1885, in this, to wit: 

The master reports among his findings of fact that these exceptors 
or some of them “agreed not to place the mortgage securing said 
bonds upon record.” 

And these exceptors say that such finding of fact is against the 
weight of the evidence taken by said master, and is not supported 


by any evidence. 
A. ST. J. NEWBERRY, 
C. C. BALDWIN, 
Alt’ys for Exceptors. 


Indorsed: Exceptions of Commercial National Bank et al. to 
report of special master, filed May 2nd, 1885. Filed May 29, 1885. 
A. J. Ricks, clerk U.S. circuit court. 


380 & 381 And afterwards, to wit, on June Ist, 1885, the following 
exceptions was filed in this cause, and which is in words 
and figures following, to wit: : 


Circuit Court of the United States, Northern District of Ohio. 


THe LAKE SUPERIOR Iron Company & Others 
Us. | Equity. 
Brown, Bonnett & Co. 


In the matter of the intervening petition of the Commercial Na- 
tional Bank of Cleveland, Ohio, and others and the response of 
creditors thereto. 


Exceptions to the Report of the Special Master. 


Exceptions taken by Charles S: Worden, the Leadville Coal Com- 
pany, in behalf of themselves and all other crediters of the corpo- 
ration of Brown, Bonnell & Co., to the report filed herein on May 
2, 1885, by the special master. 


First. For that the said master found and reported that “ when 
the bonds were executed and deposited with the trustees it was for 
the purpose and in expectation of so negotiating their sale in due 
course of time as the monev might from time to time be needed,” 
whereas the testimony shows and the master should have found 
that none of said bonds were ever executed or deposited with the 
trustees until after the understanding among a portion of the direct- 
ors that the said bonds were to be delivered to them to secure their 
endorsements. 

Second. For that the said master found and reported that “in this 
emergency its board of.directors held several meetings, and it was 
finelly agreed among those of them largely interested in the com- 
pany that they would each individually indorse its notes to the ex- 
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tent of $50,000 and each take as collateral security an agreed” 
382 numberof said bonds,” whereas the evidence shows and the 

master should have found that the board of directors did not 
meet or have any agreement or understanding on such subject, but 
that the said parties possessed themselves of said bonds, which they 
now claim as collateral, without any order or resolution of the board, 
but solely by reason of an understanding between themselves as in- 
dividuals, and in such a manner as not to be binding either on the 
corporation or its creditors. 

Third. For that the said master found and reported that “ the 
bonds were therefore validly created and executed,” whereas the 
testimony shows that the said bonds were fraudulently executed in 
pursuance solely of the said before-mentioned illegal arrangement 
made between a portion of the directors, and the master should have 
so reported. 

Fourth. For that the said master found and reported “that the 
board of directors believed and had reasonable ground to believe 
that it would continue solvent and be able to pay the notes to secure 
the payment of which the bonds were pledged,” whereas the testi- 
mony shows, and the master should have so reported, that the board 
of directors did not pledge said bonds or make any agreement what- 
ever on the subject, and that some of the board did not ever have 
any knowledge on the subject. 

Fifth. For that the said master found and reported “it would not 
be a fair conclusion from the evidence before me to say that said 
failure was anticipated or that said mortgage was kept from record | 
for the purpose of creating a fictitious credit in expectation thereof,” 
whereas the testimony shows, and the master should have so re- 
ported, that the sole reason and purpose of keeping the said mort- 

gage off the record was expressly declared to be to protect 

083 and sustain the existing credit of the corporation, which 

would have been ruined if the said mortgage had been placed 

on the records or become known; and the said master should further 

have found and reported that it was expressly agreed by the direct- 

ors and the petitioners that the existence of said mortgage should 
be kept secret from ail other creditors. 

Sixth. For that the said master found and reported that “I am 
therefore of the opinion, and so report, that said mortgage is valid 
and in full force, and the bonds now held by said parties in pledge 
are a valid lien of «ual rank upon the property of the defendant 
to the amount of the notes and interest to secure which they were 
pledged,” whereas the evidence shows, and the master should have 
reported, that there was no valid or enforceable pledge of any of 
said bonds by the said corporation, and that the secret hypotheca- 
tion of bonds to said directors who agreed among themselves to 
keep said mortgage unrecorded and secret was fraudulent and in- 
valid as against all creditors. 

Seventh. For that the said master should have reported that the 
several Judgments set out in the response filed by creditors were 
and are each of them valid liens upon all the real estate of Brown, 
Bonnell & Co. prior to the lien of said mortgage. 
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Fighth. For that the said master should have reported that the 
(30) thirty bonds held by the Commercial National Bank of Cleve- 
land were not a lien upon any of the property of Brown, Bonnell & 
Co. for any sum whatever. | 

Ninth. For that the said master should have reported that the 

sixteen bonds held by Daniel P. Eells were not a lien upon any 

384 of the property of Brown, Bonnell & Co. for any sum whatever. 

Tenth. For that the said master should have reported that 

the sixteen bonds held by W. H. Harris were not a lien upon 

any of the property of Brown, Bonnell & Co. for any sum what- 
ever. 

Eleventh. For that the said master should have reported that the 
sixteen bonds held by Charles A. Otis were not a lien upon any of 
the property of Brown, Bonnell & Co. for any sum whatever. 

Twelfth. For that said master should have reported that the six- 
teen bonds held by John Hay and Samuel Mather, executors of 
Amasa Stone, were not a lien upon any of the property of Brown, 
Bonnell & Co. for any sum whatever. 

Wherefore these exceptants pray that said report should be re- 
jected, and they have decreed accordingly. 


HENRY CRAWFORD, Solicitor. 


[indorsed :] 4195. U.S. cireuit court, N. districtof Ohio. Lake 
Superior Iron Company and others vs. Brown, Bonnell & Co. 
Copy of exceptions to master’s report on reference of the petition of 
the Com. Nat. B’k andothers. C. C. Baldwin. Filed June 1, 1880. 
Henry Crawford, sol. 


385 And afterwards, to wit, on June 2, 1885, the following ad- 
ditional exceptions was filed in this cause, and which is in 
words and figures following, to wit: 


Additional Exception to Master's Report. 
Circuit Court of the U.S., Northern District of Ohio. 


THe Lake Surertor Iron Company et al. 
Us. Equity. 
Brown, Bonnett & Co. 


Thirteenth. For that the said master reported “that on the third 
day of April, A. D. 1882, Brown, Bonnell & Co., after proper cor- 
porate legislation by its board of directors, executed an instrument 
in the nature of a deed of trust, but generally referred to as a mort- 
gage, conveying to Dan. P. Eells and John Hay, as trustees, sub- 
stantially all of its real property.” 

Whereas the evidence shows that there was no proper corporate 
legislation to authorize the execution of said deed of trust to said 
Eells and Hay, and the master should have so found and reported. 

HENRY CRAWFORD, Solicitor. 


28—227 
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[Eudorsed:] No. 4195. U.S. cireuit court, N. district of Ohio. 
Lake Superior [ron Company and others vs. Brown, Bonnell & Co. 
Copy of additional exception to report of special master. C. C. 
Baldwin. Filed June 2, 1885. Henry Crawford, sol. 


386 And afterwards, to wit, on July 13, 1883, the following 
motion was filed in this cause,and which is in words and fig- 
ures following, to wit: 


In the Circuit Court of the United States within and for the Northern 
District of Ohio, Eastern Division. 


LAKE SuPERIOR [RON Company et al. 
v8. In Chancery. No. 4195. 
Brown, BONNELL AND ComPANY et al. 


Now come the Commercial National Bank of Cleveland, Dan. P. 
Eells, Wm. H. Harris, Charles A. Otis, and John Hay and Samuel 
Mather, executors of the estate of Amasa Stone, and move the court 
to strike from the files the exceptions heretofore filed herein by 
Charles S. Worden and the Leadville Coal Company to the report 
of the special master filed herein May 2nd, 1885, and for cause 
thereof say that neither of the said exceptors are answering creditors 
authorized under the former orders of this court to file exceptions to 


said report. | 
A. ST. J. NEWBERRY, 
C. D. HINE, 
C. C. BALDWIN, 
Att’ys for Motion. 


Indorsed : Motion to strike off exceptions of Charles S. Worden 
etal. Filed July 13, 1885. 


387 And afterwards, to wit, on July 22, 1885, the following 
joinder was filed in this cause, and which is in words and 
figures following to wit: 


Circuit Court of the U. S., Northern District of Ohio. 


LAKE Superior Iron Co. & Others 


v8. ~ >In Equity. 
Brown, BonNELL & Co. 


The defendant corporation, Brown, Bonnell & Co., and the She- 
nango Coal Company join in the exceptions heretofore filed by the 
Leadville Coal Company and Charles 8. Worden, and do adopt and 
urge the same and each and every of such exceptions as fully and 
to the same except as if such exceptions were herein set forth. 

These exceptants further move to set aside such master’s report 
because— 


— 
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Ist. The evidence shows the court has no jurisdiction. 


29. The order of reference is void. 
HENRY CRAWFORD, 
A. W. JONES, Solicitors. 


Indorsed : Joinder in exceptions by Brown, Bonnell & Co. & 
Shenango Coal Co. Filed July 22,1885. A.J. Ricks, clerk U.S. 
circuit court. 
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088 And afterwards, to wit, on the 15 of Sept., 1885, the follow- 
ing motion was filed in this cause,and which is in words and 
figures following, to wit: 


Circuit Court of the United States, Northern District of Ohio, 
Eastern Division. 


LAKE SuperRtIor [Ron Co. et al. | 
v8. In Chancery. ‘No. 4195. 
Brown, BonneL_t & CoMPANY. 


Now come the Commercial National Bank of Cleveland, Dan. P. 

Kells, William H. Harris, Charles A. Otis,and John Hay and Samuel 

Mather, executors, &c., and move the court to strike from the files 

the response filed herein by Charles S. Worden to the intervening 

» petition of these movers aforesaid, and for cause thereof say that the 
said Charles 8. Worden was not authorized to file the same under 


the former order of this court. 
A. ST. J. NEWBERRY, 
©. D. HINE, 
C. C. BALDWIN, 
Solicitors for Motion. 


Indorsed: Motion of Commercial National Bank e al. to strike 
from files. Filed Sep. 15, 1885. 


389 And afterwards, to wit, on the 15 day of Sept., 1885, the fol- 
lowing motion was filed in this cause, and which is in words 
and figures following, to wit: 


| Circuit Court of the United States, Northern District of Ohio, East- 
A ern Division. 
| 


LAKE SuPERIOR IRON Co. et al. 
vs. In Chancery. No. 4195. 
Brown, Bonnett & Co. 


Now come the Commercial National Bank of Cleveland, Dan. P. 
Eells, William H. Harris, Charles A. Otis, and John Hay and Sam- 
uel Mather, executors, &c., and move the court to strike from the 
files the (so-called) “joinder in exceptions,” filed herein by the de- 
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fendant and the Shenango Coal Company July 22nd, 1885, and for 
cause thereof sav that neither of the said parties filed any response 
to the intervening petition of these movers nor opposed the same ; 
that said “joinder” is filed without leave of court, and that neither 
of said parties has any right or authority to file exceptions herein‘ 

A. SP. J. NEWBERRY, 

C. D. HINE, 

C. C. BALDWIN, 

Sol’rs for Motion. 


Indorsed: Motion of Commercial National Bank e al. to strike 
from files. Filed Sept. 15, 1885. 


390 And afterwards, to wit, on the 24 day of Sept., 1885, the 


following decree was entered in this cause, and which is in 
words and figures following, to wit: 


United States Circuit Court, Northern District of Ohio. 


Tuurspay, September 24th, 1885. 
Present: The Honorable John Baxter, circuit judge. 


LAKE Superior Iron Co. et al. 
vs. Chancery, No. 4195. 
Brown, Bonnett & Co. 


In the matter of the exceptions of the Leadville Coal Company 
and others to the report of the special master on the intervening pe- 
tition of the Commercial National Bank and others. 


This cause having come on to be heard upon the exceptions to 
the report of the special master, filed herein on May 2nd, 1885, was 
argued by counsel, and thereupon, upon consideration, the court, 
being of the opinion that the directors of the defendant corporation 
and said Commercial National Bank of Cleveland, Ohio, under the 
facts in said report, which the court finds to be true, did not acquire 
any lien or priority under said mortgage over other creditors, doth 
order, adjudge, and decree that the exceptions to said report be sus- 
tained and said report be set aside, and that said intervening peti- 
tion, so far as it seeks to maintain a lien and priority in favor of the 
intervenors over other creditors under said mortgage therein set 

forth, be dismissed, but be retained for such further relief and 
391 protection as said intervenors may be entitled to in this cause, 

and that the matter of costs of this hearing and proceeding 
be reserved for further order of the court; and counsel interested in 
this proceeding having agreed that five hundred — will be a reasona- 
ble compensation to said special master, A. J. Ricks, for his services 
in this cause, it is ordered that the receiver pay to said master said 
sum out of the funds now in his hands, together with the furthersum of 
$97.90, due the stenographer for reporting testimony on this refer- 
ence. 
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392 And afterwards, to wit, on September 26, 1885, the follow- 


ing order was entered in this cause, and which is in words 
and figures following, to wit : 


Circuit Court of the United States, Northern District of Ohio. 


SATURDAY, September 26th, 1885. 
Present: The Honorable John Baxter, circuit judge. 


LAKE SupeRiIoR [RON Company et al. 
vs. Chancery, No. 4195. 
Brown, BoNNELL AND COMPANY. 


It is hereby ordered that Fayette Brown, heretofore appointed re- 
ceiver herein, proceed to take an account of the plant of the de- 
fendant company that has come into his possession as such receiver, 
and also generally of all property connected therewith that has come 
into his possession as such receiver, other than manufactured product 
and supplies, and make report to this court definitely describing such 
property as soon as practicable. 


393 And afterwards, to wit,on the 20 day of Nov., 1885, the fol- 
lowing receiver's report was filed in this cause, and which is 
in words and figures following, to wit: 


United States Circuit Court, Northern District of Ohio, Eastern Di- 
vision. 


LAKE Superior IRON Company et al. 
vs. 
Brown, BoNNEL AND COMPANY. 


In compliance with the order of this court made September 26, 
1885, I respectfully submit the following account of the vlant of 
Brown, Bonnel & Co. that has come into my hands as receiver, and 
also all property connected therewith other than manufactured prod- 
uct and supplies. 

Schedule A shows and describes the real estate. 

Schedule B the property connected therewith other than manu- 
factured product and supplies. 


SCHEDULE A. 


The land of Brown, Bonnell & Co. having been acquired at differ- 
ent times and by different deeds, it is convenient to describe them 
in parcels. 

Ist parcel is part of lot No. 10, in the east division of outlots in 
the original town plat of Youngstown, and is bounded as follows: 
Beginning at a post on the east line of the highway to Gibson’s Ford- 
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ing and fifteen feet from common water-mark in the Penn- 
394  sylvania and Ohio canal, running thence south on the east 

line of said road 16 rods; thence east 10 rods; thence north 16 
rods; ‘thence west on the bank of said canal 15 feet from common 
water-mark 10 rods to the place of beginning, containing one acre 
of land. 

The second parcel is also a part of said outlot No. 10, and is 
bounded as follows: Beginning at the southeast corner of the first 
parcel 15 feet from the top water-line of the said canal, running 
thence south 18 rods and 23 links to the Mahoning river; 
thence eastwardly on the north bank of said river 18 rods and 12 
links to a post near the outlet of a ditch; thence north parallel 
with the east line of the first parcel 16 rods and 21 links to the 
bank of said canal, and thence on the bank of said canal N. 86} de- 
grees west 18 rods to the place of beginning, containing about two 
acres and seventeen perches. 

The third parcel is bounded as follows: Beginning at low-water 
mark on the north bank of the Mahoning river and on the east line 
of the second parcel, on which stands the Faleon furnace, running 
thence north on the east line of the second parcel toa stake fifteen 
feet from the water in said canal; thence eastwardly along the bank 
of said canal, keeping 15 feet from the water therein, to a point such 
that if a line were drawn from it southerly parallel with the first- 
named boundary line of this parcel so as to meet a line drawn east- 
wardly along the bank of said river from the place of beginning 
there would be contained within said boundary lines one acre of 
ground, and said parcel has for its boundary lines the said four de- 
scribed lines. 

The fourth parcel is known as part of lot No. 1,in the orig- 

395 inal survey of the south division of outlots in the town plat 

of Youngstown, and is bounded on the northerly side by the 

outer line of the towing-path of said canal, on the easterly side by 

the highway or street leading to the Mahoning bridge, on the south- 

erly side by the Mahoning river, and on the westerly side by the 

west line of said lot No. 1, which is also the east line of lands for- 
merly owned by the late William Rayen, deceased. 

The fifth parcel is bounded as follows: Beginning at the north- 
west corner of a lot known as the Phenix Furnace lot and at a 
point 15 feet south of the common water-mark in said canal; thence 
running south 29} degrees W.8 chains and thirty-five links to low- 
water mark on the north bank of the Mahoning river; thence N. 
82? degrees W. 6 chains 7} links; thence N. 29} degrees E. 3 chains 
304 links; thence N. 60? degrees W. 1 chain 89} links; thence N. 


291 degrees E. 5 chains 30 links to an iron stake 15 feet south 


of top water-line of said canal; thence S. 73 degrees E. 1 chain 72 
links; thence 8. 76} degrees E. 6 chains 4 links to the place of be- 
ginning, containing about 5.924 acres. 

The sixth parcel is bounded and described as follows: Beginning 
at a pointon the north line of the right of way and lands formerly 
belonging to the Pennsylvania and Ohio Canal Company, where 
said line is net by the west line of the east half of lot No. 33 of Bane 
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and Wick’s subdivision of a part of the south division of outlots in 
the town plat of Youngstown, thence running northerly along said 
west line to the south line of the north half of said lot 33; thence 
westerly along said south line and parallel with Bane street to the 

west line of said lot 33; thence northerly along said west line of 
396 said lot 30 feet; thence easterly parallel with Bane street to the 

west line of the east half of said lot; thence northerly along 
the west line of said east half of said lot 12 feet; thence easterly par- 
allel with Bane street to the east line of said lot 33; thence northerly 
along said east line of said lot to the south line of said Bane street ; 
thence easterly along the south line of Bane street to a point where said 
south line of Bane street would be met by the production southerly 
of the east line of Walnut street; thence northerly along the south- 
erly production of said east line and along the east line of Walnut 
street to the northwest corner of lot No. 2] of said Bane and Wick’s 
subdivision ; thence easterly parallel with Bane street to the north- 
east corner of lot No. 16 of Bane and Wick’s said subdivision; thence 
easterly along the south line of an alley to the west line of Presque 
Isle street; thence southerly along said west line last named to the 
north line of the right of way and lands formerly belonging to 
said canal company, and thence westerly along said north line of said 
right of way and lands last named to the place of beginning. 

The seventh parcel is a part of lot No. 252 of the latest num- 
bering of lots in said city, and is bounded as follows: Beginning at 
the southeast corner of said lot; thence running northerly along 
the east line thereof 18 feet; thence by a southwesterly course to a 
point on the south line of said lot distant westerly forty-five and 
one-half feet from the southeast corner of said lot; thence easterly 
along the south line of said lot 45} feet to the place of beginning. 

The eighth parcel is bounded as follows: Beginning at a point 

on the east line of Presque Isle street S. 2} degrees W. 26 
397 links from the southwest corner of a lot conveyed to Brown, 

Bonnell & Company by C. H. Andrews ef al. by a deed which is 
recorded in the records of said county, in vol. 20, at page 84 ef 
seq., thence running S. 2} degrees W. along said east line of said 
street 20 feet; thence south 81} degrees E. 1 chain and 52 links; 
thence N. 4 degrees E. 20 feet; thence N. 813 degrees W. one chain 
and 53 links to the place of beginning. 

The ninth parcel is that part of lot No. 33 which was conveyed to 
Andrews & Hitchcock 2nd July, 1860, by David Tod, and is bounded 
as follows: Beginning at a stake on the line between said lot and lot 
32 1 chain 68 links 8. 29$ degrees W. from the south line of Front 
street, thence running S. 293 degrees W.95 links to the canal; thence 
up said canal 49 links; thence N. 4 degrees E. 1 chain 50 links; 
thence S. 82} degrees E. 31 links; thence 8S. 87} degrees E. 58 links 
to the place of beginning. 

The 10th parcel is that part of outlot No. 32 of the southeast divis- 
ion of outlots in the former village of Youngstown which on the 
12th September, 1859, was conveyed by J. Warner to Andrews & 
Hitchcock, and is bounded as follows: Beginning at a stake where 
the west line of said lot 32 meets the berme bank of said canal, 
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ing and fifteen feet from common water-mark in the Penn- 
394 sylvania and Ohio canal, running thence south on the east 

line of said road 16 rods; thence east 10 rods; thence north. 16 
rods; ‘thence west on the bank of said canal 15 feet from common 
water-mark 10 rods to the place of beginning, containing one acre 
of land. 

The second parcel is also a part of said outlot No. 10, and is 
bounded as follows: Beginning at the southeast corner of the first 
parcel 15 feet from the top water-line of the said canal, running 
thence south 18 rods and 23 links to the Mahoning river; 
thence eastwardly on the north bank of said river 18 rods and 12 
links to a post near the outlet of a ditch; thence north parallel 
with the east line of the first parcel 16 rods and 21 links to the 
bank of said canal, and thence on the bank of said canal N. 86} de- 
grees west 18 rods to the place of beginning, containing about two 
acres and seventeen perches. 

The third parcel is bounded as follows: Beginning at low-water 
mark on the north bank of the Mahoning river and on the east line 
of the second parcel, on which stands the Falcon furnace, running 
thence north on the east line of the second parcel to a stake fifteen 
feet from the water in said canal; thence eastwardly along the bank 
of said canal, keeping 15 feet from the water therein, to a point such 
that if a line were drawn from it southerly parallel with the first- 
named boundary line of this parcel so as to meet a line drawn east- 
wardly along the bank of said river from the place of beginning 
there would be contained within said boundary lines one acre of 
ground, and said parcel has for its boundary lines the said four de- 
scribed lines. 

The fourth parcel is known as part of lot No. 1,in the orig- 

395 inal survey of the south division of outlots in the town plat 

of Youngstown, and is bounded on the northerly side by the 

outer line of the towing-path of said canal, on the easterly side by 

the highway or street leading to the Mahoning bridge, on the south- 

erly side by the Mahoning river, and on the westerly side by the 

west line of said lot No. 1, which is also the east line of lands for- 
merly owned by the late William Rayen, deceased. 

The fifth parcel is bounded as follows: Beginning at the north- 
west corner of a lot known as the Phenix Furnace lot and at a 
point 15 feet south of the common water-mark in said canal ; thence 
running south 29} degrees W.8 chains and thirty-five links to low- 
water mark on the north bank of the Mahoning river; thence N. 
82} degrees W. 6 chains 73 links; thence N. 29} degrees E. 3 chains 
30% links; thence N. 60? degrees W. 1 chain 893 links; thence N. 
29} degrees E. 5 chains 30 links to an iron stake 15 feet south 
of top water-line of said canal; thence S. 73 degrees E. 1 chain 72 
links; thence 8. 76? degrees E. 6 chains 4 links to the place of be- 
ginning, containing about 5.924 acres. 

The sixth parcel is bounded and described as follows: Beginning 
at a pointon the north line of the right of way and lands formerly 
belonging to the Pennsylvania and Ohio Canal Company, where 
said line is et by the west line of the east half of lot No. 33 of Bane 
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and Wick’s subdivision of a part of the south division of outlots in 
the town plat of Youngstown, thence running northerly along said 
west line to the south line of the north half of said lot 33 ; thence 
westerly along said south line and parallel with Bane street to the 

west line of said lot 33; thence northerly along said west line of 
396 ~~ suid lot 30 feet; thence easterly parallel with Bane street to the 

west line of the east half of said lot; thence northerly along 
the west lineof said east half of said lot 12 feet; thence easterly par- 
allel with Bane street to the east line of said lot 33; thence northerly 
along said east line of said lot to the south line of said Bane street ; 
thence easterly along the south line of Bane street to a point where said 
south line of Bane street would be met by the production southerly 
of the east line of Walnut street; thence northerly along the south- 
erly production of said east line and along the east line of Walnut 
street to the northwest corner of lot No. 21 of said Bane and Wick’s 
subdivision ; thence easterly parallel with Bane street to the north- 
east corner of lot No. 16 of Bane and Wick’s said subdivision; thence 
easterly along the south line of an alley to the west line of Presque 
Isle street; thence southerly along said west line last named to the 
north line of the right of way and lands formerly belonging to 
said canal company, and thence westerly along said north line of said 
right of way and lands last named to the place of beginning. 

The seventh parcel is a part of lot No. 252 of the latest num- 
bering of lots in said city, and is bounded as follows: Beginning at 
the southeast corner of said lot; thence running northerly along 
the east line thereof 18 feet; thence by a southwesterly course to a 
point on the south line of said lot distant westerly forty-five and 
one-half feet from the southeast corner of said lot; thence easterly 
along the south line of said lot 45} feet to the place of beginning. 

The eighth parcel is bounded as follows: Beginning at a point 

on the east line of Presque Isle street S. 25 degrees W. 26 
397 links from the southwest corner of a lot conveyed to Brown, 

Bonnell & Company by C. H. Andrews e¢ al. by a deed which is 
recorded in the cometh of said county, in vol. 20, at page 84 ef 
sey., thence running S. 2} degrees W. along said east line a said 
street 20 feet; thence south 81} degrees E. 1 chain and 52 links; 
thence N. 4 degrees E. 20 feet; ‘thence N. 813 degrees W. one chain 
and 53 links to the place of beginning. 

The ninth parcel is that part of lot No. 33 which was conveyed to 
Andrews & Hitchcock 2nd Juiy, 1860, by David Tod, and is bounded 
as follows: Beginning at a stake on the line between said lot and lot 
32 1 chain 68 links 8S. 293 degrees W. from the south line of Front 
street, thence running S. 29} degrees W.95 links tothe canal; thence 
up said canal 49 links; thence N. 4 degrees E. 1 chain 50 links; 
thence S. 82} degrees E. 31 links; thence S. 87? degrees I. 58 links 
to the place of beginning. 

The 10th parcel is that part of outlot No. 32 of the southeast divis- 
ion of outlots in the former village of Youngstown which on the 
12th September, 1859, was conveyed by J. Warner to Andrews & 
Hitchcock, and is bounded as follows: Beginning at a stake where 
the west line of said lot 82 meets the berme bank of said canal, 
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running thence N. 29} degrees FE. 95 links; thence S. 85 degrees 
EK. 1 chain 23 links; thence 8. 28) degrees W. 80 links; thence 5. 
89 degrees W. 1 chain 30 links to the place of beginning. 

The eleventh parcel is the south part of city lot No. 281 of the 

latest numbering of lots in said city, and is bounded as follows: 

Beginning at a point on the east line of Presque Isle — 5. 23 
398 degrees W. 2 chains 78} links from the southeast corner of 

Front and Presque Isle streets, thence running along the 
east line of Presque Isle street S. 2} degrees W. 26 links; thence 8. 
79% degrees E. 1 chain 53 links; thence N. 4 degrees E. 21 links; 
thence N. 77 degrees W. 1 chain 55 links to the place of begin- 
ning. 

The 12th parcel is known as city lot No. 280 of the latest num- 
bering of lots in said city, and is bounded as follows: Beginning 
at a point on the east line of Presque Isle street S. 214 degrees W. 20 
feet from the southwest corner of said lot 281, thence running 
along the east line of said street S. 21} degrees W. 65} links tou said 
canal; thence along the north side of high water in said canal 8. 83} 
degrees E. 1 chain 50 links; thence N.4 degrees E.52} links; thence 
N. 79% degrees W. 1 chain 52 links to the place of beginning. 

The thirteenth parcel is all the land which was conveyed on the 5th 
December, 1863,by William Lindsay et uz. to the firm of Brown, Bon- 
nell & Co. by deed which is recorded in said records in vol. 28, at 
page 233 et sey., which deed is here referred to. 

The fourteenth parcel is all the land ever owned or occupied by the 
Pennsylvania & Ohio Canal Company, which lies between the 
centre of Crab creek on the east and the east side of what is known 
as Rany’s mill on the west, including between said east and west 
boundaries all of the land ever occupied by berme bank, water chan- 
nel,and towing-path of said canal. 

The fifteenth parcel comprises all the lands conveyed to the firm 

of Brown, Bonnell & Co. by Henry Manning on the 20th 
399 November, 1863, by a deed recorded in said records in vol. 
19, at page 711, except such part of said lands as lies in the 
fourteenth parcel, and including all such rights as were conveyed 
by said Henry Manning in his said deed, which is here referred to. 

The fifteen parcels above named were conveyed on the 9th 
day of October, 1875, by Joseph H. Brown et al. to the party of 
the first part by a deed which is recorded in the records of said 
county in vol. 38, at page 606 ef seq., atid is here referred to. 

The sixteenth parcel is the west half of the south half of lot No. 
30, In Bane and Wick’s said subdivision, and also all of lot No. 32, 
in said subdivision, except such part of said lot No. 32 as was sold 
by Almon Raney and wife and Bostwick Raney to Ellen Ferrall, 
and except also such part of said lot 32 as was conveyed by said 
Almon Raney and wife and Bostwick Raney to Ann McGraw by a deed 
which is recorded in the records of said county in vol. 19, at page 
493. Said sixteenth parcel was conveyed to said corporation 9th 
October, 1879, by H. O. Bonnell e& ux. by a deed recorded in said 
records in vol. 45, at page 352. : 

The seventeenth parcel is the north half of the west half of lot No. 
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33 of said Baneand Wick’s subdivision, excepting so much thereof 
as was conveyed away by George A. Young prior to 24th March, 1880. 
The part conveyed of said north half was conveyed to said corpora- 
tion by A. W. Jones et ux. 24th April, 1880, by a deed recorded in 
said. records in vol. 47, at page 384, and this seventeenth parcel 
shall contain as a part thereof all the interest conveyed by said 

Jones in said deed to said corporation in any other part of 
400 said lot 33 of said subdivision. 

The eighteenth parcel contains all that part of lot 275 of 
the latest enumeration in said city, which was eonveyed to said 
corporation by Mary Degen et al. 24th November, 1880, by a deed 
which is recorded in said records in vol. 48, at page 98. 

The nineteenth parcel is city lot No. 574 of the latest enumeration 
in said city,and was conveved to said corporation 5rd January, 1881, 
by John Rigney et ux. by deed recorded in the records of said county 
in vol. 45, at page 585. 

The twentieth parcel is lot No. 572 of the latest enumeration in 
said city, and was conveyed 8th February, 1881, to said corporation 
by Bryan Kennedy et al. by a deed recorded in said records in vol. 
49, at page 14. 

The twenty-first parcel is lot No. 571 of the latest enumeration in 
said city, and was conveyed 22nd February, 1881, to said corporation 
by E. M. Wilson, administrator of Patrick Corrigan, by a deed re- 
corded in the said records in vol. 48, at page 291. 

The twenty-second parcel is the east half of lot No. 580 of the 
latest enumeration in said city, and was conveyed to said corpora- 
tion 19th March, 1881, by Christian Ludd ef al. by a deed recorded 
in said records in vol. 49, at page 93. 

The twenty-third parcel i is the northwest part of original lot No. 
11, as shown by plat of village lots of Youngstown made by Dr. 
Henry Manning and recorded in Mahoning County Records of llats, 
vol. 1, page 51, bounded as follows : Commencing at the northwest 
corner of said lot No. 11, thence N. 743 degrees Ek. 1 chain to lot 

owned by M. Fee and now known as city lot 582, new num- 
401 bers; thence south two chains 71} links; thence west 98 

links to the east line of original lot No. 12; thence N. § degree 
KE. 2 chains 443 links to the place of beginning, containing about 
one-fourth of an acre of land,and was convey ed Ist July, 1881, to 
said corporation by Thomas George et ux. by a deed recorded in said 
records in vol. 249, at page 595. 

The twenty-fourth parcel is the west half of lot No. 580 of the 
latest enumeration in said city, and is the same land which was con- 
veyed to said corporation Ist July, 1881, by Catharine Scanlon et al. 
by adeed recorded in said records in vol. 49, at page 392. 

The twenty-fifth parcel is part of a larger parcel of ground con- 
veyed to John Stambaugh, trustee, by W.S. Parmelee, trustee, 31st 
July, 1871, by a deed recorded i in said records in Deed Book Sl, at 
page 273 et seq., and is bounded and described as follows: Beginning 
on the east. line of said larger parcel at the middle of a stone monu- 
ment standing at the northeast corner of a piece of ground conveyed 
by the Liberty & Vienna Railroad Company to the Ashtabula, 
29—227 


996 BROWN, BONNELL & CO. VS. 


Youngstown & Pittsburgh Railroad Company by a deed dated 25th 
August, 1871, and recorded in said records in vol. 35, at page 463 
et seq., thence running along the east line of said larger parcel con- 
veyed as aforesaid by W. 8. Parmelee, trustee, N. 30 degrees 28 
minutes east about 398,/, feet to a stone monument ata point 15 
feet southerly from the line of high-water mark on the south side of 
the Pennsylvania & Ohio canal ; “thence, along a line parallel with 
and distant fifteen — southerly from the said line of high-water 

mark on the south side of said canal, N. 49 degrees 44 min- 
402 utes W. about 235} feet to a point which, measured along a 

line perpendicular to the east line of Market street, is distant 
easterly 150 feet from the east line of Market street ; thence, along 
a line parallel with and distant 150 feet easterly from the east line 
of Market street, S. 31 degrees 20 minutes W. about 421.2 — to the 
north line of said ground conveyed as aforesaid to the Ashtabula, 
Youngstown & Pittsburgh Railroad Company, and thence along 
the said north line of land conveyed to said railroad company 8. 59 
degrees 2 minutes E. about 139.7 feet to the beginning, containing 
1 acre and .28388 of an acre of land, and is the same land conveyed 
to said corporation by John Stambaugh, trustee, ef al. 14th July, 
1881, by a deed recorded in said records in vol. 50, at page 66 ef seq. 

The twenty-sixth parcel is the east end of outlot No. 2, in said 
city, contains about 3 & ;;, of an acre of land, and is the same land 
conveyed to said corporation 30th July, 1881, by Edwin Bell e¢ al. 
by a deed recorded in said records in vol 50,at page 63 et seq., which 
deed is here referred to fora more particular description of said last- 
named parcel. 

The twenty-seventh parcel is lot No. 576 of the latest enumeration 
in said city, and was conveyed to said corporation 16th November, 
1881, by Mary Kelley by a deed recorded in said records in vol. 51, 
at page 34. 

The twenty-eighth parcel is the east part of lot No. 575 of the latest 
enumeration in said city, and is bounded as follows: Beginning at 
the northwest corner of lot No. 574, on the south line of the Pennsyl- 
vania and Ohio canal, thence in a westerly course, parallel with the 

south line of said lot No. 575, 25 feet; thence south, parallel 
403 with the west line of lot No. 574, to the north line of lot No. 

073; thence east along the north line of said lot No. 573 25 
feet to the southwest corner of lot No. 574, and thence north along 
the west line of lot No. 574 to the place of beginning, and was con- 
veyed to said corporation 25th November, 1881, by 4 Joice et al. 
by a deed recorded in said records in vol. 51, at page 

The twenty-ninth parcel is the west part of lot No. 575 of the latest 
enumeration in said city, situated on the south side of the Pennsyl- 
vania & Ohio Canal, bounded on the north by the towing-path of 
said canal, on the east by the east part of said lot No. 575, which said 
east part was conveyed by Charles Gillen to Mary Kelley; on the 
south by lots 573 and 577, and on the west by lot 576, and was con- 
veyed to said corporation 2nd December, 1881, by Michael Connors 
et wr. by a deed recorded in said records in vol. 51, at page 90. 

The thirtieth parcel, situated in the city of Youngstown, county 
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of Mahoning, and State of Ohio, and known as being a part of city 
lot No. two hundred and fifty-seven (257), and is bounded as follows, 
to wit: Beginning at the northeast corner of Champion and Bane 
streets,in said city, which is also the southwest corner of said lot 
number 257,thence south 60 degrees east along the north line of 
Bane street seventy-five (75) feet to the east line of said lot nuraber 
257; thence north 30 degrees east along said line between said lots 
numbers 256 and 257 one hundred (100) feet; thence north 60 de- 
grees west parallel with said north line of Bane street seventy-five 
feet to the east line of Champion street ; thence south 50 degrees west 

along the east line of Champion street one hundred (100) feet 
404 to the place of beginning, and beinga part of the same prem- 

ises conveyed by Henry Wick, Mary T. Wick, Hugh B. Wick, 
and Lucretia T. Wick to John Keef by a deed dated the Sth day of 
April, 1869, and by the said John Keef and Mary A. Keef, his wife, 
conveyed to Owen Evans by deed dated the 26th day of July, A. D. 
1881l,and by deed dated the 26th day of July, A. D. 1881, and by 
the said Owen Evans and Ann Evans, his wife,conveyed to Chauncey 
H. Andrews by deed dated the 30th day of November, A. D. 1881, 
and being a part of lot number twenty-six (26) of Bane & Wick’s 
subdivision of a part of the southern division of outlots of the village 
of Youngstown, be the same more or less, but subject to all legal 
highways. ee 

Thirty-first parcel, all of the .two lots and parcels of land lying 
and being situate in township of Poland, county of Mahoning, and 
State of Ohio, the first of which said two parcels is known as being 
a part of great lot number twenty-one (21) of the original survey of 
said township, and is bounded and described as follows, to wit: Be- 
ginning at a post in the line between lands formerly owned by W. 
M. McCombs and lands formerly owned by Thomas Struthers north of 
and twenty-five (25) feet from the center of the Lawrence railroad, 
thence by said line N. 5.80 degrees E. twelve and twenty one-hun- 
dredths (12.20) chains to a post (now stone) corner; thence S. 89 de- 
grees ko. twenty-three and thirty one-hundredths (23.30) chains to 
the center of the Mahoning river; thence 8. 42 degrees E. eight and 
eighty one-hundredths (5.80) chains; thence S. 39} degrees W. eleven 
and twenty-one one-hundredths (11.21) chains; thenee N. 30} de- 
grees W. eight and fifty-nine one-hundredths (8.59) chains; thence 

west nine and ninety one-hundredths (9.90) chains; thence 8. 
405 39} degrees W. six and forty-four one-hundredths (6.44) 

chains; thence N. 50} degrees W. two and eleven one-hun- 
dredths (2.11) chains to the place of beginning, containing twenty- 
nine and forty-nine one-hundredths (29.49) acres of land, more or 
less. 

The second of said two parcels of land is known as being a part 
of great lot number eleven (11) of the original survey of said town- 
ship, and is bounded and described as follows, to wit: Beginning at 
a post on the line between the above-described parcel of land and 
land formerly owned by W. M. McCombs and thirty-three feet north 
393 degrees east from the center line of the Lawrence railroad, 
thence N. 3 degrees east five (5) chains and nine (9) links to a post; 
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thence N. 84? degrees W. one chain and seventy-eight (78) links; 
thence N. 81% degrees W. one (1) chain and fifty-four (54) links ; 
thence N. 77} degrees W. one chain and fifty (50) links; thence N. 
723° W.1 chain 50 links; thence N. 6723 degrees W. one (1) chain 
and fifty links; thence N. 622 degrees W. two (2) chains and thirty 
(30) links; thence along the north line of the Lawrence railroad, 
being thirty-three (33) feet from the center line of said railroad, 8S. 
50} degrees E. twelve (12) chains and forty-six (46) links to the place 
of beginning, containing two and three one-hundredths (2.03) acres 
of land, more or less, and being the same land which was conveyed 
by W. M. McCombs and wife to Thos. Struthers and others by deed 
dated 13 April, 1869, and recorded in Mahoning County Records, in 
vol. 26, at page 727 et sey. 
The grantors also give and grant to said grantee, its successors and 
assigns, all the rights and privileges that they may have or 
406 own in the right of way upon which is constructed the switch 
‘ailroad track connecting the above-described lands and run- 
ning over a part of the same with the Pittsburgh and Lake Erie 
Company’s main line, reserving, however, the right at any time to 
and for them or any of them, or their heirs and assigns, to make 
connection with the said switch at any place where it runs on or 
over their own or other adjacent lands not hereby conveyed. 
Thirty-second parcel, situated in the city of Youngstown, county 
of Mahoning, and State of Ohio, and known as part of what is now 
called outlot No.6 according to the latest numbering of lots in 
said city. Said lot of land was formerly known as part of outlot No. 
10, in the east division of the original outlots of said city, and 
_ bounded as follows, to wit: Commencing at a point on the east side 
of Presque Isle street distant southerly sixteen (16) rods from a 
point on said east side of said street fifteen (15) feet south from 
what was common water-mark in the Pennsylvania & Ohio canal 
(which point is now marked by an iron pin located and driven by 
James Mackey, surveyor), thence south with the east line of Presque 
Isle street sixty-seven feet ten and one-half inches (67 ft. 10} in.) to 
a point four feet north of the north rail of the Ashtabula, Youngs- 
town and Pittsburgh railroad track; thence north 78 degrees east 
one hundreed and seventy-two and one-twelfth (172;%5) feet to a 
point; thence north on a line parallel with the east line of Presque 
Isle street fourteen feet nine and one-half inches (14 ft. 9} in.) toa 
point that is in the southeast corner of a certain lot of ground con- 
veyed September 3rd, 1852, by Charles Grute to James H. Ford 
by deed recorded in Mahoning County Record of Deeds, 
407 ~—vol. 7, page 183; thence westerly on the southern boundary 
line of said lot conveyed by Grute to Ford a distance of ten 
(10) rods to the place of beginning, with all appurtenances there- 
unto belonging. 
The above description of lands owned by Brown, Bonnell & Co. 
which have come into my possession and control as receiver may be 
more concisely described in the following way : 
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Description of Brown, Bonnell & Co.’s Land East of Presque Isle Street. 


Parcel 1st, situated in the city of Youngstown, Mahoning 
county, and bounded on the north by the south line of a right of 
way belonging to the New York, Pennsylvania & Ohio Railroad 
Company as purchased from Brown, Bonnell & Co.; on the south 
by a right of way of the Ashtabula and Pittsburgh Railroad Co. 
et al. by low-water mark in the Mahoning river and by various city 
lots; on the east by the center of Crab creek, and on the west by the 
east line of Presque Isle street. Said lands are more particularly de- 
scribed as follows: Beginning at a point on the east line of Presque 
Isle street where the same is intersected by the north line of lands be- 
longing to the said Ashtabula & Pittsburgh R. R. Co. as purchased by 
said R. R. Co. from Mason Evans Oct. 25, 1884, being N. 4} degrees 
east 6} feet from the center line of the main track of the A. & P. R. R. 
Co. and S. 44° W.67 feet and 10} inches from an iron stake on the east 

line of said Presque Isle street set for the northwest corner of 
408 what is known as the brick-yard lot, recentiy purchased by 

Brown, Bonnell & Co. from said Mason Evans; thence along 
the north line of the A. & P. R. R. land N. seventy-eight degrees E. 
172} feet to a point S. 4} degrees W. 14 feet 9} inches from an iron 
stake at the northeast corner of said briek-yard lot and N. 4} degrees 
E. 6 feet 103 inches from the center of said A. & P. main R. R. track ; 
thence S. 44 degrees W. on the east line of said A. & P. R. R. Co.’s 
land to low-water mark on the north side of the Mahoning river; 
thence easterly down said river by a line or lines commencing with 
low-water mark to a point where the west line of city lots Nos. 583 
and 584 produced would intersect said low-water mark; thence 
north 1 degree 57 minutes east, crossing said A. & P. R. R. and co- 
inciding with the west line of said city lots 485 and 484, to an iron 
stake at the northwest corner of said lot No. 583, now owned by 
Wm. Scott; said iron stake is at the south side of the towing-path 
of the former site of the Pennsylvania and Ghio canal; thence north 
76} degrees east 2 chains and 30 links to an iron stake at the north- 
east corner of said lof 583, owned by said Wm. Scott; thence 8. 1 
degree 57 minutes west 2 chains and 443 links along the east line of 
said Scott’s land to an iron stake at the northwest corner of land 
owned by Thomas George, being also the southwest corner of city 
lot 582; thence along the south line of said lot 5852 eastwardly 98 
links to an iron stake at its southeast corner, being one of the cor- 
ners of' Thomas George’s lot; thence N. 1 degree 35 minutes east 13 

links on the east line of lot 582 to a spike nail 1} ft. from the 
409 center of a manhole of the main sewer; thence N. 76} degrees 

Ik. 663 feet to an iron stake on the west line of city lot No. 
580, being the northeast corner of Thomas George’s lot; thence 8. 
1} degrees W. 48} links to an iron stake at the northwest corner of 
city lot 579, now owned by James O’Boyle; thence 8. 88? degrees 
KE. one chain and 89 links to the west line of city lot 577, now owned 
by Stephen Kennedy, being also the northeast corner of city let 578, 
now owned by Patrick Kaden; thence N. 1} degrees east 42 links 
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to an iron stake at thé northwest corner of said Kennedy’s lot; 
thence S. 88% degrees east 2 chains and 87} links to an iron stake 
at the northeast corner of city lot 573, now owned by the heirs of 
Sdward McElroy; thence in a southerly direction along the east 
line of said McElroy’s lot No. 573 to low-water mark at the north 
side of the Mahoning river; thence down said river coinciding with 
low-water mark to the south west corner of lot 570, now owned by John 
Lalley ; thence north 1 degree 26 minutes east to an iron stake at the 
northwest corner of said Lalley’s lot; said stake is also at the south 
line of said towing-path of said P. & O. canal; thence along the 
south Jine of said towing-path S. 68 degrees 31 minutes one chain 
and 60 links to an iron stake 5,7, feet easterly from the northeast 
corner of said Lalley’s dwelling-house; thence along the south 
line of said towing-path S. 62 degrees and one minute E. one 
chain and 56 links to an iron stake; thence along the course of the 
south line of the said towing-path 8S. 55 degrees 46 minutes 
E. one chain and 65 links to an iron stake in the middle 
of Crab creek; thence in a northeasterly direction by a line 

running up the center of said creek to its: intersection 
410 ~~ with the south line of theright of way belonging to the New 

York, Pennsylvania & Ohio R. R. Co., said point of inter- 
section being 8 feet by rectangular measurement from the center line 
of the track of said railroad; thence in a westerly direction along 
the south line of said N. Y., P. & O. R. R. land—keeping every- 
where 8 feet distant from the center line of its track—to the point of 
its intersection with the east line of said Presque Isle street ; thence 
along the east line of said street to the place of beginning, and con- 
taining approximately 9.295 acres, be the same more or less, ex- 
cepting herefrom whatever rights of way Brown, Bonnell & Co. may 
have heretofore granted over the lands herein described to the Lib- 
erty & Vienna R. R. Co., or to its successors, the Ashtabula, Youngs- 
town & Pittsburgh R. R. Co.; also the right of way of the Liberty 
& Vienna R. R. Co. as obtained by appropriation through city lot 
572, purchased by Brown, Bonnell & Co. from Bryen & Ann Ken- 
nedy subsequent to said appropriation. 


Description of Lands Belonging to Brown, Bonnell & Co. West of Presque 
Isle Street. 


Parcel 2nd, situated in the city of Youngstown and west of par- 
cel first herein described, and bounded as follows: Beginning on 
the south line of the right of way belonging to the New York, Penn- 
sylvania & Ohio Railroad Co., as purchased as aforesaid from Brown, 
Bonnell & Co., where said line intersects the east line of original lot 
No. 31 of what is known as Bane & Wick’s Addition to the village 
of Youngstown, executed December 18th, 1848, and duly recorded— 

said point of intersection is on the course of said east line of 
411 lot No. 31 about 17% feet southerly from an iron stake on the 
north side of the track of said N. Y. & P.& O. R. R. Co. and by 
rectangular measurement it is eight feet from the center line of said 
track—thence southerly along the east line of said lot No. 31 to the 


* 
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north line of the right of way and lands formerly occupied by the 
Pennsylvania & Ohio Canal Company ; thence easterly along said 
north line of said right of way and lands last mentioned to a point 
at or near the southeast corner of the building (now standing) which 
was formerly known as the Pearl Flouring Mill; thence in a rec- 
tangular course across said canal to the north line of land purchased 
from John Stambaugh et al. by Brown, Bonnell & Company by deed 
dated July 14th, 1881, and recorded in Mahoning County Records, 
vol. 50, page 66; thence along the north line of said land as pur- 
chased from said Stambaugh et al. to the northwest corner thereof, 
being a point 15 feet southerly from what was formerly high-water 
line at the south side of said canal; said point is also described in 
said deed as N. 49 degrees 44 minutes west, about 135} feet froma 
stone monument standing fifteen feet southerly from said high-water 
line in said canal; thence south 31 degrees 20 minutes west about 
421,%; feet (by a line parallel with and distant by rectangular 
measurement 150 feet southeasterly from the east line of Market 
street) to the north line of land belonging to the Ashtebula and 
Pittsburgh R. R. Company; thence along the north line of the said 
A.& P. R. R. Co. south 59 degrees 2 minutes east about 139;'5 feet to 
the middle of a stone monument at the northeast corner of 
said A. & P. R. R. Co’s land; thence along the east line 

of said A. & P. R. R. Co.’s land-svuth 30 degrees 28 minutes - 
412 west about 277;'; feet to low-water mark at the north side of 

the Mahoning river; thence along said low-water mark south 
63 degrees 55 minutes east 12} feet; thence along said low-water 
mark south 80 degrees 25 minutes east about 142,°; feet to the south- 
west corner of land belonging to Arms, Bell & Co.; thence along 
the west line of Arms, Bell & Co.’s land north 30 degrees 35 min- 
utes east about 290 feet to an iron pin near the northeast corner of 
the south part of Arms, Bell & Co.’s office; thence along the north 
line of said Arms, Bell & Co.’s land south 59 degrees 25 minutes 
east about 229,); feet to an iron pin at the northeast corner thereof ; 
thence along the east side of said Arms, Bell & Co.’s land south 30 
degrees 35 minutes west 218 feet to low-water mark at the north 
side of the Mahoning river; thence down said river coinciding with 
low-water mark to the intersection of the line of low-water mark 
with the west line of Presque Isle street; thence along the west line 
of Presque Isle street north 4} degrees east to the south line of the 
right of way of the said N. Y., P. & O. R. R. Co., the point of inter- 
section being eight feet southerly by rectangular measurement from 
the center of said R. R. Co.’s track ; thence westerly along the south 
line of said R. R. Co.’s land parallel with and everywhere eight feet 
distant from the center line of said track to the place of beginning, 
b and containing approximately 22,%j°5 acres, be the same more or 
lw less, excepting herefrom whatever rights of way Brown, Bonnell & 
| Company may have heretofore granted over the lands herein de- 
scribed to the Liberty and Vienna Railroad Co. or to its successor, 
the Ashtabula, Youngstown & Pittsburgh Railroad Co.; also ex- 

cepting and reserving herefrom to Arms, Bell & Co. and to 
413 the Liberty and Vienna R. R. Co. and to their successors 
and assigns such rights to a right of way across the land 
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conveyed by Arms, Bell & Co. to Brown, Bonnell & Company as 
was granted in a contract made beiween Arms, Bell & Co. and said 
Liberty and Vienna R. R. Co. November 10th, 1870; also except- 
ing such reservations relative to rights of way and to the removal 
of Arms, Bell & Co.’s office building from the lands herein de- 
scribed as are contained in a deed from said Arms, Bell & Co. to 
Brown, Bonnell & Co., dated July 30, 1881, and recorded in vol. 50, 
on page 63, &c., in Mahoning County Records. | 

The Brown, Bonnell & Co. office lot I intended to designate as 
parcel No. 3 and give the same description as given in the deed of C. 
A. Andrews to the company, but as the Andrews deed is in the hands 
of Mr. Swing I leave it to him to add that part of the descripticn 
of the Brown, Bonnell & Co.’s property in the city of Youngstown, 
when the boundaries describing all their property in the city will 
be complete. 

Youngstown, Ohio, Nov. 13, 1885. 

JAMES MACKEY. 


ScHEDULE B. 


For convenience of description the property connected with the 
real estate which, with such real estate, forms the plant is described 
in two divisions, marked respectively A and B. 


SCHEDULE B. 
Division A. 
No. 1 puddle mill. 


No 1 puddle mill contains as follows: 18 single puddling fur- 
naces, 5 double puddling furnaces, 3 heating furnaces, nail 

414 mill; 13 of these furnaces have upright boilers for steam 
purposes, with boshes, tools, scales, duplicate machinery, race 

plates, and all necessary details for puddling iron, ete., having one 
train of muck rolls 18 inches diameter, burden-squeezer, c., &c. ; 
one large engine 22 x 72, fly-wheel, gearing, &c.; also one train of 
18-in. rolls for rolling nail plate, with muck, scrap, and nail shears ; 
also one blast engine 10 x 14, one shear engine 6 x 12, one engine 
for nail factory 14 x 28; also nail factory, having 50 nail machines, 
heating furnaces for same, nail plate and nail boxes, scales for weigh- 
ing, shaftings, belts, &c.. &c., for carrying on the business of nail- 
cutting; also one set of scrap shears, railroad trestling and tracks 
for the supply of material to all parts, and all in good running 


order; also one battery of 4 double-flue boilers in connection with .- 


nail factory, nearly new and in good order; trestles, railroad tracks, 
and cars to supply wants in good order. * * * 


No. 2 puddle mill. 


No. 2 puddle mill contains as follows: 9 single puddling furnaces, 
7 double puddling furnaces, 6 heating furnaces, and 2 annealing 
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furnaces, 2 overhead double-flue boilers, 8 engines, fly-wheels, shafts, 
ges arings, &e., all complete ; one ongane 10 x 18, one engine 30 x 60, 
2 engines 15 x 24, one engine 10 x 12, two engines 7 x 15, one engine 
12 x 24, one engine 10x 18; also one force-pump for boilers, one 
sheet train 24 in. diam., one muck train 24 in., one bar train 18 in., 
one 10-in. train, one 8-in. train, with duplicate rolls for roughing, 
and a very large collection suited to the various trains of fin- 
415 ishing rolls of ordinary and a large number of special rolls, 
with race plates, standing plates, boslies, tools, straightening 
plates, cooling beds, shears, shaftings, pulleys, belts, three roll lathes, 
tools, boxes, stands, &e., &e., all complete and all in good working 
order, with railroad trestles and tracks, with cars to supply such 
material as is needed for full capacity, all in good working order. 


No. 3 puddle mill. 


No. 3 puddle mill contains as follows: 10 double puddling furnaces 
and 3 heating furnaces, 1 20-in. muck train, duplicate rolls, 1 20-in. 
bar train, duplicate roughing rolls, 6 engines, 1 foree-pump, 1 cold- 

water pump and blower, shears, punches, press, lathe, scales, race 
and standing plates, boshes, tools, burden-squeezer, cooling beds, 
water tanks, heater, and ten boilers, double-flue over puddling fur- 
naces, and all in complete order, with R. R. tracks in connection 
with all parts; one engine 28 x 60, one engine 10 x 20, one engine 
10 x 12; also a very large assortment of rolls, rounds, and squares, 
flats, angles, and special shapes, one steam-driven swing saw, shafts, 
pulleys, belts, &c., &e., in complete good runtiing order; also one 
euigine 8 x 12 for punch, and one for muck shears, &e., 6x 12; one 
Berryman heater, steam and water pipes, all in w orking order. 


No. 4 puddle mill. 


No. 4 puddle mill contains as follows: 18 double puddling fur- 

naces, 18 double-flue boilers over same, 1 engine 24 x 48, 1 small 

engine 10x 16,1 small engine 12 x 24, l large force-pump, 

416 one large blower, 1 muck train, 22-in. duplicate rolls, | slitting 

machine, duplicate slitters, 1 extra large burden-squeezer, fly- 

wheel, shafts, gearing, heater, water tank, R. R. tracks, metal sheds, 

scales, steum connections, new and substantial building, covered 

with galvanized corrugated iron, solid cut-stone foundations, elevated 

iron bed-plates, all in good and complete order, with tools, buggies, 
We., Ke. 


Sundry mills and factories. 


Near southwest end of No. 2 mill is link and pin factory, contain- 
ing two heating furnaces, engine 8 x 16, one blower, a complete set 
of dies for links and pins, R. R. tracks, &e., &e., in complete work- 
ing order, “ hammers being leased on royalty.” 

Near to the above is the spike factory, containing five spike ma- 
chines and two washer machines, one pair of shears, 8 heating fur- 
naces, grindstone, one engine 12 x 24, fly-wheel, shaft, pulleys, belts, 


tools, dies, tumbler, scales, R. R. tracks, &e., &e., all in good and 
30—227 
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complete order, having an iron building, galvanized roof, all nearly 
new. 

Rail shear building, near by, contains a powerful set of shears for 
cutting rails and large sections, with engine 10 x 12, fly-wheel, shaft, 
pulleys, belts, &e., &e., all in good working order; R. R. tracks in 
connection, all in good order. 

Adjoining this is 12-in. mill, containing one engine 24 x 48, fly- 
wheel, shaft, gearing, 1 12-in. roll train, two heating farnaces, two 
covling beds, one link-bending machine, two shears, one blower, 5 
engines, one 8 x 12, one 8 x 12, one 2 x 20, race, standing plates, 
boshes, tools, a large assortment of rolls, rounds, squares, flats, and 

special shapes, all in complete runping order, having places 
417 = for pinion roughing rolls, strands, flats, ovals, and rounds in 
line with train, duplicate roughing, oval, and round rolls: 

Adjoining this mill is hoop and ten-inch mills, containing one 
engine 18 x 48, one engine 10 x 12, one 7 x 14, and one 10 x 12; 
five sets of shears (including muck shears) adjoining; also three 
heating furnaces, two trains of roils, 8 in. and 10 in., band wheels, 
shafts, belts, pulleys, a full set of rolls, rounds, squares, flats, shapes, 
and several sets duplicate rolls, all in good order, having race, 
standing and straightening plates, cooling beds, &ec., &e., with R. R. 
tracks in connection, all in good working order. 


Boiler and crimping room. 


Containing two batteries of double flue boilers, two force-pumps, 
crimping machines, paning bosh, drying-room, heater, &e., all in 
guvod order. 

Foundry. 


Large frame building, nearly new, covered with galvanized cor- 
rugated roofing, and containing cupola, drying oven, core-room, 
small pattern-room, Marshall’s elevator, flasks (iren and wood), roll 
pit, sweep bars, chill moulds, a large variety of small patterns, 
covers, &c., &e., all in good order. 


Machine shop. 


A large brick building containing the following machinery : Two 
large planers, three large lathes, one shaper, two large drill-presses, 
one small lathe, one pipe and bolt cutter, one hydraulic press, one 

| large crane, one engine 15 x 36, band wheel, shafts, pulleys, 
418 belts, tools, a large amount of unfinished work, one engine 
12 x 24 (Buckeye make), one 10 x 14, and fall set of machine 
tools, dies, drills, bars, &c., &e., all in very complete order. 
Electric light and testing room. 

In an intermediate room is an “ Olsen ” testing machine of 200,000 
lbs. capacity, with tools, lights, desks, tables, &c., with belts, pulleys, 
&e., complete. 


Close by is electric light room, having two Brush dynamos, 16 
lights each; two Westinghouse double cylinder engines — x 10, with 
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belts, pulleys, &c., and having connections with electric lamps in 
various parts of mills and furnaces. 


Blacksmith shop. 


Blacksmith shop contains 8 blacksmith fires, steam-hammer, tilt- 
hammer, one set of shears, bolt-cutter, anvils, vices, tools, cupboards, 
tongs, shafting, belts, pulleys, blower, assorted iron and steel tuyeres 
and pipes, &c., &e., all in good order; adjoining this, tumbling 
box, grindstone, Marshall’s elevator to pattern-room, shafting, pul- 
leys, belts, &c., &e. Over this and machine shop is pattern shop 
and room, containing jig-saws, circular saw, wood-turning lathe, 
lumber, drawings, and patterns of great variety, being almost a com- 
plete set to all parts of the mills and furnaces. 


Sundry buildings. 


Sand-grind building contains one engine 10 x 14, one Forester’s 
crusher, one pulverizer pan and frame, pulleys, belts, &c., &e., with 
all necessary connections thereto with building, &c., &c., complete. 


419 Ore grinder. 


Two buildings, containing two engines, two Blake crushers, two 
pulverizing pans, with shafts, belts, “pull ‘ys, &e., Ke., all complete, 
engines being 12 x 24, R. R. tracks, and iron-ore cars, all in good 
order. 

Locomotive-engine houses. 


One large locomotive-house and 36-ton locomotive (J. V. Aver), 
with smoke-stacks, stoves, water connections, ash-pit, all complete ; 
engine in good order and railroad track connected. Small locomo- 
tive-engine house is adjoining léwer warehouse, having smoke-stacks, 
ashi-pit, stoves, and connected with R. R. tri acks to mill yard, having 
two 73-ton and one 10-ton locomotives for yard use, all in good order. 


Warehouges and seales. 


One large shipping warehouse, with various R. R. tracks conneet- 
ing, having offices, desks, two ten-ton Fairbauks’ and several small 
scales, with turn-tables, main-line track, platforms, &e.; nail-house, 
stone-rooms, gas connection, &c., &e., communicating by track to 
mill seales and lower warehouse scales, each ten-ton capacity ; house 
of two rooms for offices, desks, benches, testing blocks, &e. In mill 
yard is also weighing office and store-room, having two sets of scales 
of 15 and 10 tons each, respectively, all in good order. Office-room 
contains clock, time block, desk, &e., Kc. Store-room contains sundry 
items for use of plant—new and old tools, &c., &e. 


Tubular boilers. 

420 Back of Phcenix furnace is a battery of 4 boilers, with 40 
43-in. flues, iron frame, and covering, containing heater and 

steam force-pump and connected with pipes by a general arrange- 
ment with all parts of finishing mills and puddle mills. 
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The lower warehouse is connected by general railroad track and 
contains store-room, scale-room, &c.; one scale of ten-ton capacity, 
Fairbanks’ make, all in complete order. 


Water works. 


The water works adjoining Presque Isle street contains one large 
Blake pump and one Worthington duplex, connected with pipes to 
river and to all parts mills and furnaces, having fire-plugs, valves, 
and outlets to cisterns, boshes, furnaces, and also connected by sup- 
ply and discharge pipes to two enormous wooden tanks, all in good 
order and complete. 

Phoenix furnace. 


Pheenix furnace is 66 feet high, 15 feet in bosh, having iron-roof 
castirg-house, brick engine-houses, two blowing engines—one 54 x 84 
and one 48 x 60—two force-pumps, two hot blasts, three sets of boil- 
ers, double flue, two boilers in a set; iron crane hoist, one large 
building for storing ore, one for limestone, one for coke, small office 
for furnace superintendent, and all connected by trestles and R. R. 
tracks and all in good running order; also a blacksmith shop, with 
anvil, tools, vice, &c., &c., for use of furnace. 


Faleon furnace. 


Below Presque Isle St. is Faleon furnace, 60 feet high, 15 feet bosh, 
with brick casting-house, brick engine-house, ore and coke 
421 house, one engine 48x84 and one 18x 48 (blowing engine), 
one hot blast; also two coid-water and two steam force- 
pumps, two batteries of two boilers each, double flued, and three 
batteries of four cylinder boilers, one Blake crusher and one engine 
10 x 12, and one crane hoist (iron) to furnace, one blacksmith shop, 
with tools, ete., complete, all having trestle and R. R. tracks in con- 
nection thereto and all in good order (just relined). 


Boiler sfop. 


Connected with buildings of No. 2 mill is the boiler shop, contain- 
ing punch, rolls, flue-expander, blacksmith fire, patterns, tools, form- 
ers, &c., &e., all complete and in good order. 


Struthers furnace. 


Struther or “Anna” furnace has a stack 75 feet high, 16 feet bosh, 
iron hoist (Otis), buildings for storing ore, limestone, coke, &c., having 
trestle and R. R. track, two hot blasts, one large brick casting-house, 
stables, blacksmith shop, engine-house, office, scales, a large amount 
of railroad track, two blowing engines 48 x 72, two cold-water 
pumps, two steam force-pumps, 4 batteries of boilers, two boilers in 
each battery; one ten-ton wagon scale, one track scale, 30 tons ; 
about thirty acres of ground, with right to deposit cinder on lands 
of Thomas Struthers recorded ; also iron cinder cars aud duplicate 
bell and hopper, &c., &c., all in reasonable repair. 
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Railroad tracks in and about the mill comprise (jointly tiarrow 

and standard gauge) about five miles, consisting of main line, with 

a weigh-house and one set of 60-ton Howe scales; R. R. 

422 _ tracks are in good order and are laid largely of steel rails and 

are all in good condition and repair; also an old flour mill, 

now used as a keg factory; old office, used as a store-room ; old pump- 
house and pumps back of spike factory. 


Office building. 


One two-story brick building 43 x 60 (with basement) for business 
office, with vaults, desks, books, stationery, &c. 


Brown, Bonnell & Co. plant consists of the following: 

About thirty-four acres of land in Youngstown ; No. 1 puddle and 
nail mill and factory ; No. 2 puddle, bar, sheet, 8-in. and 10-in.; No. 
3 puddle and bar mill; No. 4 puddle, link and pin factory, spike 
and washer factory, 12-in. mill and link-bender, hoop and new 
10-in. mills, foundry, machine shop, blacksmith shop, pattern shop, 
boiler shop, electric light testing room, water works, brick works, 
ore-grinding and sand-grinding shops, carpenter shop, &c., &c.; 
Pheenix, Faleon, and Anna blast-furnaces, railroads and locomo- 
tives, warehouses, scale-houses, old flour mill, brick sheds, &c., €e.; 
87 boilers, 41 engines, large and small: 107 puddling furnaces, 23 
heating furnaces (including spike and link), 9 pumps, cold water ; 
14 pumps, hot water; 7 track scales, 1 office, principal ; 5 auxilary 
offices (warehouse, store, mill scales, time, and track), duplicate 
rolls, castings, lumber, cars, &e., &e., Ke. 


SCHEDULE “ B.” 
Division “ BL” 


423 1. Eight hundred shares of stock in the Mahoning Coal 
Company. 
2. A two-thirds interest in the partnership known as Frskin & 


3. Leases of coal lands in Butler county, Pennsylvania, standing 
in the name of Ralph Wick, trustee, copies of which are hereto 
attached. , 

4. The right to remove sand and gravel from a certain tract of 
land described as follows: A tract or lot of land situated in Coits- 
ville township, in the county of Mahoning and State of Ohio, being 
part of great lot No. 8,in the original survey of said township, 
and bounded as follows: On the north by the center line of the 
McGufty road; on the east by lands owned on the 8th of May, 1863, 
by John Brownlee; on the south by lands owned at the same date 
by said Brownlee, Aaron C. Sears, and Isaac Kimmel; pn the west 
by lands owned at the same date by David Pothous, being the farm 
upon which said Alfred C. Sears formerly resided,containing thirty- 
eight and eight one-hundredths acres, being the same land con- 
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veyed to Catharine Huist by Brown, Bonnell & Co. January 20th, 
1865, and recorded in Book 21, pages 265 and 266, of Mahoning 
County Records of Deeds. 


424 Coal Contract. 


Articles of agreemetit made and entered into this 15th day of Nov., 
A. D. 1882, by and between William Christy, of Clay township, Butler 
county, Pennsylvania, party ofthe first part,and Ralph J. Wick, trustee, 
of Youngstown, Ohio, party of the second part, witnesseth: That in 
consideration of one dollar received and of the covenants and agree- 
ments of the second party, to be performed as hereinafter stipulated, 
the said party of the first part does hereby bargain, sell, and convey 
unto the said second party all the mineral-stone coal that may 
underlie the following-described tract or lot of land situate in the 
township of Clay, county of Butler and the State of Pennsylvania, 
and is bounded and described as follows : 

On the north by lands of Walter Currie and John M. & Sarah 
Jane Chambers, on the east by lands of Walter Currie, on the south 
by lands of Thomas Wilson and Herron heirs, and on the west by 
lands of Alexander Black, containing about ninety acres; and also 
grants the exclusive right to test, open, mine, and remove said coal, 
and further grants the right to construct railroads, underground 
entries, and all necessary buildings and fixtures to facilitate the 
mining and removing of said coal. 

And it is agreed by the party of the second part that they will, 
within forty days from the date of this contract, test said land or 
otherwise; and in case there should be discovered a minable vein 
or basin of stone coal of sufficient quantity and quality to justify 
the opening and mining of said coal in the opinion of said second 
party, then they agree to mine out said coal and pay the following 

rate per ton for all coal mined on said premises, to wit: Ten 
425 (10) cents for each 2,240 pounds of coal over 1} screen, pay- 

ments to be made and continued in the following manner, to 
wit: Tomake—seml-annually for all the coal mined from said land— 
that is to say, a settlement be had on the first of January and July 
of each year, as nearly as practicable, and payment to be made in 
full for all rent and royalty due up to each date, respectively, and after 
one year from date of this contract said second party agrees to mine 
out and remove annually one thousand tons of 2,240 pounds to the 
ton or pay for that amount as if mined. 

It is further agreed by the parties to this agreement that all 
money paid or advanced by said second party agreeably to the above 
stipulations and previous to mining said coal is and shall beso consid- 
ered as advanced rents prepaid on said coal and is to be deducted 
from the rents of the first excess of coal mined on said premises. 

It is also agreed that the coal mined on said premises is to be 
accurately weighed and the weight to be kept in a book, which 
shall at all reasonable times be open for inspection of the said first 
party; and it is further agreed that the said party of the second 
part is to have the privilege of using said railroads, underground 
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entries, buildings, and fixtures for the purpose of mining and re- 
moving coal from other lands, and after the said mine becomes 
exhausted or unminable they may continue the use of said rail- 
roads, underground entries, buildings, and fixtures by paying to 
the party of the first part the sum of twenty — per year as long 
as they use them for transporting coal. 
It is further agreed that said party of the second part 
426 shall have the right to abandon this contract at any time 
they shall determine that said coal is in quantity, quality, 
or condition no longer minable with economy and profit and re- 
move their machinery and other structures and property from said 
land. 

It is hereby agreed by the party of the second part that said 
first party is to have coal for one dwelling-house free at the mouth 
of the pit in consideration for the slack and nut coal that may pass 
through said screen. 

This lease is given subject tothe Bard & Blair leases. The parties 
of the second part agree that the coal under the dwelling-house, 
barn, and any permanent building on said land shall not be re- 
moved without the consent of said first party; and we, the parties, 
by the signing and sealing of this contract, bind ourselves, our heirs, 
our assignees, and legal representatives to strictly adhere to the sev- 
eral covenants and agreements of this contract, as witness our hands 
and seals the day and year above written. 


(Signed) WILLIAM CHRISTY, 
RALPH J. WICK, 
(Signed) By F. C. VAN DUSEN. 
Sitned, scaled, and delivered in presence of— 
WALKER. 


GEO. MILLER. 


STATE OF PENNSYLVANIA, 
County of Butler, Township of Cherry : 


On this 15th day of Feb., A. D. 1883, before me, an acting justice 
of the peace — and for said county, personally came William Christy, 
the above named, who acknowledged the signing, sealing, and exe- 

cution of the foregoing instrument to be his free, voluntary 
4°7 act and deed for the uses and purposes therein mentioned ; 
that he is still satisfied therewith, and desires that the same 
may be recorded as such. 
JOHN SMITH, Jr. 
Endorsed: Filed May 8th, 1883. 


Copy. 
Coal Contract. 


Articles of agreement made and entered into this 17th day of No- 
vember, A. D. 1882, by aud between Alexander Black, of Slippery 
tock township, Butler county, Pa., party of the first part,and Ralph 
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nesseth : That in consideration of one dollar received and of the 
covenants and agreements of the second party, to be performed as 
hereinafter stipulated, the said party of the first part does hereby 
bargain, sell, and convey unto the said second party all the mineral- 
stone coal — iron ore that may underlie the following-described 
tract or lot of land situate in the township of Clay, county of Butler 
and State of Pennsylvania, and is bounded and described as follows: 

On the north by the lands of Sarah Jane Chambers, on the east 
by lands of Wm. Christie, on the south by lands of Thomas Wil- 
son, and on the west by lands of Samuel Black, containing twenty 
acres, strict measure. 

And also grants the exclusive right to test, open, mine, and 
remove said coal, and further grants the right to construct rail- 
roads, underground entries, and all necessary buildings and fixt- 
ures to facilitate the mining and removing of said coal; and 

it is agreed by the party of the second part that they 
428 _-wili within forty days from the date of this contract test said 

land by drilling or otherwise; and in case there should be 
discovered a minable vein or basin of stone coal of sufficient quan- 
tity and quality to justify the opening and mining of said coal in 
the opinion of said second party, then they agree to mine out said 
coal and pay the following rate per ton for all coal mined on said 
premises, to wit: Ten (10) cents for each of 2,240 pounds of coal run 
over 1} screen ; ten (10) cents for each of 2,240 pounds of coal; pay- 
ments to be made and continued in the following manner, to wit: 
To make payment semi-annually for all the coal mined-from said 


J. Wick, of Youngstown, O., as trustee, party of the second part, wit- 


land—that is to say, a settlement be had on the first of Jan. and ° 


July of each year, as nearly as practicable, and payment to be made 
in full for all rent and royalty due up to each date, respectively, and 
after one-year from the date of this contractsaid second party agrees to 
nine out and remove annually one thousand tons of 2,240 pounds 
to the ton or pay for that amount as if mined. : 

It is further agreed by the parties to this agreement that all money 
paid or advanced by said second party agreeably to the above stipu- 
lations and previous to mining said coal is and shall be so consid- 
ered as advanced rents prepaid on said coal and is to be deducted 
from the rents of the first excess of coal mined on said premises. 

It is also agreed that all coal mined on said premises is to be accu- 
rately weighed and the weight to be kept in a book which shall at 

all reasonabie times be open for inspection of the said first 
429 party, and it is further agreed that the said party of the sec- 

ond part is to have the privilege of using the said railroads, 
underground entries, buildings, and fixtures for the purpose of min- 
ing and removing coal from other lands, and after the said mine 
becomes exhausted or unminable they may continue the use of 
said railroads, underground entries, buildings, and fixtures by pay- 
ing to the party of the first part the sum of one hundred dollars per 
year as long as they use them for transporting coal. 

It is further agreed that said party of the second part shall have 
the right to abandon this contract at any time they shall determine 
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that said coal is in quantity, quality, or condition no longer min- 
able with economy and profit, and remove their machinery and 
other structures and property from said land by paying all rents or 
royalty due on said lease; and it is further agreed that no royalty 
is to be paid for nut and slack coal; also that the party of the first 
part is to have coal for one dwelling-house free of charge at the 
mouth of the pit during the continuance of this lease; also that 
this lease is given subject to the Bard lease on said described land ; 
also that if the second party fails to comply with the agreements 
herein contained, then in that case this lease shall be null and void. 
And we, the parties, by signing and sealing of this contract, bind 
ourselves, our heirs, our assignees, and legal representatives to strictly 
adhere to the several covenants and agreements of this contract, as 
witness our hands and seals the day and year above written. 


430 ALEXANDER BLACK. ° 
(Signed) RALPH J. WICK, Trustee, [SEAL.| 
By F. C. VAN DUSEN. 


Signed, sealed, and delivered in presence of— 
JOHN SMITH. 


SravTe OF PENNSYLVANIA, ee 
County of Butler, Township of Slippery Rock : 


On this 28th day of Nov., A. D. 1882, before me, an acting justice 
of the peace in and for said county, personally came Alexander 
Black, above named, who acknowledged the signing, sealing, and 
execution of the foregoing instrument to be his free, voluntary act 
and deed for the uses and purposes therein mentioned ; that he is 
still satisfied and desires that the same may be recorded as such. 


, JOHN SMITH, J. P. 
Endorsed: Feled May 8th, 1883. 


Copy. 
Coal Contract. 


Articles.of agreement made and entered into this 13th day of 
Dec., A. D. 1882, by and between John M. Chambers and Sarah 
Jane Chambers, of Clay township, Butler county, Pennsylvania, 
party of the first part, and Ralph J. Wick, trustee, of Youngstown, 
Ohio, party of the second part, witnesseth : 

That in consideration of one dollar received and for the covenants 
and agreements of the second party, to be performed as hereinafter 
stipulated, the said party of the first part does hereby bargain, sell, 
and convey unto the said second party all the niineral- stone coal 
that may underlie the following-described tract or lot of land situ- 
ate in the township of Clay, county of Butler and State of Pennsyl- 
vania, and is bounded and described as follows: On the north by 
lands of M. M. Stevenson, on the south by lands of Wm. Christy 
and —— Black, on the east by lands of Walter Currie, on 
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the west by lands of John Smith, known as the Hindman 
451 farm, containing thirty (30) acres, more or less. 

And also grants the exclusive right to test, open, mine, 
and remove said coal, and further grants the right to construct 
railroads, underground entries, and all necessary buildings and 
fixtures to facilitate the mining and removing of said coal. 

And it is agreed by the party of the second part that they will 
within forty days from the date of this contract test said land by 
drilling or otherwise; and in case there should be discovered a 
minable vein or basin of stone coal of sufficient quantity and quality 
to justify the opening and mining of said coal in the opinion of said 
second party, then they agree to mine out said coal and pay the fol- 
lowing rate per ton for all coal mined on said premises, to wit: 
‘Ten (10) cents for each ton of 2,240 pounds of coal over 1} screen ; 
payments to be made and continued in the following manner, to wit: 
‘To make payment semi-annually for all the coal mined from said 
land—that is to say, a settlement be had on the first of Jan. and 
July of each year, as nearly as practicable, and payment to be made 
in full for all rent and royalty due up to each date, respectively ; 
and after one year from the date of this contract said second party 
ugrees to mine out and remove annually two thousand tons, of 
2,240 pounds to the ton, or pay for that amount as if mined. 

It is further agreed by the parties to this agreement that all the 
money paid or advanced by said second party. agreeably to the 
above stipulations and previous to’ mining said coal is and shall be 

so considered as advanced rents prepaid on said coal and is 
432 to be deducted from the rents of the excess of coal mined on 
said premises. 

It is also agreed that the coal mined on said premises is to be 
accurately weighed and the weight to be kept in a book, which shall 
at all reasonable times be open for inspection of the said first party ; 
and it is further agreed that the said party of the second part is to 
have the privilege of using said railroads, underground entries, 
buildings, and fixtures for the purpose of mining and removing coal 
from other lands, and after said mine becomes exhausted or un- 
minable they may continue the use of said railroads, underground 
entries, buildings, and fixtures by paying to the party of the first 
part the sum of thirty dollars per year as long as they use them for 
transporting coal. 

[t is further agreed that said party of the second part shall have 
the right to abandon this contract at any time they shall determine 
that said coal is in quantity and quality or condition no longer 
minable with economy and profit and remove their machinery and 
other structures and property from said land. It is agreed by the 
party of the second part to pay to the party of the first part the first 
year’s advance royalty in the following manner: One hundred dol- 
lars at the time of the acceptance of this lease and one hundred dol- 
lars in one year from that date. It is also agreed by the party of 
the second part to furnish coal for the use of one dwelling-house free 
at the mouth of the pit in consideration for what slack and nut coal 
may pass through the aforesaid screen. This lease is taken subject 
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to the Bard and Blair leases. The party of the first part re- 
433 serves a thin or surface vein of eoal on the high ground 
which is above the spring near his and her house that they 
suppose their spring water comes off of; and we, the parties, by 
the signing and sealing of this contract, bind ourselves, our heirs, 
our assignees, and legal representatives to strictly adhere to the sev- 
eral covenants and agreements of this contract, as witness our hands 
and seals the day and year above written. 
JOHN M. CHAMBERS. _ [sEAt. 
SARAH J. CHAMBERS. |seat. 
RALPH J. WICK, Trustee. [sEat. 


Signed, sealed, and delivered in presence of— 
ALBERT MECKLING. 
WALKER. 


STATE OF PENNSYLVANIA, County of Clay, Township of Butler : 


Properly acknowledged before— 
ALBERT MECHLING, J. P. 


Endorsed: Filed May 8th, 1883. 


Copy. ay. 
Coal Contract. 


Articles of agreement made and entered into this Sth day of Jan., 
A. D. 1883, by and between J. Kelly, of Clay township, Butler 
county, Pennsylvania, party of the first part,and Ralph J. Wick, 
trustee, of Youngstown, Ohio, party of the second part, witness : 

That in consideration of one dollar received and of the covenants 
and agreements of the second party, to be performed as hereinafter 
stipulated, the said party of the first part does bargain, sell, and 
convey unto said second party all the mineral-stone coal that 
may underlie the following-described tract or lot of land situate in 
the township of Clay, county of Butler and State of Pennsylvania, 
and is bound and described as follows: On the north by lands 
of Thomas Wilson, on the east by lands of Samuel Stevenson, 
on the south by lands of A. H. Carrothers, containing about sixty- 

five acres of land, more or less. 
134 And also grants the exclusive right to test, open, mine, and 
remove said coal, and further grants the right to construct 
railroads, underground entries, and all necessary buildings and 
fixtures to facilitate the mining and removing of said coal. 

And it is agreed by the party of the second part that they will, 
within thirty days from the date of this contract, test said land by 
drilling or otherwise; and in case there should be discovered a 
minable vein or basin of stone coal of sufficient quantity and 
quality to justify the opening and mining of said coal, in the opin- 
ion of said second party, then they agree to mine out said coal and 
pay the following rate per ton for all coal mined on said premises, 
to wit: Ten (10) cents for each of 2,240 pounds of coal over 1} 
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screen, payments to be made and continued in the following man- 
ner, to wit: To make payment semi-annually for all the coal mined 
from said land—that is to say, a settlement be had on the first of 
Jan. and July of each year, as nearly as practicable, and payment 
to be made in full for all rent and royalty due up to each date, re- 
spectively, and after one year from the date of this contract said 
second party agrees to mine out and remove annually six hundred 
and fifty tons of 2,240 pounds to the ton or pay for that amount as 
if mined. 

It is further agreed by the parties to this agreement that all money 
paid or advanced by said second party agreeably to the above stipu- 
lations and previous to mining said coal is and shall be so considered 
as advanced rents prepaid on said coal and is to be deducted from the 

rents of the first excess of coal mined on said premises. It is 
435 also agreed that all coal mined on said premises is to be ac- 

curately weighed and the weight to be kept in a book, which 
shall at all reasonable times be open for inspection of the said first 
party, and it is further agreed that the said party of the second part 
is to have the privilege of using said railroads, underground entries, 
buildings, and fixtures for the purposes of mining and removing 
coal from other lands, and after the said mine becomes exhaustable 
or unminable they may continue the.use of said railroads and un- 
derground entries, buildings, and fixtures by pay- the party of the 
first part the sum of fifteen dollars per year as long as they use them 
for transporting coal. 

It is further agreed that said party of the second part shall have 
the right to abandon this contract at any time they shall determine 
that said coal is in quantity, quality, or condition no longer min- 
able with economy and profit, and remove their machinery and 
other structures and property from said land. 

It is hereby agreed by the party of the second part to give to the 
party of the first part, at the mouth of the pit, what coal he may 
need for one dwelling-house free during the continuance of this 
lease in consideration forthe slack and nut coal that may pass 
through the aforesaid screen. It is understood that the lease is 
given subject to the Bard & Blair leases. It is also understood that 
the coal under the permanent buildings on said farm shall not be 
removed without the consent of the first party hereto, and fibally it 
is agreed that if the second party hereto fails to comply with the 
agreements herein this lease shall be null and void. 

And we, the parties, by the signing and sealing of this contract, bind 
ourselves, our heirs, our assignees, and legal representatives to strictly 

adhere to the several covenants and agreements of this con- 
436 tract, as witness our hands and seals the day and year above 


written. 
JAMES KELLY. | SEAL. | 
RALPH J. WICK, 
By F. C. VAN DUSEN. [sEAt.] 
Signed, sealed, and delivered in presence of— 
J. E. KELLY, 
Fk. C. VAN DUSEN. 


as 
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STATE OF PENNSYLVANIA, County of Butler, Township of Clay : 


On this 15th day of Feb., A. D. 1883, before me, an acting justice 
of the peace — and for said county, personally came James Kelly, the 
above named, who acknowledged the signing, sealing, and execution 
the foregoing instrument to be his free, voluntary act and deed for 
the uses and purposes therein mentioned; that he is still satisfied 
therewith, and desires that the same may be recorded as such. 

JOHN SMITH, J. P. 

Endorsed: Filed May 8th, 1883. 


Copy of Coal Contract. 


Articles of agreement made and entered into this fifteenth (15) 
day of Jan., 1883, by and between Walter Currie, of Cherry town- 
ship, Butler county, Pennsylvania, party of the first part, and Ralph 
J. Wick, trustee, of Youngstown, Ohio, party of the second part, 
witnesseth : 

That in consideration of one dollar received and of the covenants 
and agreements of the second party, to be performed as hereinafter 


_ stipulated, the said party of the first part does hereby lease unto the 


said second party for the period of fifty years from the date hereof 
all the mineral-stone coal and iron ore that may underlie the fol- 
lowing-described tract or lot of land situate in the township of 
Cherry, county of Butler and State of Pennsylvania, and is bounded 
and described as follows: North by lands of Elizabeth Christie, 

east by lands of Jacob Walford, south by lands of Herron 
437 heirs and William Christie, and west by lands of John M. 

Jhambers and M. M. Stevenson, containing one hundred and 
eightv-seven acres, more or less. 

And also grants the exclusive right to test, open, mine, and remove 
said minerals, and further grants the right to construct railroads, 
underground entries, and all necessary buildings and fixtures to 
facilitate the mining and removing of said coal and iron ore; and 
it is agreed by the party of the second part that they will, within 
forty (40) days from the date of this contract, test said land by drill- 
ing or otherwise; and in ease there should be discovered a minable 
vein or basin of any of said minerals of sufficient quantity and 
quality to justify the opening and mining of either of them in the 
opinion of said second party, tlen they agree to mine out the same 
and pay the following rate for all said coal and iron ore mined on said 
premises, to wit: Ten (10) cents for each of 2,240 pounds of coal run 
over a 1}-in screen; ten (10) cents for each 2,240 pounds of tron 
ore; payments to be made and continued in the following manner, 
to wit: To make payment semi-annually for all the coal and iron 
ore mined from said iand—that is to say, a settlement be had on the 
first of Jan. and July of each year, as nearly as practicable, and pay- 
ment to be made in full for all rent and royalty due up to each date, 
respectively, and after one year from the date of this contract said 
second party agrees to mine out and remove annually some of said 
minerals equal to a royalty of two bundred dollars or pay for that 
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amount as if mined, except in case of war, riots, or internal com- 
motion uncontrollable by law, by which the working of the 

438 mines is prevented; in such event no advance rent or roy- 
alty to be due for such time lost. 

It is further agreed by the parties to this agreement that all 
money paid or advanced by said second party agreeably to the above 
stipulations and previous to mining said coal is and shall be so con- 
sidered as advanced rents prepaid, and is to be deducted from the 
rents of the first excess of said minerals mined on said premises. 

It is also agreed that all mineral mined on said premises is to be 
accurately weighed and the weight to be kept in a book which shall 
at all reasonable times be open for inspection of the said first party ; 
and it is further agreed that the said party of the second part is to 
have the privilege of using said railroads, underground entries, 
buildings, and fixtures for the purpose of mining and removing 
either of said minerals from other lands, and after the said mine 
becomes exhausted or unminable they may continue the use of 
said railroads, underground entries, buildings, and fixtures by pay- 
ing to the party of the first part the sum of forty — per year as long 
as they use them for transporting coal and iron ore. It is further 
agreed that said party of the second part shall have the right to 
abandon this contract at any time they shall determine that said 
coal and iron ore is in quantity, quality, or condition no longer 
minable with economy and profit, and remove their machinery and 
other structures and property from said land by paying all rents 
and royalty due. It is also agreed that the party of the second part 
will give to the party of the first part what coal he may need for 

the use of one dwelling-house free at the mouth of the pit 
439 during the continuance of this lease, in consideration for 

which said second party is to have nut and slack coal free of 
royalty. It is understood that this lease is subject to the Bard and 
Blair leases. It is also understood that the coal under any perma- 
nent building on said land shall not be removed without the con- 
sent of the first party. The party of the first part reserves a lot of 
about six acres north of the public road and opposite his dwelling- 
house, and it is agreed that if the second party hereto fails to com- 
— the agreements herein contained this lease is to be null and 
void. 

And we, the parties, by the signing and sealing of this contract, 
bind ourselves, our heirs, our assignees, and legal representatives to 
strictly adhere to the several covenants and agreements of this con- 
tract, as witness our hands and seals the day and year above writ- 
ten. 

WALTER CURRIE. [seat.] 
RALPH J. WICK, | 
By F. C. VAN DUSEN. [sEAt.] 


Signed, sealed, and delivered in presence of— 
C. W. WALKER. 

ADAM CURRIE. 

F.C. VAN DUSEN. 
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STATE OF PENNSYLVANIA, County of Buller: 


On this 15th day of Oct., A. D. 1883, before me, a justice of the 
peace in and for said county, personally came C. W. Walker, the 
subscribing witness to the execution of the above instrument, who, 
being duly sworn, says that he did see the above-named Walter 
Currie and F.C. Van Dusen sign, seal, and as their act and deed 
deliver the same for the purpose therein set forth, and that the 

name of this deponent thereto subscribed as a witness is of 
440 this deponent’s own proper handwriting. 
C. WALKER. 
L. P. WALKER, J. 7’. 
Endorsed: Filed Sept. 8th, 1883. 


Coal Leases in Clay and Cherry Townships, Butler County, Pennsyl- 


vania. 
John M. & Sarah Jane Chambers___..-.-..----------- 30 acres. 
BR. TD ccistinesinatanibinipiteninmnnnsimiiiee iia _ * 
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All the above leases at 10c. for 2,240 lbs. Screened coal over 1}- 
in. screen. No charge for nut coal and slack, with the right to take 
it all away. There has been $1,305.84 paid on these leases as ad- 
vance royalty, which is to be deducted from the first coal mined in 
excess of the yearly requirement. This land has all been properly 
tested by drilling, and at least 370 acres of the land contains coal of 
about 3 ft. 4 in. and as high as 3 ft. 8 in. 

All of which is respectfully submitted. 

FAYETTE BROWN, Receiver, 
By J. J. WING, His Att’y. 


44] And afterwards, to wit, on Jan’y 13th, 1885, the following 
supplemental report of master was filed in this cause, and 
which is in words and figures following, to wit: 


In the Circuit Court of the United States, Eastern Division, Northern 
District of Ohio. 


LAKE Superior IRON CoMPANY 
vs. Equity, No. 4195. 
Brown, Bonnet, & ComMPANy. 


Supplemental Report of Master. 


Since filing my report as master as to the sums due to the various 
creditors of Brown, Bonnell & Co. certain creditors have admitted 


248 BROWN, BONNELL & CO. VS. 


certain payments to have been made by their having realized upon 
certain assets and judicial proceedings since the filing of said report, 
which [ embrace in this report, viz: 

I. The Fayette County National Bank of Pennsylvania, upon their 
claim No. 111 filed herein, have admitted, through their attorney, 
that on the seventh day of March, A. D. 1884, they received, through 
C. C. Sterling, sheriff of Fayette county, Pennsylvania, as the pro- 
ceeds of a sale of property made under judicial proceedings in said 
county, the sum of twenty-four thousand one hundred and sixty- 
four and ;5,%; dollars ($24,164.59). The evidence of such payment 
having been made has been submitted to me this day (Jan’y 9th, 
1885) by Fayette Brown, receiver, and has been filed with the claim 
above named and numbered. The evidence of the said credit was 
not sent to said receiver until long after the filing of my report, 

although the credit is dated prior thereto. The amount 
442 due and reported in favor of said claimant in my original 
report, with interest to June Ist, 1884, was $77,424.95. 

Upon the sum above named credit of $24,164.59, with interest 
from March 7th, 1884, should be applied, so that the sum originally 
reported should be reduced by the sum of $24,502.89, being princi- 
pal and interest of the credit, which would leave the amount due 
said bank on June Ist, ’84, at $52,922.06. 

II. The claim of the Pittsburgh and Lake Erie Railroad Co., No. 
92, should be reduced from the amount reported in my general 
report as due June Ist, 1884, by the sum uf $289.91, which the 
claimant received on the 18th day of November, 1884, by virtue of 
certain legal proceedings in the court of common pleas of Allegheny 
county Pennsylvania, from the Pennsylvania Railroad Co., gar- 
nishee, on a claim due from said company to Brown, Bonnell & Co. 
The sum reported due on June Ist, 1884, to the claimant was 
$5,924.55. From this sum should be further deducted the above 
credit of $289.91, with int. from Nov’r 18th, 1884. See receipt filed 
with original claim. 

III. The Second National Bank of Youngstown, O., claim No. 53, 
since the filing of my general report has been reduced by a payment 
thereon of $2,300.00 on November Ist, 1884. Part of the claim of 
said bank was a check dated Feb’y 16th, 1883, drawn by Brown, 
Bonnell & Co. on the Citizens’ National Bank of Pittsburgh, Penn- 
sylvania, payable to the order of the Mahoning Coal Co. The 
said Maboning Coal Co. paid said check on the day named, viz., 
Nov’r Ist, 1884, out of that part of its earnings due Brown, Bonnell 

& Co., as one of the owners of said mine, as duly appears by 
443 _ the receipt of H. G. Garlick, cashier of the Citizens’ National 

Bank aforesaid, aud which I have filed with its original 
claim. The claim allowed was $15,713.88, which should be reduced 
by said sum of $2,300 and interest. 

All of which is respectfully submitted. 

A. J. RICKS, Master. 


(Indorsed :) Supplemental report of master. Filed Jan. 13, 1885. 
A. J. Ricks, clerk U.S. circuit court. 
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444 The following shows when various petitions of creditors 
were filed: 


1883. 


May _ 9. Petition of Upson, Walton & Co. filed. 
” 10. Petitions of Wm. Tod & Co., Niagara Refining Co., the 
Moravia Limestone Co., Carbon Limestone Co., and 
the Greenville National Bank of Greenville, Pa., filed. 
Petitions of McVey and Walker, B. F. Parsons, the Sharon 
National Bank, H. C. Frick Coke Co., the B. F. Good- 
rich Co., the Cleveland Malleable Iron Co., the Girard 
(Ohio) Savings Bank, the Otis Iron & Steel Co., 
Taylor Iron Co., Merchants’ National Bank of Mead- 
ville, Penna., A. L. Truesdell, the Brush Electric Co., 
filed. 
. 12. Petitions of John Carlin & Co., Pittsburgh, Pa.; Robin- 
son, Rea & Co., Pittsburgh, Pa.; Cameron, Amberg & 
Co., Chicago, Ill. ; Westerman, Filer & Co., Sharon, 
Pa.; Pendleton, Brother & Co., Rochester, Pa.; Mo- 
nongahela Nat'l B’k of Brownville, Pa.; the Leadville 
Coal Co., Youngstown, O., filed. 
” 12. Petition- of New York, Pennsylvania & Ohio R. R. Co.; 
Samuel Osborne & Co., Boston, Mass.; Edward H. 
Kellogg, N. Y.; Allegheny Coal Co., Youngstown, O. ; 
the Chalmers Spence Co., N. Y., and Alberta Coal Co., 
New Lisbon, filed. 


-~ 
- 
~ 
~ 


May 14. Petition- of S. Obermayer & Co., A. Garrison & Co., Wil- 
liam Liggitt, Joseph C. Bernnemann, Youngstown, 
Ohio, assigned to ii D. Boyle & Co., Pittsburgh, Pa. ; 

the First National B’k, Garrettsville, Pa., filed. 

“ 15. Petitions of John B. Vinton, Youngstown, Ohio; the 
Shenango Coal Co., Youngstown, Ohio; Short and Fore- 
man, Cleveland, O., filed. _. 

. 16. Petition- of Woods, Perry & Co., W. H. Rickey, Sharon 
Coal Co., P. Jacobs & Sons, Erskine & Co., Youngs- 
town, Ohio; the Lowell Limestone Co., filed. 

* 17. Petitions of the Adams and Westlake M’f’g Co., the 
Brier Hill Stone Co., the Rossie Iron Works, Martin 
Singley, Erie, Pa.; Joseph H. Davis, Sewickley, Pa.; A. 
Armstrong, Warren, Pa.; David Jones, Youngstown, 

O., filed. 

° 18. Petitions of Second National Bank of Youngstown, O.; 
First National Bank of Youngstown, O.; Wm. Cum- 
mings, treas. of Mahoning Co.; Park, Brother & Co., 
Pittsburgh, Pa.; Standard Oil Co., Youngstown, O. ; 
Atwood & McCaffrey, Pittsburgh, filed. 
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. Petitions of R. L. Walker, Poland, Ohio; Edwin Bell & 


Sons, Youngstown, O., and Youngstown City Water 
Works filed. 


. Petitions of Foster Coal Co. and Andrews & Hitchcock, 


John Cannon, J. H. Outhwaite & Co. filed. 


. Petitions of Nelson P. Reed & Co., Pittsburgh, Pa.; Wil- 


cox & Scaipe, Pittsburgh, Pa.; Mulliken, Boyd & Co., 
Youngstown, O., filed. 


. Petitions of the Electrical Supply Co., Ansonia, Conn. ; 


United Pipe Lines, Oil City, Pa.; W. R. Everett, Alle- 
gheny, Pa.; Himrod Furnace Co., Youngstown, O., and 
the Lawrence Ore Co. filed. 

Petition- of Geo. D. Wick, Cleveland, O.; Chess. Stoner, 
North Hope, Penna.; H. L. and E. A. Schwarzenburg, 
Cleveland, Ohio; Brooks Oil Co., Cleveland, O., and 
John 8. Williams, Youngstown, O., filed. 


3. Petitions of Hartley & Marshal, Pittsburgh, Pa.; Crocker 


Bros., N. Y., and Philips, Stewart & Co., Mercer, Pa., 
filed. 


. Petition- of Neenominee Mining Co., Milwaukee, Wis. ; 


b. F. Rafferty & Co., Pittsburgh, Pa. ; Florence Mining 
Co., Milwaukee, Wis.; the Witch Hazel Mining Co., 
Youngstown, O.; Park and Westlake, Youngstown, 
Q.; the First National Bank of Mercer, Pa., and Mayer 
& Lowenstein, N. Y., filed. 


. Petitions of McMillin Oil Co., Cleveland, O., and Com- 


mercial National Bank, Cleveland, Ohio, filed. 


. Petition [of] American Nail Machine Co., Ashtabula, 


Ohio, filed. 
Petition of the Pittsburgh & Lake Erie R. R. Co. and 
Lorenzo Lane filed. 


. Petition of Mackintosh, Hemphill & Co., filed. 
. Petition- of Dan. P. Eells, Wm. H. Harris, Henry H. 


Wick & Co., J. Park Alexander, Akron, Ohio ; Wick 
Bros. & Co., Youngstown, Ohiov, filed. 


. Petitions of Man’fg’s’ & Traders’ Nat’] Bank, Buffalo, N. 


Y.; Pratt & Co., Buffalo, filed. 


. Petition of the Penna. Co. filed. 
. Petition of A. & W. Powers, Youngstown, Ohio, filed. 


. Petitions of Hiram Park, Youngstown, Ohio; C. Kane, 


Pittsburgh, Pa., and the National Bank of West Vir- 
ginia, Wheeling, filed. 
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. Petition- of C. M. Roberts & Co., Pittsburgh, Pa., and 


Totten & Co., Pittsburgh, filed. 


. Petition of Dunbar Coke Co., Limited, Pittsburgh, Pa., 


filed. 


. Petitions of the Struthers Iron Co.; the National Bank 


of Fayette Co., filed. 


. Petition of the Port Royal Coal & Coke Co., Youngstown, 


O., filed. 


. Petitionsof the Citizens’ National Bank of Pittsburgh, Pa. ; 


Second National Bank, Ravenna, O.; Niagara Refin- 
ing Co. filed. 


. Petitions of the Geauga Savings & Loan Association, 


Chardon, O.; the Ashcroft Manufacturing Co., New 
York, filed. 

Petitions of the Savage Fire Brick Co., New Cumber- 
land, W. Va.; D. B. Chambers, filed. 

Petition of Importers’ and Traders’ National Bank, N. 
Y., filed. 

Petitions of Imperial Coal Co., Pittsburgh, Pa.; W. F. 
Sanford, Dunbar, Pa.; Chas. L. Mackey, James Marvey, 
Youngstown, O., filed. > 


Petition of Arthur Conway, Erie, Erie Co., Pa., filed. 


filed. 


. Petitions of H. Loomis & Co., Pittsburgh, Pa., and the 


Hubbard Nat’! Bank filed. 


. Petitions of the Jackson Iron Co. and Lake Superior Iron 


Co.; Henry C. Bonnell et al., filed. 


. Petitions of William B. Conway, Warren, Ohio; the 


National Iron & Steel Publishing Co., Pittsburgh, Pa. ; 
Warren Iddings, Warren, O., and the Republic Iron 
Co.; Clarence Walker, Butler, Pa., filed. 


. Petitions of Cartwright, McCurdy & Co., Youngstown, O. ; 


First National Bank, Bellaire, Ohio, filed. 


. Petitions of Goppinger & Rush, Stambaugh, Thompson 


& Co., the Morris Hardware Co., J. H. Bushnell, A. 
5. Brownlee & Co., Nicholas Frech, the Ellis Planing 
Mill Co., Wick C. Gans, Geo. H. Dingledy filed. 


. Petition of Robert Hunter & Co., Youngstown, O., filed. 
. Petitions of the Pittsburgh Steel Casting Co., Pittsburgh, 


Pa., and Cleveland Rolling Mill Co., filed. 


Petition of Dillinger & Co., West Bethany, Pa., filed. 

Petitions of Lang & Davison, Pittsburgh, Pa., and L. S. 
& M.S. R’y Co. filed. 

Petition of the Wheatland Bessemer Steel Company of 


Pittsburgh, Pa., filed. 
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July 9. Petition of C. A. Otis filed. 

' 10. Petition of Alexander & Co. and executors of Amasa 
Stone filed. 

ss 20. Petitions of Kirk Christy & Co., Warren, Ohio, filed. 

" 29. Petitions of Brier Hill Iron & Coal Co., Youngstown, O. ; 
Manning, McKeon & Co., Y., O., filed. : 

“6 21. Petition of Jaricki M’f’g Co., Erie, Pa., filed. 

” 23. Petition of Reid Bros., Dunbar, Pa., and E. W. Powers & 
Co., Youngstown, O., filed. 

“ 26. Petition of Job Evans, Youngstown, O., filed. 

“ 28. Petition of Farmers’ and Mechanics’ National Bank, 
Mercer, Pa., filed. 

" 31. Petitions of Farmers’ Deposit and Savings Bank, Poland, 
O.,and the Shenango Machine Co., Limited, Sharon, 
Pa., filed. 

August 1. Petitions of the American Exchange National Bank of 
New York and Pittsburgh National Bank of Commerce 
filed. 

¥ 8. Petitions of the Iron Cliff Company, Negaunee, Mich., 


and Third National Bank of New York filed. 
Sept. 3. Petition of John Geddes, Liberty, O., filed. 
. 6. Petition of Monongahela Nat’l B’k of Brownville, Pa., 
filed. 
fa 6. Petition of Sidney Strong, Youngstown, Ohio, filed. 
Oct. 20. Petition of Webb, Hart & Co., Boston, Mass., filed. 


Feb’y 21. Petition of Lloyd G. Reed, assignee, filed. 


452 And afterwards, on May 10th, 1883, the following petition 
was filed, viz: 


In the Circuit Court of the United States, Northern District of 
Ohio, Eastern Division. 


LAKE SupertIorn Iron Company ef al. 
vs. Equity, No. 41995. 


Brown, Bonnett & Co. 


To the honorable judges of said court: 


Your petitioner, The Greenville National Bank, a corporation 
duly organized and incorporated under the laws of the U.S. and 
doing business in Greenville, Mercer Co. and State of Pennsylvania, 
respectfully shows that this petition is filed in the above entitled cause 
in pursuance of an order of said court hereinbefore made; that said 
bank is a creditor of the said defendant, Brown, Bonnell & Co., of 
Youngstown, Ohio, in the sum of nine thousand seven hundred and 
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five #o'5 dollars ($9,705.35); that the said claim is just and unpaid, 

and is described as follows, to wit: One promissory note, Chicago, 
Nov. 1, 1882, signed by J. V. Ayers & Sons, for forty- eight hundred 
seventy- -three ;,%; dollars, payable to Brown, Bonnell & Co. on 
the 19 March, 1883, at the U. Nat. B’k, and endorsed by Brown, 

Bonnell. & Co., which was duly presented at said Union Nat. B’k on 
the 22 Mar., 1883, and payment having been refused was duly pro- 
tested against the said makers and endorsers, protest fees being paid 
by us, two ;58; dols.; also another note, dated Chi., Dec. 2, 1882, 
signed by the same persons, for forty-eight hundred thirty-two 
vais dols., payable to the same parties on the 14 Apr., 1883, at the 
same place, and endorsed as aforesaid by brown, Bonnell & Co., 

which was duly presented at said Union National ‘Bank on April 
17th, 1883, and payment being refused was duly protested as afore- 
said, sum being paid by us as aforesaid ; that copy of said two notes | 
is hereto attached and made a part of this petition. 

Your petitioner further shows that it holds no security for said 
claim except as follows aforesaid. 

Wherefore your petitioner prays that the said claim may be ad- 
judged to be a valid claim against the property and assets of said 
Brown, Bonnell & Co., and that out of the-proceeds arising from the 
sale of such property and assets said claim may be paid under such 
orders and decrees as the court shall deem equitable and just, and 
for all such other and further relief as your petitioner may iu equity 


be entitled to. 
GREENVILLE NAT. BANK. 
WM. H. BEIL, Cashier. 


STATE OF PENNSYLVANIA, hs 
Mercer County, ats 


William H. Beil, being duly sworn, says that he is cashier of the 
Greenville Nat. Bank, and as such duly authorized to make the proof 
of claim aforesaid, and that the allegations of the foregoing petition 


are true. 
[SEAL. ] WM. H. BEIL. 


Sworn to before me and subscribed in my presence this ninth day 


of May, A. D. 1888. 
E. J. TEMPLETON, 
Notary Public. 


4538 . $4,873.19. Cuicaco, Nov. 1, 1882. 


On March 19, 1883, after date, we promise to pay to the 
order of Brown, Bonnell & Co. forty-eight hundred seventy-three 
7s dollars at the Union National Bank, value received. 

No. —. Due March 19-22, ’83. 
JOHN V. AYERS & SONS. 


Protested for non-payment 22nd March, 1883. 
A. W. MARTIN, 
Notary Public. 
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Endorsed : Brown, Bonnell & Co., by F. H. Mathews, tr. 


$4,832.16. Cuicaao, Dec. 2, 1882. 


On April 14th, 1883, after date, we promise to pay to the order of 
Brown, Bonnell & Co. forty-eight hundred thirty-two 74% dollars at 
the Union National Bank, value received. 


No. —. Due Apr. 14-17, ’83. 
JOHN V. AYERS SONS. 


Protested for non-payment 17 April, 1883. 
A. W. MARTIN, 
Notary Public. 


Endorsed: Brown, Bonnell & Co., by F. H. Mathews, tr. 


454 Tue UNITED StTaTEs oF AMERICA, \ 
Northern District of Ohio, unis 


I, Martin W. Sanders, clerk of the circuit court of the United States 
within and for said district, do hereby certify the foregoing to be 
true copies of the original subpcena, appearance, receiver's bond, affi- 
davit of H. H. Brown, order directing receiver to institute suits, 
order to marshal to turn over to receiver certain attached property, 
subpcena under supplemental bill, order to receiver to lease certain 
premises, appearance of A. W. Jones et al., order to creditors to file 
petition, petition of Rossie Iron Works, petition of Florence Mining 
Co., petition of Manufacturers’ and Traders’ Bank, order pro confesso, 
order appointing A. J. Ricks special master, &c., order to receiver to 
transfer certain indebtedness, report of master on claim Florence 
Mining Co., exceptions to report Florence Mining Co., summons for 
H. C. Ayer, bill of Citizens’ Nat’] Bank of Pittsburgh, motion of Citi- 
zens’ Nat'l Bank of Pittsburgh, demurrer of R. J. Wick, petition of 
Importers’ & Traders’ Nat’] Bank of New York, suggestions by John 
Hay et al., bill of Rossie Iron Works, order making Citizens’ National 
Bank of Pittsburgh parties, order making Importers’ & Traders’ Na- 
tional Bank parties, motion tostrike demurrer — Wick frorn files, mo- 
tion to strike pleas from files, cross-bill Commercial National Bank, 
order striking demurrer — Wick from files, also motion of Mathews, 

&c., leave to Commercial Nat’! B’k et al. to file answers, &c., 

455 reply to answer Commercial National Bank, motion to strike 
from files answer Commercial National Bank, order that 
answer Commercial National Bank be treated as intervening peti- 
tion, answer Ravenna National Bank, response Man’f’s’ & Traders’ 
National Bank, final report of master, testimony filed therewith, re- 
port of master upon claims of creditors, order for defendant corpora- 
tion to answer exceptious to master’s report, order overruling excep- 
tions, order approving master’s report upon claims of créditors, sub- 
cena against Brown, Bonnell & Co., order pro confesso, motion by 
M’f’s’ & Traders’ Nat'l Bank et al. to withdraw from answer Com- 
mercial Nat'l B’k, order granting leave to withdraw, exceptions by 
Commercial Nat'l Bank et al. to master’s report, exceptions by C. S. 
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Warden to master’s report, exceptions by Crawford to master’s re- 
port, motion to strike exceptions from files, joinder by def’t corpora- 
tion et al., motion to strike from files response, &c., G. S. Warden, 
motion to strike out def’t’s joinder, decree, order to receiver to take 
account of assets & report, report by receiver pursuant to above order, 
supplemental report of master, entries upon the appearance docket 
showing when petitions of creditors were filed, petition of Greenville 
National Bank in the above-entitled cause in said court, and that the 
same are correctly copied from the originals now on file and on 
record in my office. 
Witness my official signature and the seal of said court, at Cleve- 
land, in said district, this 5th day of Sept., A. D. 1889, and in 
456 the 114th vear of the Independence of the United States of 
America. 


[Seal of the Circuit Court, North’n Dist. of Ohio. ] 


MARTIN W. SANDERS, Clerk. 


Endorsed on cover: Supreme Court U.S. 1889, October term. 
No. 227. Brown, Bonnell & Co., appellants, vs. The Lake Superior 
Iron Co. e al. Amendment to record filed by appellees (see stipu- 
lation filed May 25, 1889). - 


[Stamped :} OfficeSupreme Court U.S. Filed Oct.3,1889. James 
H. McKenney, clerk. 
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SUPREME COURT OF THE UNITED STATES. 


OcToBER TERM, A. D. 1889. 
No. 227. 


Appeal from the Circuit 
Court of the United 
States for the Northern 
District of Ohio. 


BROWN, BONNELL & CO. 
vs. 


LAKE SUPERIOR IRON COMPANY | 
AND OTHERS. 


STATEMENT OF CASE, ASSIGNMENT OF ERRORS 
AND BRIEF FOR APPELLANT. 


HENRY CRAWFORD, 


SOLICITOR FOR APPELLANT. 


BARNARD & GUNTHORP, LAW PRINTERS, CHICAGO. 
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IN THE 


Supreme Court of the United States. 


OCTOBER TERM, A. D. 1889. 
No. 227. 
-@- 


BROWN, BUNNELL & CO. | Appeal from Circuit 

Court of the United 
| States for the North- 
ern District of Ohio. 


vs. 


LAKE SUPERIOR IRON COMPANY 
AND OTHERS. os 


STATEMENT OF Case, ASSIGNMENT OF ERRORS 
AND BRIEF FOR APPELLANT. 


ee 


On February 20, 1883, a bill in equity was filed by ) 
the Lake Superior [ron Company, the Jackson Iron 
Company and the Negaunee Concentrating Company, 
against the appellant. 

It stated that the latter’ was a corporation organized 
under the laws of Ohio; the Lake Superior Iron Com- 
pany held its three promissory notes, aggregating 
$13,776.75, none of which were then due; the Jackson Iron 
Company heldtwo promissory notes aggregating $14,723.- 
86, neither of which were then due, and the Negaunee Con- 
centrating Company had recovered a judgment for 
$5,110.40 on the common law side of the court on the 
very day the bill was filed. 


On behalf of complainants and all other creditors it was 
also averred that appellant was heavily engaged in 
the manufacture of iron, owned and operated blast fur- 
naces, rolling-mills, coke-works and coal mines; employed 
4,000 operatives in its mills and works; that its plant, 
good-will and business were of great value; without giv- 
ing any detail whatever, it was averred that vexatious 
litigation had been commenced against the defendant, 
accompanied by attachments and seizures, which would 
give to the creditors pursuing them an undue and unjust 
advantage “over your complainants whose claims are not 
“yet due;” would endanger the valuable property of 
the defendant, destroy the value of its good-will 
as an asset and thereby cause great and irreparable 
injury to complainants and other creditors. It was alleged 
in general phrase that “ the defendant was insolvent,” and 
if the court did not preserve the property and assets by 
the appointment of a receiver a large number of laborers 
would be discharged and thereby cause a stoppage of 
the extensive business of the defendant. 


The only prayer of the bill was for the court to ap- 
point a receiver “to take charge of the property and 
‘assets of the corporation” and for general relief. 
(Rec., 1, 2.) 

On the same day without other showing than the veri- 
fied bill, the court entered an order appointing a receiver 
with authority to take possession of all the money ‘and 
assets, real and personal and generally all the rights, 
property and credits of the defendant, with specific direc- 
tion “to continue the operation of the works’ and the 
‘business of said defendant in the mode and manner, 
“that it has heretofore been carried on by said company.” 


(Rec., 5, 6.) 


3 


On March 28, 1883, a so-called supplemental bill was 
filed. It contained no material averments of new facts. 
The only supplemental matter stated was the inconsequen- 
tial allegation, that after the filing of the bill, whereby the 
equitable levy on all appellant’s property was accom- 
plished, an execution had been issued on the judgment at 
law and returned unsatisfied. 

It claimed that the Negaunee Concentrating Company's 
judgment was a lien upon all the defendant’s real estate 
within the district, that there were numerous creditors and 
other liens and priorities claimed and divers demands pre- 
ferred “the justice of which is doubtful and many ap- 
‘‘ parently just claims are unliquidated .and not properly 
“ascertained in their amounts.” It made divers stock- 
| holders, defendants, in order that their individual liabilities 
might be enforced. The prayer for relief was that a 
special master should determine all the priorities of liens 
on the corporate property, and determine the rights of 
claimants; that all creditors be notified by mail to present 
their respective claims to the receiver for allowance, and 
on final hearing a sale of all the defendants’ property 
should be decreed, and the stockholders’ liability be en- 
forced to make good any deficiency. (Rec., 3, 4.) 

No leave was ever asked for or given to justify the 
filing of this supplemental bill, and no copy served or rule 
taken against the defendant to plead thereto, or notice 


given of its filing. 


By the standing rules no answer, plea or demurrer was 
due from appellant on the original bill until May 7, 1883, 
(Add. Rec., 5,) yet on April 22, 1883, an ex parte decretal 
order was entered requiring all defendant’s creditors 


within sixty days to file their claims by verified petitions 
in the clerk’s office. (Ad. Rec., 12.) 


4 


On March 23, 1883, the receiver filed an inventory of 
the defendants property of which he had taken possession 
under the order, consisting of a large amount of real and 
personal property of an estimated value of $2,125,709.66. 
(Rec., 7, 8.) 


On June 14, 1883, a solicitor’s order that the original 
and supplemental bills should be taken Pro confesso was 
entered in the book. (Ad. Rec., 21.) On July 17, 
1883, a special master was appointed to hear and 
determine the rights of the several creditors of the de- 
fendant who have filed their claims and “ from such 
‘ proofs as may be produced before him on giving the 
‘usual notice ” to ascertain the amount justly due to 
each such creditor and to adjudge and marshal the liens 
and priorities of such creditors and to report his findings. 
(Ad. Rec., 22.) 


On November 24, 1883, the appellant filed its pleas 
under oath showing: /7rs¢, that on November 24, 1883, 
it had fully paid and satisfied the judgment of the Negau- 
nee Concentrating Company, stated in the bill, together 
with interest and costs. Second, that the bill and supple- 
mental bill show that the complainants have a plain, ade- 
quate and complete remedy at law, and therefore equity 
had no jurisdiction. (Rec., 9.) 

On December 18, 1883, the defendant filed its 
written motion to discharge the receiver, for similar rea- 
sons to those stated in the pleas, which motion on Decem- 
ber 24, 1883, was overruled. (Rec., £0.) 


Prior to final decree, divers alleged creditors, by peti- 
tions, claimed the benefit of the suit. They were, without 
exception, creditors at large without judgment or other 
lien and none of them held any claim which was even 
due and enforcible when the bill was filed. 


= 
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The special master on June 11, 1884, filed his report, 
stating the amounts due to 176 separate creditors. (Rec., 
34, and schedules attached. ) 

The allowances aggregated $1,320,649.92 including in- 
terest to June 1, 1884. The report shows that in nearly all 
the allowances no evidence other than the verified claim it- 
self was offered; so far as shown all such claims were veri- 
fied before a notary public; that twenty-four of such allow- 
ances, aggregating over $500,000, were not based on any 
primary liability of the appel'ant, but solely on a secondary 
and contingent liability as endorser on the commercial 
paper of other parties without any proof of protest or 
notice; that divers of such demands were for unliquidated 
damages, and none of such claims were due or enforcible 
on February 20, 1883, when suit was brought. (Add. 
Record, 13, 14, 19, 27, 45, 252.) It wholly fails to show 
that any process, notice or master’s summons on any of 
these claims gave jurisdiction over the person of appel- 
lant to adjudge them, or that it had any notice of the 
master’s hearing or proof. 

The receiver’s report of December 31, 1885, showed 
that he had on hand cash and personal property, other 
than that connected with the plant, amounting to over $5 30,- 
000 after paying all the liabilities, taxes, etc. (Add. Rec., 
37) | 

On February 23, 1886, the court entered a final decree 
finding the corporation was insolvent and indebted to 
divers creditors in the sums recited at length in the 
decree for the payment of which, thirty-two parcels of 
real estate in Ohio, including the plant, fixtures, machinery, 
tools, locomotives, cars, raw material and supplies; also 
stock in a coal company, interest in a partnership, five 
leases of coal land in Pennsylvania, and the right to remove 
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sand and gravel from a certain other described parcel of 
land should be sold; th it except a single claim all creditors 
should be paid on an equality. It further decreed that 
the appellant should within five days pay the sums so 
adjudged against it, a portion of which was compound 
interest on every claim awarded by the court, or in default 
of such payment all its real and personal property “ except 
‘ materials and supplies and products manufactured or in 
“ process of manufacture ” should be appraised, adver- 
tised and sold as upon a judgment at law in one parcel 
and without division, and reported to court for confirma- 
tion. I[t was also ordered that the receiver, at his dis- 
cretion, should sell all the materials and supplies and pro- 
duct manufactured or in process of manufacture at private 


sale. (Rec., 38.) 


On March 29, 1886, an appeal was prayed and allowed 
and a supersedeas bond approved. 


Errors ASSIGNED. 


1. The Circuit Court had no jurisdiction whatever over 
the subject-matter of the suit, because it appeared on the 
face of the pleadings that the complainants had a plain, 
adequate and complete remedy at law. 

2. It had no jurisdiction to appoint a receiver. 

3. It erred in appointing a receiver, because no case 
was made justifying such appointment and thereby oust- 
ing the regular statutory officers. 

4. In overruling the motion of appellant to vacate the 
order appointing the receiver. ~’ 

5. In refusing to sustain the pleas of defendant and 
dismiss the suit for want of jurisdiction. 

6. In entering a decree before any answer was due 
from appellant, directing all its creditors to file their re- 
spective claims in the cause; and thereupon proceeding 
toadjudge and render money judgments thereon ex purte, 
without either process, notice or lawful proof. 

7. In entering the decree fro confesso against ap- 
pellant. 

8. In entering a final decree, which was wholly un- 
supported by either allegation or proof. 

9g. In decreeing the sale of mere legal assets not 
identified in the pleadings, consisting of specific real estate 
and personal property, gall of which was unincumbered 
and subject to seizure and sale on executions at law. 

10. In awarding mere money judgments against ap- 
pellant in favor of divers creditors, and thereby destroy- 
ing its constitutional right of trial by jury. 
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11. In rendering money judgments against appellant 
in favor of divers creditors when none of their alleged 
claims were due and enforcible when the action was 
brought. 


12. In awarding compound interest to all creditors. 


13. In ordering the sale of real estate and personal 
property in one parcel, contrary to the express statutes of 
Ohio. 

14. In decreeing the sale of real estate on execution 
before the personal property of appellant was exhausted. 

15. In ordering the receiver, without notice or ap- 
praisal, to sell at private sale, at his discretion, a large 
and unspecified amount of personal property. 


16. In assuming jurisdiction in the absence of all 
fraud, or obstruction to ordinary legal remedies, to wind 
up the affairs of the appellant, decree the sale of all its 
property and distribute the same among simple contract 
creditors who had neither judgment, execution, lien or 
matured debt when suit was brought. 


BRIEF FOR APPELLANT. 


—— eee 


The following propositions are relied on for reversal: 


1. THIS SUIT WAS OF SUCH A CHARACTER THAT THE 
CIRCUIT COURT WAS EXPRESSLY PROHIBITED BY ACT OF 
CONGRESS FROM EXERCISING ANY JURISDICTION. 


While the absence of adequate legal remedy was the 
original and characteristic test of chancery power, that 
doctrine has been unaltzrably fixed in the Federal system 
of jurisprudence as a statutory prohibition. 


It is declared in WV. % Guar. Co.v. Water Works Co.., 
107 U.S., 20, that the act of Congress, (Rev. Stat., Sec. 
723) “suits in equity shall not be sustained in either of 
“the courts of the United States in any case where plain, 
“ adequate and complete remedy may be had at law ” was 
intended to emphasize the original restrictions on 
chancery power and to “impress it on the attention of the 
“ courts.” 


It is an inflexible rule that the judicial power of the 
United States is not to be exerted in a case to which it 
does not extend, even if all parties desire to have it ex- 


tended. 
Thompson v. R. R. Cos., 6 Wall., 134. 


N.C. & L. M. Ry. v. Swan. 111 U.S., 
134. 


The restrictions on equity power thus established by 
express enactment are regarded as jurisdictional. For 
that reason they cannot be waived or disregarded by 
either the acquiescence or active consent of parties. Ju- 
dicial duty requires that the court at any stage of the 
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cause shall enforce the prohibition, swa sponte, wholly in- 
dependent of the pleadings or wishes or conduct of the 
parties. 
Grand Chute v. Winegar, 15 Wall., 374. 
Killian v. Ebbinghaus, 110 U.S., 568. 


Not only is such limitation statutory, but in /toot v. ead. 
way Co., 105 U.S., 206, Justice MATTHEWs says: “It is 
‘the settled doctrine of this court that this distinction of 
‘jurisdiction between law and equity is constitutional, to 
“the extent to which the seventh amendment forbids any 
‘infringement of the right of trial by jury as fixed by the 
‘common law.” } 

Fussell vy. Gregg, 113 U. S., 550. 


HSS? 


flipp v. Babin, 19 How., 271. 


In determining whether a cause is properly the subject 
of equitable cognizance, the well established rule is, that 
reference must be had to the administration of equity law 
as defined and enforced by the English chancery courts. 

Penn v. Holme, 21 How., 481. 


On this appeal the primary inquiry arises, whether ac- 
cording to such test, the Circuit Court, considering the 
nature of the complainants’ demands and the showing of 
their pleading, had rightful jurisdiction to ascertain these 
debts, render money judgments in their favor and also for 
all other creditors at large; to decree the sale of appellants’ 
property and distribution of the proceeds and to seques- 
trate all its assets to abide such result. 


The equity jurisdiction was invoked by three creditors. 
Two held promissory notes, which were not due when 
the suit was brought. The other complainant had a 
small judgment which had been recovered on the common 
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law side of the Circuit Court on the very day the bill was 
filed therein. 

It was expressly stated in the bill that the ap- 
pellant owned and operated large and valuable properties, 
and was “a going concern” then employing 4,000 
operatives and possessed of an existing business and good- 
will of great value. 

All this real estate was within the territorial jurisdiction 
of the Circuit Court as shown by the pleadings and decree. 
The original bill contained no averment showing either 
the issue or return of an execution. 


The supplemental bill distinctly claimed that this judg- 
ment of the Negaunee Concentrating Company was a 
lien on all the defendant’s real estate. 

The supplemental matter stated was that execu- 
tion had been issued on this judgment after bill filed and 
that the process had been returned unsatisfied. 


Neither of the pleadings charged that the defendant did 
not have property subject to execution at law sufficient to 
pay all the debts held by complainants. Neither assert any 
fraudulent wasting of assets or any intended or accom- 
plished mismanagement, dishonesty, or breach of trust on 


‘the part of the directors or officers of the appellant. 


Neither express any claim that the latter had made or in- 
tended to make any assignment, conveyence, confession 
of judgment or commit any other act for the purpose of 
defrauding or delaying creditors, or that there was any 
cloud upon the large and valuable real estate and per- 
sonal property which it owned, or that any obstruction ex- 
isted to the enforcement of ordinary legal process upon 
the corporate property. 


On the very application for equitable aid it therefore 
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appeared that the defendant was a debtor in active and 
large business, owning unincumbered and unclouded legal 
assets, largely more than sufficient to satisfy the claims 
originally sued on. 

Unless every known principle of chancery procedure is 
to be disregarded, a federal court has no _ equitable 
cognizance of such a suit, because for all complainants the 
legal remedy was ample and apparent. 

The right of these three creditors to sustain the equit- 
able jurisdiction and obtain the decree, must necessarily 
be dealt with precisely as though each had filed a separate 


bill. 
Schwed v. Smith, 106 U.S., 188. 


Seavers v. Bigelow, 5 Wall., 208. 


The jurisdiction and regularity of the decree must be 
determined on the equity of the complainants alone. Until 
an interlocutory decree enabling other creditors to pre- 
sent their claims, it is the suit of the actual plaintiffs. 
Until decree the record plaintiff may deal with the suit 
as he pleases. 

Woodgate v. Field, 2 Hare, 211. 


Other creditors proving in the master’s office come in 
under submission to the decree and cannot supply an 
equity that was originally lacking. 


(1.) The status of the judgment creditor. - 


A judgment standing alone constitutes no title to equit- 
_ able aid. 

The basis on which creditor’s bills are maintainable was 
stated at an early day by Ld. Nottingham in an anonymous 
case, cited in Balch v. Walstall, 1 P. Wms., 445, “ that 
“one who had a judgment and had lodged a fer? facias, 
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‘in the sheriff’s hands to which nu//a dona was returned, 
“ might afterwards bring a bill against the defendant or 
o any other to discern any of the goods, or personal estate 
‘‘of the defendant, and by that means effect the same.” 
That a judgment, execution and its return unsatisfied 

are indispensable conditions precedent to a creditor’s right 
to proceed in equity, to reach and apply assets not 
subject to execution has been so uniformly decided that it 
is no longer an open question. 
| Marsh v. Burroughs, t Woods., 468. 

Cov. Bridge Co. v. Shepherd, 2t How., 

I12. 

Ogilvie v. Knox Ins. Co., 22 How., 380. 

Case v. Beauregard, 99 U. S., 119. 

Ex parte Boyd, 105 U.S., 647. 


One of the oldest rulings on this subject holds a judg- 
ment creditor who desires to enforce his security against 
his debtor’s equity in freehold’ estate by a bill 
in chancery must previously sue out an e/eg?/, and if his 
bill does not allege that he has done so, it is demurrable. 

Angell v. Draper, t Vernon, 398. 

Neat v. Duke of Marlborough, 2 M. & C., 
408. 

Ld. Redesdale Treat., 126. 

2 Story Eq. Jur., § 1,216. 


The equitable aid is purely auxiliary. It is based solely 
upon the inadequacy of the legal process. The case 
stated must therefore affirmatively show that the legal 
remedy has been actually attempted and proven fruitless, 
and that the fund sought to be reached for the satisfaction 
of the debt ascertained by judgment, is accessible only 
through a court of chancery. 


Edgell v. Haywood, 3 Atky., 359. 
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A judgment creditor cannot maintain any suit at all 
until he has taken the steps necessary for acquiring a 
charge upon the property. He must go to the point at 
which he will be met by the obstruction before he can 
say he is embarrassed by it. ‘Till he can do so he can 
have no /ocus stand? in equity. 

Mitford, P. 1, 101. 
Smith v. Hurst, 10 Hare, 78. 


There are two grounds on which suits of creditors 
seeking to satisfy their claims out of the debtor’s property 
can be sustained in equity. 

The ruling of Chan. Walworth in this respect, has been 
uniformly adopted by this and other courts. 

It is: (r.) When property sought to be affected is 
subject to execution and a fraudulent obstruction is in- 
terposed to prevent a sale, a creditor may file his bill to 
remove the obstruction as soon as he has obtained a spe- 
cific lien upon the property either by judgment or execu- 
tion. 


(2.) Ifthe property is not subject to levy and sale on 
execution, the creditor must show his remedy at law ex- 
hausted by an actual return of the execution unsatisfied, 
before he can file a bill in the court to reach the equitable 


assets. 
Beck v. Burdett, 1 Paige, 305. 


Brinkerhof v. Brown, 4 Johns. Ch., 677. 
Bank vy. Atwater, 2 Paige, 54. 


The reason of the rule in the last instance results from 
the analogy to legal methods which equity adopts. 


In discussing the subject of creditors’ suits and equit- 
able assets, Justice MATTHEWs said: 
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«« But the execution must be sued out, for if the estate. 
“ sought to be subjected is a legal estate and subject to 
‘ be taken in execution, the ground of the jurisdiction in 
“ equity is merely to aid the legal right by removing ob- 
“. stacles in the way of its enforcement at law, and if the 
“ estate is equitable merely and therefore not subject to 
‘ be levied on by an execution at law, the judgment cred- 
“ itor is bound nevertheless to put himself in the same 
“ position as if the estate were legal, because the action 
« of the court converts the estate so as to make it subject 

“ to an execution as if it were legal.” 
Freed. S.& 7. Co. v. Earle, t10 U.S., 

710. 


When the proper interpretatier to be placed upon a law 
of Maine was under discussion, even though the enact- 
ment was silent as to the necessity of an execution in order 
to ripen the creditor’s right to equitable aid, this court 
ruled that by implication the writ was essential, because 
the requirement of an actual fruitless legal attempt was 
an established rule in equity. “ When it is attempted by 
‘equitable process to reach equitable interests fraudu- 
“lently conveyed, the bill should set forth a judgment, is- 
“sue of execution and its return unsatisfied.” It was on 
this distinct ground, consequently adjudged that the stat- 
utes of limitation did not begin to run until the equitable 
cause of action had fully accrued to the creditor by the 
return of nulla bona on his writ. 


Taylor v. Boker, tt U.S., 110. 
Jones v. Green, t Wall., 330, distinctly approved the 
doctrines of Beck v. Burdett, and is decisive of this 


appeal. 
The bill in that case averred a judgment, that the 


} 
' 
| 
; 
i 
j 
i 


16 


debtor had suspended business, had fraudulently con- 
veyed property and was insolvent. 

The bill was dismissed solely because the complainants 
failed to prove the issue and return of an execu ion. 
‘The objection that the complainants have not shown any 
‘attempt to enforce their remedy at law is fatal to the're- 
“lief prayed. A court of equity exercises its jurisdiction 
‘in favor of a judgment creditor only when the remedy 
“ afforded him at law is ineffectual to reach the property 
“ of the debtor or the enforcement of the legal remedy is 
‘¢ obstructed by some incumbrance upon the debtors’ prop- 
“erty or some fraudulent transfer thereof.” The case, 
« therefore, stands as a suit in equity commenced for the 
“satisfaction of judgments before any attempt had been 
“ made for their collection at law by the issue of execu- 
“tion thereon. That the suit cannot be maintained under 
“these circumstances is clear both upon principle and au- 
“thority.” 

It is obvious from the pleadings and decree herein that 
the action of the court in this case cannot be sustained un- 
der either of the conditions originally stated in Beck v. 
Burdet!, and followed in ‘fones v. Green. 

The jurisdiction in the first class of cases deals only 
with legal estates and proceeds exclusively upon the well 
recognized chancery power to redress frauds and set aside 
clouds upon the legal right. 

Here the estate sought to be reached was, it is true, 
subject to execution, but there was neither allegation nor 
proof of fraud or obstruction to usual legal process, on 
which basis alone the jurisdiction is upheld: 

As this proceeding did not seek to reach equit- 
able assets not accessible to ordinary levy and complain- 
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ants did not show a judgment and unsatisfied execution 
before bill filed, the suit was obviously not within the 
justification of the second rule. 

The only grounds on which chancery jurisdiction could 
rest did not exist on either theory. 

By adoption of the state statutes of Ohio, constituting 
judgments a lien upon real estate, this judgment of 
$5,110.40 was a first lien on real estate, worth according 
to the official inventory of the receiver over $1,300,000. 
The supplemental bill expressly claimed the benefit of 
such lien. Over $300,000 of personal property was sub- 
ject to an execution thereon. All this tangible property 
was within the district, in the possession of the judgment 
debtor, with no obstruction whatever preventing the usual 
levy thereon, sale and satisfaction. 

So far as this judgment creditor was concerned, noth- 
ing can be plainer than that an execution sued out on its 
recovery at law afforded a plain, adequate and complete 
remedy and would have produced prompt and full satis- 
faction of its demand. 

That being apparent on its own showing, it is unheard- 
of doctrine that a creditor has an election to forego his 
remedy by execution and compel the court on its equity side 
to sell the identical property he could as effectually and much 
more speedily subject by his legal writ. In such a contin- 
gency equity would perform no judicial function whatever 
but only subserve the purpose of a lagging ft. fa. .Equiva- 
lent and equally accessible remedies would thus be af- 
forded a judgment plaintiff to sell the same property. 

Two such concurrent remedies to collect ordinary 
money demands, one in equity and the other at law 1s an 
anomaly not to be found in any branch of jurisdiction. _ If 
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any such practice was tolerated, the legal remedy would 
soon become obsolete as completely as if it had been 
abolished by legislation. 


Birdsall v. Coolidge, 93 U.5., 64. 


Nor is the ordinary equity jurisdiction aided by any local 
statute of Ohio enlarging the remedies of creditors, or 
remitting the observance of usual prerequisites to equit- 
able aid. 

Sec. 916 Rev. Stat. U. S., regulating common 
law procedure, applied to the judgment of the 
Negaunee Concentrating Company. It became there- 
by entitled to “similar remedies upon the same by exe- 
‘ cution or otherwise to reach the property of the judg- 
‘ment debtor, as are now provided in like causes by the 
“laws of the state in which such court is held.” 

The statutes of Ohio then in force provided a special 
remedy in the nature of a creditor’s bill upon judgments 
in the state courts, as follows: 

‘When a judgment debtor has not personal or real 
‘“‘ property subject to levy on execution sufficient to sat- 
‘isfy the judgment, any equitable interest which he has 
“in real estate as mortgagor, mortgagee or otherwise, or 
‘‘ any interest he has in any banking, turnpike, bridge’ or 
‘other joint stock company or in any money contract, 
‘ claim or chose in action due or to become due to him, 
“ or in any judgment or order, or any money, goads or 
« effects which he has in the possession of any person or 


o 
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body politic or corporate, shall be subject to the pay- 


o 
a 


ment of the judgment by action.” (Rev. Stat. Ohio, 
Sec. 5,464.) 

The highest court of Ohio has in repeated decisions in- 
terpreted this enactment and rigidly held that the sole 
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condition on which a debtor’s equitable assets can be 
reached, is on averment and proof that he has not real 
and personal property subject to execution sufficient to 
satisfy the judgment. No other substituted allegation is 
accepted as sufficient. 
Gilmore v. Miami Ex. Co., 2 Ohio, 294. 
Bambergan v. Turner, 13 Ohio S., 270. 
Bonny v. Odell, 4 Ohio S., 623 


. 
a 


A creditor was denied relief when it appeared that his 
execution had been levied upon realty which was undis- 
posed of and there was also other property subject to 
levy. 

Hubble v. Perrin, 3 Ohio, 287. 

The Ohio statutes, Sec. 5472, further authorize pro- 
ceedings supplementary to execution against the judgment 
debtor and third persons, to subject the property and 
choses in action in their hands to the satisfaction of the 
judgment, whenever it is made to appear by affidavit that 
‘an execution on the judgment has been returned unsat- 
“ isfied.” 

The statute in express words, required the existence 
of the same conditions precedent which the settled rules 
in equity do. 

This local statute therefore, together with the judicial 
construction affixed thereon, by force of the act of Con- 
gress furnished, defined and limited the remedies “ by 
execution or otherwise,” to which the creditor by judg- 
ment in the Federal court wase ntitled. 4x parte Boyd, 
105 U.S., 647. They were to be “ similar ” to the reme- 
dies allowed on state court judgments. The language 
is both enabling and restrictive. A creditor witha Federal 
court judgment is not thereby allowed to reach the prop- 
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erty of his debtor under allegations which would not give 
a judgment creditor of a state court a similar remedy. Un- 
deniably if the judgment of the creditor filing this bill had 
been rendered by a stute court, the present proceeding 
would have been summarily dismissed, because it not only 
omitted the essential averment required by a mandatory 
statute, but affirmatively disclosed the debtor’s ownership 
of property subject to levy, amply sufficient to satisfy the 
judgment. 

It follows that the judgment creditor joining in the bill 
exhib ted no title to equitable relief. The admission of 
adequate property subject to the process at law was fatal 
to the jurisdiction on its sui', both on general principles 
and under the adopted state legislation. 

The showing of the supplemental pleading that after bill 
filed a writ had been issued on the judgment and re- 
turned unsatisfied, did not supply the primary lack of 
jurisdiction or furnish any equitable basis for the subse- 
quent action of the court. 

A contrary view mistakes the office of a bill of supple- 
ment. Itis not a new suit, but the continuation of an ex- 
isting one. Facts which constitute the basis of equitable 
cognizance must exist when the original bill is filed, and 
cannot be created at a later date. 

In Brown v. Bank, 31 Miss., 454, the identical ques- 
tion arose. It was there decided that the filing of a sup- 
plemental bill showing the issue of an execution ahd its 
return unsatisfied after suit brought would not suffice to 
save the action from dismissal for want of equitable juris- 
diction. 

Candler v. Pettit, 1 Paige, 168. 
Brinkerhoof v. Brown, 4 Johns. Ch., 671. 
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Notwithstanding the return the fact was undeniable 
that there was abundant leviable property. 

Certainly no substantive equity could be created by the 
issue and return of legal process when the creditor on the 
same judgment had previously accomplished the seizure 
of all his debior’s estate by means of its own equitable 
execution and thereby physically prevented the legal 


process from being operative. 


(2.) Zhe status of the two creditors at large. 
When they brought this equitable action they were not 
even clothed with a right to institute a suit at law because 


none of their demands had become due or enforcible. 


The judgment embraced in the bill was fully paid and 
its lien discharged in November, 1883, over two years 
before the final decree. Necessarily this left the suit to 
be maintained solely by creditors at large. Those who 
proved up under the decree were of the same class. 

The record shows, therefore, that the Circuit Court en- 
tertained equitable cognizance, at the suit of common 
creditors holding unmatured debts, to sequester all the 
property of their debtor and thereupon to comprehen- 
sively ascertain the sums due to all its creditors, award 
judgments and order the sale of specific legal assets to 
satisfy them. 

The file affords no precedent for such an extraordinary 
exercise of equity power. 

It is a rule without exception, that equity in the absence 
of some statutory enlargement of authority, will. not en- 
tertain the suit of a creditor at large seeking payment of 
a mere money demand or grant him any relief whatever 
either by way of ascertaining his debt, rendering judg- 


22 


ment thereon, impounding the debtor’s property or inter- 
fering in any way with his absolute dominion and unre- 


stricted power of alienation. 


The precedents can be multiplied without number 
which enforce this elementary doctrine, that such “ a 
“ creditor has only the right to prosecute his claim in the 
“ ordinary courts of law and have it adjudicated, before 
«he can pursue the property of his debtor by a direct 
‘¢ proceeding in equity.” 

Case v. Beauregard, 99 U.5S., 119. 
Bank v. Bates, 120 U.S., 556. 

Van Weel v. Winston, 115 U.S., 228. 
Poot v. Railway Co., 105 U. S., 189. 


Wigeins v. Armstrong, 2 Johns. Ch., 144, is a leading 
case on this topic. The attempt was there made by a 
creditor on simple contract after an action at law com- 
menced by him, to control in chancery by injunction an 
alleged fraudulent disposition of his debtor’s property. 
The chancellor dissolved the injunction and denied the 
existence of any such chancery power, because unless the 
creditor “ has a certain claim upon the property of the 
« debtor he has no concern with his frauds.” 


The opinion says: 


“In Angell v. Draper, 1 Vernon. 390, and Shirley 
“vy, Watts, 3 Atk., 200, it was held that the creditor must 
“have completed his title at law by judgment and exe- 
“cution before he can question the disposition of his debt- 
“ ors’ property, and in Bennelt v. Musgrave, 2 Ves., 51, 
‘and in a case before Lord Nottingham, cited in Balch v. 
“ Watstall, 1 P. Wms., 445, the same doctrine was de- 
“clared, and so it is understood by the elementary 
“writers.” 
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Mitford Pl., 115. 
Cooper’s Eq. Pl., 149. 

This authority was expressly approved and made the 
basis of decision by this court in a cause where a creditor 
on simple contract sought to reach choses in action of his 
debtor. 


“Nothing is better set:led than that such a bill must 


“be preceded by a judgment at law, establishing the 


‘¢ measure and validity of the demand of the complainant 
“for which he seeks satisfaction in chancery.” 


Smith v. Railroad Co., 99 U.S., 398. 


The highest court of Ohio maintains the same view. 
Clark v. Strong, 16 Ohio, 317. 


The vague averment in the bill that the defendant was 
‘insolvent’ does not create any equity or charge upon 
property, or in any respect prevent the application of the 
principle which inflexibly denies the right of non-judg- 
ment creditors to equitable aid against the debtor’s prop- 
erly. 

In the absence of express legislation enlarging the juris- 
diction, the uniform course of decision is that a charge 
of insolvency, even resulting from fraud, “ does not dis- 
“pense with the general rule that a debt must be ascer- 
“tained by judgment and legal remedies exhausted be- 
“fore the creditor can proceed to collect it out of. assets 
“ liable in equity for its payment.” 

Estes v. Wilcox, 67 N. Y., 264. 
Baxter v. Moses, 77 Maine, 476. 
Adsit v. Butler, 87 N. Y., 585. 
Adee v. Bigler, 81 N. Y., 349. 
Smith v. Railroad Co., 99 U.S., 401. 
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In thus decreeing primary relief in equity to creditors 
who had not « established the measure and validity of their 
“demands at law,” the Circuit Court not only disregarded 
the prohibition of the act of Congress restraining equit- 
able jurisdiction, but also invaded and destroyed the ap- 
pellant’s constitutional right of trial by jury. 


The two complainants who held unmatured promissory 
notes were clothed with no equity whatever. They held 
mere legal demands which on maturity and non-payment 
would entitle them to resort to ordinary legal remedies 
for relief. They had no other right whatever. They 
were not clothed with any equity. On the other hand the 
appellant had the right to join issue, dispute the validity 
and amount of such alleged debts and insist that they 
‘should be established by the verdict of a jury. The 
rights and obligations presented were essentially legal and 
primarily determinable in an action at law. They sued 
primarily in equity to enforce the payment of ordinary 
commercial paper. | 

Chancery, usurping the powers of a common law 
tribunal, proceeded to ascertain the validity and amount 
due them and awarded a pecuniary recovery to be col- 
lected by execution. 

Such exercise of judicial power was a plain denial of 
the right of jury trial, because mere legal rights were 
ascertained and determined and no equitable rights were 
regarded or equitable remedies administered. 

Parsons v. Bedford, 3 Peters, 433. 
Thompson v. Railroad Co., 6 Wall, 137. 
Lewis v. Cocks, 23 Wall., 466. 
flipp v. Babin, 19 How., 271. 
foot v. Railway Co., to5 U.S., 206. 


A 
“2 


Chancery is without power to grant decrees which are 
in effect mere judgments at law. It is a cardinal test 
that to give a court of equity jurisdiction, the nature of 
the relief asked must be equitable even when the suit is 
based on an equitable title. 

Young v. Porter, 3 Woods., 342. 
Hayward v. Andrews, 106 U.S., 672. 
Fussel v. Gregg, 113 U.S., 550. 
Buzard v. Houston, t19 U.S., 35¢. 
Kilbourn v. Sunderland, 130 U.S., 505. 


Here the suit is against the debtor only and the relief 
finally decreed to these complainants against it has no 
equitable characteristics whatever. 

It embraces but two elements. 1. A _ pecuniary 
judgment. 2. An execution against. property plainly 
accessible to an ordinary writ at law to enforce satis- 
faction. It awards merely a common law judgment and 
process. 


No liens were enforced, no equitable fund created, 
fraud redressed, cloud removed, or priority declared. 


If the practice adopted by the Circuit Court is to stand 
| approved, it will result that equity courts of the United 
States may not only exercise concurrent jurisdiction with 

courts of law in the collection of mere money demands, 
' but will moreover enjoy the advantage of enter- 

taining suits of such creditors before their demands. are 

due and in advance seizing all the debtor’s property so 

as to have it in safety to satisfy the ultimate money judg- 
ment when decreed. 


(3.) Zhe status of the creditors jroving under the decree. 


All the foregoing observations, denying that the 
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claims of the original complainants, the Lake Superior 
Iron Company and the Jacksoa Iron Company, were 
within the jurisdiction of equity, apply to the other 174 
claims which were reported by the master and finally 
decreed by the court. | 

The record shows that not one of these claims was due 
when the original bill was filed. Many did not, in fact, 
become due until months afterwards. They were, without 
exception, mere legal demands arising out of accounts,con- 
tracts and notes. In some cases the liability of appellant 
was direct and primary. As to nearly one-half of the 
aggregate indebtedness, it was secondary and wholly 
contingent, arising on the endorsement of the obligations 
of a third party. None of this secondary liability had 
become established when the suit was brought, because 
none of the paper had matured. 

Some of the demands were for unliquidated sums. 

The claim of the Florence Mining Company (Add. 
Rec., 15), filed May 29, 1883, is for damages for non- 
acceptance of iron ore contracted for and also on divers 
endorsements of the notes of J. V. Ayer’s Sons, which ma- 
tured in April, May and June, 1883. 

The claims of the Commercial National Bank and 
others filed December 1, 1883 (Add. Rec., 34) shows 
that none of such demands had matured on February 20, 
1883, and that a very considerable portion thereof were 
upon endorsements of paper due in February, May and 
June, 1883. 

The claim of the Greenville National Bank filed May 
9, 1883, is upon the appellant’s liability as an endorser 
upon two notes due in March and April, 1883. (Add. 
Rec., 252.) 
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[In the absence of any equity attaching to these pecun- 
lary demands the appeliant could not legally be deprived 
of the right of trial by jury. 

Except in suits concerning testamentary assets, wherein 
the settled practice contemplates full administration and 
therefore approves an inquiry and report as to all cred- 
itors of the deceased, the rule is that only creditors whose 
situation entitled them to file an original bill could prove up 
under the decree in a judgment creditors’ action. Thus it 
was ruled in Parmilee v. Egan, 7 Paige, 610, that when 
a complainant’s right to set aside a sale of personal estate 
as fraudulent against him as a creditor, depends upon 
the fact that he has issued an execution which could not 
be levied in consequence of the -pretended sale, another 
creditor who claims to come in under the decree must 
show that he has taken out an execution which could 
not be levied on the property for a similar reason.” 

Edmeston v Lyde, 7 Paige, 638. 
fee Silas Ingraham, 2 Barb. Ch., 35. 


After the satisfaction of the only judgment lien upon 
any of appellant’s property the cause proceeded and the 
decree was awarded solely upon the suit of creditors at 
large who were parties to the original bill. Those who 
came in became actors in the cause by relation to the 
filing of the bili. 

Richmond vy. Trons, 121 U. S., §2. 
Sterndale v. Hankinson, 1 Simons, 393. 


Necessarily their coming in during the progress of the 
cause could not remedy the primary defect of equity juris- 
diction on the original pleadings. The intervenors must 
in that respect share the fate of those who sought the 
aid ‘of equity in a matter touching which it was forbidden 
to take cognizance. 
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In its essential character and practical results this action 
was nothing but a device to transfer the ordinary jurisdic- 
tion to ascertain debts, award damages and collect by ex- 
ecution from the common law jurisdiction where it prop- 
erly belongs, to.a court of Chancery. It is absolutely 
devoid of any ingredient of an equitable character, in 
prayer or final relief, and consistently with the repeated 
decisions of this court rightful equitable jurisdiction of 
the cause cannot be maintained. 

Even upon the theory that the Circuit Court possessed 
sufficient cognizance of the cause to authorize it to award 
some relief, it is submitted that the orders and decree 
which it in fact granted are not agreeable to the received 
principles of equity and are wholly at variance with the 
settled practice of the English Chancery court, by which, 
under the standing orders its procedure is regulated. 


1. THE COURT ERRED IN THE ORIGINAL APPOINTMENT 
OF A RECEIVER FOR ALL APELLANTS’ ASSETS AND IN ITS 
‘REFUSAL TO DISCHARGE THE ORDER AFTER THE: SATIS-~- 
FACTION OF THE JUDGMENT LIEN. 


_ (1.) The judgment creditor had adequate legal secur- 
ity and therefore had no equity to obtain a receiver. 


So far as relates to the equity of the plaintiff who held 
a judgment the seizure of all the corporate property was 
in open revolt against every principle regulating the ap- 
pointment of receivers. His showing exhibited a fixed, 
paramount and adjudicated lien on abundant property. 
[t is an inflexible rule that Chancery only assumes pos- 
session of property when proven facts establish a case 
of such imminent danger to the fund as {o possibly 
render it inadequate to respond to the plaintiff’s lien or 
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charge thereon. That consideration constitutes the origin 
and limit of the power. No claim could truthfully have 
been made that any danger threatened the established 
lien of this judgment creditor, or could in any contingency 
render its full payment a matter of the smallest doubt. 
No such claim was made. That present necessity for 
protecting the fund, which alone authorizes the appoint- 
ment of a receiver, was wholly lacking so far as this 
party to the bill was concerned. To it the receivership 
was an unnecessary gratuity. Its judgment was a re- 
recorded first lien on real estate worth over two hundred 
times the amount. It had no right intervening the full 
payment thereof, to demand that the estate itself should 
be taken into judicial custody. If the order appointing a 
receiver stood on the sole bill of a judgment creditor thus 
circumstanced, its allowance would unquestionably be 
gross and inexcusable error. 


(2.) Creditors at large without lien or charge upon spe- 
cific properly cannot havea receiver. This suit, after the 
satisfaction of the judgment, stood only on the bill and sup- 
plemental bill of creditors without judgment, execution or 
lien, who obtained this extraordinary relief even before 
their debts matured. 

Such an order is contrary to every chancery precedent. 

It will be instructive to consider what was the inevita- 
ble effect of the order thus granted concurrently with the 
tiling of the bill. It ousted the possession and instantly 
terminated the authority of the directors and officers of 
the company, who under the laws of Ohio were specific- 
ally vested with the power and charged with the duty and 
responsibility of management, as completely as though 
the order of receivership had been a final judgment of 
ouster in a guo warranto proceeding. 
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It accomplished this also in a suit claiming no specific 
lien or charge on the corporate property and where there 
were no charges of fraud, breach of trust or improvident 
management and to which the officers whose statutory 
powers and duties were thus summarily ended were not 
even parties. 

The order was in effect an injunction restraining the 
appellant from prosecuting its business or exercising any 
authority whatever over its property by way of enjoy- 
ment, management or alienation. Until vacated it of 
necessity operated as a virtual dissolution, as effectively 
as though obtained upon regular inquest of the state itself. 

Ordinarily no court is possessed of power to affect the 
property of a debtor in any way until his demand has 
fully matured. 

In Ohio legislation has somewhat enlarged the judicial 
power, but solely upon the ground of fraud. The stat- 
utes of that state authorize creditors holding claims not 
due to attach the property of the debtor when a case of 
accomplished or intended conveyance or removal of prop- 
erty to defraud creditors is established by proof. Ohio 
Stat., § 5564. 

This enactment concerns only provisional relief in 
actions at law, and in no way affects or enlarges ordinary 
chancery remedies. 

In ordinary executions and attachments the officer 
measures his levy so as to interfere with the debtor’s pos- 
session only so far as is necessary to satisfy the liability 
specifically recited in his writs. He can be restrained and 
made liable for a palpably excessive and oppressive levy. 
Here the seizure under the court’s order was compre- 
hensive. 
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of equity was in such cases sought to be established 
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On the footing of such equity as is discernible in the 
application of two creditors holding ordinary prom- 
issory notes for about $30,000, the entire corporate 
assets inventoried at over $2,000,000 in value, was taken 
into judicial custody before any debt had even become 
due and in the absence of any fraud or waste. 

The State of Ohio has not enacted any statute author- 
izing such a procedure in the local courts. The principles 
and maxims of inherent equity jurisdiction must be relied 
on to furnish warrant for such an unnecessary and 
unprecedented exercise of judicial power. On general 
principles no receiver can be placed over property 
unless the plainitff has some specific lien or charge 
thereon. His status as a mere creditor will not suffice. 

Evidently the view which underlies the receivership 
order is, that at the suit of creditors holding unmatured 
obligations, chancery can not only interfere with the debt- 
or’s control over his property by injunction, but through 
a receivership can properly seize all his estate and hold it 
in safety until the debts mature and can be adjudged and 
enforced. 

Efforts have been frequently made to establish the 
authority of equity courts on the application of ordinary 
creditors before judgment, to interfere with their debtors’ 
possession and dominion over his property and preserve 
it as a fund for the ultimate satisfaction of their debts. 

These actions usually averred the pendency of a suit 
at law, and that the debtor was fraudulently attempting 
to convey or conceal his property to intercept and avoid 
the final writ. 


Differing altogether from this record, the jurisdiction 
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upon the ground that it was in aid of the pending suit at 
law and that to relieve against fraud the powers of a 
court of equity could always be invoked. 

In numerous such contentions the courts have uniformly 
denied the existence of any such dangerous judicial 
power over private property. 

The question is discussed and authorities gathered in 

Bigelow v. Andrews, 3 Ml., 322. 

feich v. Levy, 16 Md., 74. 

Parmly v. Bank, 3 Edw., Ch. 395. 

Floldrege v. Gwyuess, 3 C. E. Green, 26. 

Milisv.. N. Ry. of Buenos Ayers, s Ch. App., 
627. 


Wireeins v. Armstrong, 2 Johns., Ch. 144. 


The unanswerable reasons which forbid the cognizance 
of such causes is well stated in 
Uhl v. Dillon, 10 Md., 500. 


This was a bill for an injunction and receiver filed by «. 
creditor holding an open account, alleging that defendant 
was largely indebted for his stock in trade; that he was 
disposing of his stock, had sold his real estate, and was 
collecting debts due him, with intent to defraud his cred- 
itors; that he intended to abscond to parts unknown 
for the purpose of hindering, delaying and defrauding his 
creditors. An injunction having been granted and a re- 
ceiver appointed by the court below, on appeal the de- 
cree was reversed and bill dismissed. Thecourt, BARTOL, 

.» SAYS: 

«<The bill filed by the appellees in this cause states no 
“sufficient case entitling them to the relief prayed. No 
‘authority has been shown to this court, nor can 
“any be produced, entitled to consideration, which 
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“ sanctions the exercise of the high and _ extraordi- 
“nary power of a court of chancery to interpose 
“by writ of injunction, in a case like the one before 
“us, restraining a debtor in the enjoyment and 
“power of disposition of his property. The appel- 
“lees are merely general creditors of the appellant, who 
“have not prosecuted their claim to judgment and exe- 
“ cution, nor in any other manner acquired a lien upon the 
“debtor’s property, and were not entitled to the writ of 
“injunction nor to the appointment of a receiver. What- 
“ever may be the supposed defects of the existing laws 
“of the state, in leaving to the debtor the absolute power 
“of disposing of his property and leaving the creditor to 
“the slow and very inadequate legal remedies now pro- 
“ vided, if such defects exist, it is solely in the power of 
“legislature to correct them. It is not within the prov- 
“ince of the chancery courts to stretch their power be- 
“ yond the limits of the authorities of the law, for the 
“purpose of remedying such defects. Such a course 
“would be productive of great mischief, and make the 
“rights of the citizen depend upon the vague and uncer- 
“tain discretion of the judges, instead of the safe and 
“ well defined rules of law.” 

The doctrine of these cases has received the full ap- 
proval of this court in Ad/er vy. Fenton, 24 How., 411. 
It is there decided: 

«The authorities are clear, that chancery will ‘not in- 
“terfere to prevent an insolvent debtor from alienating 
“his property to avoid an existing or prospective debt, 
“ even when there is a suit pending to establish it. In 
“ Moran v. Dawes, Hopkins’ Ch. R., 365, the court says: 
“Our laws determine with accuracy the time and manner 
“in which the property of a debtor ceases to be subject 
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“to his disposition and becomes subject to the rights of 
‘his creditor. A creditor acquires a lien upon the lands 
“of his debtor by a judgment and upon the personal 
«goods of the debtor, by the delivery of an execution to 
“the sheriff. It is only by these liens that a creditor has 
“any vested or specific right to the property of his 
“debtor. Before these liens are acquired, the debtor has 
‘full dominion over his property; he may covert one 
“ species of property into another and he may alienate 
“toa purchaser. The rights of a debtor and those of 
“a creditor, are thus defined by positive rules; and the 
‘points at which the power of the debtor ceases, and 
“the rights of the creditor commences, are clearly estab- 
‘lished. These regulations cannot be contravened or 
“varied by any interposition of equity.” 


(3.) Zhe groundson which the receivership was granted 
were inadequate. 

One of the reasons assigned for granting a receiver- 
ship was the insolvency of the defendant. The author- 
ities just cited hold that insolvency, even produced by the 
fraud of the debtor, does not entitle the creditor to a re- 
ceiyer. The law of Ohio does not even recognize the 
debtors insolvency as a ground for ordinary attachment 
proceedings. 

Taking into account the magnitude of the property 
interest seized upon herein the character of the averments 
is singularly vague and inadequate. _ 

Bankruptcy laws and winding up statutes always define 
with precision what constitute acts of insolvency. In 
equity the phrase “ insolvency ” has no settled meaning. 
It may signify that the debtor has no property whatever 
subject to execution, or that he has failed to meet his 
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commercial paper as it matured in usual course or 
that he had suspended active business, or that on a full 
settlement of his affairs the liabilities would exceed the 
assets. 

It cannot be gathered from the averments here that 
the appellant had any past due paper which was unpaid, 
or had committed any act of insolvency whatever. The 
decree and master’s report fully demonstrate that when 
the receiver was appointed, except the small judgment 
stated in the bill, the corporation owed no past due debts, 
was free of all judgments, and owned a large property. 


There was no suspension of business. On the contrary 
the bill states that this alleged insolvent was even then 
employing 4,000 operatives and had a good-will and bus- 
iness of great value. 


The only theory, therefore, upon which the charge of 
insolvency can be justified must be that on final adjust- 
ment its assets would noi pay its debts. Obviously 
that would not be the declaration of an ascertained and 
existing fact, because none of the debts were then due or 
enforcible, but only an opinion as to a future event, present- 
ing a case of anticipated instead of existing insolvency and 
dependent on a multitude of contingencies. The pleading 
does not state even approximately what the debts are or 
the value of the assets. Neither does the verification or 
the affidavit in support show that the deponent was in 
any condition to obtain reliable information on that sub- 
ject. The meaning of the word “insolvency” in the 
statute providing for the priority of claims due the United 
States, has been adjudged to be a legal and known insol- 
vency manifested by some notorious act of the debtor, 
and not a mere inability to pay. 

Prince v. Bartlett, 8 Cranch., 434. 
Conrad v. Zus. Co.. 1 Peters, 438. 
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The mere opinion of witnesses as to the insolvency of 
a corporation, without stating the facts on which the opin- 
ions are founded, are not evidence sufficient to authorize 
judicial action. 


Brundred v. Mac. Co., 3 Greens, Ch. 294. 


The other reason advanced justifies strong observation. 
The averment is that vexatious litigation accompanied 
with attachment and seizure had been commenced and 
others were threatened, and that such proceedings would 
“ give to those creditors who were pursuing them undue 
“and unfair advantage and priority over the complainants, 
“ whose claims are not yet due and make them irrepar- 
“able injury and damage.” 

No particulars whatever were given, either on the 
pleading or otherwise, as to what creditors were thus in- 
stituting vexatious litigation or the amount of their claims 
or what property they had seized, nor were such wrong 
doers made defendants. 


Considering that one of the very complainants making 
this outcry against unfair advantage and priority had on 
that very day taken a judgment and claimed for itself 
an indisputable first lien on all the appellants real estate 
as against all other corporate creditors, the petition for 
chancery aid in order to secure equality of distribution of 
the fund was obviously trifling and insincere. 

Taking the averment as it is, it was a most extraor- 
dinary and oppressive exercise of judicial power to 
sequester the entire property of a debtor upon the com- 
plaint of one set of creditors, on a vague charge that 
other creditors had seized some of its property on liti- 
gations which were “ vexatious.” The proposition has 
neither logic or equity. 
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If, on the other view, the litigations were properly 
instituted and sustainable, the sole effect of the receiver- 
ship would be to use a court of Chancery for the avowed 
purpose of intercepting the legal remedies thus first put 
in motion and prostitute the extraordinary writ of equity 
to hinder and defeat creditors in the exercise of their 
lawful rights. 

Rightly interpreted, this is what was evidently designed 
by the bill and the receivership. It was to place all the 
property beyond the reach of legal process and remedies; 
to give the court the custody of the property, because 
in its hands it was no longer the subject of levy or attach- 
ment, 

Equity recognizes the doctrine, of diligence. It not 
only sustains legal priorities properly acquired, but 
creates equitable preferences of its own in favor of the 
vigilant creditor. 

To inaugurate a receivership of a debtors entire prop- 
erty at the suit of creditors who held unmatured debts 
for the avowed purpose of actively preventing other 
creditors from obtaining a legal priority, is a doctrine 
which is unprecedented and revolutionary. 

It is, in substance, an injunction to render ineffectual 
the legal remedy to which the creditor has an absolute 


right to resort. 


WI. THE ORDER TAKING THE SUPPLEMENTAL BILL AS CON- 
FESSED AND PROCEEDING TO DECREE THEREON, WAS 


ERROR, 


The standing rules require the complainant to procure 
leave of court, on good cause shown and notice to the 
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other party, before he can file a supplemental bill. This 
only enforces the settled practice. 

Kennedy v. Bank, 8 How., 586. 

Urime v. Albert, 2 Md. Ch., 42. 

Story Eq. Pl. § 333. 


It is quite important to note that the scope of the orig- 
inal bill was purely protective. It claimed no lien, prayed 
for no ascertainment of debt, or sale of property, or 
ultimate relief whatever. It contemplated nothing ex- 
cept an /nterim judicial management to preserve the 
plant as an entirety and prevent the stoppage of its exist- 
ing business. 

The whole theory of the case was changed on the pre- 
sentation of the supplement. The court was asked by it to 
convert the cause into one for the general administration 
of assets, to issue notice to all creditors, ascertain the 
debts, sell the property and make distribution. 


It was this pleading which constituted the real basis for 
the inquiry in the master’s office and the final decree. 

It becomes important for such reason, to ascertain 
whether this pleading which radically affected the result 
was filed in such manner that the defendant below was in 
court to answer its exigency. Equity Rule 57, requires 
that a supplemental bill shall be filed on leave of court 
‘‘upon proper cause shown and due notice to the other 
“ party.” 

This was filed without leave in contravention of the rules: 
no notice was ever given to appellant and no rule taken 
against it to plead thereto. 

Shaw v. Bill, 95 U.S., ro. 


The notice for leave to file, or the service of the rule 
to plead, stand in the nature of process. 
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In absence of all notice, appellant was not in court, so 

\ far as this pleading was concerned, and it was improper 
practice to take the order fro confesso and proceed to 
decree in accordance with the prayer of a bill of supple- 
ment so filed, and which so completely altered the whole 
structure and scope of the suit. 

Chapman v. Barney, 129 U.S., 677. 

Wash. R. PR. v. Bradley, 10 Wall., 303. 

Terry v. McClure, 103 U.S., 442. 


4 When a complainant relies on a decree Pro confesso he 
should be held to a strict compliance with the equity rules 
and a material non-observance on his part will avoid his 


decree. 


IV. THE ORDER OF ADMINISTRATION ENTERED APRIL 23, 


15883, REQUIRING ALL CREDITORS TO FILE THEIR CLAIMS 


IN COURT WAS PREMATURE AND ERRONEOUS. 


This order necessarily imports a jurisdiction already 
perfected in the cause to adjudge the claims of all credit- 


ors and satisfy them out of a fund. The petitionslodged 


under this order were considered by the special master and 


made the foundation of the decree. The original bill was 


filed February 20, 1853. As noted on the subpceena shown 


in Add. Rec., 6; the defendant’s rule day for answer was 
on May 7. 


The irregular pro confesso order was not entered until 
June 14, 1883. 


The order for creditors to file claims and share in the 
: fund was entered April 23, 1883. The only prayer for 


such judicial action was in the supplemental bill. Thus 


the court proceeded to decree in accordance with the 


prayer of the supplemental bill and assume rightful 
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cognizance of the claims of all creditors not only before 
any hearing or decree against appellant, or any default, 
but even before an answer was due from it under the 
rules. 

Until decree is passed in favor of the original complain- 
ants on the equity of their pleadingsit is strictly a suit be- 
tween party and party. The plaintiff is domcnus its, and may 
amend or dismiss. The defendant is at liberty, until in- 
choate rights of other creditors in like relation have be- 
come fixed by decree after hearing, to'pay off the plaint- 
iff’s claims and demand dismissal. 

The unnamed creditors only come in after and prove 
up “under the decree.” 

For the court, without hearing or decree and even 
before answer was due from the defendant, to enter an 
order converting the cause into a general administration 
suit, was contrary to established practice and in every 


way irregular. 


V. THE PLEADINGS ARE NOT SUFFICIENT TO SUPPORT THE 
DECREE AS RENDERED. 


The rules of sound pleading require that the plaintiff 
should present a clear statement, showing the nature of 
the equity for which he requires relief. Daniell says: 
¢ An original billin chancery is in the nature of a declar- 
“ation at common law.” The final decree gave: judg- 
ments 77 Personam against appellant in favor of the two 
original plaintiffs holding promissory notes for their whole 
demands. 

When the supplemental bill was filed March 28, 1883, 
some of their notes had not then matured. No later 


pleading was filed. Under such a condition of the record 


~——~« we. 
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the personal decree for the whole debt had no pleading 
to sustain it. 

Neither the original or supplemental bill, either in the 
text or by exhibit, furnished the court with any description 
of the real estate which the decree ordered to be sold. 


No decree for the sale of specific property can be sus- 
tained, unless it is identified in some way in the pleading, 
or an exhibit filed therewith. This is in accord with the 
axiom in the equity law of procedure that the allegations 
and proofs must agree, and that proofs without averments 
are unavailing. If the decree is designed to operate di- 
rectly upon specific property, the subject-matter to be af- 
fected must be properly identified in the pleading. 

Chapman v. Hunt; 1 McCarter., 149. 
Ryns v. Pyns, 3 Vesey, 343. 
Braithwaite’s Pr., 233. 


The reason of such requirement is not only to properly 
inform the defendant of the precise nature of the equity 
he has to meet but to describe the property in controversy — 
so that third parties intermeddle at their peril. 

Bennett’s Lis. Pen., 153. 


Griffith v. Griffith, « Hoff. Ch., 153. 


This rule has been specially enforced in case of the 


foreclosure of a mortgage. : 
McGee v. Smith, 1 C. E. Green, 462. 


This court in J//ler v. Sherry, 2 Wall., 237, decided 
that a judgment creditor’s bill did not constitute a /7s pen- 
dens, for want of a specific description. 

‘“ To have that effect, a bill must be so definite in the 
“description that any one reading it, can learn thereby 
“‘what property is intended to be made the subject of 
“ litigation.” 
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As there was no issue tendered by any pleading as to 
the ownership of any specific real estate the decree in that 
respect has no basis on which to stand. 

It is required by the twenty-first equity rule, that “ the 
“ prayer of the bill shall ask the special relief to which the 
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« plaintiff supposes himself entitled,” etc. 

Its due enforcement requires that the decree must con- 
form to the scope and object of the prayer and cannot go 
beyond them. 


Washing. R. R. v. Bradley, to Wall., 303. 


The only special relief asked in the original bill, was 
that the court should appoint a receiver. 

The evident scope of the suit did not contemplate either 
a decree for the plaintiff’s debts or the audit of all creditors’ 
claims or the sale of any property. 

It has been already insisted that appellant was not in court 
as to the supplemental bill, because it was filed without 
leave or notice, and no rule taken to plead thereto. 


The final decree must therefore be tested solely by 
the scope and object of the prayer of the original bill, and 
as that did not contemplate or ask for any money decree 
or the sale of any property, the ultimate relizf granted 
as to both such matters ought not to stand. 

Page v. Clinton, 12 Vesey, 48. 
Chalmers v. Chambers, 6 H. & J., 29. 
Langdon v. Godard, 2 Story, 267. 


Notwithstanding the order fro confesso, this objection 
is available on appeal, because even after default the rules 
restrict the relief to what is proper to be decreed under 
such pleadings as are properly on file and the proofs in 
the record. 
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Thompson v. Wooster, 114 U. S., 113. 
Clark v. Reyburn, 8 Wall., 318. 
McCallister v. Kuhn, 96 U.S., 87. 
‘Slacum v. Pomeroy, 6 Cranch, 221. 


vi. THE PROCEEDINGS IN THE MASTER’S OFFICE WERE 
NOT CONDUCTED ACCORDING TO PROPER PRACTICE, 
HIS REPORT SHOWS THAT IT WAS BASED ON INCOM- 
PETENT PROOF TAKEN WITHOUT NOTICE, 


The predicate forthe order directing the master to state 
the demands of all creditors was the order of April 23, 
1883, requiring them to file their claims in court. 


The order fro confesso so far as relates to the original 
bill, was of no practical effect. .There were no substan- 
tive facts alleged therein, the truth of which being admit- 
ted in any way aided the court to settle the principle or 
frame the details of the decree. 


That, except as to the descrip ion of the real estate, 1s 
based on the master’s report, while that is in legal 
effect based wholly on the supplemental bill which, if the 
former contention be sound, can not be regarded. 


While the record shows that appellant was not in court 
to the bill of supplement, the court entered the default 
thereon. Evidently both court and master proceeded there- 
after on the theory that the cause should be heari strictly 
ex parte. The English equity practice, notwithstanding 
the defendant’s default, recognizes his right to attend the 
taking of the account, and “it is necessary to serve him 
‘with warrants upon all proceedings in the master’s office 
“by which his interests are in any way affected.” 

2 Daniells Ch. Pr., 1,175. 
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Rule 18 only says that «the matter of the bill” shall be 
decreed ex parte. 


Evidently it was not designed to preclude the defend- 
ant on any matters of fact not stated in the bill and thus 
covered by the admission implied by non-answer, or to pre- 
vent him from being heard in the master’s office to 
contest the claims of unnamed creditors who attempted 


to prove under the decree. 


The appellant could not therefore be lawfully deprived 
of its right toa day in court as to each of such peti- 
tions and a decree entered ex parte on the report of 
a master, who also heard evidence and adjudged the mat- 
ters without notice, is as much a nullity as a common law 
judgment would be when no process had been served on 
the defendant. 


Of the 177 claims reported by the master and decreed 
by the court, only two were included in the main plead- 
ings on which appellant’s default was taken. The 
amount in grossfawarded to those who came in under 
decree was nearly $1.300,000, embracing not only direct 
and liquidated demands, but collateral, contingent, unas- 
certained and contested liabilities and many of these 
claims not even filed in court until long after the pro con- 
fesso order was taken. That the debtor had the right to 
notice before it could be convicted of record of debts of 
such number and magnitude, does not require argument. 


The appellant’s contention is that it- was entitled to 
attend upon the hearing of all such new and independent 
demands and that the master’s report and decree of court 
obtained by the denial of that right cannot be valid. 


The seventy-fifth equity rule requires the master to 
give due notice of proceedings under the reference to 


in 
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each of the parties or their solicitors. The master is 
only allowed to proceed ex parte on the failure of the 


party to attend after such service. 

Each one of these interventions was in contemplation 
of law a separate controversy, presenting a new issue 
not in any way included in or adjudged by the default. 

« Where the court directs inquiry into a fact it is in 
the nature of a new issue joined.” 

Smith v. Althers, tt Vesey, 564. 


By the primary decree, in an ordinary creditor’s suit, 
whether taken on the order for want of answer, or after 
full hearing, the court adjudges nothing except that a 
case is made calling for an administration of assets. It 
establishes the general right of the class, but adjudges 
neither the validity or amount of any specific claim. It is 
upon the basis of this decree that creditors other than the 
plaintiffs of record are allowed to subsequently present 
and by new testimony prove up their respective claims 
and thus obtain the benefit of the decree. 

Gal. R. R. v. Cowdrey, t1 Wall., 479. 


Certainly it requires but the mere statement of the 
proposition to establish that a predicate decree thus en- 
tered by default can not in any way impair the debtor’s 
right to have opportunity to be fully heard upon the claims 
of other creditors. 

To establish their right to share in the fund raised by 
the decree each creditor must present his claims by peti- 
tion detailing the particulars of the case. 

This pleading is treated like an original bill or a decla- 
ration at com‘nonlaw. It must be established by compe- 
tent evidence. The party owning the estate against which 
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the claim is asserted thus has the benefit on hearing, of any 
defense which would be available if the creditor had 
brought an original action for his debt. 

Richmond v. Irons, 121 U.S., 53- 


Story designates them as “ adversary suits ” 


Eq. Jur., § 548. 


The petitions of creditors being thus dealt with as 
guasi separate litigations, chancery uniformly requires 
that the debtor shall be served with a notice of filing, 
which, under the English practice, is designated “a war- 
rant on leaving.” 


2 Danlls. Ch. Pr., 1209. 


This notice is the equivalent of original process and is 
indispensable to give the master any power to ascertain or 
vest any jurisdiction in the court to adjudge a recovery. 

As the failure to answer the bill, confessed nothing ex- 
cept such facts alleged therein, as were well pleaded, it 
can not be rightly held that the master and court had the 
power to proceed ex parte to entertain the applications of 
creditors other than the original complainants and ascer- 
tain and decree thereon without any notice or opportunity 
of challenge or cross-examination. Such a proceeding is 
an arbitrary edict, not a judicial sentence. 

Winsor v. McVeigh, 93 U.S., 274. 
U.S. v. Walker, tog U.S., 258. 


Not only was the appellant entitled to this original and 
jurisdictional notice of the filing of such claims, but ac- 
cording to the standing orders and the correct practice, 
the master had no right to proceed to a hearing on these 
claims, except on full notice given by him to appellant 
of such hearing. A report thus reached, wholly ex parte 
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is a nullity and should be disregarded as much as a 
judgment without process. If the appellant had the 
right notwithstanding the default on another pleading to 
attend the proceedings before the master on the hearing 
of these petitions, then the requirement of the seventy- 
fifth equity rule was mandatory and cannot in any case 
be disobeyed by the master. It requires a time and place 
to be assigned to hear the matters standing on reference 
before him, and “to give due notice thereof to each of 
“the parties or their solicitors.” 

No notice of filing these creditor’s claims or any of 
them appears in the record, and there is no recital of the 
existence of any such notice in any decretal order or in 
the master’s report or the decree. 

To sustain a decree or judgment taken by default, it is 
essential that the record should affirmatively show the 
existence of jurisdiction by embodying the process and 
service or some recital thereof as an equivalent. 

The master’s report does not recite any attendance of 
appellant or any service of notice of hearing which alone 
could authorize him under the rule to proceed. (Rec., 
34.) The settled practice requires that the report of the 
master should show on its face that all parties entitled to 
attend had been duly summoned. 

Hulbert v. McKay, 8 Paige., 652. 
Franklin v. Van Colt, 11 Paige, 129. 


After the entry of default for want of answer the cause 
was in fact conducted both in court and in the master’s 
office upon the view that the subsequent conduct of the 
cause was to be strictly ev furfe, and that appellant had 
no right to appear or be heard on any matter whatever. 


“ No decree bindeth any person who was not served 
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“with process ad audiendum judicitum according to the 
99 


“course of the court, or did appear in person in court. 


Bac. Ord. 11. 


It also plainly appears upon the face of the master’s 
report that, except in a few instances where the receiver 
(who was not vested with any such power by the order of 
appointment) contested the amount of the claim, the find- 
ing was based upon the verified petition of the creditor: 
(Rec., 34, 35:) 

The master erroneously designates the verified claims 
of creditors as “ proofs filed by the petitioners,” and re- 
ceived them as plenary proof of the debt. 


For three reasons this was irregular: 


First. The only purpose ofthe verification at the foot 
of such claims is to furnish a_ protection to the court 
against fictitious claims. It is a mere affidavit of merits. 

Bennett’s Office of Master, 54. 


Such oaths have never been competent to prove the 
claim. — 

Bacon’s Ordinance, 75, declares: “No affidavit shall 
“be taken or admitted by any master of the chancery 
“tending to the proof or disproof of the title or matter 
‘in question, or touching the merits of the cause.” 

The leading text writer on equity practice says: “ Such 
“ affidavit, however, is not intended as evidence to the 
‘master in proof of the debt, and must not be used by 
“him as such.” 


2 Dan. Ch. Pr., 1,209. 


The claims must be proven by competent testimony 


alinnde. 


St. Bank v. Bell, 3 Halst. Ch., 376. 
Crane v. Bingham, 3 Stockt., 33. 
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« The master cannot proceed upon any inquiry before 
“him by affidavit without the consent of all parties, for 
“this reason: that the proceeding by affidavit does not 
“afford the opportunity of cross-examination.” 

Morris v. Mowatt, 4 Paige, 142. 
Rowley v. Adams, t Mylne & Keen, $43. 
Brown Ch. Pr., 825. 


Second. The record, by specific entiies and stipula- 
tion shows that these creditors’ claims were not verified 
before such an officer as to be receivable in courts of the 
United States as documents under oath. 


The petitions of the Commercial National Bank and 
others (Rec., 19), Rossie Iron Works (Ad. Rec., 13), 
Florence Mining Company (Ad. ,.Rec., 17) and Green- 
ville National Bank (Ad. Rec., 253) are all sworn to be- 
fore a notary public. 


By stipulation (Ad. Rec., 1) the latter petition is to be 
taken as typical of the petitions of all creditors’ petitions 
not otherwise in the record. 


As the decisions of this court have settled that notaries 
public have no power under the acts of Congress to ad- 
minister oaths or certify affidavits in judicial proceedings 
in the courts of the United States, it conclusively appears 
that the master’s report was not only taken without 
notice, but is based exclusively upon unsworn petitions, 
without hearing any competent testimony whatever. 

U.S. v. Curtis, 107 U. S., 67. 
U.S. v. Hall, 131 U.S., §0. 


Third. It has been previously stated that many of these 
claims rested entirely upon the contingent liability of appel- 
lant as endorser on paper maturing after suit brought. 
The claim of the Greenville National Bank is a represent- 
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ative of such class. This claim was allowed by the 
master as No. 6 in the schedule. His report avers in 
substance that he bases such allowance on the creditors’ 
petition. This appears in full. (Ad. Rec., 253.) If 
this petition was filed as a declaration it would not dis- 
close any cause of action, because it wholly fails to aver 
that appellant had any notice of non-payment or protest 
of these notes. The statutes of Ohio have enacted the 
rules of the law merchant as to the conditions precedent 
necessary to fix the liability of an endorser. By Rev. 
Stat., § 3,176, the right of action is not complete until 
demand and notice of non-payment. 
McGruder v. Bank, 3 Peters, 87. 


The failure to give notice is tantamount to payment. 
According to Chitty, the averment as to notice is of the 
essence of recovery and so material that its omission is 
fatal, even after verdict. 

Chitty on Bills, 576. 


Slacum v. Pomeroy, 6 Cranch., 221, is decisive. This 
court ordered a judgment against an endorser to be ar- 
rested solely because the declaration failed to aver notice, 
even though the objection was not made below. 


There is no testimony in the record or recited in the 
master’s report which tends in the slightest degree to es- 
tablish either the alleged demand of payment, or the non- 
alleged notice to the endorser. 

Necessarily, such dishonor and notice could not be 


shown by any books or papers of appellant, as the non- 
payment did not occur until after suit. 


The allowance therefore, of this secondary liability ac- 
cruing if at all, pending the suit, is based solely upon the 
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unsupported petition of the creditor which is not lawfully 
verified and does not even aver the necessary facts to 
state a cause of action. This fatal objection to any re- 
covery upon the endorsed paper applies to twenty-four 
claims, being Nos. 6, 13, 36, 54, 59, 71, 74, 87, 99, 93, 
97, 99, 101, 102, 106, 111, 113, 114, 116, 166, 168, 169, 
172 and 175, of the schedules, aggregating over $500,- 
ooo. 

The view taken by the Circuit Court that the effect of 
the order Pro confesso, was to wholly exclude appellant 
from any participation in the cause thereafter, must be 
considered grossly inequitable and oppressive when the 
record shows that the court awarded allowances amounting 
to over $400,000 on sixty-two claims which were not 
even on file when the default was entered on June ry, 
1883, and which were decreed without notice or proper 
testimony. 


VII. THE FINAL DECREE IS IN MANY MATERIAL RE- 


SPECTS ERRONEOUS AND FATALLY DEFECTIVE. 


(1.) Zhe decree is not justified by the pleadings and 
prayer for relief. 

This point has already been somewhat discussed. The 
contention of appellant is, that as there was no leave given 
by the court to file the supplemental bill and no notice 
given thereof or ordex entered to plead thereto, the equity 
rules did not permit appellant to be defaulted thereon. 


If this view is correct, this court must on appeal, reject 
that pleading altogether and the decree must be considered 
solely with reference to the original bill. 


It will probably not be seriously contended that a final 
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decree granting pecuniary recoveries ‘nm personam to a 
large amount, in favor of many creditors, and an order for 
the sale of specific real estate to satisfy such judgments, 
can be properly obtainable on a default taken on a bill 
which identifies no property whatever, claims no specific 
lien, mentions no other creditors by name, asks for no 
money recovery or administration or d'stribution of assets 


Even if the bill of supplement should be considered as 
properly in the record, its averments not containing any 
description of real estate or claim of specific lien, would 
not suffice to authorize the entry of the decree now under 
review. Other pleadings or receivers reports or proofs 
cannot supply this defect in pleading or constitute a 
foundation for relief. Every bill must contain in itself 
sufficient matters of fact per se to maintain the case of 
the plaintiff so that the same may be put in issue by the 
answer and established by the proofs; if the proofs go to 
matters not within the allegations, the court cannot 
judicially act upon them as a ground for its decision. 

Harrison v. Story, 9 Peters, 502.. 
Berne v. Chiles, to Peters, 207. . 


(2.) The proofs do not support the Decree. 


Under Sec. 698, Rev. Stat. U. S., the burden is on the 
successful suitor to see that all the evidence, oral, docu- 
mentary and by deposition, which is necessary to support 
the decree, shall be included in the record so that on 
appeal this court shall have before it all the ficts upon 
which the lower court acted. 

Conn. v. Penn., 5 Wheat., 424. 


The decree must be affirmed or reversed upon the 
proofs sent up with the record. 
Blease v. Garlington, 92 U.S.,1. 
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The only proofs in the record on which the decree 
must rest, consist: 1, of such facts well averred in the 
original bill as were admitted by the failure to answer; 2, 
the master’s report. 

Considering the utterly vague character of the original 
bill, it does not of itself furnish any basis for decree. 


That the master’s report was irregularly taken without 
either adequate or competent testimony or notice has been 
already discussed. 

Neither the bill or supplement or the master’s re- 
port contain any reference to or description of the 
specific real estate which the decree ordered to be sold, 
either by definite or vague recital or reference to any ex- 
hibit or conveyance. 


In decreeing its sale the court proceeded without any 
competent proof whatever to authorize its action. 


(3.) Zhe money judgments for nearly $1,300,000 
awarded to incoming creditors were taken without proper 
pleadings, notice or proof. 

If the supplemental bill is rejected as not a legitimate 
pleading against appellant, the case stood solely upon a 
bill which did not state a case or pray for either the as- 
certainment of creditor’s debts or the distribution of 
assets. 

The objection to the ex parte manner in which these 
large recoveries were secured has been already discussed 
in connection with the master’s report. 


The petitions on the endorsed paper are not sufficient 
in law to sustain any decree for such claims. 
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(4.) The decree illegally required the appellant to pay 


compound interest tn order to save its property from sale. 


The master’s report shows on its face that the allow- 
ances included interest from the maturity of each claim 
up to June 1, 1884. (Rec., 35.) The final decree of 
February 23, 1886, gave judgment for these full allow- 
ances as reported, together with interest at six per cent. 
per annum on such gross sums from June 1, 1884. 
(Rec., 38.) 

These large recoveries, thus including interest on in- 
terest, the appellant was ordered to pay within five days, 


from the entry of decree, or in default its property was 
to be sold. 


Atan early period the English chancery practice, where 
a mortgagor came to redeem and at his inquiry a report 
was made computing what was then due for principal, in- 
terest and cost, and he thereupon asked for an enlargement 
of the period for redemption, the full amount fixed by the 
master was, according to Lord Harwicke, to be consid- 
ered as “one accumulated consolidated sum” on which 
fresh interest was to be cast. 


Even this exceptional rule has long since been aban- 
doned and it is now the universal rule, both in England 
and this court, that final decrees can only embrace simple 
interest on the principal debt. 

2 Story Eg. Jur., 1277. 

Whatton v. Craddock, 1 Keen, 26. 

Van Benshoten v. Lawson, 6 Johns. Ch., 
313. 

Dunshur v. Parmelee, 19 Vt., 172. 

Reed v. Reed, to Pick., 400. 

2 Daniel Ch. Pr., 1259. 


55 


The Court of Appeals in Kentucky have ruled that 
compound interest is iniquitous and will not be decreed 
in chancery though agreed to by the parties. 

Breckenridge v. Brooks, 2 A. K. Marsh, 
335. 


Compound interest is not recoverable except on a new 
agreement made on adequate consideration after interest 
has become due. 


The settled doctrine seems to be that rests are never 
allowed in calculating interest in equity causes except in 
case of misconduct in those occupying fiduciary positions. 

It appears by the current report of the receiver that 
up to December 31, 1885, the net profit in his hands re- 
sulting from the operations of tlie plant after his appoint- 
ment, was $352,244.29. (Rec., 37, 38.) 

If the creditors lawfully seized this property, their pos- 
session through the receiver was closely analogous to 
the position of a mortgagee having entered for condition 
broken. Adopting the rule which controls the statement 
of the account in such cases, the net rents and profits re- 
alized after entry must be credited to the debtor before 
the decree goes. 

The creditor in possession is thus treated as the bailiff of 
the debtor and accountable for actual rents. 

Onderdonk v. Gray, 4 C. E. Green, 65. 
Buckman v. Astor, 9 Paige, 517. 


The. principal of the allowed debt is $1,235,819.40, on 
which the annual interest is a trifle over $74,000. 

The net gain reported by the receiver from February 
20, 1883, to December 31, 1885, as $352,244.29, shows 


a net income or profit of over $120,000 a year. 
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When the actual produce of the estate in cus/odia legi's 
was, therefore, nearly double the accruing interest on the 
whole allowed debt, to exclude that wholly from the ac- 
count and allow even ordinary interest to swell the debt 
would be an oppressive decree. 


The requirement of the court that the payment of this 
large sum adjudged ex parte and augmented by com- 
pounding interest should be paid in full in five days to 
prevent a sale, is a palpably illegal exaction im- 
posed as a condition precedent for preserving the rights 
of the owner in its estate and if executed would result 
in wrongfully depriving it thereof. 

C.D. d& V. R. R.v. Fosdick, 106 U. S., 
71. 


(5.) The decree improperly directed the sale in one 
parcel of real estate and personal property. 


The appellant is a private corporation. Its property 
is not devoted to any use of a public character. The 
property of railway corporations is considered as ap- 
purtenant to the franchise, to own and operate a public 
highway which must necessarily be dealt with by the courts 
asa unit. For this reason its property essential to the 
maintenance of its public function is not subject to an 
execution at law. That rule has no application here. 


The decree (Rec., 50) required all the property de- 
scribed in the decree to be sold as upon a judgment at 
law and “in one parcel, without division.” 


- The described property consisted of real estate 
in Ohio, shares of stock in another corporation, 
interest in a _ partnership, leases in Pennsylvania 
coal lands, right to dig and remove sand and gravel 
from certain premises, and ‘tools, implements, loco- 
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“motives, cars, railway track and appliances, office 
“furniture and fixtures, patterns, duplicate rolls, castings, 
‘lumber and other personal property belonging or per- 
“taining to the said real estate and used in connection 
“ therewith, or in carrying 01 the business of manufactur- 
‘ ing,” ete. 
According to the laws of Ohio there is no such thing 
as an execution sale of real and personal property in one 
parcel. 


Real estate is not salable under execution at all until 
the debtors’ whole personal estate is exhausted. 


The officer to whom the writ is issued must first levy 
the same upon the goods and chattels of the debtor, which 
failing, he must endorse upon the writ the words “no 
‘¢ goods,” and forthwith levy the same upon the debtor’s 
lands and tenements. 

Rev. Stat. Ohio, § 5383. 


J.ands levied on must be appraised on actual view by 
three disinterested freeholders who are residents of the 
county where the lands are situate, and cannot be sold for 
less than two-thirds such appraisal. Secs. 5389, 5391. 

Personal property is not subject to appraisal, at all. 

Sec. 5398 requires confirmation by the court on exe- 
cution sales of land. In sales of personal property under 
execution, the title passes on payment of the bid without 
confirmation. It is impossible to execute the appraise- 
ment laws of Ohio as to chattels real in Pennsylvania. 
It is for these reasons unlawful and impracticable to ap- 
praise and sell this real estate and personal property to- 
gether in one parcel “as upon a judgment at law,” under 
the statutes of Ohio, and in that respect the decree was 
irregular. 


(6.) Contrary to settled equity practice and also to the 
Ohio statutes, the decree erroneously ordered the sale of ap- 
pellant’s real estate before its personal property was ex- 
hausted. 

The decree specifically excepts from sale all « the ma- 
‘+ terial and supplies and products manufactured or in pro- 


‘cess of manufacture.” 


It also fails to apply by credit 
on the decree or otherwise any of the cash and choses in 
action of appellant in the receiver’s hands before resort to 
the land. 

The receiver’s report of December 31, 1885, less than 
two months before the decree, shows that the leviable per- 
sonalty on hand of the kind excepted from its operations 
amounted to $430,814.97. Including with that, the cash 
and available credits, there were gross personal assets of 
$754,793.17. After paying all receivership liabilities, 
there was shown net personal assets over and above the 
plant, of $530,297.64. (Rec., 37, 38.) 

If this proceeding is to be dealt with on the footing of 
a creditor’s suit, then the decree is framed in explicit con- 
tradiction to the settled rules which govern the adminis- 


tration of assets 1n such cases. 


It is a rule, absolutely without exception, where a fund 
is raised out of a court of chancery, or applied by it, for 
the payment of creditors, that the personal estate is the 
primary fund for the satisfaction of debts and that a de- 
cree is subject to reversal which directs the sale of real 
estate before the debtor’s personal property has been fully 


applied and the deficiency ascertained. 
Thompson v. Brown, 4 Johns’ Ch., 619. 
McKay v. Greir, 3 Johns’ Ch., 56. 


That the realty is only an auxiliary resort is held to be 
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true, even when there is a charge upon the land by way 
of mortgage or legacy, unless there be an explicit exon- 
eration of the personalty. 

1 Story Eq. Jur., $$ 571, 573. 

Tose v. Van Hosen, 1 Comst., 120. 

Bank v. Beverly, t How., 134. 

Fenwick v. Chapman, 9 Peters, 461. 


As has been before shown this general doctrine of 
equity has been incorporated into the statute law of Ohio. 
In absence of an express lien by law or contract upon 
specific real estate of the debtor, the creditor is restricted 
in seeking to enforce satisfaction, to the personal estate. 
The lands of the debtor, by the plain words of the statute, 
are absolutely exempt from levy and sale until all the 


personalty has been exhausted. 
Rev. Stat., Sec. 5,383. 


This long-existing legislation of the state constitutes a 
ruie of property for the debtor’s benefit which cannot be 


disregarded by the Federal court. 
Mason v. Lns. Co., 106 U.S., 163. 
Brine v. Ins. Co., 96 U.S., 627. 


It has given the creditor no specific charge on its 
property; the debtor has the absolute right under the 
statute to have its property sold in the order fixed by 
law. ‘The court cannot deprive it of this vested and 
important privilege. | 

Without question this statute applies to and controls 
executions issued on ordinary judgments at law recovered 
in the Circuit Court. It should equally apply when the 
only relief on these legal demands was precisely such a 
recovery as would have been given at law. 
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When an equity court decrees a mere pecuniary recov- 
ery, as in this case, the equity rules declare that it 1s 
to be collected by execution, as in an action of assumpsit. 
When chancery deals with rights strictly legal, it adopts 
and enforces legal analogies. 

To declare as this decree does that these mere pecuniary 
recoveries should be collected as “on a judgment at 
law,” and then order the sale of specific real estate as a 
primary fund when the records and files exhibited a 
personalty fund of over $750,000 is plainly contrary to 
usual equity practice and the letter and spirit of a con- 
trolling statute. It deprived appellant of a substantial and 


positive right founded on a valid statute. 


(7.) Consistently with equity practice the Circuit Court 
had no power to decree the sale of any specific property 
whatever in this cause. 

It is elementary doctrine that courts of equity act 7 
personam. ‘They can only deal directly with property 
. when they are called upon to enforce some specific lien 
or charge imposed thereon by the act of the party or the 
law and because the limited nature of the final process issued 
out of the courts of common law prevent them from 
furnishing any relief appropriate to such suits. 

In the two instances where courts of equity entertain 
the suits of creditors who seek no relief except the payment 
of legal demands, it is to be particularly noted that the 
jurisdiction does not rest upon similar grounds and the 
nature of the relief granted is altogether different. 

The second group as stated in Younes v. Green is where 
a judgment creditor having his execution returned un- 
satisfied applies in equity to reach and apply the debtor’s 
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assets which are not subject to execution and therefore 
accessible only by the aid of chancery. 

In such cases the filing of the bill creates a lien upon 
the equitable assets sought to be reached, in the nature of 
a seizure under a writ off. fa. It constitutes an equit- 
able levy upon such property as is identified in the bill. 
The enforcement of this lien on such property is the vital 
principle of the jurisdiction and if the plaintiff prevails, 
the only decree which can be passed consistently there- 
with is one dealing directly with the specific assets thus 
subjected to equitable levy and by sale or otherwise 
securing their appropriation to the debt. 

3 Pomeroy Eg. Jur., 1,414. 


This litigation is not of that class, not only because the 
creditors have neither judgment or returned execution, 
but also for the reason that the filing of the bill herein did 
not and could not create any lien whatever upon the 
property ordered to be sold, as it was all subject to execu- 


tion at law and for that reason not primarily subject to 


chancery process at all. 

The other instance when equity will aid the creditor 
to collect his debt is where the property sought to be af- 
fected is subject to levy, but there has been some 
fraudulent act of the debtor which obstructs and clouds 
the execution of the process against it. 

In such cases the court of Chancery never decrees the 
sale of the property sought to be subjected. | 

As its juridiction is strictly auxiliary and in aid of the 
legal process, if the plaintiff prevails, the only relief de- 
creed in the equity suit is to avoid and cancel the obstruc- 
tion. The desired auxiliary aid has thus been extended, 
the creditor resorts again to his legal writ and thereby 
secures his satisfaction. 
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The fraudulent obstruction being removed, the legal 
remedy becomes adequate and complete and the juris- 
diction in equity consequently ends. 

The actual money payment is never accomplished 
through the sale by an equity court under its own decree 
of ordinary legal assets. 


As the jurisdiction is assumed for a special and re- 
stricted purpose, the case is an exception to the rule that 
equity having assumed to act, will proceed to a complete 
decree. 


This doctrine is sustained by the precedents. 


In Beck v. Burdett, 1 Paige, 308, the opinion says: 
«The obstructions being removed, he may proceed to 
‘¢ enforce the execution by a sale of the property.” 

In a subsequent case the Court of Appeals of New 
York again set the boundaries beyond which the equity 
decree should not go. 


‘In these cases the aid of the court of chancery was 
“sought in the execution of the legal process, so that the 
«satisfaction when obtained was had by means of and 
‘through the instrumentality of the legal process alone. 
‘To entitle the party to this aid it was incumbent upon 
“him to show that there was property on which he had 
“ obtained a legal lien, either by virtue of his judgment 
“ docketed, if real estate, or by virtue of an execution is- 
“sued, if chattels; so that the obstructions being removed 
“ by the action of the court of equity, he could pursue his 
“legal remedy with effect.” 

Crippen v. Hudson, 13 N. Y., 166. 


The complainant “is not entitled to a decree directing 
“the sale of the real estate. The conveyance 
“by his judgment debtor to the other defendants having 
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. «“ been declared void as against him, he must be left to 
: ‘pursue his remedy upon his judgment. 

“It is not the practice of courts of equity to di- 
‘rect a sale of real estate under a decree upon a cred- 
‘‘tor’s bill when a legal remedy is adequate.” 

Hendrickson v. Winne, 3 How. Pr., R. 127. 


This rule is approved in Ohio. 


: Gormley v. Potler, 29 Ohio S., 597. 


This court has also pronounced several judgments on 
this subject. 

In Sones v. Green, 1 Wall., 332, the rulings in Beck v. 
Burdett and Crippen vy. Hudson, are approved, and the 
basis of the jurisdiction was said to be “to remove the 
‘‘ obstruction, and thus enable tlie’ creditor to obtain a full 
“ price for the property that the suit is brought.” 


- In Freed S. & 7. Co. vy. Earl, 110 U. S., 710, the 
opinion says, “ the ground of the jurisdiction in equity is 
“merely to aid the legal right by removing obstacles in 
“the way of its enforcement at law.” 

| The precise question arose and was decided in 

Ward v. Chamberlain, 2 Black, 445. 


A creditor by a money decree in admiralty, filed his 
bill to set aside some alleged fraudulent transfers of his 
deb:or’s real estate, and also prayed that the decree 
should specifically order the sale of the land and apply the 
proceeds on the plaintiff’s debt. | 

The case went up on a division. The last question 
certiiied was, whether the court had the power to sell the 
property under its own decree. 


The opinion says: 
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« A»plying these principles to the present case, it is 
“clear that the complainants were entitled to a discovery, 
‘and to have the cloud removed from their title, but 
“equity will not interfere under the circumstances stated 
‘to decree that the lands shall be sold and the proceeds 
‘applied as prayed in the bill of complaint. Affirmative 
‘answers must be certified to the first three questions, 
“and to the fourth, that the complainants under the de- 
‘“ murrer are entitled to so much of the relief prayed for 
“as has respect to the removal of the cloud upon their 
‘title to the land described in the bill of complaint, but 
“that the real estate mentioned could not be reached by 
* proceedings in chancery to satisy the aforesaid decree.”’ 

This decision was cited and approved in the opinion in 


U.S. v. Wilson, 118 U.S., 89. 


In view of these authorities it is difficult to apprehend 
the theory upon which it could be maintained that a sale 
and conveyance by the commissioner under this decree 
would pass a good title to the real estate ordered to be 
sold. 


The receiver appointed as shown by the record was 
only a chancery receiver. He was not a statutory as- 
signee. His powers were possessory only. The title 
to the corporate property did not pass to him either by 
virtue of his appointment, nor was the appellant ordered 
to convey. Indeed the order required him not only to 
continue the manufacturing business “in the same man- 
‘‘ner that it has heretofore been carried on by said com- 
“pany,” but he was specifically directed to do this “as 
“such receiver in the corporate name of said company.” 


(Rec., 6.) 


It thus plainly appears that the appellant holds the 
legal title to its real estate. There is no judgment lien 
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thereon. The recoveries decreed herein did not constitute 
liens because the judicial custody prevented any such 
liens from attaching to the property. 


Neither does the decree enforce any specific lien cre- 
ated by contract or statute, or implied under the rules of 
equity. 

When a mortgage is foreclosed the decree only effect- 
uates the power of sale contracted for by the mortgagor, 
and the legal title after sale takes effect, by relation to 
the original lien, resulting by statute from the execution 
of the mortgage. | 


When equity decrees the sale of equitable assets, it 
simply enforces a lien created by the filing of the bill in 
the nature of an equitable mortgage. (3 Pomeroy, 
SS 1414, 1234.) 

This decree is not sustainable on any theory which 
usually applies to chancery proceedings. It assumes to 
ordcr the sale of specific land by a commissioner, the legal 
title whereof is in appellant ane which is not subject to any 
contract, statutory or equitable lien whatever. 

In the absence of any specific lien upon land, equity is 
without power to decree a specific remedy against it. 
The legal title to real estate which is not directly the sub- 
ject-matter of controversy before it, cannot be sold and 
aliened by its decree. 

It has no inherent power to sell and transfer the legal 
title to property subject to execution, any more than or- 
dinary process at law can reach equitable assets. 
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vil. EqQuiry COURTS AS SUCH HAVE NO INHERENT 
POWER TO ASCERTAIN THE DEBTS AND SETTLE ALL 
THE AFFAIRS OF INSOLVENT CORPORATIONS. SUCH JU- 
RISDICTION IS WHOLLY STATUTORY. FEDERAL COURTS 
HAVE NO POWEK TO ADMINISTER ANY SUCH ‘“ WINDING 
UP ” LAWS OF THE STATES, EVEN IF ENACTED. 


It is fully demonstrated by the record that the Circuit 
court in this action assumed and exercised a plenary 
jurisdiction to ascertain, adjust and decree all the affairs 
of the appellant. If its decree is affirmed and executed 
it necessarily results that a corporation exisiing under 
state laws has at the suit of common creditors been as 
completely wound up and dissolved under an equity de- 
cree in a Federal court as though it had been accom- 
plished under proceedings in insolvency under some ex- 
press enactment. Legislation in many of the states cre- 
ates a code of procedure by which the local courts are 
vested with specific jurisdiction to administer and dis- 
tribute the assets of insolvent corporations. The vital 
principle of all such statutes is that the jurisdiction, in 
order to be effective, must proceed zz rem, and thus con- 
clude all creditors by its action. The appointment of a 
receiver or trustee in such proceedings differing alto- 
gether from a provisional receivership in chancery is held 
to be the final order dissolving the corporation and the 
basis of the creditors rights. By force of the law, the 
title of the corporate property becomes at once vested in 
the receiver, whose powers and estate are derived wholly 
from the statute, and not the order of appointment. 
Equally the method of converting the assets, the probate 
of claims and the priority of distribution, are determined 
by the law. 


“4 


4 
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There is no statute of Ohio by which the creditor of 
a local corporation, either by judgment or on contract, 
can initiate an involuntary bankruptcy proceeding against 
such debtor and proceed to close up its affairs. 

No court of Ohio, either at xzs¢ Pr7us or on appeal has 
ever asserted the existence of such visitorial power over 
corporations. 


Even if such an insolvent system had been created by 
the laws of Ohio and jurisdiction vested in the local courts 
to execute the statute, it seems clear that the Circuit 
Courts of the United States in equity would possess no 
rightful power to entertain proceedings under such state 
law, any more than they have jurisdiction concurrently 
with the state courts to probate wills or administer gener- 
ally, the estates of deceased persdhs. 

Jurisdiction in equity is not identical with proceedings 
in insolvency or bankruptcy. Jurisdiction in the latter 
instance is su generis, specially created and vested. Even 
when exercisable by courts of equity, it is not by reason 
of any original rightful cognizance, but solely by virtue 
of an express statutory grant of power. 


Bankruptcy jurisdiction in England exists wholly apart 
from what is known as the rightful domain of her equity 
courts. The acts of parliament creating the systems of 
bankruptcy and “ winding up ” of insolvent corporations 
conclusively establish that inherent equity jurisdiction, as 
understood in that country, is wholly without power to 
adopt methods or accomplish results identical with those 
provided by such express enactment. 


While the equity courts of the United States can 
ameliorate the remedies it administers and adopt and en- 
force an enlarged equitable right which is created by 
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local statute, it must be in subjection to the fundamental 
restriction, that the remedy must be substantially con- 
sistent with the ordinary modes of proceeding on the 
chancery side of the Federal court, and must not depart 
from what legitimately belongs to usual equity practice. 


Clark v. Smith, 13 Pet., 195. 


The ordinary equity practice, as observed in England, 
does not embrace and is not consistent with the procedure 
in insolvency. 

The contrary view would compel the Federal courts, 
in administering an equitable jurisdiction which is said to 
be uniform throughout the United States to adopt and 
enforce, all the widely differing systems of insolvent laws 
adopted by the several states. 


In the absence of any local statute giving color to the 
exercise of- such jurisdiction the appellees are necessarily 
compelled to sustain the proposition that the Circuit Court 
by virtue of its general equity powers alone had rightful 
jurisdiction to ascertain its debts, sell its estate and “ wind 
up” the appellant, because it was alleged to be “insol- 
vent.” 


This is equivalent to asserting that equity, in the ab- 
sence of a system of bankruptcy or insolvency can law- 
fully evolve and enforce a vague and discretionary one of 
its own. 


As applied toward individual insolvent debtors, no one 
would dare support a proposition so preposterous. , 


It was, however, contended below and doubtless will 
be repeated here, that such marked distinction exists be- 
tween corporate and individual insolvents, as to fully 
sustain the sequestration and sale of appellant’s property. 

The basis of this claim for such exceptional enlarge- 
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ment of judicial power over the property of corporate 
debtors rests on two theories. 


First. That equity must regard an insolvent cor pora- 
tion as civilly dead, and should therefore seize and admin- 
ister tts property. 

C. J. Marshall declared in Prov. Bk. v. Billings, 4 Pet., 
514, “ the great object of a corporation is to bestow the 
‘character and properties of individuality on a collective 
“and changing body of men.” 

No court, whether of equity or common law jurisdic- 
tion, has, therefore, any right to deal with a corporation 
as dead when it is actually alive. The termination of its 
existence is not the result of some invented fiction. It is 
ascertainable as a fact with the same precision as the de- 
cease of a natural person. It dies only as the result of 
voluntary surrender of its franchises, the repeal of its 
charter, or as the result of some judicial sentence in a di- 
rect proceeding by the state. An equity court, and 
especially a federal one, has not the semblance of power 
to either directly or indirectly dissolve the corporation, or 
in the absence of any direct sentence of ouster to collater- 
ally proceed to decree against its property upon the fic- 
tion that it is to be considered as no longer possessed of 
capacity. 

The laws of Ohio created the appellant and until its 
existence ends in some manner authorized by those laws, 
it has full capacity to own and enjoy its property and 
deal with its creditors exactly as an individual may do. 

The Circuit court had no power either to end its life or 
treat it as dead. 


If the mere fact of insolvency existing before suit was 
brought /pso facto created civil death, then the action it- 
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self was an absurdity, as the only defendant was a cor- 
poration without either capacity or life. 


It was equally absurd to proceed to decree when the 
only process upon which to base the jurisdiction, was 
served upon the former officer of a corporatioa no longer 
existing. 

Notwithstanding the fiction, the fact remains that the 
defendant was sued as a corporation in full life; its exist 
ence has never been terminated in any way known to the 
law; it has never been ordered to deed its real estate or 
assign its personal property, and it now holds the legal 
title thereto as fully as it did before this suit was brought. 
By express order the receiver’s business has been carried 
on in the corporate name; the money decrees in favor of 
the creditors were directly 72 fersonam against appellant; 
and it was ordered by name within five days to pay these 
recoveries in order to protect its property from sale. 


Upon such a record it is apparent that the appellant must 
be held to be a corporation with full life and capacity. 
Bank of Bethel v. Bank, 14 Wall., 383. 


Another theory invoked to sustain the judicial action 
is : 

Second. The assets of a corporation become, upon insol- 
vency, a trust fund for the benefi: of all creditors rateably, 
and equity will serze and appropriate them for that pur- 
pose. | 

If, as the authorities declare, corporate ownership of 
property in the absence of qualifying statutes, is the equiv- 
alent of individual ownership, the vague doctrine of a 
trust has no application. 


In one sense every debtor holds his property in trust 


7I 


for his creditors. He is not permitted by any device to 
secure to himself the enjoyment of any portion to the 
prejudice of his creditors. In this view corporate prop- 
erty is a trust fund also, and stockholders cannot divide 
any share thereof among themselves leaving corporate 
creditors unpaid. Creditors holding mere personal obli- 
gations of the corporation have no primary lien, charge 
or equity against the corporate assets themselves. Nor 
does the fact of even ascertained insolvency create any 
such equity against specific corporate property any more 
than in case of individual ownership. 

This court has fully approved the doctrine of Lord 
Harwicke in Lacam vy. Martius, 1 Vesey, 312, which 
was cited in Williams v. Brown, 4 Johns., Ch. 685. 


« This court does secure an equitable distribution of 
« the real and personal assets of the deceased debtor upon 
“the terms and under .the limitations explained at 
“large in. the case of Zhompson v. Brown, but the 
‘¢ doctrine in that case does not apply to the estates of 
‘‘ debtors in full life for there is no equitable trust created 
‘‘ and attached to the distinction of the effects in the latter 

** case.” 
Frecd S. & 7. Bankyv. Earl, 110 U. S., 

710. 


The appellant is now and was when suit brought “a 
debtor in full life.” | 


It stands in judgment that no trust or charge regulating 
the distribution of assets arises upon the insolvency of a 
firm. The members are liable to suit as before and 
any creditor can obtain a lien on the assets by superior 
diligence. 


Ld. Eldin in 
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Ex parte Ruffin, 6 Vesey, 119. 
Vanalstyne v. Cook, 25 N. Y., 489. 
Blow v. Gage, 44 Ill., 208. | 
Crippen v. Hudson, 3 Keman, 161. 


Acting in good faith the debtor notwithstanding insol- 
vency, can in the absence of a prohibiting statute, carry 
on business, alienate his estate, and prefer creditors by 
payment or security. 


A corporate debtor has exactly the same right, unless 
restrained by some express enactment. There isno such 
restraint in any Ohio legislation. 


This absolute right to the use, enjoyment and power 
of alienation and preference is possessed by the corporate 
debtor to precisely the same extent as though it was a 
natural person. 

2 Perry on Trusts § 588. 


It logically results from this, that the creditors of insol- 
vent corporations in the absence of legislation which re- 
strains them have exactly the same right to sue the debtor 
and fasten a lien upon its property as in case of an indi- 
vidual. 


These correlative rights of debtor and creditor are 
wholly inconsistent with the idea that insolvency by its 
own vigor operates as an implied assignment of the entire 
corporate property for the equal benefit of creditors. 


The precise pointarosein A/ickles v. Roch. City Bank 
11 Paige, 118. 

The Genessee Cotton Mills became hopelessly insolvent, 
suspended business, and its trustees resolved to close up 
its affairs. Long afterwards, and with notice, the bank 
being a creditor, brought suit against the insolvent, re- 
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covered judgment and sold out its real and personal 
property. Another creditor brought suit to impeach 
these transactions, but they were sustained. 

The opinion says: 

‘Until a judgment upon a guo warranto, or a decree 
‘of this court has declareda surrender of the corporate 
“franchises and the dissolution of the corporation, any 
“creditor is at liberty to proceed by suit against the cor- 
‘poration and its property to obtain satisfaction of his 
«“ debt in the same manner as if the alleged surrender by 
‘insolvency or non-user had not occurred.” 


In a recent judgment of thiscourt it is declared that the 

“rules applicable to a going corporation, remain appli- 
“cable notwithstanding it may have become insolvent, 
‘and ceased to carry on its operations, when it continues, 
‘in the possession and exercise of all corporate powers 
‘essential to the collection of debts, the enforcement of 
«liabilities and the application of assets to the payment of 
“ creditors.” ; 

TTawkins v. Glenn, 131 U.S., 319. 


The attempt was made in New York at a very early 
day to establish a comprehensive and exceptional juris- 
diction over corporations in equity, based upon the idea 
of a trust. Chancellor Kent after an elaborate review of 
the English cases, held that chancery had no visitorial 
power over such bodies, “but at the same time I admit 
“that the persons who from time to time exercise the 
“ corporate powers may intheir character of trustees be 
“accountable to this court for a fraudulent breach of trust 
“and to this plain and ordinary head of equity, the juris- 


“diction of this court over corporations ought to be con- 


‘‘ fined.”’ 


Alt. Gen. vy. Utica /ns. Co. 2 Johns Ch., 
389. 
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The doctrine of equitable cognizance over the assets 
of insolvent corporations underlies a decision rendered by 
the highest court in Connecticut, in 1826. 

The Eagle Bank failed. Subsequently it mortgaged 
its real estate, assigned divers securities, and paid cash to 
one of its creditors—the Savings Bank of New Haven, 
who knew of the insolvency. Catlin another creditor of 
the insolvent bank brought suit in equity impeaching 
these transactions and asking to have them set aside. 


The court thus state the theory of the bill: 


«It has been insisted for the plaintiff that on the actual 
“insolvency of the bank the corporation were the trus- 
“tees of the creditors, and if this be true the latter 
“became the ces/u/ gue trusts of all the corporate estate.” 
It thereupon repudiates the equitable jurisdiction in these 
words: 

‘The insolvent banking corporation is just as much a 
‘‘trustee of the creditors, and no more, as the insolvent 
‘individual is the trustee of his creditors. The relation 
‘‘of debtor and creditor exists in both cases, but from 
* this relation no trust arises.” 

With reference to the insolvency of corporations, it 
was declared: 

“Tt is the law of chancery that they may prefer one 
“creditor to another, and this on a principle of analogy 
“refutes entirely the supposition of a trust in this case.” 

For these reasons it was finally adjudged: 

“It is unquestionable that the jurisdiction of chancery 
‘does not extend to the disposal of the corporate estate 
“or funds of the Eagle Bank.” 

Catlin v. Eagle Bank, 6 Conn., 233. 


= /> 
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This ruling was cited and approved in the case of 
Pond Co. v. Clark, 25 Conn., 97, wherein it was dis- 
tinctly held that the mere insolvency of a corporation 
neither impairs its power to manage its affairs nor con- 
verts its property into a trust fund for the benefit of its 
creditors. 

The leading case of Catlin v. Bank has been followed 

- and made the principle of the decision in many cases. 
fluxton v. Bishop, 3 Wend., 13. 
Dana v. Bank, 5S. & R., 224. 
DeRingher v. Church, 3 Comst., 238. 
Bank of U.S. v. Huth, 4 B. Mon., 423. 
Slate v. Bank, 6 G. & J., 205. 
Arthur v. Bank, 9 S. & M., 430. 


Upon this ground text writers and courts uniformly 
deny that equity courts have any power to liquidate the 
wn affairs of corporations, unless specially empowered by 


statute. 


Morawetz says: “ Creditors of a corporation have no 
“ greater rights against their debtor than the creditors of 
‘‘an individual would have. They must enforce legal 
‘claims at law, and reach equitable assets in equity.” 2 
Vol., Sec. 860, 1,040. | 

The text of High is: “It is to be observed at the 
“outset that the general jurisdiction of equity over cor- 
* porate bodies does not extend to the power of dissolv- 
“ing the corporation or of winding up its affairs and 
“ sequestering the corporate property and effects in the 

- «absence of express authority.” High on Rec., §283. 
According to Pomeroy, $171, 1,316, these actions to 
wind up corporations are wholly statutory and “do not 
“belong to the general equitable jurisdiction.” | 
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_The cases are numerous where it has been decided 
that a Court of equity, as such, has no power to appoint 
a receiver and decree a sale, and full settlement of the 
affairs of a corporation, on the allegation of insolvency. 

Neall v. Hill, 15 Cal., 146. 

French Bank Case, 53 Cal., 495. 
Treadwell vy. Man. Co., 7 Gray, 399. 
Baker v. R. R. Co., 34 La. Ann., 754. 
Slate v. Lus. Co., 8 Humph., 238. 


In Pond v. Fram. & Lowell R. R., 130 Mass., 194, 
the Supreme Judicial court of Massachusetts thus refused 
the application of a creditor without judgment for a 
receivership of an insolvent corporation. 


«“ The allegation that the defendant corporation is insol- 
“ vent does not aid plaintiff. In the absence of any stat- 
‘ute giving this power, this court has no authority to 
‘act as a court of insolvency for the liquidation of the 
«affairs of an insolvent railroad corporation.” 


Not a single respectable authority, either in this coun- 
try or England, cin be found which asserts that equity 
courts, in the absence of an express statute enlarging their 
powers, have any rightful jurisdiction at the suit of cred- 
itors without judgment to seize the property of a corpor- 
ation, sell and distribute the proceeds among creditors 
and wind up its affairs. 


In the absence of enabling legislation the doctrine that 
corporate property is a trust fund only authorizes an 
equity court to apply protecting and corrective remedies 
within the limitations stated ‘in Curran vy. Arkansas, 15 


How., 307 and Railway v. Ham, 114 U.S. 594. 


As there was in this cause no relation except that of 
creditor without lien, charge, equity, express trust or 


77 


claim of fraud, the case does not fall under any estab- 
lished head of equity power. 


It is impossible upon the vague idea ofa trust to create 


a new and dangerous enlargement of equity power, with- 


out as expressed in Catlin v. Bank, “ taking leave of every 
“ established principle and beating the air.” 


HENRY CRAWFORD. 
December, 1889. 
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STATEMENT OF THE CASE. 


Owing to the fact that the printed record and additional 
record, filed under stipulation in this cause, are somewhat 
irregular and confused in arrangement with respect to the 
dates of the various events recorded, I have thought that it 
would assist the court to make the following statement of events 
occurring in the cause, in their chronological order, with their 
respective dates of occurrence, together with references to 
the pages of the record and addition to the record. 


February 20th, 1883, bill filed. 
RECORD, PAGES I TO 3. 
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February 20th, 1883. Subpcena issued for defendant, Brown, 
Bonnell & Company. 
ADDITION TO RECORD, PAGE 6. 


February 20th, 1883. Appearance of defendant. 
ADDITION TO RECORD, PAGE 7. 
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February 20th, 1883. Affidavit of H. H. Brown. 
ADDITION TO RECORD. PAGE 8. 


February 20th, 1883. Decree appointing receiver. 
RECORD, PAGE 5. 
Bond of receiver. 
ADDITION TO RECORD, PAGE 7. 
February 21st, 1883. Service of subpcena on defendant, 
Brown, Bonnell & Company. : 
ADDITION TO RECORD, PAGE 6. 


February 26th, 1883. Order to receiver to institute suits. 
ADDITIONAL RECORD, PAGE 9. 
March 28th, 1883. Supplemental bill filed. 
RECORD, PAGE 3. 
April 6th, 1883. Subpoena on supplemental bill and return. 
ADDITION TO RECORD, PAGE 10. 


April 23rd, 1883. Order for creditors to file claims by 


petition. 
ADDITION TO RECORD, PAGE 12. 


May goth, 1883. Appearance docket showing dates of 
filing petitions of creditors under former order. 
ADDITION TO RECORD, PAGE 249. 


May 17th, 1883. Petition of Rossie Iron Works. 
ADDITIONAL RECORD, PAGE 13. 


Petition of the Greenville National Bank, showing charac- 
ter of petitions filed under former order. 
ADDITION TO RECORD, PAGE 252. 
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May 29th, 1883. Petition of Florence Mining Company. 
ADDITION TO RECORD, PAGE 15. 


June 6th, 1883. Petition of Manufacturers and Traders 

Bank. 
ADDITION TO RECORD, PAGE 20. 

June 14th, 1883. Pro confesso on original and supple- 

mental bills. 
ADDITION TO RECORD, PAGES 21-22. 

July 17th, 1883. Order appointing special master to take 

an account of claims of creditors and marshal liens. 
RECORD, PAGE 33. 


Report of master on claim of Florence Mining Company. 
ADDITION TO RECORD, PAGE 23. 


Exceptions to such report. 
ADDITION TO RECORD, PAGE 25. 


November 24th, 1883. Demurrer of R. J. Wick to the bill 
of complaint. 
ADDITION TO RECORD, PAGE 29. 
November 24th, 1883. Pleas of Brown, Bonnell & Come 
pany. 
RECORD, PAGE 9. 
November 26th, 1883. Motion of complainant to strike 
from files demurrer of Wick. 
ADDITION TO RECORD, PAGE 33. 
November 26th, 1883. Motion to strike from files pleas of 
Brown, Bonnell & Company. 
ADDITION TO RECORD, PAGE 33. 
December 18th, 1883. Motion to discharge receiver. 
RECORD, PAGE 10. 
December 24th, 1883. Order striking from files demurrer 
of Wick and motion of Mathews, Williams, et al. 
ADDITION TO RECORD, PAGE 61. 
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December 24th, 1883. Leave to Commercial National 
Bank and others to file answers to original and supplemental 
bills ; as of December 18th, 1883. 

ADDITION TO RECORD, PAGE 61. 


Joint and several answer and cross-bill of Commercial 
National Bank, Charles A. Otis, et al. 
ADDITION TO RECORD, PAGE 34. 


December 24th, 1883. Motion to discharge receiver over- 


ruled. 
RECORD, PAGE 10. 


December 24th, 1883. Order for clerk to pay judgment 
of Negaunee Concentrating Company. 
RECORD, PAGE II. 


January 28th, 1884. Reply to answer of Commercial Na- 
tional Bank filed. 
ADDITION TO RECORD, PAGE 62. 


June 24th, 1884. Subpoena for Brown, Bonnell & Com- 
pany on intervening petition of Commercial National Bank. 
ADDITION TO RECORD, PAGE 210-211. 


February 20th, 1884. Order that answer of Commercial 
National Bank and others be treated as intervening bill, and 
leave given to one or more creditors to answer same. 

ADDITION TO RECORD, PAGE 63. 


March Ist, 1884. Answer of Second National Bank of 
Ravenna to intervening petition of Commercial National 


Bank. 
ADDITION TO RECORD, PAGE 63. 


March Ist, 1884. Response of Manufacturers and Traders 
Bank to intervening petition of Commercial National Bank. 
RECORD, PAGE 30. 


June 11th, 1884. Report of special master on claims of 
creditors. 


RECORD, PAGE 36. 


5 


January 13th, 1885. Supplemental report of special master, 
RECORD, PAGE 36. 


May 2nd, 1885. Report of special master on issues made 
by the intervening petition of the Commercial National Bank 
and others. 

ADDITION TO RECORD, PAGE 68. 

May 2nd, 1885. Testimony taken before master on issues 
made by intervening petition of Commercial National Bank 
and others filed. 

ADDITION TO RECORD, PAGE 74. 


June Ist, 1885. Exceptions to report of special master 
filed May 2nd, 1885. 
ADDITION TO RECORD, PAGE 215. 


September 24th, 1885. Decree of court with respect to 
exceptions of Warden to report of special master on the issues 
made by intervening petition of Commercial National Bank. 

ADDITION TO RECORD, PAGE 220. 


September 26th, 1885. Order for receiver to take an 
account of the plant and property generally that has come 
into his possession as receiver, and report to court. 

ADDITION TO RECORD, PAGE 221. 


November 20th, 1885. Report of receiver in compliance 


with the above order of court. 
ADDITION TO RECORD, PAGE 221. 


February term, 1886. Final decree in cause. 
RECORD, PAGE 38. 


At the time of the overruling of the motion to discharge 
the receiver, the record shows that all but one of the creditors 
of the defendant had filed petitions setting forth their respect- 
ive claims, praying general equitable relief, in accordance 
with the order of court made April 23rd, 1883. 
ADDITION TO RECORD, PAGE 249 TO 252. 
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On December Ist, 1883, there was filed the answer and 
cross-bill of the Commercial National Bank and others, set- 
ting up claims to a mortgage lien on the real estate of the de- 
fendant. The claims of two of the creditors, viz. The 
Negaunee Concentrating Company, one of the complainants, 
and The Manufacturers and Traders Bank of Buffalo, one of 
the subsequent petitioning creditors, appear to have been in 
‘tthe form of judgments. 

RECORD, PAGE If AND ADDITION TO RECORD, PAGE 20-21. 


Thirty-two of the creditors who had come into the case by 
filing their several petitions in response to the invitation of 
the bill and the order of the court, and whose claims amounted 
in the aggregate to $570,806.61, had, on November 22d, 1883: 
two days before the filing of the pleas of the defendant, and 
twenty-six days before the filing of the motion to discharge 
the receiver, obtained judgments on such claims in the state 
court of the county in which the real estate of the defendant 
was situated, and consequently would be preferred in the 
event such motion or pleas should prevail. 

ADDITION TO RECORD, PAGE 104. 


Additional judgments of a similar character were obtained 
by creditors before December 24th, 1883, the date of the over- 
ruling of the motion, in the aggregate amount of $147,467.79, 
making in all, judgments in the amount of $718,274.40. 

ADDITION TO RECORD, PAGES 104-105 and 166-167. 


These judgments were all confessed by the defendant, 
Brown, Bonnell & Company, in pursuance of a plan to give 
unjust and inequitable preferences to those creditors in whose 
favor they were entered. This fully appears from the testi- 
mony of F. H. Mathews, in the addition to the record from 
pages 166 to 172 inclusive. 

A pro confesso had been taken on the original and supple- 
mental bills ; the receiver had been directed to institute liti- 
gation for the purpose of collecting and protecting the assets 
of the defendant, and had, under the direction of the court, 
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been conducting the large business of the deferdant for a 
period of nine months. 

Stockholders and creditors, the only cestuts que trust, had 
acquiesced in the action of the court in appointing the re- 
ceiver, and in his operation of the works of the defendant, and 
by such acquiescence, had induced each other to believe that 
no advantage would be attempted to be gained by one over 
the other. 

It was then attempted by certain of the creditors, through 
the instrumentality of the officer of the defendant corporation, 
to oust the circuit court of its jurisdiction by paying off the 
Negaunee Concentrating Company's judgment, in ordtr that 
the claims of these certain creditors might become preferred 
claims, and that the property of the defendant might pass into 
the hands of a receiver appointed by a state court, which 
court would not administer remedies’ at law, but would assume 
jurisdiction in equity of exactly the same character as that 
being exercised by the circuit court, with the single exception 
that preferences would be allowed to the creditors, who, after 
their 2ppearance to the original and supplemental bills, had 
obtained judgments. 

That, in further pursuance of this plan, a receiver had been 
appointed by the state court who was to step into the position 
of the receiver appointed by the circuit court, appears, also, 
in the testimony of Mathews, pages 167 and 169 of addition to 
the record. : 

It will be seen, by examining the case, that the only ques- 
tions raised by the defendant are on the motion to discharge 
the receiver, and by the pléas of the defendant to the original 
and supplemental bill. 

RECORD, PAGES 9 AND 10. 

The motion to discharge the receiver is put upon the 
grounds as appears therein : 

“1st. That the court had no jurisdiction over the subject 

matter of the controversy and no jurisdiction to 
appoint a receiver. 
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“2d. Because on November 24th, 1883, the said judgment 
of the Negaunee Concentrating Company was 
fully paid and discharged, together with all costs, 
by payment of the full amount thereof to the clerk 
of this court as duly appears of record.” 

RECORD, PAGE 10. 


The first plea of the defendant sets up the same facts as 
to payment of the judgment of the Negaunee Concentrating 
Company that is referred to in the secoud ground of the 
motion to discharg: the receiver. 

The second plea is that the bill and vaciienmasiatel bill 
show that the complainants have a plain, adequate and com- 
plete remedy at law, and that in consequence and on the face 
of the pleadings the court has no jurisdiction. 

The only questions, therefore, raised by either the motion 
or the pleas, are: 


Ist. Did the circuit court have jurisdiction to appoint a 
receiver upon the allegations of the original and 
supplemental bills. 

2nd. Was such jurisdiction, if obtained, ousted by the 
subsequent pryment of the Negaunee Concen- 
trating Company's judgment. 


ARGUMENT. 


On the question as to whether it appears from the original 
and supplemental bills that the circuit court had no jurisdic- 
tion of the subject matter of the controversy and no juris- 
diction to appoint a receiver, it has at all times been urged 
in the court below, by counsel for the defendant, that this 
contention was based upon the fact, that it is not alleged in 
the original bill that an execution was issued on the judgment 
of the Negaunee Concentrating Company, and returned nadla 
bona, that such issuance and return of execution was a fact 
necessary to be alleged in the bill to give the court juris- 
diction. 
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[In the State of Rhode Island vs. The Commonwealth of 
Massachusetts, 12 Peters, 718, it is said by this court : “ Ju- 
risdiction is the power to hear and determine the subject mat- 
ter in controversy between parties to a suit ; to adjudicate or 
exercise any judicial power over them.” 

In Sage vs. Memphis & Little Rock Railroad, 125 U.5., 
Reports, 376, this court has said, through Mr. Justice Harlan; 
“Whether a receiver shall be appointed is always a matter of 
discretion, to be exercised sparingly and with great caution in 
the case of guasi public corporations operating a public high- 
way, and always with reference to the special circumstances 
of each case as it arises.” 

Certainly whatever it is within the dscretion of a court 
to do must be within its jurisdiction. 

The fact that execution has been issued and returned 
nulla bona is important only in that it proves under some 
circumstances that the complainants have exhausted their 
remedy at law, as in the case of a judgment creditor act- 
ing for himself alone, asking for the appointment of a receiver 
for his debtor's property, which, in fraud of the creditor's 
rights, has been put into the hands of a third person beyond 
the reach of execution. It is properly held in such case, 
essential, that execution should have been so returned. 

The sole purpose of alleging such an issuance and return 
of execution is to show conclusively that the property of the 
debtor cannot be reached a/ a// by the creditor, without the 
aid of the exrtaordinary power of a court of equity. 

There are, of course, many occasions and instances in 
which it can be made to appear that there is no adequate 
remedy at law, for a complainant otherwise than by return of 
execution nulla bona. 

But the case at bar is different in its character from an 
ordinary case of creditor's bill. It was plain from the bill that 
the enforcement of the rights and remedies at law of any cred- 
itor who was ina position so to do, by execution, would be 
unjust and inequitable to the other creditors and would not 
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sive adequate relief to all. The bill was brought by three 
creditors, one of whom had a judgment and the other two 
liquidated claims not yet due, These latter creditors evi- 
dently had no remedy at law, and, like many other creditors, 
in whose behalf the bill was brought, as well as for the com- 
plainants named, were in a position of the gravest danger, 
unless assisted by the chancellor in the appropriate way. For 
these complaining creditors, or one of them, to have alleged 
that they had themselves done the very thing which they 
asked the court to prevent others from doing, would have been 
manifestly absurd. 

The obtaining of the judgment alone, gave a lien to one 
of the complainants, on the real estate of the defendant, and 
probably such complainant had a bare legal right to enforce 
this lien of judgment by issuance of execution, but such en- 
forcement would have tended to injure the property of the 
defendant as a whole, and, consequently, to defeat partially at 
least, the rights of all other creditors situated less favorably. 

Therefore, finding that the defendant was insolvent, and 
having proper regard for the equitable rights of others, it 
abstained from interfering by execution with the property 
and assets which had then become a trust fund for the equal 
benefit of all creditors, and joined with the two other com- 
plainants for the benefit of all creditors, and invoked the exer- 
cise by the court of one of the most ancient and honored 
canons of equity jurisprudence; eguality 7s equity. 

In the case of Union Trust Company against Illinois Mid- 
land Railroad Company, 117 U. S. Reports, 455, this court, 
through Mr. Justice Blatchford, says: “ Property subject to 
liens and claims and debts of various characters and ranks, 
which is brought within the cognizance of a court of equity 
for administration and conversion into money and distribution 
is a trust fund; it is to be preserved for those entitled to it. 
This must be done by the hands of the court through officers. 
The character of the property gives character to the partic- 
ular species of preservation which it requires. Unimproved 
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land may lie idle, with only payment of taxes; improved 
property should be rented, movable property that is not per- 
ishable may be locked up and kept; but if perishable it must 
be sold by way of preservation. <A railroad and its appurte- 
nances is a peculiar species of property—not only will its 
structures deteriorate, decay and perish if not cared for and 
kept up, but its business and good will will pass away if it is 
not run and kept in good order.” 


In the case above quoted, there was in question the validity 


of certificates issued by a receiver appointed on a bill brought 


by a stockholder and two judgment creditors solely for the 
purpose of preserving the property from sale under execution 
until the whole indebtedness of the defendant could be ascer- 
tained, when, it was alleged, that a sufficient amount of 
money could be raised to pay off all indebtedness and have a 
sufficient surplus to run the road for the benefit of the stock- 
holders. 

The prayer of the bill was, that a receiver be appointed of 
all the rights and franchises of The Illinois Midland Com- 
pany, and of all the property in its control; and that an ac- 
count be taken of all the claims, liens and liabilities of its 
stockholders and creditors, and of those of the corporations 
above named, and they be ordered to be paid and adjusted, 
as the respective rights and interests of such stockholders 
and creditors should appear; and for further and other relief 
according to equity. 

The jurisdiction of a court of equity to appoint a receiver 
to preserve the property as a trust fund for various classes of 
creditors, general as well as judgment, was acknowledged by 
this court in sustaining the validity of the receivers certificates. 
The circumstances and facts of the last case cited are not dis- 
similar to the facts and circumstances alleged in the original 
and supplemental bill filed in the case at bar, except that in 
the latter the corporation is alleged to be insolvent. 

In Sage vs. Memphis & Little Rock R. R. Company, 
125 U.5., 361, above referred to, the complainant was a judg- 
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ment creditor who had wet issued execution on his judgment, 
and who brought suit for the benefit of himself alone, and 
not for the benefit of all creditors ; and yet in that case it is 
said, “The latter (the complainant,) was a judgment creditor 
of the company, and it was at his instance, in a suit com- 
menced by him, that its property was put in the hands of a 
receiver. This was done because in the opinion of the court, 
the appointment of a receiver was necessary to protect plain- 
tiff’s interests and rights. If the grounds set forth in the bill 
were not sufficient to justify the appointment of a receiver ¢Acy 
were ample to give the court jurisdiction. In the Union Trust 
Company against the Illinois Midland R. R. Company, 117 U. 
S., 434-458, the court said, ‘ The co-plaintiffs with Harvey 
were judgment creditors of the Paris & Decatur Company, 
with executions returned unsatisfied. The bill set out the 
precarious condition of all the property held and used by the 
Illinois Midland Company, and the necessity for a receiver in 
the interest of all the creditors of all four of the corporations, 
to prevent the levy of exccutions on such property; and it 
prayed for a judicial ascertainment and marshaling of all the 
debts of all the corporations and their payment and adjust- 
ment as the respective rights and interests of creditors might 
appear and for general relief. The plaintiffs set forth that 
they represented a majority of the stock in all the corpora- 
tions. This bill was quite sufficient to enable a court of equity 
to administer the property and marshal the debts, including 
those due the mortgage bondholders, making proper parties 
before adjudging the merits.’ In the present case, it is true 
Sage did not sue out execution upon his judgment and have 
a return xuulla dona; but that point has become im- 
material—-the railroad company made no such objection 
at the time the recetver was appointed, besides suing 
out an execution would, according to the facts and admissions 
of the parties, have been an idle ceremony, causing useless 
expense, and bringing no real beucfit to the plaintiff. It is 
true, also, that Sage did not sue in behalf of all of the credit- 
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ors of the company, or of such as might come in and contrib- 
ute to the expense of the litigation; he was not bound to 
pursue that course. It was his privilege, under the law, to suc 
for his own benefit, and it was within the power of the court, 
for his protection as a judgment creditor, to place the property 
of the debtor company for administration under its orders. 
We do not mean to say that a single judgment creditor, or 
any number of such creditors of a railroad company, are en- 
titled, as a matter of right, to have its property put in the 
hands of a receiver, merely because of its failure or refusal to 
pay its debts. Whether a receiver shall be appointed is always 
a matter of discretion, to be exercised sparingly and with 
great caution in the case of gvasé public corporations operat- 
ing a public highway, and always with reference to the special 
circumstances of each case as it arises. All that we say in 
this connection is, that under the circumstances presented in 
this case, the appointment of a receiver ts within the power of 
the court. The order appointing and directing him to operate 
and manage the property was not a nullity.” 

But the case at bar presents a much stronger ground in its 
circumstances for a claim that the circuit court had jurisdic- 
tion to appoint a receiver, than did the case above quoted 
from. The bill was brought, as in the case referred to, 
partly on a judgment, but in behalf of all creditors instead 
of one alone; it showed plainly the great danger of the good 
will, business and property of the defendant being destroyed 
by threatened attachments, judgments and executions and — 
the especial danger to those complaining creditors who by 
reason of the fact that their claims were not due, had no 
remedy at law whatever; it showed ample excuse for the 
non-issuance of execution at the time of filing the original 
bill, when it alleged /Aat the defendant corporation was 
insolvent, and that such tssuance and levy would work irre- 
parable injury and would be inequitable as among creditors. 
By the supplemental, or, perhaps more accurately speaking, 
the amended bill, it was shown that execution had been issued 
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and returned xud/a bona, if asa simple matter of form that 
allegation was necessary, and further showed that there were 
liens on the property of the defendant and a necessity for an 
accounting and marshaling of liens, and prayed for an ulti- 
mate sale of the property of the defendant and an equitable 
distribution of the proceeds. : 

It can, then, be confidently urged in the light of these 
authorities that the circuit court had jurisdiction to appoint 
a receiver upon the allegations of the original and supple- 
mental bills, or at least, that such appointment was not a nul- 
lity. 

But broader ground for this contention is found in the prop- 
osition, that the assets belonging to and in the possession of an 
insolvent corporation constitute a trust fund for the equal ben- 

_efit of creditors and that courts of equity have, always, juris- 

diction to administer trusts, when their interference by what- 

ever remedy is appropriate is necessary to the protection and ° 
enforcement of such trust. 

In the case of Sawyer vs. Hoag, 17 Wall., 620, this court, 
through Mr. Justice Miller, said, “ Though it be a doctrine of 
modern date, we think it now well established that the capital 
stock of a corporation, especially its unpaid subscriptions, is a 
trust fund for the benefit of the general creditors of the corpo- 
ration; and when we consider the rapid development of cor- 
porations as instrumentalities of the commercial and business 
world in the last few years, with the corresponding necessity 
of adapting legal principles to the new and varying exigencies 
of this business, it is no solid objection to such a principle 
that it is modern, for the occasion for it could not have sooner 
arisen.” 

This case has become a leading case and has been cited 
and the doctrine therein announced, approved and followed in ad 
numerous instances. : 

In Upton, assignee, vs. Fribilcock, 91 U. S., page 47, it is 
said: ‘ The capital stock of a moneyed corporation is a fund 
for the payments of its debts; it is a trust fund of which the 


or 
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directors are the trustees; it is a trust to be managed for the 
benefit of its shareholders during its life, and for the benefit of 
its creditors in the event of its dissolution. This duty is a 
sacred one and cannot be disregarded.” 

In Scammon vs. Kimball, assignee, 92 U. S., page 367, 
the doctrine referred to is approved, and it is further said, on 
the authority of 7 Wall., 416 “ Equity regards the capital 
stock and property of a corporation as held in trust for the 
payment of the debts of a corporation, and recognizes the 
right of creditors to pursue such properties into whosesoever 
possession the same may be transferred, unless the stock or 
property has passed into the hands of a dena fide purchaser ;" 
and further, “ Where the fund has been improperly distributed 
among the stockholders, or passed into the hands of third 
persons not doxa fide creditors or purchasers, the established 
rule in equity is, if the debts of the company remain unpaid, 
that such holders take the fund charged with the trust in favor 
of the creditors, which a court of equity will enforce, and 
compel the application of the same to the satisfaction of the 
debts of the corporation.” 

In County of Morgan vs. Allen, 103 U.S., page 508, Sawyer 
vs. Hoag is cited and approved and also Sanger vs. Upton, 91 
U.S. 56, and it is said: ‘* The capital stock of an incorporated 
company is a fund set apart for the payments of its debts. * * * 
The creditors have a lien upon it in equity.” 

In the cases of Scovill vs. Thayer, 105 U. S., 152; Patter- 
son vs. Lynde,.106 U. S., 521, and Cook County National 
Bank vs. United States, 107 U.S., 452, Sawyer vs. Hoag is 
cited and approved. 

In the earlier case of Railroad Company vs. Howard, 7 
Wall., 409, Mr. Justice Clifford said : 

‘Equity regards the property of a corporation as held in 
trust for the payment of the debts of the corporation and rec- 
ognizes the right of creditors to pursue it into whosesoever 
possession it may be transferred unless it has passed into the 
hands of a dona fide purchaser.” 
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In Curran vs. State of Arkansas, 15 Howard, 311, the 
court through Curtis, J., says: “ Indeed, if it be once admitted 
that the property of an insolvent trading corporation, while 
under the management of its officers, is a trust fund in their 
hands for the benefit of creditors it follows, that a court of 
equity which never allows a trust to fail for want of a trustee 
would see to the execution of that trust, although by the dis- 
solution of the corporation, the legal title to its property had 
been changed.” And quoting from Chancellor Kent, says 
further, “ The rule of the common law has in fact become 
obsolete ; it has never been applied to ¢zso/vent or dissolved 
moneyed corporations in England. The sound doctrine now 
is, as shown by statutes and judicial decisions, that the capi- 
tal and debts of banking and other moneyed corporations con- 
stitutes a trust fund and pledge for the payment of creditors 
and stockholders, and a court of equity will lay hold of the 
fund and see that it be duly collected and applied. The case 
of Hower vs. Thornton, 8 Georgia R. 491, and other cases 
before referred to in this opinion, are in conformity with this 
doctrine ; and in our judgment, a law distributing the property 
of an insolvent trading or banking company among its stock- 
holders, or giving it to strangers, or seizing it to the use of the 
state, would as clearly impair the obligations of its contracts 
as a law giving to the heirs the effects of a deceased natural 
person to the exclusion of his creditors, would impair the 
obligation of his contracts.” 

Upon these authorities it can be claimed that all the prop- 
erty and assets of an insolvent corporation constitute a trust 
fund for creditors, and that courts of equity will lend their 
aid for the purpose of obtaining such property from third per- 
sons other than dona fide purchasers ; that equity will, also, 
interpose its authority to prevent wzegua/ distribution of the 
fund when such distribution is attempted by means of set-offs, 
which would result in a preference, or, as said by Mr. Justice 
Miller, in Sawyer vs. Hoag: “ The debt which the appellant 
owed for his stock was a trust fund devoted to the payment of 


all the creditors of the company. As soon as the company 
became insolvent, and this fact became known to the appel- 
lant, the right of set-off, for an ordinary debt to its full amount, 
ceased. It became a fund belonging equally in equity to all 
the creditors and could not be appropriated by the debtor to 
the exclusive payment of his own claim.” 

But the position of the appellant is that equity will not 
interfere to enforce the trust by an equal distribution of 
the trust fund, unless it is alleged by the.complainant that 
he himself has attempted to secure an wxegual distribution 
of such fund, for his own benefit, by the issuance of execu- 
tion, and has failed to accomplish his inequitable purpose as 
evidenced by the return of the execution walla bona; that the 
chancellor cannot, for want of jurisdiction, listen to an appeal 
to do equity unless it comes from one who can allege the 
existence of facts that prove conclusively that he has done 
other than equity ; that the suitor must first soil his hands, 
and prove it too, before coming into a court of equity ; that 
the time-honored maxims must be reversed, and, in effect, 
that jurisdiction in equity must be founded upon confessed 
inequity. 

The simple statement of this proposition seems sufficient 
to condemn it, but authorities are not wanting. 

Some of the older text books and decisions in describing 
the right of a creditor to pursue his remedy in equity, have 
said, perhaps somewhat carelessly, that, after the obtaining of 
judgment and the issuance of execution and its return xa//a 
ona, the creditor could ask relief in equity ; and the idea has 
to some extent become current that such judgment and exe- 
cution and return were necessary pre-requisites to the obtain- 
i ng of equity-jurisdiction in behalf of a creditor, under any and 
all circumstances. The idea grew naturally enough, because, 
in most cases, a creditor was seeking by means of equity, to col- 
lect his debt from asets which execution could not reach because 
of their intangible character, and so of course he was required 
to show in the first instance that he needed the assistance 
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of equity on accouunt of the absence of tangible property ; or 
else the creditor was seeking to obtain payment of his claim 
out of property transferred by his judgment debtor, either cor- 
poration or natural person, to other than a dexa fide purchaser. 
In this latter case a court of equity would not lend its aid 
until the property, if any, left in the hands of the debtor, had 
been exhausted. 

These kind of cases being the only ones in which, prior to 
the adoption by the courts of the idea that the property of 
an insolvent corporation is a trust fund, a judgment creditor 
ever came into a court of equity for aid, supplemental to his 
judgment, when, finally, the trust idea was adopted, it was to 
some extent carelessly assumed by the bar that the same old 
form of allegation, with respect to the issuance of execution 
and return zu//a bona was necessary to give jurisdiction. nd 
so, in such cases as Union Trust Company vs. Illinois Midland 
Railroad, before cited, where the whole theory of the bill was, 
that the respondent “ad property subject to levy of execution, 
and that such levies were threatened, and, if permitted to be 
made. would tend to greatly injure the property, we find, nev- 
ertheless, inserted in the bill, possibly in a spirit of abundant 
respect for form instead of substance, the allegation that exe- 
cution has been returned unsatisfied. 

The allegation must necessarily be untrue if the rest of the 
bill is true. But apparently some cabalistic power has been 
attributed to the words as an open sesame to the doors of a 
court of equity. ) 

If the use of this allegation is not only unnecessary, but 
actually improper, we are forced to the admission that so long 
as anything remains of a trust fund, undiverted from ‘the uses 
of the trust, equity will refuse to interfere to protect it ; but 


when once it is made to appear that all of the trust fund has 


been exhausted by unfair enforcements of legal rights, in vio- 
lation of the principle of equity, which requires equal distri- 
bution, then for the first time will a court of chancery have 
jurisdiction to appoint a receiver. 
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In the case at bar, if we apply this rule, as urged by the 
appellant, we shall inevitably come to the conclusion that 
when as many of the creditors as could, had obtained judg- 
ment on their respective claims and had collected them by 
execution and sales of portions of the property and assets, 
made from time to time, and had thereby exhausted the 
whole of the property and assets of Brown, Bonnell & Co., 
then, if some unfortunate creditor, who had been unable to 
obtain a judgment as early as the rest, and whose execution 
in consequence had been returned xvud/a dona, had come into 
the court below, showing this deplorable state of things, and 
that there was no longer any fund that required protection, or 
out of which, in any way, he could hope to make his claim, 
then for the first time could the court have taken jurisdiction. 
In short, that it must have been first shown that there was no 
fund to be received or administered before the court could 
have appointed a receiver. 

This surely is an instance of reductio ad absurdum. 

Although, as has been before stated, reference has been 
made, more or less frequently, in decisions and text books, to 
the fact that, in certain cases, where a judgment creditor was 
complainant and a corporation was defendant, the complain- 
ing creditor, “ after obtaining judgment upon which execution 
had been returned nulla bona,’ had filed his bill asking the 
appointment of a receiver, yet, in no case or text book is it 
affirmatively announced that, in such a case as the one at bar, 
where the complainants are in no sense bringing a creditor's 
bill, but are simply ces¢éus gue trust asking the protection of 
a trust fund and the enforcement of the trust, the obtaining 
of a judgment and return of execution unsatisfied is necessary 
to be alleged to give jurisdiction to a court of equity. 

In many cases the jurisdiction of the court is put upon 
other ground than the return of execution unsatisfied, and 
no mention is made of the necessity or propriety of such alle- 
gation. 

In Graham vs. Railroad Co., to2 U.5S., 161, Mr. Justice 
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Bradley uses the following language: ‘When a corporation 
becomes insolvent, it is so far civilly dead that its property 
may be administered as a trust fund for the benefit of its 
stockholders and creditors. A court of equity at the instance 
of the proper parties will then make those funds trust funds, 
which in other circumstances are as much the absolute prop- 
erty of the corporation as any man’s property ts his.” 

In the case of Coit vs. North Carolina Gold Amalgamating 
Co., 14 Federal Reporter, 13, the same learned justice says: 
“Prior to its insolvency a corporation holds its property as 
any other person, not in trust, but absolutely in the exercise 
of direct dominion and supreme control. But when a cor- 
poration becomes insolvent, then according to the holdings 
of courts of equity, its property becomes a trust fund for the 
payment of creditors. This is true at all events in cases 
where the property has not been subjected to execution or 
disposed of by way of assignment or other appropriation to 
particular debts. The trust embraces all the prop- 
erty of the corporation ; embraces its real estate and its 
choses in action.” | 

Professor Pomeroy, in his analysis of the meaning and 
application of the equity maxim, “ Equality is equity”, says, 
in vol. 1, p. 410, Pomeroy’s Equity Jurisprudence: “Another 
remarkable and most just application of the principle, often 
leading to results very different from those produced by the 
operation of legal rules, may be seen in all those instances 
where a court of equity acquires jurisdiction, from any cause, 
to wind up, distribute or settle an estate, property or fund 
against which there are a number of separate claimants. 
One example is that in settling the affairs of an insolvent 
partnership, corporation or individual debtor, in a creditors 
suit brought by one on behalf of all other creditors, where 
the assets are not sufficient to satisfy all demands in full; the 
court always proceeds upon the principle that equality is 
equity, and of apportioning the property pro rata among all 


the creditors.” 
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In Terry vs. Anderson, 95 U. 5., 636, Chief Justice Waite 
said: “ Ordinarily a creditor must put his demand into judg- 
ment against his debtor and exhaust his remedies at law be- 
fore he can proceed in equity to subject choses in action to 
its payment. 

To this rule, however, there are some exceptions, and we 
are not prepared to say that a creditor of a dissolved corpor- 
ation may not, under certain circumstances, claim to be ex- 
empt from its operation. If he can, however, it is upon the 
ground that the assets of the corporation constitute a trust 
fund which will be administered by a court of equity in the 
absence of a trustee ; the principle being that equity will not 
permit a trust to fail for want of a trustee.” 

The inability of a trustee to execute his trust is equally 
good ground for the intervention of a court of equity to pre- 
serve a trust fund, as the absence of a trustee could be. 

While it is true that, in the case at bar, the corporation 
was not dissolved, it was admittedly ¢xsolvent and civilly 
dead, and although it had officers who, with respect to some 
things, could be called trustees, yet, it appears plainly that, in 
the very nature of things, they were powerless to execute the 
trust by making equal distribution among creditors, or to 
preserve the trust fund from invasion and unequal distribution 
to the advantage of those creditors who had judgments and 
were ina position to attack the property by levy of execu- 
tion. | 

In the case of every insolvent corporation there is a want 
of a trustee. 

In recognition of this doctrine courts of equity have 
assuined jurisdiction to enjoin individual creditors from at- 
tempting to collect their claims by process of law out of 
property answerable in equal degree to many, and for the 


further reason that a multiplicity of suits is prevented. 


In Pfohl vs. Simpson et al., 74 N. Y., 142, it is said: 
“There is nothing in the provisions of the charter of this 
corporation, nor in any of the decisions which have been made 


upon analogous acts, which is inconsistent with exercise in 
this case of the established jurisdiction of equity to forestall a 
multiplicity of actions, by bringing all the litigation into its 
own grasp in one suit fora general accounting and a complete 
adjustment of all rights. 

“It is in cases where many persons have claims, and are pros- 
ecuting or about to prosecute them at law against one defend- 
ant, or against a class of defendants, or against a fund, liable 
in equal degree to all those persons and to others, and thus 
there arises the fact, or the probability of a multiplicity of 
actions, that this jurisdiction of equity attaches. 


“It matters not whether the right of action to so prosecute — 


arises from general principles of law or from particular pro- 
visions of constitution or of statute. If the right exists, and 
is likely to be used so as to produce the mischief, the jurisdic- 
tion of equity arises andattaches. * * * When equitable 
jurisdiction to this extent is declared, then follows the other 
jurisdiction of equity to restrain separate and individual ac- 
tions at law in the same or other court, and to bring all pro- 
ceedings into one suit and all parties to one tribunal.” 

In support of this doctrine are cited Weeks vs. Love, 50 
N. Y., 568, and Erie Railway Co. vs. Ramsey, 45 N. Y., 637. 

A similar doctrine is announced in Smith vs. Mutual Life 
Insurance Co., 3 Tennessee Chancery, 502. 

This doctrine furnishes not only additional reason for the 
court below having taken jurisdiction, but recognizes fully the 
inability of an individual to prevent separate suits being brought 
against him or a fund in his possession, and that the interven- 
tion of a court of equity, in some way, is necessary, and prop- 
erly within its jurisdiction. 

[t is founded upon the notion, as applied to this case, that 
the corporation could not help itself. 

The doctrine is recognized in the case of Union Trust Co. 
vs. Illinois Midland Railroad, 117 U.S. 434, before cited. 

But it really needs no argument to show that the directors 
or other officers of an insolvent corporation are absolutely 
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powerless to prevent judgment creditors from levying upon 
the property of the corporation so long as it remains in the 
hands of the corporation. 

True, the‘directors and other officers could authorize and 
execute an assignment of the property and assets of the insol- 
vent corporation to a trustee for the benefit of creditors, but 
if they do not do this, | submit that, in the light of authority 
and reason, a court of equity has jurisdi¢tion to do it for them 
by appointing a receiver by way of preventing the failure of a 
trust. 

But this court has, in effect, passed upon this very ques- 
tion of jurisdiction, in deciding the case of Florence Mining 
Co. vs. Brown, 124 U. S., 385. In that decision, delivered by 
Mr. Justice Field, the allegations of the original and supple- 
anental bills now under consideration, were reviewed and con- 
sidered. The court says: “In February, 1883, these corpora- 
tions, namely, the Lake Superior Iron Company and_ the 
Jackson Iron Company, created under the laws of Michigan, and 
the Negaunee Concentrating Company, created under the laws 
of New York, filed a bill in chancery in the circuit court of the 
United States for the northern district of Ohio, against the 
defendant, Brown, Bonnell & Company, a corporation under 
the laws of Ohio, alleging that they were creditors of the 
latter corporation, and designating the amounts of such in- 
debtedness ; that owing to the first two named corporations 
consisting of certain promissory notes of the defendant, and 
that owing to the last named corporation being a judgment 
against the defendant in the circuit court rendered on that 
day. The bill purported to be filed, not only on behalf of 
the complainants, but also on behalf of all other creditors, 
whom it represented to be so numerous that it was impossible 
to make them parties. It alleged that the defendant was in- 
solvent ; that it had long been engaged in the business of 
manufacturing iron, and had erected blast furnaces, rolling 
mills and coke works, and had opened and operated coal 
mines ; that its plant was of great value, as was also the good 
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will of its business ; and that it employed at least 4,000 per- 
sons in its mills and works. It also alleged that vexatious 
litigation had been commenced against the defendant, and 
more was. threatened ; that such was accompanied by attach- 
ments and seizures of property, and the threatened litigation 
would also be accompanied by like attachments and seizures, 
and they would give to the creditors who were pursuing them 
undue advantage over those complainants whose claims were 
not yet due, and work them irreparable injury ; and that if 
such litigation should be further instituted, and the property 
of the defendant be attached, there was danger that it would 
be to a great extent destroyed, and its long established busi- 
ness broken up. It therefore prayed the appointment of a 
receiver to take charge of the assets and property of the 
defendant, and for further relief. 

The defendant appeared at once to the bill, and thereupon, 
pursuant to the complainant's motion, Fayette Brown was ap- 
pointed receiver of its assets and property. 

In March, 1883, a supplemental bill was filed, setting forth 
that the property of the defendant was of such a peculiar na- 
ture that great and irreparable loss would be caused to the 
complainants and other of its creditors, unless its property 
should be preserved by the receiver in its entirety as a busi- 
ness during the time required to liquidate and adjust its affairs; 
that the Negaunee Concentrating Company, one of the com- 
plainants, had recovered judgment against the defendant 
prior to the filing of the bill; that its recovery gave to the 
company a lien upon all the real estate of the defendant 
within the jurisdiction of the court ; that execution had been 
issued upon said judgment and had been returned unsatisfied; 
that other claims for liens and priorities of payment had been 
made by creditors of the defendant, both secured and unse- 
cured ; and that many claims were made, the justice of which 
was doubtful, and many which were unliquidated. It there- 
fore prayed the appointment of a special master to ascertain 
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the priorities of liens and the rights and claims of creditors 
generally, and report to the court his findings. | 

The court thereupon made an order requiring all the cred+ 
itors of the defendant to file their claims in the office of the 
clerk by petition stating their amount and nature; and. m 
July following it appointed the special master prayed, to de- 
termine the rights of the several creditors of the defendant, 
who had, in accordance with its previous order, filed their 
claims with the clerk, and to marshal the liens and priorities 
of such claims. 

Among the claims filed with the clerk pursuant to this 
order was one presented by the Florence Mining Company, a 
corporation of Michigan, for an amount alleged to be due to 
it upon a contract with Brown, Bonnell & Company for the 
sale of certain iron ores.” 

If it had appeared to this court that it was disclosed by 
the allegations of the original and supplemental bills that the 
court below had no jurisdiction, it could not have recognized: 
the right of the Florence Mining Company to recover any- 
thing whatever in that case from the assets of Brown; Bon- 
nell & Company. 

The further question remains, was the jurisdiction of the 
circuit court ousted by the payment of the Negaunee Concen- 
trating Company’s judgment, on December .24th, 1883, as 
shown by the record, page 11. 

On this question I[ submit : 

1st. That, because the jurisdiction of the court did not 
originally depend upon the fact alone, that one of the com- 
plainants had an unpaid judgment, its payment could in no 
way affect the jurisdiction. 3 

2d. That, evenifa judgment were necessary to be alleged, 
to give jurisdiction to the court, and the payment of such 
judgment would leave the court without jurisdiction, yet the 
payment of the Negaunee Concentrating Company’s judgment, 
in this case was insufficient to affect the jurisdiction, because 
another judgment had been alleged by an intervening peti- 
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tioner, and the original relief asked for by the complainants 
in their bills was also prayed for by such petitioner. The 
judgment of the intervening petitioner supplied the formal 
support originally furnished by the Negaunee judgment, when 
the latter was removed by payment. 

3d. That payment of the judgment did not oust the juris- 
diction of the court below because the intervening cross- 
petition of The Commercial National Bank et al., which 
alleged a mortgage lien on the property of the defendant, had 
been filed by leave of court, prior to such payment. 

4th. Because the theory of the bill was that all the credit- 
ors of the defendant, and particularly the two complainants, 
other than the Negaunee Concentrating Company, were in 
need of the protection given by a receivership, because their 
claims were not due, and attachments and seizures of the 
property had been made, and more were threatened, and that 
such threatened seizures and attachments, if made, would re- 
sult in unjust preferences, and that the two complainants 
would be irreparably injured and without remedy at law. 

The payment of the Negaunee judgment could in no way 
relieve these two complainants from their danger and there- 
fore could not oust the jurisdiction of the court already 
acquired. 

§5th. Under the commonest principle of equity jurisdic- 
tion, if I am right in the first position, viz.: that the court 
had jurisdiction on the original and supplemental bills to 
appoint a receiver and take an account of the indebtedness 
of the defendant, and adjust and marshal the liens upon its 
property, even though the existence of a judgment was neces- 
sary to be alleged to give such jurisdiction, the court of equity 
having taken jurisdiction, would not, and properly could not, 
release it for any cause, until the rights of all the parties had 
been settled and protected. In this case more especially 
should the court have refused to yield up its jurisdiction, when 
it appeared that by doing so it would be aiding in, and for- 
warding the inequitable scheme of certain creditors to obtain 
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unjust preferences in the distribution of the property of the 
defendant, such scheme to be carried out through the instru- 
mentality of a receiver appointed in another court. Whena 
court of equity has obtained jurisdiction of a cause, it will not, 
when it can determine the matter, “be the handmaid to the 
other courts, nor beget a suit to be ended elsewhere.” 

6th. If the court originally had jurisdiction, because the 
property of the defendant insolvent corporation was a trust 
fund, it could never lose jurisdiction until the trust was exe- 
cuted, even though one of the many entitled to distribution 
were paid in full. 

I do not deem it important to cite authorities in support 
of the suggestions made with respect to this second contention 
of the appellant, for I do not anticipate that it will be seriously 
urged at the hearing. 

Other considerations and reasons suggest themselves as 
this argument progresses, why the action of the court below 
should not be pronounced a nullity, and the extensive and 
valuable property of the defendant be thrown among creditors, 
as a carcass among wolves, for physical dismemberment, and 
fortuitous and unequal distribution; but I am contented to 
rest upon the reasons given, supported, as they are, by such 
eminent authority. 

The creditors as a unit ask that the action of the court 
below be sustained. | 

And who opposes them ? Only the skeleton of a corpora- 
tion, civilly dead, with no property that does not in equity 
belong to its creditors, urging contentions which, at most, 
pertain to matters of form alone. 

And what can result of good to any if the appellant suc- 
ceeds ? Certainly nothing to the defendant, unless the distri- 
bution of the property or its proceeds to creditors unequally, 
instead of equally, can be productive of wrongful profit to it by 
some method of indirection. 

Depending, confidently, upon the jurisdiction which must 
be conceded to the court of equity, in order that it may accom- 
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plish the objects for which it was originally created and has 
been maintained since first it was recognized, that a receiver 
should be appointed for the conscience of the king, among the 
most important of which is to enforce the execution of such 
matters of trust and confidence as are binding in conscience, 
although not cognizable in a court of law, I respectfully sub- 
mit that the decree of the court below should be affirmed. 

My brief had been completed to this point when the brief 
for the appellant was received. It will now be attempted, in 
as short a space as possible, to make some suggestions in reply 
to those urged by appellant, which must of necessity be less 
full than they would be if ample time and opportunity existed. 

It is urged, on page 9 of the brief referred to, first, that 
the absence of adequate legal remedy was the original and 
characteristic test of chancery power, and that that doctrine 
has been unalterably fixed in the federal system of jurispru- 
dence by statute, and cases are cited showing what the doc- 
trine of federal courts must be in equity ; that suits in equity 
cannot be sustatined in any case where plain, adequate and 
complete remedy may be had at law. It is further urged that 
these restrictions on equity power are regarded as jurisdic- 
tional, and cases are cited. 

Admitting, for the sake of the argument, that this proposi- 
tion is correct, and is sustained by the authorities cited, yet 
we still come to the question, was it shown by the bill and sup- 
plemental bill filed in this cause that the complainants and 
those in whose behalf suit was brought, had a plain, adequate 
and complete remedy at law ? 

It is said, on page 12 of the brief referred to: “ The right 
of these three creditors to sustain the equitable jurisdiction 
and obtain a decree must necessarily be dealt with precisely 
as though each had filed a separate bill.” And there is cited 
in support of this proposition the case of Schwed vs. Smith, 
106 U. S., 188, and Severs vs. Bigelow, 5 Wall., 208. The 
correctness of this proposition, and also that it is supported 
by the citations, must be denied. 
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The two cases cited refer only to the appellate jurisdiction 
of this court on the question of amount involved. 

In Story’s Equity Furisprudence, oth edition, sec. gg, in 
speaking of the cases in which a few creditors may maintain 
a suit on behalf of themselves and all other creditors, the 
author says: “But a few creditors will not be permitted to 
bring a bill of this sort for an account and administration of 
assets, without saying in the bill that it is brought on behalf 
of themselves and all the rest of the creditors.” 

This statement of the text is authorized by the cases of 
Leigh vs. Thomas, 2 Ves., 313,and Brown vs. Ricketts, 3 Forns. 
Ch., 553. 

It must then be true, that there is a difference between a 
single creditor bringing a suit in behalf of himself alone, and 
several of many creditors bringing the suit in behalf of them- 
selves and all other creditors. If tliere is a difference, to the 
extent that one would not be permitted to sue for himself 
alone, where a few would be permitted to sue in their own 
behalf and in behalf of all others, it follows, necessarily, that 
the rights of each creditor of the few that sue in behalf of all 
are different, and must be dealt with differently, than they 
would be if each had filed a separate bill. And the reason for 
this distinction is apparent. In the {case of a suit by a single 
creditor, the only question that arises is, shall this single 
complaining creditor be paid his claim out of the assets of 
the debtor, and is the interference of a court of equity 
required to enable him to subject such assets. In the case of 
a few creditors suing in their own behalf and in behalf of all 
others the question is, shall all of the creditors be paid out of 
the assets of the defendant, and in what proportion with rela- 
tion to each other, and is the interference of a court of equity 
necessary in order that each of the creditors may receive out 
of the assets what is justly due him when the rights of all 
other creditors are taken into consideration. 

Commencing on page 12 of brief for appellant, there are 
urged suggestions with respect to the status of a judgment 
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creditor ; and further on, on page 21, a distinctive argument 
with respect to the status of the two creditors at large. 

If 1 am correct in saying that the common right of the 
complainants and all the creditors of the defendant is different 
from the individual right of any single creditor acting for 
himself, then this distinctive analysis of the separate right of 
the judgment creditor and the two creditors at large is im- 
proper, and it is unnecessary to reply to the argument made 
by counsel under the different heads referred to by other 
arguments than have been made on the general subject of 
jurisdiction. This may be said, however; if it is admitted as 
stated in the brief, that a judgment standing alone constitutes 
no title to equitable aid, and that an ordinary creditor’s bill, 
by a single creditor on a judgment, is maintainable only 
when it is shown by the return of execution xu/la dona, that 
there is no remedy at law, such admission in no way affects 
the position taken by appellee with respect to jurisdiction in 
this cause. An examination of the authorities cited by 
counsel in support of this branch of his argument will show 
that they only refer to cases in which a single creditor was 
seeking to collect his judgment through the aid of a court of 
equity. 

Reference is made under this head, by counsel for apel- 
lants, to the statutes of the state of Ohio, and it is said : “Nor 
is the ordinary equity jurisdiction aided by any local statutes 
of Ohio enlarging the remedies of creditors, or remitting the 
observance of the usual requisites to equitable aid.” 

Section 5587, Revised Statutes of Ohio, provides as follows: 
“A receiver may be appointed by the supreme court, the dis- 
trict court, the court of common pleas, or by a judge of either, 
or in the absence of said judges from the county, by the pro- 
bate judge of the county in the following cases : 

‘1. In an action by a vendor to vacate a fraudulent pur- 
chase of property, or by a creditor to subject any property or 
fund to his claim, or between partners or others jointly own- 
ing or interested in any property or fund, on the application 
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of the plaintiff, or of any party whose rights to and interest 
in the property or fund, or the proceeds thereof ts probable, 
and where it is shown that the property or fund is in danger 
of being lost, removed, or materially tnjured. 

*2. In an action by a mortgagee, for the foreclosure of 
his mortgage, and sale of the mortgaged property, where it 
appears that the mortgaged property is in danger of being 
lost, removed, or materially injured, or that the condition of 
the mortgage has not been performed, and the property is 
probably insufficient to discharge the mortgage debt. 

“3. After judgment, to carry the judgment into effect. 

“4. After judgment, to dispose of the property accord- 
ing to the judgment, or to preserve it during the pendency of 
an appeal, or when an execution has been returned unsatis- 
fied, and the judgment debtor refuses to apply the property 
in satisfaction of the judgment. x 

“Ss. In the cases provided in this title, and by special 
statutes, when a corporation has been dissolved, or is zxso/v- 
ent, or in iminent danger of insolvency, or has forfeited its 
corporate rights. 

“6. In all other cases where receivers have heretofore 
been appointed by the usages of courts of equity.” 

It will be seen by this quotation from the statutes, that the 
equity jurisdiction provided for in the courts of the state of 
Ohio is much broader than that contended for by the apellee, 
in the case under consideration. The provisions of the statute 
recognize the right in one who has only a probable right with 
others, jointly, in any property or fund, to have a receiver 
appointed, when it is shown that such property or fund is in 
danger of being materially injured. It provides separately 
for the appointment of a receiver to carry a judgment into 
effect. Without going into the question as to whether or not 
the statutes of the state, regulating the remedy of suitors in 
equity, establish such property rights in the suitor, that the 
federal courts will recognize and enforce them, I simply 
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make the quotation from the statutes to refute the statement 
made by counsel, above quoted. 

Under the second heading referred to, it is stated in the 
brief for appellant, page 21, in referring to the two creditors 
at large: ‘When they brought this equitable ‘action they 


were not even clothed with the right to institute a suit at law’ 


because none of their demands had become due or enforcible,” 
and the argument proceeds upon the basis, evidently, that it is 
claimed bythe appellee, that a single creditor without a judg- 
ment and with only a claim not yet due, can by a bill brought 
solely in his own behalf, sequestrate the property of his debtor. 
That is not the position of the appellee. But it is claimed, 
that in a bill of the nature of the one filed in this cause, the 
allegations that the claims of the two creditors at large were 
not due and that there were other creditors too numerous to be 
made parties by name, showed conclusively that, under the 
circumstances existing, of the insolvency of the defendant 
and of the existence of claims that were due and about to be 
enforced by process of law against the fund out of which all 
must be paid and which was insufficient to pay all, these two 
creditors, and all in similar situations, from the very fact that 
they could obtain no judgments, were without any adequate 
remedy at law. 

It is said in sectzon 99 of Storry on Equity Pleading, oth 
edition : “Thus a few creditors may maintain a suit on behalf 
of themselves and all the other creditors of a deceased debtor 
against his proper representatives for an account and applica- 
tion of his assets, real as well as personal, in payment of their 
demands. And it seems that the doctrine equally applies, 
whether the suing creditors are creditors whose debts are 
then absolutely due, or the debts, although present debts, are 
payable in future. (Dedttum in presenti solvendum in futuro.) 
Indeed, if the bill by a creditor seeks to affect or charge the 
real estate of the debtor with a debt in common with other 
creditors, the bill not only may, but ought to be brought on 
behalf of all the creditors, and not of himself alone.” 
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On page 23 of the brief referred to it is said: “The vague 
averment in the bill that the defendant was ‘insolvent’ does 
not create any equity or charge upon the property or in any 
respect prevent the application of the principle which inflex- 
ibly denies the right of non-judgment creditors to equitable 
aid against a debtor's property.” 

In the light of the numerous authorities before cited in 
this brief, in which this court has made distinctions’ between 
the status of “solvent” and “insolvent” corporations, and in 
which always the designating adjective used by this court is 
the word “insolvent,” it can hardly be correctly stated that 
the use of such word is in any sense vague. The undisputed 
allegation in the bill that the defendant corporation is znso/- 
ent at once presents to the mind the condition of the defend- 
ant, owing debts and having insufficient property to meet 
them, and raises the inquiry, what court can enforce an equal 
distribution, other than a court of equity ? 

It is further claimed on page 24 in behalf of appellant, 
that “in granting relief on a bill in which creditors whose 
claims were not due, and therefore not ascertained by judg- | 
ment, were interested, together with others, the court below 
not only disregarded the prohibition of the act of congress 
restraining equitable jurisdiction, but also invaded and 
destroyed the appellant’s constitutional right of trial by jury.” 

Wherever there is a necessity of accounting between 
different claimants to a fund, as an incident to the doing of 
complete justice to all concerned, a court of equity has always 
had jurisdiction to determine the amount due to each, and 
had such jurisdiction prior to the adoption of our constitution. 
And it has never been held by this court that such accounting 
and ascertaing the amount of money due to each claimant 
was beyond the jurisdiction of a court of equity, or an infrac- 
tion of the constitutional right of trial by jury. 

On page 25 of the brief it is said: “Here the suit is 
against a debtor only, and the relief finally decreed to these 
complainants against it has no equitable characteristic what- — 


34 


ever. It embraces but two elements: I. A pecuniary judg- 
ment. 2. An execution against property plainly accessible to 
an ordinary writ of law to enforce satisfaction ; it awards 
merely a common law judgment and process ; no liens were 
enforced, no equitable fund created, fraud redressed, cloud 
removed or priority declared.” 

These are mere assertions that are plainly without found- 
ation. The relief decreed to the complainants, who were the 
whole body of creditors, has clearly equitable characteristics, 
in that it does what no execution at law could ever do; that 
is, sell the property as a whole, and out of the proceeds pay 
to each his proportionate share. This is certainly something 
more than a pecuniary judgment and an execution against the 
property accessible to an ordinary writ. It provides for a dis- 
tribution of the proceeds arising from the sale of the property 
of the defendant in a way in which no other court than a court 
of equity could provide. An eguttable fund was created the 
moment that it was ascertained that the defendant corpora- 
tion was insolvent, because nothing can be better founded in 
the numerous decisions of this court than that the property 
of an insolvent corporation is a ¢rust fund, and that the cred- 
itors have an equitable lien upon it. 

Under the third head the brief refers to the status of the 
creditors proving under the decree. All the argument under 
this head seems to be with the purpose of showing that, because 
the claims of these petitioning creditors were not such that suits 
at law could have been brought upon them, therefore 
there was no jurisdiction in the court of equity to protect the in- 
terests evidenced bythem. And it is further objected that as to 
nearly one-half of the aggregate indebtedness it was secondary 
and wholly contingent, arising on the endorsement of the 
obligations of a third party, and none of this secondary lia- 
bility had become established when the suit was brought, be- 
cause none of the paper had matured; and an example is 
made of the claim of the Florence Mining Company, which, 
it is stated, was for damages for non-acceptance of iron ore 
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contracted for, and also on divers endorsements of the notes 
of J. V. Ayer’s Sons, which matured in April, May and June, 
1883. It is enough perhaps to say under this head, what has 
been repeated so many times in different form, that from the 
position of the appellee, because there were so many credit- 
ors having claims of different character, the most of which 
were not due, that it was the duty of a court of equity to take 
jurisdiction and to see to it that each of these numerous 
creditors had his equitable share of the property of the in- 
solvent defendant; that each of these petitioning creditors 
was really an original complainant, as much as though his 
name had been set forth in the bill. What has been said 
with reference to the creditors at large not having judgment, 
applies equally to these petitioners. 

In Section 101 of Story’s Equity Pleadings, it is said: “But 
although one creditor may thus be permitted to file a bill on 
behalf of himself and all the other creditors ; yet it has been 
said, that this is to be understood with this limitation, that the 
bill is not filed for any peculiar interest of the plaintiff; but 
it is one, where all the creditors have common interest with 
him in all the objects of the bill.” 

It was proper and necessary for the court to ascertain and 
adjust all these claims relatively, and, in doing so, it was 
bound to consider all claims whether due or not due, contin- 
gent or certain; in this full ascertainment and adjustment it 
in no way went beyond its jurisdiction or deprived any one of 
the right of trial by jury. 

The next error assigned by counsel is that the court 
appointed a receiver and refused to discharge him, and under 
the first sub-head, on page 28, the proposition is stated: “The 
judgment creditor had adequate legal security, and therefore 
had no equity to obtain a receiver.” 

Neither the proposition nor the argument relate to the 
case under discussion, unless we admit that the premises of 
counsel are right, viz: that this suit was brought solely for 
the benefit of the judgment creditor. * This is not admitted, 
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for reasons already given. It might be said, further, that the 
case heretofore cited of Sage vs. Memphis Railroad, is not in 
accord with the doctrine of appellant on this point. 

Under the next sub-head 2, page 29, still further pursuing 
the Napoleonic method of attacking in detail, the further 
proposition is stated: “Creditors at large without lien or 
charge upon special property can not have a receiver.” 

We have just learned from the brief that a creditor hav- 
ing a specific lien upon the property could have no receiver 
appointed, because the property was abundant to pay him; 
and now, the judgment creditor being thus disposed of, we 
are told that a receiver could not be continued because there 
was wo specific lien after payment of the Negaunee judgment. 

Without emphasizing the inconsistencies of these propo- 
sitions with each other, it is enough to say, that the argu- 
ment still rests upon the improper assumption that the rights 
of each creditor must be considered as though he had brought 
a separate bill. As has before been said, if the court had 
jurisdiction originally to enforce the equitable lien of the 
whole body of creditors against the property of the defend- 
ant, and incidentally to preserve the property from loss and 
deterioration by appointing a receiver, such jurisdiction could 
not be ousted, by paying off one of the creditors. 

It is further stated on the same page of the brief, that the 
order, granted concurrently with the filing of the bill, ousted 
the possession and instantly terminated the authority of the 
directors and officers of the company, who, under the laws of 
Ohio, were specifically vested with the power, and charged 
with the duty and responsibility of management, as completely 
as though the order of receivership had been a final judgment 
of ouster in a guo warranto proceeding. 3 

Taking charge of the property of a corporation for the 
purpose of paying its debts, ratably, in no way affects its cor- 
porate existence ; it no more deprives the officers and direc- 
tors of their statutory prerogatives of control, than would the 
levy of execution, and no more applies to this case than it 
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would to any conceivable case in which the right to a receiv- 
ership might be admitted. It can never be a valid objection 
to seizing the property of a debtor for the purpose of sub- 
jecting it to the payment of his debts, that thereby he is 
deprived of its control. The appointment ofa receiver for 
the property of a corporation no more has the effect to des- 
troy the corporation, after the manner of proceedings in guo 
warranto, than has the seizing of the property of a natural 
person, the effect to deprive him of life. 

The statutes of Ohio have, as before seen, given power in 
equity to place property, in which many have a probable 
interest, in the hands of a receiver, and particularly the prop- 
erty of an insolvent corporation ; hence it is not true as stated 
on page 31 of the brief, “The state of Ohio has not enacted 
any statute authorizing such a procedure in a local court.” 

It is of no avail to appellant to assert and prove the propo- 
sition, “On general principles no receiver can be placed over 
property unless the plaintiff has some specific charge or lien 
thereon.” 

This court has repeatedly announced that the whole body 
of creditors, and each one of them, have a specific equitable 
lien upon the property of an insolvent corporation. 

The cases cited on pages 32 and 33 of the brief relate to 
actions by a single creditor against his debtor, or those 
assisting the debtor to dispose of his property in alleged fraud 
of the rights of the creditor. 

These citations in no way apply to the question of what 
may be done against trustees, or the property held in trust 
by them, when it is shown that they are either — or 
unwilling to execute their duties as trustees. 

And therein lies the distinction which should be madi It 
is universally held by this and other courts, that property of 
an insolvent corporation can be followed into the hands of 
any one, other than a dona fide purchaser, by the creditors ; 
it follows, as a corrolary, that if there is a threatened dispo- 
sition of the property of an insolvent corporation, by its offi- 
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cers, to others than dona fide purchasers, such disposition can 
be enjoined. It is held a fraud against creditors for the direct- 
ors of an insolvent corporation to prefer themselves as cred- 
itors ; if an intention to do this were known in advance, the 
corporation and its officers could be enjoined. And this is 
held, not in defiance of, or in conflict with, the rule laid down 
in the cases cited in the brief, such as Adler vs. Fenton, 24 
Howard, 411, but in enforcement of the doctrine of the trust 
character that attaches to the fund or property of a corpora- 
tion after insolvency has intervened. 

That a trustee can be enjoined from disposing of the trust 
funds, in violation of his trust, must always be recognized. 
But counsel for appellant attempts in his brief, on the pages 
referred to, to establish the converse of this proposition by 
showing from authorities, that an individual, not a trustee, 
cannot be enjoined. : 


No attempt was made in the case we are discussing, to 


enjoin any one from doing anything, but simply and only, by 
appropriate and necessary remedies, to preserve trust prop- 
erty and enforce the trust. | 

On page 34 of the brief, under this same general head, it 
is furiher stated as a proposition upon which reliance is placed 
by appellant, that “the grounds on which the receivership 
was granted were inadequate.” 

The position, that the court had no jurisdiction to appoint 
a receiver, is at this point abandoned; and it is objected that 
insolvency and threatened seizures of the property to the 
advantage of certain creditors and irreparable injury of 
others, are inadequate to move a courtof equity to take such 
measures as are necessary to preserve the property. and to 
secure an equal distribution. 

There is presented by these facts a recognized right in 
equity and an admitted danger: it must be admitted that 
usually these are adequate to support the action of the chan- 
cellor, at least to the extent that what has been done in his 
discretion, is not to be regarded as a nullity. 
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It is rightly stated in the brief, that it was designed by 
the bill and the receivership to place all the property beyond 
reach of legal process and remedies ; to give to the court the 
custody of the property, because in its hands it would be no 
longer subject to levy or attachment. And while it is true 
that equity recognizes the doctrine of diligence, under proper 
circumstances, it is equally true that it does not recognize as 
diligence, or in any way encourage, undue haste to get an un- 
fair advantage. In law it would be great lack of diligence 
for one to fail to set up a counterclaim or offset against a claim 
prosecuted in behalf of an insolvent corporation, and yet this 
court, in Sawyer vs. Hoag, did not recognize or excuse such 
a course as proper dilligence, but, on the contrary, prohibited 
it as inequitable. 

The distinction between trust and other property is again 
overlooked by counsel. o. 

The next assignment of error appears on page 37. It is 
said: “ The order taking the supplemental bill as confessed 
and proceeding to decree thereon, was error.”’ 

It is objected that no leave was obtained, on notice and 
good cause shown, to file the supplemental bill, and that when 
a complainant relies on a decree pro confesso he should be 
held to a strict compliance with the equity rules, and a material 
non-observance on his part will avoid his decree. 

In answer to this it can be said: 

ist. Any informality attending the filing of the supple- 
mental bill was waived by the defendant, by filing its plea 
after the pro confesso was taken. 

2d. The decree in this cause is not a pro confesso decree. 

The decree itself recites: ‘At this February term, A. D. 
1886, this cause came on to be heard upon the pleadings, the 
report of the special master in this cause as confirmed by 
the court, the reports of the receiver to this court, erhibits 
and testimony and was argued by counsel.” 

See page 38 of Record. 
On page 39 of the brief the further error is assigned that 
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the order of administration entered April 23, 1883, requiring 
all creditors to file their claims in court was premature and 
erroneous. 

The order for creditors to file their claims was an order 
affecting creditors alone, and cannot be the basis of complaint 
by the defendant. 

Creditors had a right, without the order, to file petitions 
under the allegation in the original bill, that suit was brought 
in their behalf; the order only specified the time and manner 
of filing, and the penalty to them for not filing. The order in 
no way changed the character of the suit; it was, from the 
beginning, a suit of a// the creditors against the property of 
the defendant. 

On page 40 of the brief the next objection is made that 
the pleadings are not sufficient to support the decree as ren- 
dered and, specifically, because “the final decree gave judg- 
ments 7x personam against appellant, in favor of the two 
original plaintiffs holding promissory notes, for their whole 
demand. When the supplemental bill was filed March 28, 
1883, some of their notes had not then matured. No later 
pleading was filed.” 

This latter statement is incorrect. ; 

On page 251, addition to record, it is shown that on June 
21, 1863, both The Lake Superior Iron Company and The Jack- 
son Iron Company filed their petitions describing their claims 
in accordance with the order made to creditors. 

The other objection made under this head is that neither 
the original nor the supplemental bill described the property. 

The only purpose of accurate description of property in 
the bill would have been for the benefit of third parties. The 
defendant was sufficiently informed of the precise nature of the 
equity it had to meet, when it was prayed that all its property 
of whatever nature, and wherever found, should be put into 
the hands of a receiver and ultimately sold for creditors. If 
property other than that belonging to the appellant has been 
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ordered to be sold, the person owning such property is the 
proper objector, and not the appellant. 

If the property described in the decree includes all the 
property of the appellant, it cannot be said that the decree 
does not come within the specific prayer of the supplemental 
bill. | 

It has already been seen that the defendant filed its plea 
to the supplemental bill, and thereby waived all absence of a 
rule to plead, and therefore the claim of appellant cannot be. 
maintained, that the final decree must be tested solely by the 
scope and prayer of the original bill. 

It is next objected, on page 43 of the brief: “ The pro- 
ceedings in the master’s office were not conducted according 
to proper practice. His report shows that it was based on 
incompetent proof taken without notice.” _ 

In answer to this objection it is submitted : 

ist. That it nowhere appears that the master’s report 
was based on incompetent proof, and that it is not correct, as 
stated in the brief, page 48, that: “It also plainly appears upon 
the face of the master’s report, that, except in a few instances 
where the receiver, (who was not vested with any such power 
by the order of appointment), contested the amount of the 
claim, the finding was based upon the verified petition of the 
creditor.” On page 34 of the record, in the report of the 
master it appears as follows: “In accordance with this order, 
I caused, in each case in which the receiver made any contest 
as to the amount due upon the petition of the creditors, 
proper pleadings to be filed, and upon the issues so made I 
have heard such testimony as the parties produced, and made 
in every such case a special report as to the amount allowed, 
with reasons for such findings. * = * In very many 
other claims, after comparing the proofs filed by the peti- 
tioners wzth the books of the defendants and records on file in 
thts office, 1 was enabled to reach a conclusion satisfactory to 
the creditor, to the receiver representing the defendants and 
to me, and in such case I have not filed any special report, 
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but made a finding of the amounts on the schedule herefn- 
after referred to.” 

This reference shows that the report was based on evi- 
dence other than the verified petitions of the creditors, viz: 
the books of Brown, Bonnell & Company and records on file 
in the office. It does not appear that any incompetent proof 
was heard, and it nowhere appears that the verified petitions 
of creditors were admitted as evidence; these petitions “were 
compared with the books of the defendants.” 

2d. All of these petitions of creditors were on file when 
the plea of the defendant was filed, Nov. 24, 1883. Record 
pages g and 10. This appearance and filing of plea by defend- 
ant waived notice of the fiiling of any petition in behalf of 
complainants or creditors up to that date. The report of 
the master was not filed until June 24, 1884. 

Neither the report of the master nor the decree of the 
court were entered on default. It is not therefore necessary 
that it should appear affirmatively that process was issued or 
notice was given. It does not appear that notice of the 
hearing of evidence on the petitions of creditors was not 
given. 

The report of the master not being excepted to and being 
confirmed by the court, it is to be presumed that -he pro- 
ceeded regularly, and that if notice was necessary or proper 
to be given, it was given. 

The decree recites that it was entered after argument by 
counsel. These matters of objection to the master’s report 
should have been made by exception before the decree was 
entered. 

It is true as quoted from Bacon’s Ordinance, on pages 47 
and 48 of the brief: ‘‘ No decree bindeth any person who was 
not served with process ad audicndum judicium according to 
the course of the court, or did appear in. person in court.” 
But defendant did appear in court, both prior to and at the 
entry of final decree. 

To meet the next objection under this head, viz: that 
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petitions of creditors were verified before notaries public, 
it is perhaps enough to say, that if the petitions are not evi- 
dence of claims, it is of-little consequence in this controversy, 
at this stage, to enquire before whom they were verified ; the 
allegations contained in them have been found to be true or 
otherwise, by the master and the court, upon evidence 
adduced. 

It is further objected by appellant, at the foot of page 49 
of the brief, that many of the claims of creditors rested en- 
tirely upon the contingent liability of appellant as endorsers 
of paper maturing after suit brought. The petition of the 
Greenville National Bank (addition to record, pages 252-3) 
shows the “ general character” of the petitions filed by other 
creditors. 

It is claimed by counsel for appellant that because there 
is no averment of notice to appéllant of non-payment, the 
petition as a declaration at common law would be insufficient 
to support judgment. 

Sec. 3176 of the Revised Statutes of Ohio, referred to, pro- 
vides “that a demand of payment * * * *, on the third day of 
grace ** and notice of non-payment thereof to the endorsee 
* * within a reasonable time thereafter shall be adjudged 
due diligence.” 

The averment contained in the petition of the Greenville 
National Bank with respect to the notes set forth, is that such 
notes were duly presented at said Union National Bank on 
April 17, 1883, and demand being made and payment being 
refused were “duly protested.” : 

By sec. 119, Revised Statutes of Ohio, the duties of a 
notary public with respect to commercial paper are referred 
to, as presentment, demand, notice to drawers and indorsers 
and protest. According to all commercial usage, the protest 
is the doing and recording of all that is proper under the cir- 
cumstances. 

The allegation that the paper was duly protested is equiva- 
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lent to saying that demand was made, notice of non-payment 
sent and a record made of these doings. 

“The words ‘ protest waived’ written over the name of an 
endorser of a promissory note are held to be a waiver of ad/ 
the steps required by law to fix his hability.” 

Mcllvain vs. Bradley, 1 Disney 94. 

Story on Promissory Notes, Sec. 271,6 Wheaton, 274; 8 
Greenl., 213; 4 Pickering, 525; t1 Wend., 634. 

It may also be said of this objection,that the time and way 
to have raised the question was by exception before the con- 
firmation of the master’s report. After appearing against the 
entry of the decree without objection to the master’s doings, 
it is too late to take advantage of errors made by the master, 
if there were any such. 

On page 17 of the brief it is again urged that the decree 
is not justified by the pleadings and prayer for relief, and 
some of the arguments previously made in support of the 
same proposition are repeated. . An additional reason is 
given, in effect, that under sec. 659 of Revised Statutes, U. S., 
the burden is upon the appellee to see that a full record is 
transmitted to this court, and his omission to do this is 
equivalent to error in the record. 

This is. asserting the doctrine, that sien a full record of 
testimony taken in behalf of a complainant is brought up to 
this court by the defendant and appellant, the decree in favor 
of complainant will be reversed instead of the appeal dis- 
missed. This doctrine is new and strange. It certainly is 
not supported by the cases cited. 

The certificate of the clerk in this record does not show 
that a full transcript of the record and evidence below is trans- 
mitted. If the appellant asks reversal on the ground that the 
decree is unsupported by proof, he must predicate such claim 
upon a certificate that all the proof taken is in the record, as 
would be required in a bill of exceptions in proceedings in 
error. 
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It is expressly said in Blease vs. Garlington that “a case 
will not be sent back to have rejected testimony taken.” 

While it is true, that all testimony, whether oral or not, 
should be made a part of the record below; yet, if an appellant 
chooses to bring his case to this court on a transcript which 
does not purport to set out all of the record, he should not 
ask reversal on the ground that sufficient testimony does not 
appear in the ¢rauscript to support the decree. 

If the rule contended for were adopted, every appellant 
would have it in his power to get a reversal of a decree against 
him by the simple process of bringing up an incomplete tran- 
script. 

On page 56 of the brief it is objected that the decree im- 
properly directed the sale, in one parcel, of real estate and 
personal property. The argument seems to proceed upon the 
theory that a court of equity cannot erder property to be sold 
in any other way than it could be sold on a judgment at law. 

This is unsound. 

The decree first directs what shall be sold; that is, the 
real estate and personal property described ; and as to the 
manner of conducting the sale, directs that it be conducted as 
upon a judgment at law. 

The laws of Ohio with respect to sales upon execution 
have nothing to do with the question of sale, except to the 
extent that the order of sale has adopted them. 

On page 58 of the brief, the argument is continued under 
the formulated objection: “Contrary to the settled equity 
practice and also to the Ohio statutes, the decree erroneously 
ordered the sale of appellants’ real estate before its personal 
property was exhausted.” | 

The theory of the bill and decree is, that the court is 
called upon to execute a trust. 

It wil! be readily admitted by counsel for appellant, that 
before the appointment of the receiver, and after the defend- 
ant had become insolvent, Brown, Bonnell & Co. and its 
officers would have had a perfect right, as trustees, to sell 
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under one. contract the whole property, real and personal, 
under their control, for the purpose of raising a fund out of 
which to pay creditors. If such sale were honestly made, for 
an honest price, no one could criticise the conduct of the 
trustees who made it. The court has full power to do what 
the defendant and its officers could have done, by way of exe- 
cuting the trust. Neither the laws of Ohio nor the practice in 
equity, in any way, hinders the court of equity in enforcing its 
decree in the way in which the equities of the cause require. 
From the beginning of the suit it was considered, that the 
property and business of the defendant should be preserved as 
a whole, and ultimately sold as a whole. This has been done. 
The sale of a railroad property is made as a unit, because it is 
more valuable as a unit, and consequently will bring more 
when sold in that way. The same reasoning applies to the 
property of the defendant. Neither statutes nor equity prac- 
tice make any special methods applicable to sales of railroad 
property that are not equally applicable to property of all 
other corporations similarly situated. 

The cases cited, such as Gormley vs. .Potter, 29 Ohio 
State, 597, relate only to suits in which the court of equity is 
asked to aid the judgment creditor by setting aside fraudulent 
conveyances and obstructions made by the debtor, in order 
that the creditor may be enabled to collect his judgment. 

In the last case cited the decision of the court as shown 
by the syllabus is: “ Whether the debtor, on the making of 
the conveyance, retained sufficient property to satisfy his 
creditors, is a proper subject of inquiry in determining the 
character of the conveyance. But if the conveyance is found 
to be fraudulent as to creditors, neither the debtor nor the 
fraudulent grantee can require the creditor to abandon his 
levy, on the ground that the debtor has other property which 
might have been taken by the creditor; nor is it necessary 
that the petition should aver that the debtor had no such 
other property.” 
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Inspection shows that the citations are in no way appro- 
priate. 

Neither can the claim for appellant, that no sale in equity 
can be valid to pass title unless by virtue of a specific lien 
founded upon a levy or mortgage, be sustained by authority. 

If the complainant has an equitable right to have property 
subjected and applied to the payment of his claim, equity 
will subject it and apply it by sale if necessary. 

The whole contention in behalf of complainants in this 
cause is that the creditors have a lien in equity upon the pro- 
perty and assets of the defendant. If they have such a lien 
it is as valid to furnish the foundation for a conveyance of 
property sold under the order of the court as would be a levy 
of execution or a mortgage duly executed. It is within the 
power of the court to direct conveyance by the defendant, 
after sale, to carry into effect the decfée. 

The subjection of the assets of an insolvent corporation 
to the payment of its debts, is not a winding up of the cor- 
poration in any sense. And the objection that courts of 
equity have no power to administer bankruptcy proceedings 


‘or to “wind up” the appellant, is not pertinent. It is admitted 


by counsel for appellant that a court of equity can appoint a 
receiver and sell out all the property of a corporation under a 
bill that alleges that execution has been issued and returned 
nulla bona. Would not such a course be equally a “ winding 
up proceeding” as much as the sale of property contended 
for by complainant ? 

The only thing done in either case is to subject the pro- 
perty by sale. 

I can not find in Hawkins vs. Glenn, 131 U. S, 319, the 
quotation made in the brief for appellant on page 73. 

It is said in that case, however, by way of quotation from 
the Supreine Court of Appeals of Virginia, which interprets a 
statute of that state: ‘“ By which it is provided that notwith- 
standing its death, it stands, for the purpose of being sued 
by creditors, just as it did while alive and going, and may sue 
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and be sued as before, and that the directory has assigned to 
trustees, alters the case only so far as to make the trustees 
necessary parties.” 

This decision, being by the highest tribunal of the state, 
interpreting a statute in reference to which stockhslders con- 
tracted, is concurred in by this court. 

It is difficult to see what possible bearing on the case at 
bar the citation has. 

The case of Mellen ws. Tron Works, in the same volume, 
page 352, is important and instructive in this discussion. It 
affirms fully the trust doctrine contended for by appellee ; 
and also the doctrine before referred to, originally announced 
by Mr. Justice Bradiey, in Graham vs. LaCrosse & M. R. Co., 
that: “ Where a corporation becomes insolvent, it is so far civ- 
illy dead that its property may be administered as a trust 
fund for the benefit of itsstotkholders and creditors. A court 
of equity, at the instance of the proper parties, will then 
make those funds trust funds, which in other circumstances 
are as much the absolute property of the corporation as any 
man’s property is his.” 

Mumma vs. Potomac Co., 33 U. S., 8 Pet., 281. 

Morgan County vs. Allen, 103 UV. S., 498. 

Wabash, St. L. & P. R. R. Co. vs. Ham., 114 VU. S., 587. 

2 Story Equity Fur., sec, 1252. 

I Perry Trusts, sec. 242. 

The doctrine announced in Catlin vs. Eagle Bank, 6 Conn., 
233, and in Pondville Co. vs. Clark, 25 Conn., 97, have long 
since become obsolete. 

The doctrine of the latter case, that after insolvency a 
stockholder who had given his note in payment of his stock 
subscription, could offset a debt due from the corporation, is 
expressly denied by this court in Sawyer vs. Hoag. 

The cases are no longer regarded as respectable authority. 

Morawitz, sec. 582, Ist edition, says, in speaking of the 
doctrine: announced in Dana vs. Bank, 5 W. & S., 233, cited 
by appellant: “It is submitted that this doctrine is wholly 
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indefensible upon principle. It seems to have been first started 
in Catlin vs. Eagle Bank, a case in which the fundamentai 
rule, that the assets of an insolvent corporation constitute a 
trust fund pledged for the security of creditors, was denied. 
It is a doctrine which is at variance with the whole theory of 
the law concerning the rights of creditors of insolvent cor- 
porations, and it is contrary to the plainest principles of 
justice.” 

See also Robins vs. Embry, 1 Sm. & M. (Ch.) 207, 258, 264. 

Richards vs. New Hampshire Ins. Co., 43 N. H., 263. 

Hightown vs. Mustian, 8 Ga., 506. 

It can no longer be said that the idea of a trust, with re- 
spect to property of an insolvent corporation, is vague, nor 
that its announcement and enforcement “is taking leave of 
every established principle and beating the air.”’ 

The doctrine is as well settled now-.as any principle of 
jurisprudence can be, and the only question really in this dis- 
cussion is, has it been properly applied by the court below ? 
And that question involves, only, the further question, was 
the return of execution unsatisfied necessary to be alleged to 
to give the court jurisdiction ? 

FRANCIS J. WING, 


Solicitor for Appellee. 
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The appellant, Brown, Bonnell & Co., was a corpora- 
tion under the laws of Ohio, conducting a rolling-mill 
at Youngstown, in that State, a furnace at Struthers, 
near by, and making coke for its use in Pennsylvania. 

We will, in this brief, designate the first Record, having 
54 pages, as “1 R,” and the second Recard as “2 R.” 

A receiver of its property was appointed February 20, 
1883, by the U.S. Cireuit Court at Cleveland. (1 R., 5.) 

The appeal is from a decree made in February, 1886, 
(1 R., 38,) in which that court ordered its property in 
Ohio to be sold, to pay, first, a lien of Wilcox & Scaife, 
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therein ascertained, (1 R., 50,) and the balance to be paid 
pro rata to general creditors, whose debts were also found 
therein; the debts, in the decree, amounting in June, 
1884, to $1,320,649.92. (1 R., 35, fol. 70.) 

The appellees sued for themselves and all creditors, (1 
R., 1, fol. 2,) and their counsel, in fact, represent in this 
court over nine-tenths of all the claims of the creditors. 

There was no contest by Brown, Bonnell & Co. over 
the amount of these debts, but the objection made is that 
the court should have discharged the receiver. (1 R., 9 
and 10.) 

There were five main pleadings in the suit, to wit: 


1. An original bill, filed February 20,1883. (1 R., 1.) 
2. A supplemental bill, filed March 28,1883. (1 R., 3. 


3. A cross-bill, or intervening petition, filed December 
1, 1883, by the Commercial National Bank, John Hay, 
and Samuel Mather, (1 R., 11, and 2 R., 34,) as executors 
of Amasa Stone; Charles A. Otis, Dan P. Eells, and 


William H. Harris. 
4. Answer to cross-bill, (1 R., 30,) and 


5. Pleas of defendant. (1 R., 9.) 


A decree pro confesso was rendered September 11, 1884, 
on the said answer and cross-bill, (1 R., 6,) and a decree 
pro confesso on June 14, 1883, on the said original and 
supplemental bill. (2 R., 21 and 22. 

So that, whatever averments are in any of these bills 
and cross-bills are confessed by defendant. These aver- 
ments, so confessed, are, also, very fully proved. | 

The printed Record (in two pamphlets, which we des- 
ignate, as aforesaid, as 1 R. and 2 R.) is quite confused, 
from the fact that appellant selected and had certified 
only such portions of the Record as he pleased. : 

A motion to dismiss for want of Record was made. This 


t 


ee 
os 
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ended in a stipulation, (2 R.,1,) by appeliant’s counsel, 
to furnish other stipulated parts of the Record. | 

He failed to do this, and caused to be printed only 
such matters as he at first selected; and the stipulated 
part was afterwards furnished by appellees. 

This suit was commenced February 20, 1883. Brown, 
Bonnell & Co., an Ohio corporation, as before stated, had 
a capital stock of a million and a half of dollars. (Mat- 
thews, 2 R., 172.) 

Its president was Herbert C. Ayer, resident in Chicago, 
doing an iron business there, (Jones, 2 R., 143,) under 
the name of John V. Ayer’s Sons, and of which nominal 
firm he was the only member. (Matthews, 2 R., 156.) 


(Nore.—Called, passim, by error, John B. Ayer’s Sons, 
and by clerical error in one of the reports H. C. Aver is 
named as John B. Ayer. It is stated tlearly in the testi- 
mony of Matthews, late secretary, (2 R., 56,) and in the 
intervening petition of the Commercial National Bank 
et al.) 


Almost all the product of the corporation was shipped 
on orders sent by Mr. Ayer, under the name of John V. 
Ayer’s Sons, and on time paper, made by him, (2 R., 156, 
157, and 158, Matthew’s,) so that, in January, 1883, 
Brown, Bonnell & Co. was liable on $800,000 of the 
paper of John V. Ayer’s Sons, taken by it and dis- 
counted for it, and owed, besides, $400,000 to $500,000. 

Herbert C. Ayer also owned $1,000,000 (two-thirds) 
of the capital stock, thus controlling the corporation, 
and the business was managed by him, a directors’ meet- 
ing being a rare event, only two ina year. (2 R., 130, 
132, 156, 157, 161, and 164.) 

On the 17th of February, 1885, Herbert C. Ayer, of 
John V. Ayer’s Sons, hopelessly failed, (2 R., 157 and 
158,) and the enormous debt he owed Brown, Bonnell & 
Co., and for which it was liable as indorser of $800,000, 
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is included in the debts for which decree below was ren- 
dered. (2 R., 158.) 

Brown, Bonnell & Co. thereupon immediately, Feb- 
ruary 20, 1883, (2 R., 169,) confessed, in the U. 8. Circuit 
Court at Cleveland, a judgment, in favor of the Ne- 
gaunee Concentrating Company, for $5,110.40. (1 R., 
fol. 2.) 

On the same day that company and two other appel- 
lees filed, in that court, the original bill of complaint 
herein. (1 R., 1.) 

Brown, Bonnell & Co. immediately entered an appear- 
ance, and accepted notice, for the purpose of having ¢ 
receiver appointed. (2 R.,7, and 1 R., 5, fol. 12.) 


(Nore.—This entry of appearance itself is omitted in 
appellant’s meager original Record, though the fact of 
such voluntary appearance is stated. (1 R., fol. 12.) 


The original bill of complaint ison page 1 of first 
Record, and a supplemental bill, filed March 28, 1883, 
is on page 3 of first Record; a synopsis of which may 
also be found in the opinion of Mr. Justice Field, in the 
suit of Florence Mining Co. v. Brown, receiver, in 124 
U.S. Rep., 385 and 386. 

Mr. Fayette Brown was appointed receiver on the same 
day, (February 20, 1885,) and immediately took posses- 
sion. (1 R., 5.) : 

April 23, 1885, the court ordered that all creditors of 
Brown, Bonnell & Co. file their claims in the clerk’s 
office of said court, by petition. (2 R., 12.) 

June 14, 1883, a pro confesso was entered (2 R., 21) 
against Brown, Bonnell & Co. as to the original and sup- 
plemental bills. 

July 17, 1885, the cause was referred to Augustus J. 
Ricks (now United States judge in said district) as mas- 
ter. (2 R., 22. 

Under these orders, commencing May 9, 1883, (2 R. 


> 


») 
250,) and continuing to October 20, 1883—one only being 
thereafter filed on February 21, 1884, and which was 
rejected (1 R.,38)—were filed many petitions of creditors, 
the amount of which appearing in the decree was over 
$1,300,000, of which, as before stated, much the larger 
share was paper made to the company by Herbert C. 
Ayer under the name of John V. Ayer’s Sons. 

Mr. Ayer, the bankrupt who caused this failure, who 
was, and still is, controlling the corporation by his own- 
ership of stock, worse than worthless on account of the 
stockholders’ statutory liability, on the 20th of October, 
1883, gave to Mr. Henry Crawford a broad power of 
attorney in behalf of Brown, Bonnell & Co. (1 R., 19, 
and 2 R., 50.) 

Under this, “ pursuant to a fraudulent design in giving 
preference to certain of said creditors.of Brown, Bonnell 
& Co. without the authority of its stockholders and board 
of directors, did, on or about the 23d day of November, 
18835, (really November 22; see 2 R., 104,) appear before 
the Court of Common Pleas in said State of Ohio, and by 
his confession, thirty-three judgments were entered 
against said corporation, amounting to $570,806.69,” &e. 
(1 R., 19, and 2 R., 41, fol. 68.) 

Intervening petition of Commercial National Bank et 
al., mortgagees, (1 R.,19; 2 R., 41,) was entered pro con- 
fesso (1 R., 6, and 2 R., 213) as against Brown, Bonnell & 
Co., who made no contest against the mortgage, although 
other creditors did. (1 R., 30.) 

To give appellant the full benefit of what it claimed, 
(though there is no pleading to that effect,) it may be 
stated that at a stockholders’ meeting of Brown, Bonnell 
& Co. (2 R., 172) held in January, 1884, the action of 
Mr. Ayer and Mr. Crawford was approved by a majority 
vote of the stockholders; as well it might be, since the 
fact then was that two-thirds of the stock was owned by 
Mr. Ayer, and Mr. Crawford voted it. 
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A pro confesso, as already stated, having been entered, 
on the original and supplemental bills, and preparation 
in advance made, by means of said confession of judg- 
ments, there was thereupon paid into court (1 R., 10) the 
amount of the judgment of the Negaunee Concentrating 
Company; and on November 24, 1888, (1 R., 10,) the 
appellant, by Mr. Henry Crawford, filed, (1 R., 9 and 10,) 
without any leave for that purpose, a plea setting forth, 
in substance, the payment of the judgment, and that the 
complainants (there were three suing in behalf of them- 
selves and all others) had a plain, adequate, and complete 
remedy at law, and the court had no jurisdiction over 
the subject-matter of the action, or lawful power to make 
any decree. (1 R.,9 and 10.) 

On the same-day the Citizen’s National Bank of Pitts- 
burgh, (2 R., 28,) the Importers’ and Traders’ National 
Bank of New York, (2 R., 32,) and the Rossie Iron Works 
of New York applied to become complainants, and filed 
pleadings, (2 R., 18, 29, and 31,) leave being granted 
November 26, 1888. (2 R., 32.) 

On the same day, also, John Hay and Samuel Mather 
suggested the death of Amasa Stone; (already a defend- 
ant on supplemental bill;) that they were the executors 
of his estate, and asked leave to answer. (2 R., 30 and 
31.) 

On December 1, 1883, (2 R., 33, fol. 54,) was filed the 
intervening petition and answer—leave to be considered 
intervening petition praying affirmative relief (2 R.,63)— 
of John Hay and Samuel Mather, as executors of Amasa 
Stone, deceased, and of the Commercial Natianal Bank, 
Charles A. Otis, William H. Harris, and Dan. P. Eells. 
(2 R., 34.) | 

For present purposes it is sufficient to say that this 
petition was based on undisputed debts of these several 
petitioners, who were all respondents to the supplemental 
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bill, save the Commercial National Bank 
spondent. 


, @ new fre- 


A report of the special master, (Ricks,) filed May 2, 
1885, (2 R., 73 and 74, fol. 124,) found in favor of the re- 
spondents and cross-petitioners (whose answer and cross- 
petition begin on page 11 of 1st Record) that they were 
entitled to priority of lien in virtue of the mortgage set 


up in said cross-petition, as follows: 


The Commercial National Bank of Cleveland 


Ee 
eg ee I i ccrnbeniatinnetiseniccoereceneneens 
Ciasten A, Galle Gat cncecectonccsccceccsccccscecnsees 
John Hay and Samuel Mather, executors of 

TIONING: cocrenes ceccuusebennnbedonennencescceneneneeti 


Making an aggregate Of....scccecceeseees 
(See 2 R., 73 and 74, fol. 122, 123.) 


$63,720 88 
40,052 44 
40,029 18 
53,208 33 


40,049 27 


$237,060 10 


The court on the 24th of September, 1885, (1 R., 33,) on 
exceptions to said report of master, filed May 2, 1885, (2 R.., 
215,) found the facts set forth in said report of the master to be 
true, but that the parties holding under said mortgage and 
claiming under said cross-petition did not acquire a lien 
or priority under such mortgage over other creditors, and 
as to said matter of priority sustained said exceptions, 
and set aside the report, but ordered that said interven- 
ing petition, so far as it sought to enforce said priority, 
' should be dismissed, but retained for such further relief 
and protection as said intervenors might be entitled to. 


(1 R., 33.) 
Said cross-complainants and intervening 


petitioners 


(1 R., 11) further claimed to hold as collateral the bonds 


of Brown, Bonnell & Co. of $5,000, each 


mortgage on its plant, as follows: The Commercial 


secured by 
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National Bank, thirty bonds, $150,000; and the other 
four, sixteen bonds each, being to each $80,000; and in 
all, $470,000. (1 R., 20.) The mortgage was dated April 
3, 1882, (2 R., 34 to 60,) and was recorded February 17, 
1883, in response to a telegram from H.C. Ayer. (2 R., 
182.) 

But few of the creditors’ petitions are in the Record. 
(See 2 R., 1.) 

The Manufacturers’ and Traders’ Bank of Buffalo, a 
citizen of New York, sets up a judgment in its favor by, 
the U.S. Circuit Court, at Cleveland, April 25, 1883, for 
$9,973.78. (2 R., 20 and 21.) 

So, also, the Rossie Iron Works, a citizen of New York, 
(2 R., 13,) and the Greenville National Bank, a citizen of 
Pennsylvania. (1 R., 252.) 

The Florence Mining Company, a citizen of Michigan, 
in quite a full petition, filed May 29, 1885, (2 R., 15 and 
19,) claimed $172,500, of which $42,571 was for damages 
for non-fulfillment ofa contract. The report was partly 
in favor and partly adverse, and November 21, 1883, the 
company excepted. (2 R., 25.) The report was confirmed 
by the Circuit Court, and this decision was affirmed by 
the Supreme Court of the United States, in the case 
already mentioned, in 124 U.S. Rep., 385. 

All'matters outside of the United States court being 
now “fixed” to the satisfaction of Mr. Ayer, on the 18th 
of December, 1883, Brown, Bonnell & Co. filed a motion 
to discharge the receiver, for the reason (1 R., 10)— 


“1st. That said court has no jurisdiction over the sub- 
ject-matter of this controversy, and no jurisdiction to 
appoint a receiver. 

“9d. Because on November 24, 1883, the said judg- 
ment of the Negaunee C oncentrating Company was fully 
paid and discharged, together with all costs, by payment 
of the full amount thereof, to the clerk of this court, as 
duly appears of record.” 
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The matter was heard on this motion, and, on the 
24th of December, 1883, it was overruled. (1 R., 10 
and 11.) 

The priority of the lien of the said cross-petitioners 
(1 R., 11) was contested by other creditors, Brown, Bon- 
nell & Co. first appearing by joining in exceptions to the 
master’s report. (2 R., 215-217.) 

The master’s report, as already remarked, found the 
cross-petitioners entitled to a prior lien, (2 R., 73, 74,) 
but the circuit judge set aside the report, so far as it 
maintains a lien and priority in favor of the intervenors 
over other creditors. (1 R., 33.) 

On the 23d of February, 1886, the court entered the 
decree appealed from, (1 R., 38,) finding due to creditors 
$1,320,649.92, as of the 1st of June, 1884. (1 R., 38.) 

It was found that Wilcox and Scaife had a first lien 
on the plant. The plant was ordered sold, Wilcox and 
Scaife first paid, and other creditors pro rata. 


RECAPITULATION OF Facts. 


We confine this brief to the merits of the questions 
raised by the appeal of Brown, Bonnell & Co. (1 R., 53, 
54) from the final decree of February, 1886. (1 R., 38.) 

The facts which control the merits of this appeal are 
not numerous or complicated. 

They may be recapitulated as follows: 


1.’ Brown, Bonnell & Co., appellant, is a corporation 
created under and by the laws of Ohio, and existing 
there as a corporation controlled by Ohio laws. 


2. The original bill in this case was one filed by cred- 
itors of said corporation, on the 20th of February, 1883, 
in behalf of themselves and the other creditors of the 
corporation, one of the complainants, to wit, the Negaunee 
Concentrating Company, being a judgment creditor, and 
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the other creditors, so suing, held claims, one of which 
was due on the said date of filing the original bill, to wit, 
February 20, 1883; (1 R., fols. 1 and 2;) the claims of the 
other complainant creditors were not then due, but fell 
due soon after. 


3. At the time of filing said bill the said corporation 
was deeply insolvent. 


4. The business of the corporation was very large, and 
scattered through several of the States, and consisted, 
according to the averments of the bill, of the carrying 
on of the manufacture of iron, blast furnaces, rolling- 
mills, coke works, coal and coal mines; the plant was 
very large and valuable; the good-will and business of 
great value; employed hands amounting to at least four 
thousand ; insolvency so great that numerous suits were 
commenced and threatened ; this accompanied by attach- 
ments and seizures of property ; such suits and seizures 
resulting in undue and unfair priority in favor of attach- 
ing creditors as against complainants, and resulting in 
irreparable damage; was great danger that such suits 
would destroy the business and property of the defend- 
ant, including good-will, and would break up the busi- 
ness, resulting in irreparable loss to creditors ; that unless 
the court interfered to protect and preserve the property, 
by placing it in the hands of a receiver, the property 
would be in danger of destruction and dissipation ; 
hence, prayer for receiver. ° 

This is the substance of original bill. (1 R., 3 and 4.) 


5. The supplemental bill, filed March 28, 1883, (1 R., 
3,) by the same complainants, avers substantially as 
averred in the original bill, but adds that the property 
is of a peculiar nature; that irreparable loss and unjust 
preference between the creditors would be experienced 
unless the property should be preserved as an entirety by 
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a receiver, acting under the court; that the said Negau- 
nee Company had, prior to the original bill, recovered a 
judgment which gave that company a lien on the real 
estate within the jurisdiction of the court; that, since 
original bill filed, execution had issued on said judg- 
ment, and returned unsatisfied ; that other claims of liens 
and priorities are threatened by certain creditors against 
the property; that the creditors, secured and unsecured, 
are very numerous; many claims set up are of doubtful 
character, and many just claims unascertained as to 
amounts; that certain of the stockholders (who are 
named) reside within the jurisdiction of the court, and 
are asked to be made defendants; also asks that a special 
master be appointed to ascertain priorities of lien, to 
adjust and determine rights of claimants whose claims 
are disallowed by receiver, such master to make report ; 
that the receiver be directed to send copies of decree, in 
this behalf, to every known creditor, and notify credit- 
ors, by mail, that if they wish to participate in the ben- 
efit of the decree they must file their claims within a 
time fixed by the court; and that receiver be directed to 
sell the property, and hold the proceeds subject to the 
order of the court, &c., &e. 

A substantially full statement of the character of this 
case and of these pleadings is made in the opinion of this 
court by Justice Field in the case of Florence Mining 
Company v. Brown, 124 U.S., 385. 


6. All these facts are by Brown, Bonnell & Co. con- 
fessed, not only by failing to make any answer whatever | 
to either the original or supplemental bills, but, also, by 
the fact that they promptly entered their appearance, (1 
R., 5, fol. 12,).and allowed decrees pro:confesso to be 
entered upon the said original bill and the supplemental 


bill. (1 R., 6; 2 R,, 21, 22) 
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7. The answer and cross-bill of the Commercial 
National Bank, (1 R., 11,) setting up an amount of 
indebtedness, and the mortgage securing the series of 
five-thousand-dollar bonds, &c., &¢c., as above stated, was 
filed (1 R., 11) December 1, 1883. (1 R., 30.) To this 
cross-bill certain creditors (named at 1 R., 30) filed an 
answer March 1, 1884. (1 R., 30, 33.) 


8. On the 24th of November, 1883, by Henry Crawford, 
Brown, Bonnell & Co. entered the two pleas, (found 1 R., - 
9,) one averring that said judgment of the Negaunee 
Concentrating Company had been, on this 24th day of 
November, 1883, paid, and the other that the com- 
plainants have a plain, adequate, and complete remedy 
at law, and the court, therefore, had no jurisdiction over 
the subject-matter of the action, or power to make any order 
or decree therein, and asked that the court dismiss the 
cause for want of jurisdiction. 


9. The first opposition made by the defendant, Brown, 
Bonnell & Co., after entering the said two pleas, (1 R., 11,) 
is in the exceptions to the special master’s report of May 
2,1885. (2 R., 215, 217.) 


10. Appellant, through its attorney, 23d of November, 
1883, sought to prefer creditors by confessing, in their 
favor, thirty-three judgments, aggregating $570,806.69. 


11. Master’s report, (Exhibit A,1 R.., fol. 78,) filed June 
11, 1884, shows that before December 18, 1883, date of 
Mr. Crawford’s motion to discharge receiver, (1 R., 10,) 
one hundred and seventy-six intervening creditors’ 
claims had been, by the master, reported, aggregating 
$1,320,226.91 ; all, or nearly all, were then past due. 


12. Appellant then, through its said attorney, Henry 
Crawford, filed a motion to discharge receiver, on the 
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ground (1) that court had no jurisdiction of subject- 
matter, nor to appoint a receiver, and (2) because, on the 
24th of November, 1883, the judgment of the Negaunee 
Concentrating Company had been paid, (1 R.,10,) which 
the court overruled on the 24th of December, 1883. (1 
R., 10, 11.) 


BRIEF FOR APPELLEE. 


The foregoing recapitulation contains, we believe, the 
controlling facts bearing upon the merits of Brown, Bon- 
nell & Co.’s appeal. | 

The question raised by this appeal may, in view of 
these facts, be stated as follows: 


Had the court, at the time said original and supple- 
mental bills were filed, jurisdiction, as a court of equity, 
to entertain said bills and appoint said receiver, on the 
petition of said creditors, under the facts existing at the 
date of filing the original bill, and had the court power 
to proceed in said equity cause after the payment of the 
said judgment in favor of the Negaunee Concentrating 
Company ? 


Stated in another way, the essence of the question 
raised by this appeal is this: 

A corporation of Ohio is deeply insolvent, and has a 
vast number of creditors, too numerous to be made par- 
ties, and the business of which corporation is of that 
peculiar character described in the original and supple- 
mental bills, and in the case of Florence Mining Com-. 
pany v. Brown, (124 U.S., 385,) and the assets consisted 
of property scattered throughout several of the States, 
consisting of real and personal property of vast amount, 
and of many heavy contracts in process of execution, 
and of stocks of material on hand, and the like, and the 
value of which property is in imminent danger of being, 
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in a very large measure, destroyed by seizures in the 
interest of preferred and of attaching creditors. In such 
a case can some of these creditors, some of whose claims 
were not due or secured by liens, but were soon to ma- 
ture, proceed, by bill in equity, joining with a judgment 
creditor, in behalf of themselves and other creditors, to 
have a receiver appointed to protect and preserve said 
property as an entirety, and to adjust and settle the affairs 
of the corporation and of its creditors in the interest of 
themselves and all of the creditors alike ? 


Such we conceive to be, as between the appellant, 
Brown, Bonnell & Co., and the appellees, the issue raised 
by this appeal, and we, therefore, now proceed to its 
examination. 

Errect oF State LAws ON FEDERAL Equiry. 

The first proposition of law which we desire to state 
we submit in the following words : 

Although it is true that equitable remedies in the 
United States courts are not according to the practice of 
the States, but according to the principles of common 
law and equity as defined in England at the time of the 
adoption of the Constitution, (8 Wheat., 221 ; 21 Howard, 
485; 5 Peters, 280; 4 Wheat., 115; 18 Howard, 271; a 
Black., 500,) yet the proposition is equally true and thor- 
oughly settled, which is stated in Pomeroy’s Equity Ju- 
risprudence (Vol. I, sec. 297, p. 330) in the following 
words : 


“ While, therefore, it is correctly held that the equitable 
jurisdiction of the national courts, their power to entertain 
and decide equitable suits, and to grant the remedies 
properly belonging to a court of equity, is wholly derived 
from the Constitution and laws of the United States, and 
is utterly unabridged by any State legislation, yet, on 
the other hand, the primary rights, interests, and estates 
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which are dealt with in such suits, and are protected by 
such remedies, are within the scope of State authority, 
and may be altered, enlarged, or restricted by State laws.” 


In the note 1 to this proposition the author states: 


“As a familiar illustration of this proposition, I men- 
tion the statutes in many States modif, ying and reconstruet- 
ing the whole subject of trusts in real and personal property, 
and creating the separate property of married women, and the 
like. While such State statutes do not abridge the juris- 
diction of the national courts to entertain equitable suits 
concerning trusts or married women’s property, they of 
course determine the rights growing out of these trusts of 
the married women holding separate property.” 


This extract from Pomeroy is selected because it is 
precisely in point as applied to the present case, since, 
as we insist, the rights of creditors as beheficiaries in the 
trust assets of insolvent corporations, created and existing 
under the laws of Ohio, are recognized and controlled as 
to administration, &c., by the laws of Ohio. 

If, therefore, by the laws of Ohio, the assets of an in- 
solvent Ohio corporation, instantly upon the occurrence 
of the insolvency, and upon the corporation ceasing to 
prosecute the business for which it was incorporated, 
become, technically and strictly, trust property, as to 
which the corporation cannot, by confession of judg- 
ment in interest of favored creditors, or by assign- 
ment, or otherwise, give priorities to such favored cred- 
itors, then courts of equity of the United States are 
bound to respect and administer these rights of creditors, 
so recognized, if not created, by Ohio statutes. 

This jurisdiction of the courts of the United States in 
its administration of equitable remedies is held by this 
court to be not confined to the very rights and remedies 
existing at the time the Constitution was adopted, but to 
equally embrace all new rights created by State statutes, 
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and, also, to embrace new forms of remedy created by such 
State statutes. 
This doctrine, in its various forms, phases, and modi- 
fications, is held in the cases following : 
Railway Company v. Whiton, 13 Wallace, 287. 
Dennick v. R. R. Co., 103 U.S., 11. 
Ellis v. Davis, 109 U.8., 497. 
Ex-parte Boyd, 105 U.8., 647. 
Roderick’s Will, 21 Wall., 520. 
Ex-parte McNeil, 13 Wall., 243. 
Holland v. Challen, 110 U.S., 24. 
Reynolds v. Crawfordsville Bank, 112 U.58., 410. 
United States v. Wilson, 118 U.S., 89. 


In the case of Bernheim and others v. Bernheim et al., 
decided in the Circuit Court of the United States for the 
Southern District of Georgia, in 1887, by Speare, J., (30 
Federal Reporter, 885,) the precise question here involved 
came up, and the court held that— 

“Where a statute of a State provides that, in a case of 
fraudulent assignments, a court of competent jurisdiction 
is authorized to declare the assignment void, although 
the assignee is not shown to have had notice of the fraud, 
the equity courts of the United States have jurisdiction to en- 
force rights under such statute.” 


The court in this case cite and follow the case of 
Jaffrey v. Brown, 29 Federal Reporter, 476, where the 
court held that— 

“When under the statute of Georgia it is right to appoint 
a receiver, the equity courts of the United States may admin- 
ister and enforce that right where they have jurisdiction.” 


So in the case of Buford et als. v. Holly et als., 28 Federal 
Rep., 680, decided in the Cireuit Court for the middle 
district of Alabama, at the May Term, 1886, by Bruce, 
J., the court held that— 

“When a right is conferred by a State statute which is not 
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in conflict with the Constitution or laws of the United 
States, the courts of the United States sitting in such 
States can and Must enforce such right, in the cases in which 
such courts have jurisdiction. 
“ New rights and remedies may have the effect to add 
New rights and remedies may have the effect to ad 
to and increase the business of the court, but that in no 
proper sense increases the jurisdiction of the court.” 


That was a case where the court was called upon to 
construe a certain section (3806) of the Code of Alabama, 
which “gives a simple contract creditor the right to go into a 
court of equity without first obtaining a judgment at law, and 
return of no property, to reach the property which has been 
fraudulently transferred.” 

As to this section the Cireuit Court held that, whether 
this section, in the strict sense of the statute, constitutes 
a rule of decision, or a rule of property, it is, nevertheless, a 
law which the State of Alabama is competent to pass, and is 
operative in the Cireuit Court of the United States sitting 
within the State. 

The opinion of Justice Bruce, in this case, contains a 
very full review of the decisions of this court upon this 
matter; citing the cases above cited, and many others, 
from this court. It is able and instructive, and reaches 
the conclusion which we have above quoted from para- 
graphs two and three of the head-notes. It is a case 
directly in point, and results in holding that, as applied 
to the present case, the Circuit Court of the United States 
must apply to the administration of this corporate prop- 
erty the laws of trust and rights of creditors established by 
the statutes of Ohio, at least as to all the assets of the corpo- 
ration consisting of personal property and all Ohio real 
estate. 

So in Aspen Mining and Smelting Co. v. Bucker,(28 Fed. 
Rep., 220,) decided in August, 1886, in the Circuit Court 
for the district of Colorado, (opinion by Brewer, J.,) the 
court again collects and reviews the authorities, from this 
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and other courts, upon this subject, and holds what the 
head-note expresses in these words: 

“Courts of equity have, concurrently with the courts 
of law, general original jurisdiction in matters of parti- 
tion. 

“Federal courts sitting as courts of equity may administer 
any right of an equitable nature given by the statutes of the 
State.” . 


II. 
BEARING OF OnIO LAWS ON THIS CASE. 


It is by these rulings of this and other courts, thus set- 
tled as the fundamental and unquestioned law of the 
States, and of the United States, and of this court, that, as 
between the States of this Union on the one hand, and the 
United States and their courts on the other, that wherever 
the legislation of a State (acting on a subject-matter 
reserved, by the Constitution, to the States and to the 
people thereof) has established any matter as.a rule of 
decision, or of property, or of title, or of right, or has 
ordained, for the people of such State, equitable remedies 
for the securement of such rights there, and in every 
such case and condition, the people, who, by reason of 
citizenship in different States, or for any other reason, 
are entitled to sue in the courts of the United States for 
the securement of these rights, so established by the 
laws of the States, are entitled to have and demand, in 
such Federal courts, every such right so established by 
the State laws. | 

This being so established, by the cases which we have 
cited, as the law of this and of all other Federal courts, 
it results that if we can ascertain what, by the laws of 
Ohio, is the nature and extent of the property rights of 
the creditors of Brown, Bonnell & Co., an insolvent cor- 
poration, after such corporation had, ewing to its insol- 
vency, ceased to carry out the objects of its incorporation, 
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then we will thereby ascertain what property rights this 
court is bound to accord and administer to such credit- 
ors. And if these rights are of a nature best adminis- 
terable in equity, then the equity powers of this court 
will be adapted and made adequate to the full secure- 
ment of every such property interest so created by the 
laws of Ohio. 


[1]. 
STATE OF OHIO STATUTES AND DECISIONS. 


We, therefore, turn now to the inquiry, What, by Ohio 
laws, are the rights and remedies to which the appellees 
and other creditors of the appellant are entitled in the 
assets of this insolvent corporation ? 

The answer to this question is, by the state of the 
Ohio statutes and adjudications, rendered easy and con- 
clusive. 

In pointing now to the Ohio laws, it is proper to guard 
our position from being misapprehended. We do not 
say, or admit, that, in the respects now being considered, 
the Ohio laws are in any material respect different from 
those of most of the States of this Union, or from those 
of the common or the chancery law of England, or of this 
court: nor do we assert, or admit, that the exigencies of 
our case require us to rely on the state of the Ohio laws, 
as distinguished from the general laws of the land. On 
the contrary, the citations we now make from Ohio law 
will not only conclusively show that, by Ohio laws, the 
appellees are entitled to every right and remedy de- 
creed to them by the decree here appealed from, but 
will, at the same time, show that these Ohio rules of title 
and of remedy are (with possibly some unimportant ex- 
ceptions, such as that found in Catlin v. Eagle Bank of 
New Haven, 6 Conn., 233) in harmony with the law 
applicable, in equity, to insolvent corporations which 
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have ceased to prosecute the purposes of their incorpora- 
tion, as such law is administered in this court and most 
of the State courts of this Union. 

We turn, therefore, to two of the latest of the decis- 
ions of the Supreme Court of Ohio, regarding the legal 
relations of the creditors of an insolvent Ohio corporation 
to the assets thereof. 

In the case of Barbour v. National Exchange Bank, 
45 Ohio, 133, the court held what is expressed in the 
syllabus in these words: 

“1. S. was surety of an insolvent manufacturing cor- 
poration for the payment of a large amount of overdue 
indebtedness. The corporation was making no effort to 

ay its debts. Its business could not be continued without 
fons and wasting of its assets. The sale of its property 
and collection of its accounts were necessary to the pay- 
ment of its debts. S. brought his action under section 
5845 of the Revised Statutes (of Ohio) to compel it to 
pay the indebtedness upon which he was surety, by sub- 
jecting its property to such payment. //eld: The ap- 
pointment of a receiver of the property of the corporation 
was authorized by section 5587 of the Revised Statutes (of 


Ohio).” 


We shall again more fully allude to this case. 

In the case of Rouse, Trustee, v. Merchants’ National 
Bank of Cincinnati, decided June Term, 1889, found in 
Vol. 22, Ohio Law Journal, of date October 7, 1889, page 
220, and which will appear in 46 Ohio State Reports, not 
yet out, the head-note reads as follows: 

“A corporation for profit, organized under the laws of 
this State, after it has become insolvent, and ceased to 
prosecute the objects for which it was created, cannot, by 
giving some of its creditors mortgages on the corporate prop- 
erty to secure antecedent debts, without other consideration, 
create valid preference in their behalf over the other creditors, 
or over a general assignment thereafter made for the benefit of 
creditors.” vom 


The opinion is by Williams, J. 
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After criticizing the case of Catlin v. Eagle Bank of 
New Haven, 6 Conn., 233, this being one which held 
that an insolvent corporation could prefer creditors the 
same as an individual could, as holding a doctrine 
founded on the mistaken idea that insolvent corporations 
had the same absolute dominion over their property after 
insolvency as have individuals, proceeds, at length, to 
consider the case. 

The following are some extracts from the opinion: 


“Tt is now firmly established that the property and 
assets of a corporation are a trust fund for the payment 
of its debts, especially in case of insolvency. Since the 
‘ase of Wood v. Dunmer, (38 Mason, 311,) where Mr. Justice 
Story is said to have first formulated the doctrine, it 
has been generally accepted, and is sustained by the 
highest authority. Mr. Justice Swayne announces it 
with great clearness in Sanger v. Upton (91 U.S., 56-60) 
as follows: ‘The capital stock of an incorporated com- 
pany is a fund set apart for the payment of its debts. It 
is a substitute for the personal lability which subsists in 
private copartnerships. When debts are incurred, a con- 
tract arises with the creditors that it shall not be with- 
drawn or applied, otherwise than upon their demands, 
until such demands are satisfied. The creditors have a 
lien upon it in equity. If diverted, they may follow it as far 
as it can be traced, and subject it to the payment of their claims, 
except as against holders who have taken it bona fide for a 
valuable consideration, and without notice. It is publicly 
pledged to those who deal with the corporation, for their 
security. ” 


The opinion proceeds : 


“Tn Curren v. State of Arkansas, (15 Howard, 312,) Mr. 
Justice Curtis said on this subject: ‘The capital and 
debts of banking and other moneyed corporations con- 
stitute a trust fund and pledge for the payment of its 
creditors and stockholders, and the court of equity will 
lay hold of the fund, and see that it be duly collected and 
applied.’ 

“In Nepton, Assignee, v. Tribilcock, (91 U.S., 45-47,) 
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Mr. Justice Hunt thus lays down the doctrine: ‘The 
‘apital stock of a moneyed corporation is a fund for the 
payment of its debts. It is a trust fund, of which the 
directors are the trustees. It is a trust to be managed 
for the benefit of its shareholders during its life, and 
for the benefit of its creditors in the event of its dis- 
solution.’ ” 


The opinion then quotes from 2 Morawetz on Private 
Corporations, section 803, where the author is contesting 
the doctrine that an insolvent corporation may, the same 
as an individual, prefer creditors: 

“This doctrine, in the opinion of the writer, is wholly 
indefensible on principle. The capital provided for the 
security of the creditors of a corporation is a fund held 
for the benefit of all the creditors equally. That the un- 
secured creditors of a corporation are entitled to an equal 
distribution of the common security, has often been 
recognized by the courts of equity in adjusting the rights 
of creditors among themselves and in relation to the 
company’s shareholders. After a corporation has become 
insolvent, and has ceased to carry on business, the rights 
of its creditors become fixed. If a corporation, whose 
assets are not sufficient to satisfy all of its creditors in 
full, can prefer certain creditors, leaving others unpaid, 
this must be by virtue of a power reserved, by implica- 
tion, to the company and its agents. But this power 
‘annot justly be included in, the general powers of 
management which a corporation must necessarily pos- 
sess over its property in order to carry on its business 
and further the purposes for which the company was 
formed. The purposes of a corporation are not furthered 
in any manner by giving it or its agents the power, after 
the company has become insolvent and has ceased to 
carry on business, and after its shareholders have lost 
their interests in the corporate estate, to prefer a portion 
of. the creditors, according to interest or mere whim, and 
to pay their claims in full, leaving the others wholly 
without redress. 

“The doctrine that an insolvent corporation may prefer 
certain creditors at the expense of others seems to have 
been first started in Catlin v. Eagle Bank, a case in which 
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the fundamental rule that the assets of an insolvent cor- 
poration constitute a trust fund pledged for the security 
of creditors was denied. It is a doctrine which is at 
variance with the whole theory of the law concerning 
the rights of creditors of insolvent corporations, and is 
contrary to the plainest principles of justice.” 


The opinion then quotes from Waite on Insolvent 
Corporations, sections 162 and 654, to the same general 
effect. 

The conclusion of this part of the opinion is in these 
words: 

“ Without extending the discussion, we are of opinion 
that when a corporation for profit, organized under the 
laws of this State, becomes insolvent, and ceases to carry 
on its business, or further pursue the purposes of its 
creation, the corporate property constitutes a trust fund 
for the equal benefit of the corporate creditors in proportion 
to the amounts of their respective claims ; and it cannot, by 
pledge or mortgage of the property to some of its creditors as 
security for antecedent debts, without other consideration, create 
a valid preference in their behalf over other creditors, or 
over an assignment thereafter made for the benefit of cred- 


itors.”’ 


It must be carefully kept in mind that, in this case of 
Rouse, trustee, no judgment creditor complained of the 
preference attempted to be given by the chattel mortgage, 
but a trustee defended against that mortgage in the 
interest of all cfeditors. If there had been no trustee 
for creditors, then any creditor, without a judgment or 
any specific lien, might, according to the clear holding 
of the court in this case, have brought the suit to have 
the preference declared void. (See Combs v. Watson, 
322 Ohio St., 228, and Hellebrook v. Richter, 37 Ohio 
St., 222.) 

Another section of the statutes of Ohio which has 
special application to the present case, because of the 
fraudulent attempt to give preference to said thirty-three 


24 


judgment creditors, in whose favor judgments were con- 
fessed, (1 R.,19,) is section 6344, which provides, amongst 
other things, as follows: 

* “All transfers, conveyances, or assignments made by a 
debtor, or procured by him to be made, with the intent 
to hinder, delay, or defraud creditors, shall be declared 
void at the suit of any creditor.” 


It was under this section that the chattel mortgage, 
which was complained of in the case of Rouse, trustee, 
supra, Was declared void, as is disclosed by the above 
quotations, to wit, because the creditors of such insolvent 
corporation have an equitable lien on all the assets of the 
concern for their equal benefit, and, hence, said attempted 
preference by chattel mortgage was held void, not only 
on general principles, but because it contravened the 
provisions of said section 6344, as tending to “ hinder” 
creditors. 

Again: The statutes of Ohio secure to general credit- 
ors, although having no judgment or specific lien, an- 
other important right, as against insolvent debtors, which 
has material bearing on the present case. This provision 
of said statutes is considered and adjudicated in Bar- 
bour v. National Exchange Bank, 45 Ohio Stat., 133, 
already alluded to. 

In that case there was no judgment or other specific 
lien held against the insolvent corporation, and the suit 
was brought under section 5845 of the Revised Statutes 
of Ohio, which authorized a surety to maintain an action 
against his principal, to compel him to pay the debt for 
which the surety is held before the debt becomes due. 
A receiver was applied for, and the court held that the 
appointment of the receiver was authorized by section 
0087 of the Revised Statutes of Ohio, which provides 
for the appointment of a receiver in certain designated 
cases, amongst which cases are— 
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“1. By a creditor to subject any property or fund to his 
a 7.7 3 

“6. In all other cases where receivers have heretofore 
been appointed by the usages of courts of equity.” 


The opposing brief prominently relies on the general 
doctrine that receivers are never appointed at the suit of 
creditors who have neither judgments nor specific liens 
on the property sought to be placed in the hands of the 
receiver. 

We have seen, and shall further see, by the cases from 
this and other courts, that this proposition is utterly 
untenable as a general doctrine of equity. But were it 
such, yet it is settled by the Supreme Court of Ohio, 
construing said section 5587 of the Ohio statutes, that 
this is not the law of that State; and we have seen that 
rights of creditors secured by the.statutes of a State are 
“rights” enforceable in the Federal Courts. 

The Supreme Court of Ohio, in the case of Barbour, 
supra, (459 Ohio State, 140,) after quoting said section 5587, 
Rev. Stats., proceeds in these words: 

“The jurisdiction of the court of chancery to appoint 
a receiver has been assumed for the advancement of jus- 
tice, and is founded on the inadequacy of remedies to be 
obtained in courts of ordinary jurisdiction. (Kerr on 
Receivers, 1.) It was said by Lord Chaneellor in Bain- 
bridge v. Baddeley, 35 Mack. & Gor., 419: ‘There are few 
cases that can be stated in which the court has not jurisdiction 
when it is essential to the justice of the case to interfere to pre- 
serve the property for the party entitled to the appointment of 
the receiver.” 


The court then proceeds, at length, to show that, under 
said paragraph 6 of section 5587, receivers have “ here- 
tofore been appointed by the usages of courts of equity” 
in all cases where there was insolvency, and an attaching 
of equitable liens in favor of creditors to the insolvent’s 
property, or where there was imminent peril of the loss 
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of the property, and the destruction of the rights of cred- 
itors. 

Hence, even if this appointment of the receiver, in the 
case at bar, were not defensible upon the principles of 
equity as applied throughout the States, yet because that 
the Supreme Court of Ohio has given to the statutes of 
that State a construction which justifies the appointment 
made in the present case, and as these Ohio Statutes 
at least recognize, if they do not create, these “ rights” in 
favor of creditors, as against real and personal property 
in that State, and as these “ rights” become in that State, 
in virtue of said statutes, laws, or “rules of title,” this 
court must adopt the construction which the Ohio court 
puts upon its own statutes, and accord to the Ohio credit- 
ors the rights created by such statute. (See the cases 
cited herein.) 


iV. 
SUPREME AND Crrecvuir Court DECISIONS. 


But we now turn to an inspection of a few of the most 
recent decisions of this court relating to the same im- 
portant matters covered by the decision of the Supreme 
Court of Ohio in the case of George L. Rouse, Trustee, ¢. 
The Merchants’ National Exchange Bank of Cincinnati 
(46 Ohio State, ). 

The case of Mellen v. Moline Malleable Iron Works 
(131 U.S., 352) is the latest reported case, from this court, 
which has come under our notice, and is one which, if 
followed in the present case, will, we think, rule it, at 
least in some of the most important principles invelved 
in this appeal. 

It will be observed that the case made by the bill in 
equity filed in the United States Circuit Court for the 
Northern District of Illinois by the National Furnace 
Company, a corporation of Wisconsin, brought against 
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an insolvent corporation of the State of Illinois, to wit, 
the said Moline Malleable Iron Works, (151 U.S., 355, 
356,) was, in all essential respects, identical with the 
original and supplemental bills in the present case. 

It should be further carefully observed that the bill by 
Mellen et a/., filed May 5, 1884, (131 U.S., 554, 355,) was 
one which attacked the decree of the Circuit Court of the 
United States, rendered in said case of the National Fur- 
nace Company, (151 U. 8., 355, 596,) upon all of the 
grounds on which appellant in the present case attacks 
the decree here appealed from. 

This attack, by said bill filed by Mellen, upon the said 
decree in favor of said Furnace company, is thus de- 
scribed by this court (151 U.S., 356): 


“ The object of that suit, as the bill in the present case 
averred, Was to obtain a decree cissolving the Moline 
Malleable Iron Works as a corporation, closing up its busi- 
ness, ascertaining the amount, as well of its assets applicable 
to the payment of debts as the extent to which its directors 
and officers were liable to ereditors, and adjudging that the 
said CONVEYANCES executed by thet corporation were fraudulent 
and void as to the National Furaace Company and other 
creditors. 

“Tt was further alleged that the debt of the last-named 
corporation was nol, nor was any part of it, due when at 
brought said suit, and was not secured by any attachment or 
other process against the property of the debtor corporation ; 
that it had not exhausted its legal remedies for the collection 
of its debt, and had no lien or claim to the property COv- 
ered by said trust deed or mortgage; and, consequently, that 
the court could not and did not acquire jurisdiction to make 
any valid decree affecting the interest of said Hill.” 


It is seen by this extract, just given, that the said 
decree in favor of the Furnace company, and which was 
pleaded as an estoppel to the said Mellen suit, was one 
rendered in favor of creditors whose claims were not due 
when their bill was filed against the insolvent Illinois 
corporation. 
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It will be further observed that the said suit by the 
Furnace company was in favor of creditors who had 
neither an attachment nor a judgment, nor a levy of any 
kind, nor any other form of lien; and that such creditors 
filing said bill were, on the other hand, simply “ credit- 
ors at large,” holding unmatured claims against the 
insolvent Illinois corporation, and that their claims were 
of a kind suable in an ordinary action of assumpsit; and, 
hence, belonged to that class which appellants, in this 
case, allege are not subject-matters of which courts of 
chancery have jurisdiction. 

It will, also, be observed that all these objections were 
strenuously urged to overthrow the said decree of the 
Circuit Court of the United States in favor of the National 
Furnace Company and other creditors. 

Such was, in every respect here material, the exact 
character of the orders and decrees which were pleaded 
as res judicata in this case of Mellen v. Moline Iron Works. 

Now, what this court in that case decided, and which 
has bearing on the case at bar, was not that there was no 
error in the steps by which the Circuit Court for the 
Northern District of Illinois reached its order, of August 
1, 1883, (181 U. 8., 357, 358,) appointing a receiver of the 
assets of said insolvent corporation, and directing the 
taking of possession of all the assets and business of the 
corporation ; or in reaching that other order of December 
22, 1883, (151 U. S8., 360,) directing that the receiver 
should sell all of the said corporate assets ; or in reaching 
the final decree in the case which was so pleaded as an 
estoppel; (bottom page 367,131 U.S;) but what this 
court did, in that case, decide, and which has vital appli- 
‘ation to said pleas of appellant, (1 R.,9,) denying the 
jurisdiction of the court in the case at bar, of the subject- 
matter of the suit, and denying the jurisdiction of the 
court to appoint a receiver, or to proceed further with 
the case, was that the Circuit Court had jurisdiction of 
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the subject-matter for all the purposes for which said 
suit of the Furnace company was prosecuted, and juris- 
diction to make all the orders therein for appointment 
of receiver, taking charge of the business of the corpora- 
tion, selling the property, &c., and this although the 
creditors so suing in equity were suing on unmatured 
claims, where there was neither attachment, judgment, 
levy, or lien of any kind. 

This decision by this court, so holding in favor of the 
jurisdiction of the Circuit Court in a case of that descrip- 
tion, is absolutely conclusive against the only pleas set 
up by Brown, Bonnell & Co. in the present case. (1 R., 9.) 

The language of the opinion on this point of jurisdic- 
tion is as foliows (131 U.5S., 366): 

“The Furnace company, in behalf of itself and other 
creditors of the iron works, claimed an interest in such 
property as constituting a trust fund for the payment of 
the debts of the latter, and the right to have it subjected 
to the payment of their demands. Jn Graham v. Railroad 
Company, 102 U.S, 148, 161, this court said that ‘when a 
corporation becomes insolvent, it is so far civilly dead that its 
property may be administered as a trust fund for the benefit of 
its stockholders and creditors. A court of equity, at the instance 
of the proper parties, will then make those funds trust funds, 
which, in other circumstances, are as much the absolute prop- 
erty of the corporation as any man’s property is his” (See, 
also, Mumma +. Potomac Company, 8 Pet., 281, 286; 
County of Morgan v. Allen, 103 U.S., 498, 509; Wabash, 
&e., Railway v. Ham, 114 U.S., 587,594; 2 Story’s Eq. 
Jur., see. 1252; 1 Perry on Trusts, sec. 242).” 


This case, therefore, as already remarked, rules the 
present case against the appellant as to every question 
of power and jurisdiction raised by its only pleading in 
the case (as found in 1 R., 9). You held that there was 
jurisdiction in the Cireuit Court of Northern District of 
Illinois to render the orders and decree which were 
rendered in favor of said Furnace company, and that 


3U 


you were not required to, and could not, pass upon the 
question whether any error intervened in reaching that 
decree, because such question of error could not be raised 
collaterally against the decree pleaded in bar. 

This, therefore, leaves nothing for contestation in the , 4 
present case on behalf of appellant, except, possibly, the - 
question whether there was such error in appointing a 
receiver and going on with the case, instead of dismissing 
it, as will induce this court to reverse the decree below, 
and to thus reverse, although the appellee never, by answer 
or otherwise, resisted the appointment of the receiver or 
denied any averment of the bill or cross-bill, but, on the 
contrary, in effect acyuiesced in and consented to the ap- 
peintment of a receiver by (1) voluntarily entering his 
appearance to the bill asking the receivership and ac- 
cepting notice; (2) never filing any answer to bill or 
cross-bill ; (3) by allowing decrees pro confesso to be taken 


on the said bills; and (4) by making no manner of - ~ 
resistance in the case until after the great body of the ad 


debts of the corporation had been presented to the court 
by intervening petitions, and had matured; and (5) by 
confessing a judgment in favor of the Negaunee Com- 
pany—this in aid of the suit for receiver, Ke. 
As bearing on this question whether there was error in 
the appointment of the receiver, the question of fact as 
to whether the defendant either assented to or acquiesced’ 
in that appointment has most material weight. Now, 
please further note what goes to show that appellant did 
so acquiesce. 
In this case Brown, Bonnell & Co. acquiesced in, and 
consented to, the appointment of a receiver. It, on the . 
17th of February, 1883, became suddenly and hépelessly ~~» 
insolvent. On the 20th of February it, by attorney, con- 
fessed a judgment in favor of the Negaunee Concentrat- 
ing Company, which company and other complainants 
already had a bill fora receiver drawn; for, on this very 
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same day, the bill was filed and an application made for 
the appointment, and the corporation caused its appear- 
ance to be filed at once, waived service of notice, (1 R., 
5,) made no opposition to such receivership, and, on the 
same day, the appointment was made. 

The appearance and waiver is one of the papers Mr. 
Crawford omitted from his meager Record. It is in 2d 
Record, p. 7, and reads: ’ 

“The appearance of the defendant is hereby entered 
in the above cause, and service of notice of the motion for 
appointment of receiver accepted.” 


The entry of appointment does not read by consent, 
but a company confessing a judgment and entering an 
appearance and waiving notice at once, for the sake of 
having an appointment made at once, fairly acquiesces in 
the appointment. 4 

In Wallace v. Loomis, 97 U. S., 163, Mr. Justice Brad- 
ley says of the appointment : 


“It is a part of that jurisdiction always exercised by 
the court, by which it is its duty to protect and preserve 
trust funds in its hands. It is undoubtedly a power to 
be exercised with great caution, and, if possible, with the 
consent or acquiescence of the parties interested in the 
funds. In the present case it appears that the parties 
most materially interested either expressly consented to 
the order, or offered io objection lo if, The appellant com- 
plains that it was made without due notice to the second 
mortgage bondholders; but this cannot properly be 
alleged, inasmuch as the trustees of the second mort- 
gage were parties to the suit, and had due notice of its appli- 
cation, and made no objection to its being granted,’ 

See, also, Waterworks Company v. Barrett, 103 U. S., 
O17. 

Waivers (not going to jurisdiction of subject-matter) 
made below, can never be withdrawn to the prejudice of 
the party in whose favor made; and can never be with- 
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drawn inthis court; and this court expressly applies this 
rule to assent to appointment of a receiver. 

Water Co. v. Barritt, 108 U.S., 516. 


But, aside from this acquiescence, it Is, we submit, im- 
possible to hold, in view of what we have quoted from 
the opinion of Mellen v. Moline Iron Works, supra, that 
there was any error whatever in the courts proceeding in 
the case to finally administer the affairs of the said in- 
solvent corporation in the equal interest of all creditors. 

When this court held, as it did, in the language we 
have cited from the opinion of Justice Harlan, (131 U.S., 
366,) that “when a corporation becomes insolvent, it is 
so far civilly dead that its property may be administered 
as a frust fund for the benefit of its stockholders and 
creditors,” it held not only in favor of the jurisdiction 
which the Circuit Court exercised in the case at bar, but 
it asserted a principle conclusive of every possible ques- 
tion in this case, not merely of jurisdiction, but as to the 
absence of all error. 

This holding in Mellen’s case, supra, was foreshadowed 
by the language of this court in Terry v. Anderson, 95 
ULS., 636: 

“Ordinarily a creditor must put his demand into judg- 
ment against his debtor, and exhaust his remedies at law, 
before he can proceed at equity to subject choses in action 
to its payment. ‘To this rule, however, there are some 
exceptions, and we are not prepared to say that a creditor 
of a dissolved corporation may not under certain circumstances 
claim to be exempted from its operation. If he can, how- 
ever, It is upon the ground that the assets of the corpora- 
tion constitute a trust fund which will be administered by a 
court of equity in the absence of a trustee—the principle being 
that equity will not permit a trust to fail for want of a 
trustee.” 


Case v. Beauregard, 101 U. S8., 688, 690, 691, is one 
which covers every alleged error brought into view by 
this appeal. 
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The court there, when considering when resort may 
be had to a court of equity without exhausting the rem- 
edies at law, on page 690 states as follows: 


“ But, after all, the Judgment and fruitless execution 
are only ev idence that his legal remedies have been ex- 
hausted, or that he is without re ‘medy at law. They are 
not the only possible means of proof. The necessity of 
resort to a court of equity may be made otherwise to 
appear. Accordingly, the rule, though general, is not 
without any exceptions. Neither law nor equity requires 
a meaningless form— bona sed imposibilia non coget lex 
It has been decided that where it appears by the bill that 
the debtor is insolvent, and that the issuing of an execu- 
tion would be of no practical utility, the issue of an 
execution is not a necessary prerequisite to equitable 
interference. (Turner v. Adams, 46 Mo., 95; Postlewait 
& Creagan and Keeler vr. Howes, 3 lowa, 365; Toconie 
Bank v. Harvey, 16 /d., 141 - Botsford v. Beers, 11 Conn., 
369; Payne v. Sheldon, 63 Barb., N. Y., 169.) This is 
certainly true where the creditor has a lien or a trust in 
his favor. 

“So it has been held that a creditor, without having first 
obtained a judgment at law, may come into a court of 
equity to set aside fraudulent conveyances of his debtor, 
made for the purpose of hindering and delaying creditors, 
and to subject the property to the payment of the debt due him. 
(Thurmond and Others vr. Reese, 3 Ga., 449; Cornell v. 
Radway, 22 Wis., 260; Sanderson v. Stockdale, 11 Md., 
963.) 

“In Brisay v. Hogan (53 Me., 554) it was ruled that 
when a creditor seeks, by his bill, to obtain payment of 
his debt from land paid for by the debtor, but conveyed 
to his wife, a levy of an execution is unnecessary, if the 
debtor never had legal title to the land. (See, also, Day 
et al. v. Washburne, 24 Howard, 352.) 

“The foundation upon which these and many other 
similar cases rest is that judgments and fruitless executions 
are not necessary to show that the creditor has no adequate 
legal remedy. When the debtor’s estate is a mere equit- 
able one, which cannot be reached by any proceeding at 
law, there is no reason for requiring attempts to reach it 
by legal processes, 


EN 5 RRL RS RMI geo 


A CR ARBRE Fy 


34 


“But, without pursuing this subject further, it may be 
said that whenever a creditor has a trust in his favor, or a 
lien upon property for the legal debt due him, he may go 
into equity without exhausting legal processes or remedies. 
(Tappan v. Evans, 11 N. H. 311; Holt v. Bancroft, 30 
Ala., 193.) Indeed, in those cases in which it has been 
held that obtaining a judgment and issuing an execu- 
tion is necessary before a court of equity can -be asked 
to set aside fraudulent dispositions of a debtor’s property, 
the reason given is that a general creditor has no lien. 
And when such bills have been sustained, without a 
judgment at law, it has been to enable the creditor to 
obtain a lien, either by judgment or execution. But 
when the bill asserts a lien, or a trust, and shows that it 
can be made available only by the aid of a chancellor, 
it obviously makes a case for his interference.” 


By this holding, therefore, it is distinctly settled that 
when the bill asserts a lien or a trust, and shows that it 
can be made available only by the aid of a chancellor, it 
obviously makes a case for his interference ; and this is, 
we submit, conclusive against the merits of the present 
appeal. 

Or take the case of Trust Co. v. Midland R’y Co., 117 
U._S., 434. 

The case is one strongly enforcing the doctrine which 
is stated in the opinion in the following words, speaking 
of the jurisdiction and powers of courts of equity pro- 
tective of trust interests and the rights of creditors 
therein : 

“It is a-part of that jurisdiction, always exercised by 
the court, by which it is its duty to protect and preserve 
the trust funds in its hands. It is, undoubtedly, a power 
to be exercised with great caution, and, if possible, with 
the consent or acquiescence of the parties interested in 
the fund.” (Page 455.) 


Again, on page 456, speaking of insolvent corporations, 
the court says: 
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“All persons who deal with the corporation, as cred- 
itors or holders of its obligations, must necessarily be 
held to do so in the view that, if it falls into insolvency 
and its affairs come into a court of equity for adjustment, 
involving the transfer of its franchises and property, by 
a sale, into other hands, to have the purposes of its crea- 
tion still carried out, the court, while in charge of the 
property, has the power, and, under some circumstances, 
it may be its duty, to make such repairs as are necessary 
to keep the road and its structures in a safe and proper 
condition to serve the public. Its power to do this does 
not depend on consent, nor on prior notice.” 


On pages 455 and 456 the court emphasizes the rule of 
equity which will look to the peculiar condition and 
nature of the property and business involved in deter- 
mining upon the propriety of a receivership, and will, 
wherever from that peculiar nature such receivership is 
necessary to the preservation of the property and its 
judicious administration, appoint a receiver. 

Of this case of Union Trust Co. v. Illinois Midland Co. 
(supra) this court, in the case of Sage v. Railroad, 125 
U. S., 361, speaks, and describes its character, in the 
respect here involved, as follows: 


“ The co-plaintiffs with Hervey were judgment creditors 
of the Paris and Decatur Company, with executions 
returned unsatisfied. The bill set out the precarious 
condition of all the property held and used by the IIli- 
nois Midland Company, and the necessity for a_re- 
ceiver, in the interest of all the creditors of all four of 
the corporations, to prevent the levy of executions on such 
property, and it prayed for a judicial ascertainment and 
marshaling of all the debts of all the corporations and their 
payment and adjustment as the respective rights and interests 
of the creditors might appear, and for general relief. The 
plaintiffs set forth that they represented a majority of the stock 
in all the corporations. This bill was quite sufficient to 
enable a court of equity to administer the property and mar- 
shal the debts, including those due the mortgage bondholders, 
making proper parties before adjudging the merits.” 
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After thus alluding to the character of the case in 117 
U.S8., the court proceeds, in regard to the case then at bar, 
in these words: 


_ “In the present case, it is true, Sage did not sue out 
execution upon his judgment and have a return of nulla 
bona. But that point has become immaterial. The rail- 
road company made no such objection at the time the receiver 
was appointed. Besides, suing out an execution would, 
according to the facts and the admissions of the parties, 
have been an idle ceremony, causing useless expense, and 
bringing no real benefit to the plaintiff. It is true, also, 
that Sage did not sue in behalf of all the creditors of 
the company, or of such as might come in and contribute 
to the expense of the litigation. He was not bound to 
pursue that course. It was his privilege, under the law, 
to sue for his own benefit, as it was within the power of 
the court, for his protection as a judgment creditor, to 
place the property of the debtor company in the hands 
of a receiver, for administration under its orders.” 


Further cases to the same effect are collected in the 
opinion, Deady, J.,in the Holliday case, 27 Fed. R., 845. 
The same thing is strongly stated by Brewer, J., in Clapp 
v. Dittman, 21 Fed. R., 18. The same thing is in the 
opinion by Blatchford, J., in Johnson v. Powers, 13 Fed. 
R., 316. 

This court further proceeds to say, that the appoint- 
ment of a receiver is a matter resting within the sound 
judicial discretion of the court, to. be exercised cau- 
tiously, and concludes in these words (125 U.S. R., 371): 

“All that we say in this connection is, that under the 
circumstances presented in this case, the appointment of 
the receiver was within the power of the court. The 
order appointing him and directing him to operate and 
manage the property was not a nullity.” 


We might multiply, indefinitely, the cases asserting 
the doctrine, which is stated by this court in the case of 
Mellen v. Moline Iron Works, in the paragraph from the 
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opinion by Justice Harlan which we have quoted, (page 
366 of 131 U.S.,) and, also, stated in the cases by the 
court there cited. 
+ We especially call attention to the cases cited in this 
- § opinion by Harlan, J., of— 
xs Morgan County v. Allen, 103 U. S., 508, 509. 
Wabash Co. v. Ham, 114 U. S., 594, 596, 597, and 
p 59S. 


The language of the opinion by Justice Harlan, on 
page 508, is especially applicable to the case at bar. He 
says, quoting from Sawyer v. Upton, 91 U.S., 56: 


“The capital stock of an incorporated company is a 
trust fund set apart for the payment of its debts. It is 
a substitute for the personal liability which subsists in 
private copartnerships. When debts are incurred a con- 
tract arises with the creditors that it shall not be with- 
drawn or applied otherwise than to their demands until 
such demands are satified. The creditors have alien upon 
it in equity. If defrauded, they may follow it as far as it 
‘an be traced, and subject it to the payment of their 
claims, except against holders who have taken it bona 
fide for a valuable consideration, and without notice. It 
is publicly a pledge to those who deal with the corpora- 
tion for their security. Unpaid stock is as much a part 
of this pledge, and as much a part of the assets of the 
{ company, as the cash which has been paid in upon it. 

Creditors have the same right to it as to anything else, 
and the same right to insist upon its payment as upon 
the payment of any other debt due the company. As 
regards creditors, there is no distinction between such a 
demand and any other, asset which may form a part of 
the property and effects of the corporation.” 


The same doctrines are held in— 
Upton v. Tribileock, 91 U.38., 45. 
Webster v. Upton, 91 U.S., 65. 
Hatch v. Dana, 101, U. S., 205. 


court to be that after insolvency, and after it ceases to 
pursue the ends of its incorporation, the assets. of an 
insolvent corporation are a trust for creditors; that such 
creditors have a lien upon the property ; that they may fol- 
low it wherever it can be traced and found ; and that such 
creditors can, by suit in equity, take possession of the 
property and administer it for the benefit of creditors 
generally, and that, in such suit, it is competent for the 
courts to ascertain and adjudge the amount due to every 
creditor without sending their claims to be adjudicated 
at law, and may, through a receivership, manage and 
settle up the entire concern. 


v. 
CLAIMS NoT Dur At COMMENCEMENT OF SUIT. 


It is understood that much reliance was placed by the 
appellant in prosecuting this appeal upon the fact that 
most of the claims owed to complainants in the original 
and supplemental bill were not due at the time the 
original bill was filed. 

This position of appellant is very well answered in the 
extract we here subjoin from the opinion of Shipman, J., 
in the case of Brassey rv. R. R. Co., 19 Federal Reporter, 
663-669, decided in the United States Circuit Court for 
the District of Connecticut, in March, 1884. The head- 
note reads as follows: 


“An insolvent railroad corporation may, in the dis- 
cretion of the court, upon a bill for an injunction. and 
receivership, be put in the hands of a receiver whenever 
the welfare of the various interests clearly require it, even 
though no default has actually been made by the cor- 
poration in its obligations to the petitioner, but a default 
is imminent and manifest, and the corporation is in peril 
of breaking up and destruction of its business.” 


These cases, then, conclusively settle the law of this 
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It will be seen, by an inspection of the opinion, that 
the facts in that case were, in material respects, quite 
like those stated in the original and supplemental bill in 
this case. The defendant was a corporation, and was 
hopelessly insolvent; had a large number of creditors ; 
had that peculiar kind of property and business which 
pertains to railroads; and being so unable to meet their 
debts, and in imminent peril of being wound up by 
attachments and other legal proceedings against them, 
a vote of the directors assented to the appointment of a 
receiver ; and a petition was presented by certain creditors 
to dissolve the order appointing a receiver, &c., they 
placing their petition on the ground that neither the 
allegations of the original bill, nor the facts in regard to 
the railroad; existing at the date of said appointment, 
justified that appointment; but, on the contrary, the ap- 
‘pointment was part of a “plan” om ‘the part of sundry 
directors to injure the corporation for selfish purposes. 

Such was the general character of that case. 

On page 669 the court savs: 

“Were the allegations of the bill sufficient to justify 
thé appointment of areceiver? The petitioners’ position 
is that, ordinarily, to justify such an appointment, a case 
must be pending in which other and principal relief is 
sought—as to foreclose a mortgage. It is true that, in 
general, a receivership is ancillary or incidental to the 
main purpose of the bill, but it does not follow that 
where a case is presented which demands the relief which 
can be best given by receivership, such relief must be 
refused, because the time has not arrived when other sub- 
stantial relief can be asked. For example, although, as 
a rule, a mortgagee cannot ask for relief until his mort- 
gage debt has become due, he can go into a court of equity 
before that time has arrived, and ask for an injunction 
and a receiver to prevent the subject-matter of his mort- 
gage from being impaired and wasted. As was said in 
Long Dock Co. v. Mallery, 12 N. J. Eq., 481— 

‘The power of the court to preserve the pledge from 
destruction, and to answer to the exigencies of the mort- 
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gage, is undoubted. * * * If the bill shows a case 
for an injunction and receiver, the exercise of the power 
is called for, although the time of payment set in the mortgage 
has not come, unless the equity of the bill is met by the 
answer.’ | 

“This bill alleged the existence of the corporation and 
the.first and second mortgage bonds, and of the actual 
inability of the road to pay its interest, to become due on 
January Ist; the existence of the floating debt, and its 
inability to pay that; the intention of some of the creditors 
to attach the mortgaged property; the peril of the road 
arising from anticipated attachments of the property covered 
by the second mortgage; and the loss of and breaking 
up of the business of the road from .its inability to pay 
connecting lines, and its consequent inability to pay the 
interest due on February Ist. In brief, it alleged the 
insolvency of the road, although not in terms, and the 
danger and hazard of serious injury to the revenues of 
the company unless suits were prohibited, and those who 
did business with it were assured that its current ex- 
yenses were to be paid. Those allegations were admitted 
both by the corporation and by the trustees of the second 
mortgage. Iam of opinion that when a railroad cor- 
poration, with its well-known obligations to the public, 
has become entirely insolvent and unable to pay its 
secured debts, unable to pay its floating debt, and unable 
to pay the sums due its connecting lines, unable to borrow 
money, and in peril of breaking up and destruction of 
its business, and confesses this inability, although no 
default has as yet taken place upon the securities owned 
by the orator, but a default is imminent and manifest, 
a case has arisen where upon a bill for an injunction 
against attacks upon the mortgaged property, and a 
receivership to protect the property of the corporation 
against peril, a temporary receiver may properly and 
wisely be appointed.” 


This case, and others like it, are quite sufficient, as 
seems to us, to answer any point that may be made in 
reliance upon the fact that the claims of the complainants 
in the original and supplemental bill were not all due 
at the date of filing said original bill. 
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VI. 
Equity’s Rigut to MAKE CoMPLETE SETTLEMENT. 


That where a court of equity obtains jurisdiction of a 
subject-matter, as, for example, of the affairs of an insol- 
vent corporation, like the one in suit, in virtue of the 
equitable jurisdiction which such courts exercise over 
all matters of trust and the like, there the court will 
not send the questions arising therein to a jury for trial, 
but will retain them for the purpose of complete settle- 
ment, this for the avoidance of multiplicity of suits, &c., 
is thoroughly familiar and settled law. 

In Ober v. Gallagher, 93 U. S., 206, on this point the 
court says: 


“The court had, therefore, jurisdiction of the suit as 
originally brought, and this jurisdiction was not defeated 
by the amendment which introduced the notes, not in 
judgment, but secured by the lien, into the case. Having 
obtained rightful jurisdiction of the parties and the sub- 
ject-matter of the action for one purpose, the court will make 
this jurisdiction for complete relief. (Story’s Eq., 64 k.)” 


The same thing is decided in Taylor v. Ins. Co., 9 How., 
405. 

The same thing is repeated in Ward v. Todd, 103 U.S., 
329. 

And the same doctrine as to the right of courts of equity, 
when by reason of the existence of a trust, or otherwise, 
they have obtained jurisdiction of a subject-matter, to 
retain that jurisdiction and try all issues necessary to 
finally dispose of and settle the subject-matter, and, with- 
out an invasion of any constitutional right, to dispense 
with what ordinarily would be a trial by jury, is again 
repeated in Barton v. Barbour, 104 U. S., 133, 134, and 
the cases are there cited, including the citation of Rub- 
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ber Co. v. Goodyear, 9 Wall., 738; Carwood Patent, 94 
U.S., 695; Marsh v. Seymour, 97 U.S. 348. 

And see the cases fully cited, note 2, section 181, vol. 
1, Pomeroy’s Eq. 
* And this is the settled and unque.tionable law of this 
feature of the case. 


VII. 
FLORENCE MINING CoMPANY CASE. 


It seems to us, and we therefore submit, that if the 
cases which we have now gone over leave any doubt as to 
the soundness of the decision, of the court, here appealed 
from, that doubt must be regarded as settled by the judg- 
ment of this court pronounced in this very case, as found 
in the case of Florence Mining Co. v. Brown, 124 U.S., 
385. 

The Florence Mining Company was a party, by inter- 
vening petition, in the case at bar, (2 R., 15,) and by such 
intervening petition claimed that there was due to the 
company, from Brown, Bonnell & Co., $111,322.41, as 
principal and interest thereon, (2 R. 17,) but recovered 
a judgment in the court below for only $61,715, (2 R., 
40,) and, hence, appealed to this court. And in this 
court the judgment of the court below was affirmed. 
(124 U.S., 391.) 

The contest in this court was in regard to the necessity 
of a vendor offering to deliver property sold to the vendee, 
Brown, Bonnell & Co., in order to recover damages for 
the non-performance of the contract; and no question, so 
far as is disclosed, was made in regard to the compe- 
tency of a court of equity to adjudicate the claims of 
creditors in this equitable proceeding. 

On the contrary, that right to so adjudicate was, 
throughout the case, assumed, on all hands and by the 
court, in so affirming said judgment. Still, although 
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the question was not made, the decision is, for that 
reason, none the less significant, as held by this court, of 
the power to so adjudicate. 

This is so simply because this court has repeatedly 
held that the objection that the remedy is at law will be 
taken by the court sua sponte, though not raised by the 
pleadings or suggested by counsel. 

Speaking in regard to the prohibition contained in 
section 725 of the Revised Statutes, which enacts that 
“suits in equity shall not be sustained in either of the 
courts of the United States in any case where a plain, 
adequate, and complete remedy at law may be had,” this 
court says: 

“The objection was not taken by demurrer or in the 
answer. In the courts of the United States it 7s regarded 
as jurisdictional, and may be enforced by the court sua sponte, 


though not raised by the pleadings nas, suggested by counsel. 
(2 Cranch, 415; 5 Pet., 496; 2 How., 383.)” 


So in Lewis v. Cocks, 23 Wall, 466, 470, the court says: 

“In the present case the objection (that there was 
remedy at law) was not made by demurrer, plea, or an- 
swer, nor was it suggested by counsel. Nevertheless, if it 
clearly exists, it is the duty of the court, sua sponte, to 
recognize it and give it effect.” 


So in Killan v. Ebbinghaus, 110 U.3S., 574, the court 
SUys : 
“This objection to the jurisdiction of the court may be 


enforced by the court sua sponte, though not raised by the 
pleadings or suggested by counsel.” 


In Reynes v. Dumont, 130 U.S. R., 394 and 395, and 
in Kilbourn v. Latta, 130 U.S. R., 514, this court states 
the exception to this rule that the court will, sua sponte, 
enforce the provision of said section 723, Rey. Stats., to 
wit, that if the want of jurisdiction in equity is not ap- 
parent on the face of the bill, there the objection must be 
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raised in the lower court. Here the grounds of the alleged 
want of jurisdiction is apparent on the face of the bill, 
and hence it is enforced by the court’s own motion. 

When, therefore, this court, with this familiar rule in 
mind, which asserts that the prohibition contained in 
section 723 of the Revised Statutes “is jurisdictional,” 
went forward and affirmed the judgment in the case of 
the Florence Mining Co. v. Brown, it therein and thereby 
asserted the jurisdiction of the court below to proceed, as 
it was proceeding, in. that case, in equity, to adjudicate, 
without jury, all the claims of the creditors of Brown, 
Bonnell & Co., and to settle and wind up its affairs. 

And this case, therefore, logically considered, furnishes 
the authority of this court in favor of the regularity 
and validity of all orders and decrees made in the court 
below in winding up the affairs of the insolvent corpo- 
ration. 


VIII. 


STATE OF Facts WHEN Morion to DISCHARGE RE- 
CEIVER WAS MADE. 


There is another view of this appeal which may be prop- 
erly stated, though it is difficult for us to see how such 
view can be necessary in the light of the unvarying line 
of decisions, by this court, to which we have referred. 
That view is this: 

Suppose it be conceded that, at the time the receiver 
was, in this case, appointed, and, under the facts then 
existing, the said appointment was an unusual, or even 
an unjustifiable one, according to the laws relating to 
that regulated discretion which is exercised in making 
such appointments, then, and in that case, was it error 
in the court to refuse to discharge the receiver and dis- 
miss the bill, at the time, and under the conditions existing, 
when the motion to discharge the receiver and to dismiss the 
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bill was first presented, on the 18th of December, 1883? (1 
R., 10.) 

In other words, suppose that neither the then existing 
and confessed insolvency of said corporation; nor the 
immense number of creditors of said corporation having 
claims unadjusted and unknown; nor the enormous ex- 
tent and variety of the assets of said corporation and 
their peculiar condition, including therein the good-will 
of the concern; nor the great amount of unexecuted con- 
tracts then in the process of execution, the failure to 
fully perform which would result in enormous loss; nor 
the fact that seizures of the property were being made, 
and that others were threatened, which would inevitably 
result in the destruction, to a large extent, of the value 
of the plant and assets of the concern; nor the fact 
that some creditors were seeking to, and would, obtain 
unjust priority over other creditors (Fink v. Patterson, 
21 Fed. Rep., 602) by such seizures, and the like; nor 
the fact that the defendant, in legal effect, consented to 
the appointment of the receiver, by making no objections 
thereio, and, on the contrary, entering a voluntary ap- 
pearance, with acceptance of notice, and filing no denials 
of the averments of the bills; nor the fact that such 
insolvency of said corporation, and its ceasing to do 
business resulted in giving to complainants an equitable 
lien upon all the assets of the concern, as trust property ; 
nor all these facts and considerations put together, justi- 
fied, according to equity precedents, the appointment of 
a receiver when the appointment was made,—then, and 
even in that case, was not the court justified by the 
rules of equity, in refusing to discharge the receiver when 
the ‘defendant, in December, 1883, changed his mind 
and withdrew his said consent to such receivership, and 
moved the discharge thereof, and the dismissal of the 
bill? 

The answer to this inquiry requires that we should 


465 


again turn to an inspection of the conditions in which 
this affair had come to be at the date of this motion, to 
wit, December 18, 1883. 

Before this motion to discharge the receiver was made, 
‘and between the date of that motion and the filing of the 
original bill, the following things had transpired : 


1. The supplemental bill had been filed, setting forth 
the additional facts therein contained. 


2. The defendant had omitted to make any answer 
whatever to the original bill or the supplemental bill. 
(2 R., 21.) 

3. A decree pro confesso had been taken upon the 
original bill and the supplemental bill. (2 R., 21.) 


4. Certain mortgage creditors had (December 1, 1883, 
1 R., 30) filed an answer and cross-bill, afterwards ordered 
to be treated as an intervening bill, (1 R.,11,and 1 R., 33,) 
in which it was charged, among other things, that some 
$240,000 were due to said cross-petitioners from said 
defendant, and that defendant was fraudulently seeking 
to give preference to creditors by confessing judgments 
in fiivor of such preferred creditors, to the amount of 
$570,806.69. (1 R., 19.) 


5. Intervening creditors of said defendants had, under 
authority of the court, (as appears by the special report of 
the master, in Exhibit A, 1 R., tables inserted between 
pages 36 and 37,) filed petitions like that of the Green- 
ville National Bank (2 R., 252, 253; see stipulation, 2 R., 1) 
demanding judgments upon claims matured, amounting 
in the aggregate to $1,820,226.91; all, or about all, of 
which were past due and unpaid. 


6. The entire body of the assets, contracts, and business 
of the said corporation had, at the date of said motion to 
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discharge the receiver, been in the hands of such receiver 
for a period of ten months; new conditions had arisen ; 
new contracts had been made, &c., Ke. 


The question we have now reached is (to repeat it), 
whether, in this condition of facts, a court of equity would 
discharge the receiver, turn over the property to the in- 
solvent corporation, and to the preferred creditors, defeat 
that equality between the creditors which, in these courts, 
is equity, and leave the great body of the creditors without 
share in the assets and without remedy, even though the 
court would, under the facts existing when the receiver 
was appointed, not have made the appointment ? 

Now, it seems to us that this is not a distorted, but a 
fair, statement of the question raised by the appellant’s 
position, which asserts that, because the conditions exist- 
ing at the time of the appointment of a receiver (Feb- 
ruary 20, 1883) did not warrant such appointment, there- 
fore the receiver ought, without regard to the state of 
things existing at the date of said motion to discharge 
the receiver, to have been discharged, and that the court 
ought to have dismissed the case at the time of such 
motion, December 18, 1888, (1 R., 10,) or at the time when 
appellant interposed his two pleas, on the 24th of No- 
vember, 1883. (1 R., 9 and 10.) 

This position is one which, as it seems to us, is so plainly 
wrong, that we should not here allude to it but for the fact 
that appellant’s brief strenuously insists on the adoption 
of this position by the court.. 

That the position is unsound, we think is conclusively 
shown by many considerations. 

In weighing these considerations it must be kept in 
mind that we assume what has been established by the 
decisions of this court quoted above, namely, that, in case 
of an insolvent corporation, organized under the laws of 
Ohio, and which, owing to such insolvency, has ceased 
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to accomplish any of the purposes of its incorporation, 
the entire body of the assets of such corporation became, 
instantly upon the occurrence of such insolvency, im- 
pressed with a trust for the equal benefit of all creditors, 
‘and which trust courts of equity will administer for such 
equal benefit of creditors, although the creditors may not, 
at the institution of the equitable proceedings, have ob- 
tained judgments at law. 

Assuming this legal proposition, just stated, to be estab- 
lished, then the questions now to be considered resolve 
themselves into this question : 

Whether, in a case like the present, where a receiver 
would be appointed, under the state of facts existing De- 
cember 18, 1883, and where the court would take juris- 
diction to administer the affairs of the insolvent concern, 
a court of equity will, on such December 18, 1883, dismiss 
the proceedings and defeat that equal distribution to cred- 
itors which the law favors, merely because that when the 
original bill was filed some of the claims sued on by the 
claimants in the original and supplemental bill were not 
due, nor reduced to judgment, or because the alleged in- 
solvency was not then conclusively established, or be- 
cause, as Is asserted in the opposing brief, the corporation 
was, at the date of such appointment of said receiver, in 
active discharge of its accustomed business, and was in 
no default as to the payment of matured debts. 

That this last question must be answered in the nega- 
tive is, as seems to us, shown by the most familiar princi- 
ples, and by some of the maxims, of courts of equity. 

One of the principles of equity, regarded as amongst 
the maxims, is that the courts will never, at the expense 
of justice, do a vain thing, as, for example, discharge the 
receiver, and then immediately reappoint one. 

The condition of things existing December 18, 1883, 
when the motion to discharge and dismiss was first made, 
was undeniably a condition in which the appointment - 
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of a receiver and the equitable assumption of jurisdiction, 
in the equal interest of creditors, was a duty of the court. 

That jurisdiction and that duty are unmistakably im- 
pressed upon the law of this court by the holding which 
we have cited from Mellen v. Moline Iron Works, 131 
U.S., 366, asserting that— 

“When a corporation becomes insolvent, it is so far 
civilly dead that its property may be administered as 
a trust fund for the benefit of its stockholders and 
creditors. A court of equity, at the instance of the 
proper parties, will then make those funds trust funds, 
which, in other circumstances, are as much the absolute 

roperty of the corporation as any man’s property is 
lis.” , 


If what is just stated from this court is law, then the 
only conceivable objections to the appointment of a 
receiver, February 20, 1883, were, as is alleged, that some 
of the claims were not due; that the corporation had 
made no actual default as to creditors; that the insol- 
vency was not so manifest and confessed as to justify the 
court in assuming its existence, and that complainants 
had no specific lien, as distinguished from the equitable 
one arising out of said trust on said assets. 

But, on the 18th of December, 1883, and the 24th of 
November, 1883, when appellant first made known his 
change of mind by open act in court, and withdrew his, 
at least tacit, consent to the receivership, all of these 
objections to the appointment were gone. 

The insolvency was then confessed, and shown to be 
overwhelming. The creditors had come into court and 
filed their petitions in obedience to the order of court, 
and were numerous and scattered throughout many of 
the States; the said claims were due ; the corporation was 
utterly unable longer to. discharge the purposes of its 
incorporation, and all the other recognized grounds for 
appointment of receiver were existing; and if said 
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trust property was to be administered in the equal 
interest of all creditors, the appointment of a receiver 
was, at that time, a commanding necessity. 

Will the court, in this condition of affairs, discharge a 
receiver, and then instantly appoint one, as it must, in 
obedience to the settled requirements of equity ? 

Again, at the time when appellant first made known 
to the court its said change of mind, and showed a 
determination to discharge receiver and dismiss the bill, 
and to thus, and thereby, attempt to give unjust priority 
to the thirty-three judgment creditors in whose favor 
the corporation had confessed judgments amounting to 
$570,806.69, one hundred and seventy-six intervening 
petitions had been filed in the cause by the creditors of 
the insolvent corporation which made the motion to dis- 
charge and to have the entire property returned to such 
insolvent. 

Is it possible that a court of equity will do this? 

The indebtedness so represented by the intervening 
creditors was shown, prior to said 18th December, 1883, 
to amount to thirteen hundred thousand dollars. 

At the time these intervening petitions were filed, or, 
at latest, at the time said motion to discharge the re- 
ceiver was made, the great body of these claims were 
unsecured—were held against said insolvent concern. 
The said insolvency was notorious, confessed, and utter. 
Such claims were held against a concern, which had - 
totally ceased to be able to accomplish the purposes of 
its incorporation owing to such insolvency, and the 
assets and business of the concern were then disclosed to 
be of that peculiar description, especially demanding a 
receivership, which is described by this court in Florence 
Mining Company v. Brown, 124 U.S. R., 386. And, 
moreover, such business and assets were in a condition 
where a seizure thereof by a creditor, even for a small 
amount, would result in closing up the entire business, 
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prevent the execution of all unexecuted contracts, destroy 
the value of the plant, and thus result in damage to the 
creditors amounting to hundreds of thousands of dollars. 

To say that, as against such intervening creditors, so 
filing their petitions under the order of the court, the 
insolvent corporation had a right, on its own motion, to 
dismiss the case, and also dismiss all of the said inter- 
vening petitions, merely because of some alleged defect 
attaching only to the case of the original complainants, 
at the commencement of the suit, is, we think, to state a 
proposition so erroneous as to render the error so plain 
as to be outside of the sphere of legitimate discussion. 

Still we go on, and the cases we shall further cite 
below further show said error to be palpable. 

Another view showing such position to be unsound 
may be stated thus: 

Appellant had, up to the 24th-of November, 1883, 
(1 R., 9 and 10,) acquiesced in the appointment of the re- 
ceiver and the prosecution of the case, so far as any action 
of the appellant is disclosed by the Record. But in order 
to unjustly and fraudulently give preference to said 
portion of the creditors in whose favor said judgments 
were confessed, November 25, 1583, (1 R., 19,) the ap- 
pellant, immediately after such confession, went into the 
court and asked it to dismiss the case (1 R., 9)—this to 
the end that appellant might, through the lien of such 
confessed judgments, give priority to the said favored 
creditors, and, thereby, give to the few the property of 
the corporation on which equity had imposed a trust for 
the equal benefit of all creditors. 

The injustice and inequality of such a transaction is 
never tolerated in courts of equity. 

Mr. Pomeroy, in section 407 of his Equity Juris- 
prudence, says: 


“The following general principles may be regarded as 
firmly established, and of wide application : 
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“Whenever several persons are all entitled to partici- 
pate in a common fund, or are all creditors of a common 
debtor, equity will aw ard a distribution of the fund, ora 
satisfaction of the claims, in accordance with the maxim, 

‘equality is equity.’ In other words, if the fund is not 
sufficient to discharge all claims upon it in full, or if the 
debtor is insolvent, equity will incline to reg: ard all the 
demands as standing upon an equal footing, and will 
decree a pro-rata distribution or payment.” 


And equity, in the enforcement of this “ inclination,” 
will resolve all doubts in favor of equality, will disregard 
all matters of mere form, (1 Daniel’s Chancery, 240,) will 
treat plaintiffs upon the Record as defendants, and vice 
versa, (1 Daniel’s Chancery, 234,) and will so shape, 
adjust, mold, and modify its processes and proceedings 
as to insure the attainment of that great end, equality, 
which has given to this department of the law its dis- 
tinctive name—EKquity. 

This fundamental rule, so distinguishing the practice 
in courts of equity from the practice in courts of law, is 
expressed in section 109 of Pomeroy in the following 
words. He says: 

“There is, in fact, no limit to their variety and appli- 
cation. The courts of equity have the power of devising 
their remedies, and shaping them so as to fit the changing 


circumstances of every case and the complex relations of 
all the parties.’ 


The author concludes his discussion of the maxim 
that “equality is equity,’ by saying that the matters 
which he had pointed out in illustrating the application 
of this maxim “demonstrated the fact that a court of 
equity endeavored to carry the maxim into operation in 
the administration of remedies, whenever jurisdiction is, 
for any cause, obtained over the subject-matter in con- 
troversy.” 
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We now proceed, at the risk of some repetition, and of 
doing unnecessary work, to present further authorities 
and views in support of our present point, that (even if 
there was irregularity in the original appointment of the 
receiver) there was, under the conditions existing when 
the motion to discharge the receiver and dismiss the bill 
was first made, no sufficient ground for such discharge 
and dismissal, nor any error in refusing these. 


“The appointment or discharge of a receiver is, ordi- 
narily, matter resting wholly within the discretion of the 
court.” 


Railway Co. v. Soutter, 2 Wall., 510 (Syllabus). 


On page 521 Justice Miller announces the principle 
“that the appointment and discharge of the receiver are 
ordinarily matters of discretion in the Circuit Court, with 
which this court will not interfere.” 

Indeed, whenever the question of discharge arises, the 
courts are to then act with a view to the then situation 
of the case, and the rights and proper protection of all 
parties then in it. 

Beach on Receivers, secs. 99, 800, 776, and 791. 
High on Receivers, sees. 344, 357, 835, 841. 
Wait on Insolvent Corporations, secs. 177, 272. 


“The interests of the creditors are, in all cases, to be 
kept in view, in determining whether the receiver shall 
be continued or discharged. And a creditor who has, 
upon his own bill, obtained the appointment of a re- 
ceiver, is not entitled, as of right, upon the settlement of 
his own debt, to have the receiver discharged when the 
rights of other creditors have intervened. 

“In such a case, it is the right and duty of the court to 
protect the interests of all the creditors who may have 
presented their demands.” 


High on Receivers, sec. 357; Harrington (Mich.), 
194. 
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And Mr. Justice Bradley, speaking of the use of a re- 
ceiver, in Wallace v. Loomis, 97 U.8., 112, says: 

“Tt is a part of that jurisdiction which is always exer- 
cised by the court by which it is its duty to protect and 
preserve the trust funds in its hands.” 

This principle determined Ober v. Gallagher, 93 U.5., 
199, though the facts were not at all like these. 

Beech on Receivers, section 99, lays down the rule that 
the receivership is to be continued, although the original 
reasons for the appointment have been removed, where 
there are new ones which have not been, or cannot be, 
removed. 

Section 800 says the receiver is to be discharged when 
all parties are satisfied that there is “nothing for a receiver 
to act on,” and “on notice to all parties.” 

The law of Ohio is quite similar as to the use of 
receivers. 

In Williamson v. Gerloch, 41 Ohio State, 682, the re- 
ceiver is said to hold for all interested, and ordered to 
pay to a party on whose application the appointment 
had formerly been refused. 


“Where the appointment is intended to be for the 
benefit of the party only on whose motion it is made, it 
should be limited to the lien of that party.” 


But in the case at bar he was appointed generally, on 
application of three, bringing suit for all. 

All through, Mr. Crawford assumes that he need pay no 
attention to any but the original complainant. Now, how 
is this? Irregularities of practice not objected to at the’ 
time and not subversive of justice will not be regarded 
on appeal. } 

Clements 7. Moore, 6 Wall., 299, and cases cited 
below. 
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We believe, however, that the practice of the court 
below was in strict accordance with the best equity 
practice. 

The case of the Chicago and Alton R. R. Co. v. Union 
Rolling Mill Co., 109 U.S., 702, is instructive and sensi- 
ble. The complainant undertook to dismiss the bill 
after the Union Rolling Mill Company, a lien holder 
and citizen of the same State as the main defendant, 
had filed a cross-bill. But the case proceeded to a decree, 
which was sustained by the court. 

Page 713, quoting Daniels’ Chancery Practice: 


“After a decree has been made of such a kind that 
other persons besides the parties on record are interested 
in the prosecution of it, neither the plaintiff nor the de- 
fendant on the consent of the other can obtain an order 
for the dismissal of the bill.” -? 


The case cited of Connor v. Drake, 1 Ohio State, 170, 
characterizes such attempt at dismissal as trifling with 
the court. 

It is to be noted that at the time of the attempted dis- 
missal the Union Rolling Mill had only an issue on 
interlocutory order, and not a final decree. 

In the case at bar all had issues or defaults on inter- 
locutory order, and some reports finding in their favor 
affirmed by the court. 

In Johnson v. Waters, 111 U.S., 640, the rule is laid 
down that where a creditor’s bill was brought in behalf 
of plaintiff and such other creditors as might become 
parties, it was error, “in granting relief, to confine it to 
the creditors complaining; that the usual and correct 
practice is by means of a reference to a master to give 
all valid creditors an opportunity to come in and have 
the benefit of the decree.” (Syllabus, pp. 641 and 674.) 

So in Wiswell v. Sampson, 14 How., 52, it is held, 
that if a court is in possession of property by a receiver 
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it may permit any claimants, by lien or otherwise, to 
intervene pro interesse suo, and be examined hefore a 
master, and, if necessary, before a court. (P. 68.) 

Daniels’ Chancery Practice, there cited, (p. 65,) sanc- 
tions this practice. i 

Other cases are Myers v. Fern, 5 Wall., 205; People’s 
Bank v. Calhoun, i02 U.8., Opinion 260 to 262. 

The intervention, in the case at bar, was substantially 
the same as in Ex-parte Jordan, 94 U. S., 248, and, as 
then, an appeal was allowed to the intervening creditors ; 
so in the case at bar an appeal has been taken by one of 
the petitioning creditors (The Florence Mining Co.) to 
this court, and the judgment of the court below in favor 
of the Mining Co. was affirmed in 124 U.S. 

See, also, Savannah v. Jessop, 106 U. S., 564, where, as 
here, a receiver Was in possession. 

It is the desire and legal duty of every court having 
property “in custodia legis,” in relieving itself of the trust, 
to avoid injustice, and not to encourage fraud. 

This property has been “ in custodia legis” for over six 
years, long enough for some claims to outlaw. The 
practical question is, what shall be.done with it 

For six long years creditors have not hadacent. Shall 
it be delivered to the insolvent corporation under the 
control of an insolvent president, with his million dollars 
of stock worth nothing, save for that control ? 

Shall it be handed over to the creditors, many of them 
real creditors, in whose favor judgments were confessed, 
or to another receiver for their benefit, as judgment credit- 
ors; or, shall it be sold and all creditors paid alike, as far 
as may be? 

The last is clearly the proper end to be attained, though 
not the end devised by Mr. Ayer, and the corporation as | 
controlled by him. | 

There is but one way to accomplish it, to wit, through 
this receiver. 
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“The usual practice is to distribute the assets of an 
insolvent corporation, through a receiver or assignee, 
appointed by the court.” (Section 867, Morrowetz on 
Corporations, volume 2, and many cases cited.) 

The case in 46 Ohio State has been already fully stated, 
showing the impropriety of a preference under the cir- 
cumstances of this corporation. 

In Bloomingdale v. Stein, 42 Ohio State, 168, the court 
below held a fraudulent confession of judgment, and levy 
of execution under it came within Ohio Revised Statutes, 
sec. 6344, and came within its language that “transfers, 
conveyances, or assignments made with intent to hinder, 
delay, or defraud creditors, shall be declared void at the 
suit of any creditor.” 

See 13 How., 165, where it was held to be the giving 
of a security. ~ 

In the case at bar, Mr. Ayer has been unable to deliver 
or allow possession or levy, because the property was 
“in custodia legis,” but he asks the Supreme Court of the 
United States to do it for him. 

A large result is at stake to the appellant in its control 
of the stock. 

He will likely endeavor to dispose of the large personal 
assets himself, leaving the confessed judgments to collect 
out of the real estate, and.the general creditors entirely 
unpaid. 


RECAPITULATION OF PRINCIPAL LAW Pornts. 


What we have now gone over establishes, we think, 
the converse of every proposition of law submitted in the 
appellant’s brief which has a material bearing upon the 
pending appeal. 

1. It establishes the opposite of the proposition that 
this court is without jurisdiction, owing to the fact that 
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section 725 of the Revised Statutes prohibits this suit in 
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equity because complainants had “ plain, adequate, and 
complete remedy at law.” The equity rule is that the 
remedy at law must be as plain and adequate and as 
practicable and efficient to the ends of justice and its 
prompt administration as the remedy in equity. 
See Boise v. Grundy, 3 Pet., 210. 
Watson v. Sutherland, 5 Wall., 74. 
Payne v. Hook, 7 Wall., 480. 
Van Wharton v. Morton, 99 U.S., 376. 
Krippendorf v. Hyde, 110 U.8., 280. 
Buzard v. Houston, 119 U.S., 352. 
La Mothe v. Fink, 8 Bissel, 500. 
De Menacho v. Ward, 23 Blatchf., 510. 
And see the other cases on this point cited above. 


2. It establishes the converse of the proposition that 
there is no right, in cases like the one at bar, to go into 
equity for the collection of a money debt until after 
judgment, execution, and return of nulla bona. 

See Mellen v. Moline Iron Works, 131 U.S., 353-366, 
and cases cited at page 366, and the other cases above 
cited bearing on this point. 


3. It establishes the converse of the proposition that 
the assets of this corporation, after insolvency, are not 
trust property, and as such subject to administration in 
equity. 

See Mellen v. Moline Iron Works, 131 U. S., 366; 
Rouse, trustee, supra, and the cases there cited, and the 
other cases on this point cited above. 


4. It establishes the converse of the proposition that 
the insolvent’s creditors have no lien upon this property 
from and after the occurrence of insolvency, and after 
the corporation ceasing to accomplish the purposes of its 
incorporation. 
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See Case v. Beauregard, 101 U.S., 688, 690, and 691: 
Morgan County v. Allen, 103 U.S., 508, 509, and the 
vases there cited; also the cases cited in 131 U.S., 366, 
and the multitude of cases cited above. 


». It establishes the opposite of the proposition that 
courts of equity will never appoint receivers of the prop- 
erty of an insolvent corporation in the absence of a 
specific lien, or in the absence of judgment, execution, 
and return nulla buna. 

See Rouse, trustee, v. Merchants’ National Bank of 
Cincinnati, decided June Term, 1889, in the Supreme 
Court of Ohio, and reported in Vol. 22 of the Ohio Law 
Journal of October 7, 1889, page 220, and which will 
appear in the 46 Ohio State Reports. Also see the cases 
therein stated; and also the cases cited. in 131 U.S., 366, 
and the other authorities cited above. 


6. It establishes that in such suits in equity as the 
present for winding up the affairs of an insolvent corpo- 
ration, a court of equity will, through masters in chan- 
cery, or otherwise, ascertain the amount of the cred- 
itors’ claims, without requiring trials at law of these 
questions of indebtedness, and that such finding of the 
amount of creditors’ claims by the court is not an inva- 
sion of the constitutional provision regarding trial by 
jury. To express this in the language of this court in 
Barton v. Barbour, 104 U. 8., 132— 

“This jurisdiction of a court of equity to try such 
issues according to its own practice is too well settled 
to be shaken.” : 

Citing Rubber Co. v. Goodyear, 9 Wall., 788; Caywood 
Patent, 94 U.S., 695; Marsh v. Seymour, 97 U.38., 348. 
See also other cases on this point above cited. 


7. It establishes the reverse of appellant’s proposition 
that the non-maturity of some of the claims at the time 
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of filing the original bill is a fatal objection to proceeding 
in equity. | 

For this see statement of the case of National Furnace 
Co. v. Moline Iron Works, in the Circuit Court of the 
United States for the Northern District of Illinois, as 
that case is described at pages 355, 356, in 131 U.S. 
Also see Brassey v. Railroad Company, 19 Federal Re- 
porter, 633, 669, and the other cases cited above. 


Notice oF Minor TECHNICAL POINTS IN APPELLANT'S 
BRIEF. 


We now notice some of the minor and mostly tech- 
nical points in appellant’s brief, some of which may 
not be regarded as fully met by what we have above 
presented : 


(1) Near the bottom of page 2, appellant’s brief, he 
says there was no other showing than the verification of 
the original bill in support of its averments. This alle- 
gation is not true. (See 2 R., 8, Brown’s affidavit.) 


(2) Near bottom of page 3 appellant’s brief alleges no , 


leave to file supplemental bill given. 

In reply to this we state, first, that appellant has no 
right to say so, because of the imperfections of the record, 
for which imperfections he is responsible, as above stated ; 
and, second, we reply that such objection cannot be first 
made in this court; and, not being made below, is waived. 


See Clements v. Moore, 6 Wall., 299. 
Fritz v. Stover, 22 Wall., 203, 204. 
Mason v. Hartford, 19 Federal Reporter, 56. 
Myers t. Fenn, 5 Wall., 205. 


(3) The same remark applies to the point made at 
bottom of page 3, appellant’s brief, objecting to the order 
requiring creditors to file their claims prior to the 7th of 
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May, and before. any answer, plea, or demurrer was due. 
No objection was made to such order below, and is, 
therefore, waived. Defendant was then fully in court 
by voluntary appearance; had theretofore, in order to at 
once secure the institution of the suit and appointment 
of a receiver, confessed a judgment in favor of the 
Negaunee Concentrating Company, and, besides this, 
there being jurisdiction of subject-matter, the compliance 
with that order on the part of the creditors could work 
no injury to the appellant. 


(4) The point made on page 12 of appellant’s brief, 
near bottom, that the case was the case of the complain- 
ants, and subject to their exclusive control until the time 
of the interlocutory decree, is not well taken for reasons 
stated below, paragraph No. 7 and others, and, besides, 
the objection is waived, not having been taken below. 


See Meyers v. Fenn, 5 Wallace, 205. 
Clements v. Moore, 6 Wall., 299. 
Richmond v. Irons, 121 U.8., 27, 52. 
Also, see paragraph 10, post. 


(5) It is said, middle of page 21, appellant’s brief, that 
those who proved up under the order of the court were 
all of the same class as mere creditors at large, without 
judgment, &c., Ke. 

This, though not material, is not true as a matter of 
fact. The Manufacturers and Traders’ Bank of Buffalo, 
New York, sued on a judgment which it had obtained 
in the Cireuit Court for the Northern District of Ohio. 
(See 2 R., 20, 21.) 


(6) On page 23, appellant’s brief, it is asserted that the 
highest courts of Ohio maintain the doctrine that no such 
bill as the present can be sustained in the absence of a 
judgment; and the brief cites Clark v. Strong, 16 Ohio, 
317. This was a case wholly unlike that at bar, because 
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an ordinary creditor’s bill. Besides this, we set down, 


in direct denial of this proposition of fact, the case of 


Rouse, Trustee, v. National Exchange Bank of Cincin- 
nati, cited supra, and the other cases which we have cited, 
as to such proceedings as the present against insolvent 
corporations and in the equal interest of creditors. 


(7) On page 25, appellant’s brief, he cites, amongst 
others, Kilbourn ¢. Sutherland, 130 U.S., 505, and a num- 
ber of other cases, to the point that chancery is without 
power to give decrees which are mere “ judgments at law.” 

This case and imany others which we have referred to 
are directly against this contention, if the contention 
means that, where equity has jurisdiction to administer 
an insolvent corporation’s affairs, there is no power to 
ascertain the amount of debts owing, by the corporation, 
to the respective creditors. 

In a case relied on in the opposing brief, to wit, Rich- 
mond v. Irons, 121 U.S., 52, cited at page 27 of such op- 
posing brief, the court states, speaking in regard to prov- 
ing up claims in favor of intervening creditors, as follows : 

“When any creditor appeared, during the progress of 
the cause, to set up and establish his claim, it was neces- 


sary for him to prove that at the time of filing the bill 


he was a creditor of the bank ; any defense which existed 
at that time to his claim, either to diminish or defeat it, 
might be interposed either before the master or on the 
hearing to the court. The creditor having established 
his claim, became entitled to the benefit of the proceeding 
as virtually a party complainant from the beginning, andthe 


.time that had elapsed from the filing of the bill to the 


proof of his ¢laim would not be counted as a part of the 
time relied on to bar the creditor’s right to sue the stock- 
holders. In other words, if he proves himself to be a 
creditor with a valid claim against the bank, he becomes 
a complainant by relation to the time of the filing of the bill.” 


This quotation, then, defeats two propositions made in 
the early parts of the opposing brief: One, that, in such 


2a RNR « . 


‘ORE. 


63 


a case as this, chancery has not jurisdiction to perform 
the functions of a jury in ascertaining and rendering 
judgment for the creditor’s claim; the other, that it is 
not true, up to the time of decree, that the original com- 
plainants continue to be “masters of the suit,” and can 
dismiss or control it, even after intervening creditors have 
filed their claims. Such intervenors become parties to 
the case, as complainants, from the time of filing their 
petition, and, by relation, have the benefit accruing from 
the filing of the original bill to which they become inter- 
venors, as if parties thereto. 


(8) On page 31 of opposing brief it says that Ohio 
has enacted no statute which enables such a suit as the 
present to be prosecuted. 

To this we reply by referring the court to the two 
cases, and the legislation of Ohio therein named, which 
we have above cited, to wit, Rouse, Trustee, v. Merchants’ 
National Bank of Cincinnati, 46 Ohio State, and Bar- 
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bour v. National Exchange Bank, 45 Ohio, 133, which 
show the fact to be the opposite of that here asserted. 


(9) On page 35 of opposing brief, and other pages, it 
is insisted that, at the time original bill was filed, the 
insolvency was not established; that there was, by de- 
fendant, no suspension of business, and that there was 
not “insolvency,” in fact, in the legal sense of that word. 

To this it is to be replied, first, that the Supreme Court 
of Ohio has decided that one is “ insolvent,” within the 
sense of such word in the bankrupt law, “when he is 
not in a condition to pay his debts in the usual and 
ordinary course of business.” 

In support of this the court quotes Shone v. Lues, 3 
Dowling and Ryland, 218 (16 English Common Law 
Rep., 166), and, also, Herrick v. Borst, 4 Hill’s New 
York Rep., 650. 
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This court has given the same definition of insolvency 
in Cunningham v. Norton, 125 U. S., 690, where the 
court says: 

“When a person is unable to pay his debts he Is un- 
derstood to be insolvent. I is difficult to give a more 
accurate definition of insolvency.” , 


In Merchants’ National Bank v. Cook, 95 U.S., 346, 
the same definition, in substance, is again repeated by 
this court. The court there says: 

“When the condition of a debtor’s affairs are known 
to be such that prudent business men would conclude 
that he could not meet his obligations as they matured 
in the ordinary course of business, there is reasonable 
cause to believe him to be insolvent. Knowledge is not 
necessary, nor even a belief, but simply reasonable cause 
to believe. (Toof v. Martin, 13 Wall., 40; Buchanan ¢. 
Smith, 16 /d., 277; Wagner v. Hall, Id., 584.) ” 


The other answer to this contention that insolvency 
was not established at the date of filing this bill and 
making the order for receiver and the order for creditors 
to intervene, Kc., is that the insolvency was admitted by 
the defendant by his said confession of judgment in 
favor of the Negaunee Company, and also by the 
defendant never filing an answer, And this fact of no 
answer being filed is a conclusive reply to many other 
propositions in the opposing brief. For example, it is a 
reply to all that is said about there being no evidence in 
the Record justifying the judgments that were rendered 
in favor of the creditors; that no testimony was taken 
by the master, &c., showing the amount due the creditors, 
and the like. 

The proof of any and every fact, which is properly 
pleaded, in a declaration, or in a bill in equity, is dis- 
pensed with, and the properly-pleaded fact is admitted, in 
case of default in making plea, or in making an answer. 
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In the case of Hogan r. Ross, 13 Howard, 173, this 
court held that where a set of pleas are all applicable to 
the first count, which first count was stricken out after the 
issues thereon were made up, and the second count was 
not answered, it was regular to give judgment for the 
plaintiff for want of plea; and the court there held that 
the judgment for the amount well pleaded in the counts, 
not met by any traverse, was properly entered without 
proof. 

The same thing is repeated in Chapman +. Barney, 
120 U.S., 677, 680, holding that, in case of default, it is 
proper to take judgment as upon a confession by the de- 
fendant that the amount charged in the declaration was 
due; and that where there is an appearance and no plea, 
and the declaration remains without any answer, it is 
error to call a jury and enter a verdict, unless for the 
mere assessment of damages. In the opinion the court 
Says : 

“Where there has been an appearance and no plea, 
* * * the declaration remains without an answer, 
and the plaintiff may move for a judgment for want 
of plea, as upon nil dicit.” 


And in an equity case, (Thompson v. Wooster, 114 U. 
S., 110,) the same doctrine is repeated as applied in 
equity. 

The court says: 


“The defendants are concluded by that decree, so far 
at least as it is supported by the allegations of the bill, 
taking the same to be true. Being carefully based on. 
these allegations, and not extending beyond them, it 
cannot now be questioned by the defendants, unless it is 
shown to be erroneous by other statements contained in 
the bill itself. A confession of facts properly pleaded dis- 
penses with proofs of those facts, and is as effective for the 
purposes of the suit as if the facts were proved; and a 
decree pro confesso regards the statements of the bill as 
confessed.” 


66 


The whole subject is here elaborately examined in the 
light of the English and American cases by Justice 
Bradley. 


In the head-note the rule is stated thus: 


“ After entry of a decree pro confesso and while it stands 
unrevoked, the defendant cannot set up anything in op- 
position to it, either below, or in this court on appeal, 
except what appears on the face of the bill.” 


This, therefore, thoroughly disposes of all that is said 
in the opposing brief about insolvency not being proved, 
and about there being no proof establishing the amounts 
of the claims of the various creditors, and, also, about any 
and every other fact well pleaded in the original and 
supplemental bills, or in the intervening petitions where 
no traverse was put in by the defendants. Besides this, 
as to the matter of insolvency, it was: affirmatively found 
by the decree as existing at the date of the filing of the 
original bill, February 20, 1883. (See 1 R.,38.) Indeed 
it was, from the start, notorious, utter, and confessed. 


(10) On page 38, appellant’s brief, the point is made 
that the supplemental bill, changing the whole scope of 
the case, was filed without leave and without notice to 
appellant; and to this is cited Shaw v. Bill, 95 U. S., 10. 

This is one of the points as to which the appellant is 
not entitled to say that this bill was filed without leave, 
&ec., and that there was no notice and no rule. This is 
so because he is, as above explained, in fault for the fact 
that the entire record is not here. But aside from this, 
the failure to get leave, if that were the fact, is waived 
by not being taken below. (See 6 Wallace, 299, cited 
supra, and the other cases cited in this paragraph below. 

Besides this, in the case cited to this point by the op- 
posing brief, of Shaw v. Bill, 95 U.S., 10, the court (on p. 
14) uses the following language regarding the failure to 
serve the notice of supplemental bill: 
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“ The fact that process of subpcvena was not issued upon 
the supplemental bill is of no consequence. Such process 
is only necessary where new parties are brought in. The 
supplemental bill is a mere adjunct to the original bill, and 
where the parties have already been served, no further subpoena 


for them is required.” 


And again: The defendant, after entering voluntary 
appearance, and thus putting himself for all time in court 
in that case, became bound to notice every pleading and 
step in the case. He came into court and filed, on the 
24th of November, 1883, two pleas (set forth 1 R., 9) to 
the original and the supplemental bills, and thus waived 
any irregularity regarding leave to file the bills, and in 
regard to notice thereof, had such irregularity intervened, 
as it, in fact, had not. 

Since there is quite a variety of points urged in the 
opposing brief as grounds for the reversal of the decree 
below, and which cannot be legitimately urged for re- 
versal here in contravention of the general rule, that 
questions not made on the trial or presented to the court 
below for decision cannot be entertained here when 
they do not go to jurisdiction of the subject-matter, and 
are not of a kind that would be good on a motion in 
arrest of judgment after verdict, it will not be amiss to 
here present some specimens of the adjudications of this 
court as to the kind of objections to the action of the 
court below which are waived under the operation of 
this general rule. 

We do this in this connection because we desire to 
revert to this paragraph 10 repeatedly in noticing the 
objections urged by appellant which come under this 
rule of waiver. 

The following matters, assigned in this court as error 
in the court below, have been:determined by this court, 
in the cases named below, to have been waived, and not 
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to be available in this court, because not presented 
below: 

The form of the action. (2 Wall., 252.) 

Non-joinder of parties not indispensable. (1 Peters, 
299; 15 How., 546; 92 U. S., 171; Id. 116; 99 U.S., 
567.) , 

That petition for removal was not verified by oath. 
(Pacific Railroad Removal Cases, 115 U.S., 17.) 

Delay or default in filing petition. (113 U.5S., 594.) 

As a general rule, an objection to matters which were 
not brought to the attention of the court below will not 
be considered here. (105 U.S., 4.) 

Objecting to form of authentication of a deed put in 
evidence when objection below was only on account of 
irrelevancy. (104 U.S., 786.) - 

Objection to admissibility in evidence of a deed on 
the ground that it refers to act of March 30 instead of 
June 30, when that objection as to its reference was not 
made below. (Springer v. U. 8., 102 U.S., 586.) 

General rule again reasserted that an objection not 
taken in court below cannot be considered here. (102 
U.S., 572.) 

That a national-bank tax is void because greater than 
State tax. (9 Wall., 363.) 

Statute of Limitations. (105 U.%., 640,644; 109 U.S., 
185.) 

Defense of usury. (7 Wall., 499.) 

Objection to want of proof of a fact which, if taken at 
trial, might have been met at once, must be taken below, or it 
will be considered as waived, except as to matters going to 
jurisdiction. (116 U.S, 418, 420.) To this we call par- 
ticular attention, as it applies to many of appellant’s points 
raised. 

Insufficiency of replication to put averments of plea on 
proof. (14 Wall., 613.) 
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That there was no replication. (22 Wall., 198; 7 Wall., 
965; 104 U.S., 54, 77; 97 U.S., 389.) 

That the allegations of fact set forth in a libel were not 
sufficient to support a decree. (14 Wall., 258, 265.) This 
decision is applicable to several of appellant’s points. 

Questions as to sufficiency of information and regu- 
larity of proceedings in an internal revenue forfeiture 
proceeding. . (116 U. S., 486, 442.) 

Objections waived below cannot be raised on appeal. 
(114 U.S., 576.) 

Consent given below cannot be withdrawn here. (103 
U.S., 516.) 

Mere irregularities waived if not raised below. (11 
Peters, 80.) 

Exceptions not taken in court below to a master’s 
report not heard in this court. (103 U.S., 90; 1 Black., 
506; 101 U.8., 6383; 6 Wall., 225; 6 Wall., 561; 18 How., 
295; Id., 289; Id., 507; Id., 530; 5 How., 83.) 


(11) Point made, page 42, appellant’s brief, asserting 
that the supplemental bill must be ignored, and regard- 
ing the necessity of confining the decree to matters em- 
braced by the original bill, this owing to the fact that 
the supplemental bill was, as alleged, filed without leave 
and without notice, is answered by what we have cited 
in the preceding paragraph 10. 


(12) The same propositions stated in paragraph 10 
answer what is said on page 43 about defendant not 
being in court as to supplemental bill, and about default 
being entered thereon. 


(13) The point made on page 47 of appellant’s brief, 
in regard to the consequence of no notice being given to 
the appellant of the filing of the creditor’s claims, and 
that there is no recital of the existence of any such notice 
in any decretal order, or in the master’s report, and that 
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to sustain the default decrees in favor of the creditors, it 


is essential that the record should show the existence of 


jurisdiction by embodying the process, &c., is abundantly 
met by the propositions stated above in paragraph 10. 
It is further met by the fact that the defendant, Brown, 
Bonnell & Co., by voluntary appearance, was in court on 
and ever after the 20th of February, 1883, and being so 
in court, was bound to take notice of every step taken in 
the case to which they were thus parties. 

In the case of Walden vr. Craig, 14 Peters, 47, the court 
held that— | : 

“Where process had been served and a party was in 
court, there the party must take notice of every decision 
upon every collateral question in the case where they 
are so in court. And even after judgment in ejectment 
the parties are still in court for the purpose of giving 
effect to the judgment; and as the court had power to 
extend the demise after judgment, the defendant must be 
considered as in court on a motion to amend as well as 
on any other motion or order which may be necessary to 
‘arry into effect the judgment.” 


Besides this, in this case of Walden v. Craig, regarding 
the question whether notice had or had not been served, 
the court says (bottom of page 154): 


“If they were necessary, notices in the case under con- 
sideration might well be presumed, for it does not follow 
that no notices were given because none appear upon the record. 
The fact of notice may be proved by parol. But, how- 
ever convenient in practice, and, indeed, necessary, to 
some extent, to preserve from prejudice the rights of 
parties, notice in such cases may be, still it is a question 
of practice. It does not go, except under positive rule, 
to the exercise of power of amendment by the court.” 


Were it necessary to apply the law here stated in this 
quotation, (as it 1s not, because the parties, being in 
court, were bound to take notice of intervening petitions,) 
how readily will the court apply it in. the present case, 
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because of the fact, above explained, that, owing to the 
dereliction of appellant, this record is not a full record of 
what happened in the court below ? 

And the same thing is impliedly held by this court in 
Smith v. Wollfalk, 115 U.S., 143, where the court held 
that, upon and after a final decree settling the rights of the 
parties, creditors, &c.,and disposing of the whole cause of 
action, then (and after such final decree) one of the com- 
plainants could not, without a new notice, re-open it for 
the purpose of obtaining relief in that suit against a co- 
complainant. 

All through this case it was taken for granted, as a 
matter of admitted law, that, before such final decree, 
any such step could be taken without new notice to the 
defendant. 


(14) In regard to point made at bottom of page 49, appel- 
lant’s brief, that the petitions are shown to be unsworn 
to, by the fact that the petition of the Greenville Na- 
tional Bank, named in the stipulation, (2 R.,1,) and 
which is found in 2 R., 252, 253, is sworn to before 
a notary public, and is stipulated to be like those of the 
other intervening petitions, and that a notary public is 
not authorized to administer oaths, we reply— 


First. That if that were an objection, it was waived 
by not being taken in the court below. (See authorities 
cited in paragraph 10; especially see Pacific Removal 
Cases, 115 U. S., 117; 14 Wall., 613; 22 Wall., 198; 7 
Wall., 565; 104 U.S., 54; 97 U.S., 389.) 


Second. That the stipulation does not say that the 
other petitions were, in respect to this jurat, like that of 
the Greenville National Bank; but only says that the 
other petitions were of the “general character” of that 
petition. 


(2 

Third. That the cases cited, page 49, opposing brief, } 
from 107 U.S.,671, and 131 U.8., 50, were each criminal 
cases ; that of United States v. Hall was for perjury, in 
making a false affidavit as to his services as deputy 
surveyor; that against Curtis was against him as an 
officer of a national bank for a false report, made under 
section 5211 of the Revised Statutes. And the affidavit 
in each of those cases was made before a notary public; 
and the question was, whether the oath on which the 
indictment was framed was extra-judicial, because not 
taken before an officer authorized to administer such 
oaths. They were cases, therefore, where no waiver could 
be made by failing to make the objection in the court 
below, for the reason that the objection went to the very 
matter of the existence of the alleged crime. 


Fourth. We submit that the notary had power to 
administer the oath in this case, because, (a) by the 
laws of Ohio he has power to administer oaths in all 
cases where oaths are required or authorized to be 
administered in the State of Ohio, including, of course, 
all jurats required by the practice acts of that. State; 
and (4) since these petitions of intervening petitioners 
were analogous to (although not in law such) actions at 
law, and as section 914 of Revised Statutes of United 
States directs that. the practice, &c., in the courts of the 
United States not in equity or admiralty, shall conform 
as nearly as may be, to the practice, pleadings, forms, and 
proceedings in like cases in the courts of the States, there- 
fore in this case the notary had power to administer the 
oath objected to; and 


Fifth. We submit that under the laws of the United 
States notaries are authorized to administer these oaths. 


(15) At bottom of page 49, top of page 50, opposing brief, 
the point is made that the creditors’ claims were generally 
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cases of contingent liability of an indorser, and that the 
master based his allowance on the creditors’ petition, and, 
therefore, the brief concludes that there was an absence 
of evidence which can now be made available to defeat 
the findings in favor of the creditors. 


In reply to this it is proper to be stated— 


First. That this statement that the master based his 
report on creditors’ petition alone is not true as a matter 
of fact. In 2 R., 209, the special master states : 

“In accordance with the order I caused, in each case in 
which the receiver made any contest as to the amounts 
due on the petition of the creditor, proper pleadings to be 
filed, and upon the issues so made F have heard such 
testimony as the parties produced, and made in every 
case & — report as to the amount allowed, with reasons 
for such finding.” 


*- * 


Second. But aside from this, if this were a valid objec- 
tion, it has been waived by not being taken advantage of 
below. And, moreover, there was by appellant, so far as 
we have observed, no exception to the master’s report as 
to this matter; no pleading was, by appellant, interposed 
denying the petition of the creditor, or the liability of 
Brown, Bonnell & Co. For these and the other reasons 
stated in paragraph 10, supra, this objection cannot, we 
submit, be sustained. 


(16) On page 52, Conn. v. Penn., 5 Wheat., 424, and 
section 698 of the Revised Statutes, are relied on to 
show that the duty of bringing a perfect record here, 
in the case of this appeal, is put, by said section and 
decision, upon appellee. 

Nothing of the kind appears, either in the decision of 
Conn. ¢. Penn., nor in Bales v. Garlington, 92 U.S., 1, 
(where the case in 5th Wheat. is reviewed,) nor in said 
section 698. Neither of these hint at the idea that 
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appellee, instead of appellant, shall see to the filing of 
the record, or to its being perfect. 
Authorities are referred to for the purpose of showing 


that the proofs contained in the present record do not Bs 
support the decree. . 
There are many conclusive replies to this position. ~ iw 


One is, that all the averments of the bill and supple- 
mental bill are admitted to be true by the failure to an- 
swer. This court, in Cavander v. Cavender, 114 U.5S., 
471, says: 

“Courts of equity are frequently required to act on the 
admissions of the answer without other proof. Thus, when 
a cause is heard upon plea and answer, the decree is 


based entirely upon the admissions of the answer without 
other testimony.” 


Citing Reynolds v. Crawfordsville Bank, 112 U. &., 


405; Brinkerhoff v. Brown, 7 Johnson’s Chy., 217; - 
Grosvenor v. Cartwright, 2 Cas. Ch., 21; Perkins v. - oe 


Nichols, 11 Allen, 542. 


If it be true, as here held by this court, that matters in 
a bill not denied by an answer are admitted to be true, it 
is, therefore, a fortiori true that a total failure to make an- 
swer admits all that is averred in the bill. 

Again: In the “Vaughan,” and the “Telegraph,” 14 
Wall., 265, it was insisted in this court that the libel was _ ; 
insufficient to support the decree, because the facts on which 
the imputation of fault was founded were not set forth, 
and because a libel against both vessels jointly could 
not be maintained. The exceptions were overruled, and 
in regard to this feature of the case this court (bottom p. 

25) says: “ 

“The appeals found in the record are wholly silent as 
to these exceptions. It does not appear that they were 


brought to the attention of the Circuit Court, or that it took 
any action whatever upon the subject. The appeals from 


me 
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the Circuit Court to this court are confined to the merits 
of the case. Neither of them contains any reference 
expressly or by implication to the exceptions. Under 
these ciscumstances they must be held to have been conclusively 
waived by the respondents. To consider them here would 
be to exercise the appellate power of this tribunal in re- 
viewing the action, not of the Circuit Court, but of the 
District Court. This we have no power to do. The ex- 
ception, therefore, must be laid out of view.” 


If, therefore, it were true that the bill and the supple- 
mental bill were insufficient in averment, and that the 
proofs in the record would not support the decree ren- 
dered, yet this objection could not be, for the first time, 
made here. 

Again: We have, by authorities already cited, shown 
that the bill and the supplemental bill are both properly 
before this court, and that any objection to the supple- 
mental bill that it was filed without leave is waived. 
And without now going into detail on the point that 
they are sufficient to give the court jurisdiction, and to 
support the decree, we submit that they are abundantly 
sufficient; as was, in effect, held by this court in’ Flor- 
ence Mining Co. v. Brown, 124 U.8., 385, 386, where this 
court repeats the averments of the bill* and the supple- 
mental bill, for the evident purpose of showing the jurisdic- 
tion of the court, the sufficiency of the bill to give jurisdic- 
tion in equity, and furnish the basis for affirming the 
judgment below in favor of the Florence Mining Co. 

The court will find that the petition on which the 
Florence Mining Company recovered below a judgment 
of $61,715, (1 R., 40,) is set forth in full in the Reeord, 
(2 R., 15-17,) and that it contains all the alleged defects 
as to its being sworn to before a notary, as to the aver- 
ments regarding place, &c., of demand of payment to 
charge indorsee, &c., as are found ‘in the pleadings 
criticised in appellant’s brief. And yet on that petition 
this court ordered a judgment to be entered. 


, i6 


(17) On page 53, the opposing brief objects that “money 
judgments ” amounting to $1,300,000, were taken without 
proper pleadings, notice, or proof. 

In the first place, the findings by a court of equity of 
the amount due creditors in a case like this are not, in 
the proper sense of the words, “ money judgments” at 
all. On them nowhere is the issuing execution author- 
ized or directed; nor was it requisite. The decree of 
the court is a decree in the usual form prevailing both 
in the State of Ohio and in the courts of the United 
States. It is one finding the indebtedness to each 
creditor, (1 R., 38,) decreeing the amount to be paid by 
defendant, the time thereof, (1 R., 50,) and in default of 
payment, then the sale of the trust property as an entirety. 

Under this head the point is also made by appellant 
that the petitions on the indorsed paper are insufficient 
in law to sustain a decree. In 2 R., 252, 253, 1s found 
the petition of the Lake Superior Iron Co. et al., which, 
by stipulation, (2 R., 1,) is agreed to be of the “general 
character” of all intervening petitions; and its averments 
in regard to making the indorser liable are in these 
words, after describing the indorsed paper: 

“ And indorsed by Brown, Bonnell & Co., which was 
duly presented at said Union National Bank, on the 22d 
of March, 1885, and payment having been refused, was 
duly protested against the said makers and indorsers, 
protest fees being paid by us, $2.58.” 


This averment, we submit, is quite sufficient, especially 
in the absence of all objection thereto by the defendant. 

Again: We have already quoted from the master’s 
report his statement of the course he took in regard to 
trials of creditors’ claims where the receiver made any 
question, (see 2 R., 208, and 209,) the substance of 
which is, that in all such cases proper pleadings were 
required to be filed, and upon issues, so made, he heard 
testimony such as the parties produced, &c., and in 
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every such case made special report as to the amount 
allowed, with the reasons. 

What has been already stated under other heads, as, 
forexample, in paragraph 10, furnishes further answers 
to this contention found at the bottom of page 53, oppos- 
ing brief. 


(18) Page 54, opposing brief, objection is made in 
regard to compounding the interest. The answer to this 
is, that there was no such compounding. The interest 
was not computed a second time to February 23, 1886, 
this being the date of the decree, but the sums found due 
June 1, 1884, (the date of the master’s report,) bore simple 
interest from that time forward. 

If the amounts due had been figured to February 23, 
1886, the date of the decree, at simple interest, as Mr. 
Crawford thinks they should have been, and the principal 
and interest from that date became a new principal, the 
amount of the decreed debt, with interest, would be 
larger than it is made as treated by the master and by 
the court below. | 

On a debt, say, of $10,000, figured at simple 6 per cent. 
interest from February 20, 1883, (the date of original bill 
filed), to June 1, 1884, (date of the master’s report of find- 
ings,) the amount then would be $10,766.66; the amount 
January 1, 1890, would be $14,573.49. 

The same $10,000, figured with simple interest from 
February 20, 1883, (date of suit commenced,) to February 
23, 1886, the date of the decree, (1 R.,52,) would then be 
$11,800, and interest on said $11,800 to January 1, 1890, 
would then make $14,533.66, leaving a balance of $160.17 
in favor of Brown, Bonnell & Co., as decreed, rather than 
would result under the plan of computation advocated 
by Mr. Crawford. 


(19) On page 57 point is made that the sale ordered in 
this case was not carried forward as required by the Ohio 
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statutes, but that the order was to sell the property in 
one parcel without division. 

The answer to this is, that these statutes have no appli- 
‘ation to the case, as they apply to executions at law, and 
not to decrees in equity for the sale of the property of an 
insolvent corporation, subjected, by the rules of equity, 
to a trust for creditors, and decreed to be sold for the 
benefit of such creditors. 


(20) The same remark is applicable to what is stated 
on page 58, under head (6), that the sale was contrary to 
equity practice, and, also, to the Ohio statutes; and that 
the decree erroneously ordered the sale of appellant’s 
real estate before its personal property was exhausted. 

Even if the courts of the United States were obliged 
to follow the practice established by the Ohio statutes, 
vet this point would not be well taken, because no Ohio 
statutes prescribe the method of selling such properties 
as the present under a decree in equity, making sale of 
the entire plant as a unit and as trust property for the 
benefit of creditors. For example, in every case where a 
railroad property is sold in Ohio, it is sold with all the 
personal property, cars, machinery, tools, or other appli- 
ances that belong to it asa plant. This is demanded by 
obvious reasons, the property being by its nature, its pur- 
poses, and its use made a unit. 


(21) Section 5383, Revised Statutes of Ohio, referred to 
on page 59, opposing brief, has no application to the 
case, but is simply a direction to the sheriff as to how he 
shall proceed in an ordinary execution on a judgment 
at law. And for the reasons already stated it has no ap- 
plication to the decree of sale in the present case made 
by a court of equity of the United States of the peculiar 
property called a “plant” or a unit so belonging to an 
insolvent corporation, and being sold for the benefit of 
creditors. 
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(22) It is not true as stated, page 60, opposing brief, 
that the decree in the present case stops by directing that 
the sale should be made “as on a judgment at law;” but 
its words are words (1 R., fol. 103) directing the special 
master “to cause the real and personal property herein 
described * * * to be appraised, advertised, and 
sold as upon judgment at law, and to sell the same in one 
parcel without division, and to make report to this court of 
such sale for confirmation.” 


(23) On page 63, appellant’s brief, it cites Gormeley vt. 
Potter, 29 Ohio State, 597, as proving and establishing 
thé rule that where equity has removed the impediment 
to a sale by execution at law, there the sale must be 
made as upon execution. 

The case maintains no such doctrine as one applicable 
to a case like the present, where the proceeding is not 
one in aid of an execution levied on a judgment at law, 
but is the assertion of the equitable powers of the courts 
of the United States (and of the State) to enforce, as 
ageinst the property of an insolvent corporation, which 
has ceased to accomplish the purposes of its creation, 
that equality of payment out of the assets of the corpora- 
tion which results from the property having become 
trust property, owing to said insolvency. 

The first paragraph of the syllabus in this case in 29 
Ohio State reads as follows: 


“Where an execution is levied on land, and which 
has been conveyed by the judgment debtor, with intent 
to defraud his creditors, the judgment creditor may 
maintain an action to set aside the fraudulent convey- 
ance, in order to effect a better sale of the property.” 


This paragraph is sufficient to indicate the full and 
exact scope of the decision, so far as it relates to the 
present point. | 


SO 


(24) On page 67, opposing brief, it is asserted that no 


Court in Ohio, neither nisi prius nor appeal, has ever 


asserted the existence of such visitorial power over cor- 
porations as to attempt to ascertain the debts and settle 
the affairs of insolvent corporations, or asserting that 
the Federal courts have power to administer any such 
“winding-up laws” of the States. 3 

In reply to this proposition it is enough to set against 
it the law as laid down in the case of Barbour vr. National 
Exchange Bank, 45 Ohio State, 133, and Rouse, Trustee, 
v. Merchants’ National Bank of Cincinnati, 56 Ohio 
State, p. 


(25) On page 68, opposing brief, the case of Clark v. 
Smith, 13 Peters, 195, is insisted as establishing the point 
that the remedies in the courts of equity of the United 
States must be held in subjection to the restriction that 
they cannot adopt proceedings different from those which 
prevail, in equity, in England, although such modifica- 
tion of the English practice in equity may be required 
to be adopted, in the Federal courts, in order to secure 
to citizens those new rights created by local statutes. 

That this proposition is utterly unsound, so far as it 
relates to the Federal courts being deprived of powers to 
adapt their equity practice so as to administer and enforce 
new rights created by State laws, is abundantly estab- 
lished by the authorities we have above cited; as, for 
example, as is laid down in Ist Pomeroy’s Equity, see. 
297 and note 1,on page 330; and also in the cases which 
we have above cited, found in 13 Wall., 287; 103 U.S., 
11; 109 U. S., 497; 105 U.S., 647; 21 Wall.,°520; 13 
Wall., 248; 110 U.S., 24; 112 U.S., 410; 118 U.S., 89; 
30 Federal Reporter, 885; 29 Federal Reporter, 476; 28 
Federal Reporter, 680. 

Besides this, the case of Clark v. Smith, 13 Peters, 195, 
contains no such doctrine as deprives the courts of the 
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United States from adopting the local equity practice 
prescribed by State statutes, where that can be appropri- 
ately done. | 

What the case rules on this point is substantially indi- 
cated in paragraph 5 of the syllabus, which reads as 
follows: 

“The State legislatures have, certainly, no authority to 
prescribe the forms or mode of proceeding in the courts 
of the United States; but having created a right, and at the 
same time prescribed the remedy to enforce it, if the remedy pre- 
scribed is substantially consistent with the ordinary modes of 
proceeding on the chancery side of the Federal courts, no reason 
exists why it should not be pursued in the same form as in the 
same courts, On the contrary, propriety and convenience 
suggest that the practice should not materially differ 
when titles to land are the subjects of investigation.” 


(26) At page 71, opposing brief, there is a purported 
quotation from the case of Freedman’s Bank v. Earl, 
110 U.S., 710, to the effect that courts of equity do not 
secure equality as between creditors of a corporation when 
the corporation is in full life. 

That is not an accurate quotation of anything found 
in said case at 110 U.S., 710; nor is there atything in 
this case in 110 U.S. which is in conflict with the law as 
laid down by this court in Mellen v. Moline lron Works, 
131 U.S., 366, which we have already repeatedly quoted, 
in which the court, quoting from Graham v. R. R. Co. 
102 U.S., 161, says: 

“When a corporation becomes insolvent it is so far 
civilly dead that its property may be administered as a 
trust fund for the benefit of its stockholders and creditors. 
A court of equity, at the instance of the proper parties, 
will then male those funds trust funds, which, in other 
circumstances, are as much the absolute property of the 
corporation as any man’s property is his.” 


We have now gone over, with what we regard as un- 
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necessary fullness the minor and technical points made 
in appellant’s brief. 

The truth is, that the case is ruled by the doctrines in 
the cases just cited, Mellen v. Moline Iron Works, 131 
U. 8., 366, and in Rouse, Trustee, v. Merchants’ National 
Bank of Cincinnati, 46 Ohio State. We might safely 
have rested the case upon these two adjudications, ac- 
cording to our views of the case; but as counsel can 
never anticipate what the views of the court may be, 
| they are not justified in omitting to present to the court 
| every available argument. Hence the length of this 


; brief. 

: If further discussion should be, in judgment of counsel 
| for appellee, required on matters contained in appellant’s 
| brief, it will be reserved for oral argument. 

C. C. BALDWIN, 


SAM’L SHELLABARGER, 
J. M. WILson, 
C. D. Hyne, 

For Appellee. 
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'M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. i 


] _ Placita. 


Pleas in the circuit court of the United States of America within | 
and for the southern district of Illinois, held at the city of Spring- 
field, in said district, before the Hon. Samuel H. Treat, district judge 
of suid district, and the Hon. H. W. Blodgett, judge of the district 
court of the United States for the northern district of Illinois (desig- 
nated and appointed by the circuit jadge to aid in holding a cireuit 


court in said southern district of Illinois, by virtue of section five 


hundred and ninety-six of the Revised Statutes of the United States, 
for the purpose of hearing the cause hereinafter named), on Monday, 
the 25th day of January, at the January term of said court, in the 
year of our Lord one thousand eight hundred and eighty-six, and of 
the Independence of the United States the one hundred and tenth 


vear. 
J. A. JONES, Clerk. 


2 JAMES C. CLoyD , 
v8. m 

SAMUEL Munpy, WILLIAM SANpiIN, Henry 
Ff. Garrison, Samuel Garrison, Joseph 
White, William White, and Martha J. 6306 
Wheeler, Heirsof Richard White, Deceased; { “°°” 
James B. Manahan, William F. Bain, Wil- 
liam Shaeffer, E. T. Hall, Elizabeth E. 
Slover, F. M. Burgess, Adam Osterman, 
Wm. J. Osterman, and Samuel Sparks. 


In Chancery. 


CHoauncey T. Austin 
vs. * ' 7s -_ 

Micuakt Book, WILLIAM Morris,and DANIEL 6807. In Chancery. 

L. McCauLey. | 
Joun B. ConNEL 
v8. 

Tuomas J. Perrysonn, Jacon C. WILLIAMs, 
Richard Wilson, James W. Hilliard, d- 
ward Baird, Samuel Sparks, James F. Cline, 
James McCleary, George Warren, Susan > 6308. In Chancery. 
Pharr, William H. Dobbs, Andrew Martin, 
Ansel K. Atterberry, Asa F. Atterbury, 
Howland Tompkins, John Keen,Jr., George 
©. Garrod, N. N. Borah, and Preston R. 
King. 4 
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3 EnizapetH H. Taytor, Henry M. ) 


Alexander, Surviving Executor of 
Peter MacMartin, Deceased; William L. 
Ralston, Joseph Wotelbaum, Charles A. 
Coe, J. Sargent Smith, and Arthur F. 
Gould 
Us. 

CaLeB Peppicorp, MicasAH Daron, JOHN 
Bain, Elizabeth Smoke, A. Winters, Hiram 
Tucker, T. F. Bain, J. W. Atkinson, Wil- 
liam Garrison, L. J. Rider, Stephen J. Ren- 
fro, Welcome Compton, Andrew Bleakley, 

Sarah St. Leger, William St. Leger, Harri- 
son St. Leger, John E. St. Leger, and Emma 
St. Leger, Heirs-at-Law of Thomas St. Leger, 
Deceased; Michael Book, J. W. Hilliard, 
William Shaeffer, D. L. McCauley, Lavinia 
Sumpter, and J. Skelton. 


FERNANDO B. HANE 
vs. 

Joun C. Bestow, Epbwarp BonHAM, CHARLES 
A. Beecher George Johnson, Conrad Karn, 
Malinda Saunders, tna Life Insurance 

Co., James R. Bain, B. Stevens, John 

4 R. Murvhy, Lewis J. Rider, Alexis 

Rider, W. M. McReynolds, James A. 

Boyd, Robley D. Adams, Jane Ridgeway, 
Allen Cope, Wm. Robertson, Valentine C. 
Borah, Wm. N. Borah, Maria Harlan, 
George I’. Pykert, James K. Parmer, Thomas 
Behmyer, Wim. White, Wm. Smith, Van 
R. Price, Richard Campbell, Andrew Wall, 
Sterling M. Hill, F. W. Tracey, Samuel A. 
Skinner, Wilkenson Brock, John L. Wag- 
gouer, John Haffle, Thos. J. Clarke, James 
Stroman, John R. Odell, James M. Kelley, 
John Stanley, John Johnson, Gilbert J. 
George, Wm. Carson, Oliver P. Murphy, 
Wm. Rhode, J.C. Weaver, Wm. M. Branson, 
John W. Anderson, A. W. Bruce, Martin 
M. Wheeler, Geo. W. Draper, Wm. Mabry, 
Susan P harr, John Harper, Marshall Pool, 
J. Huntzinger, George W. Odell, Milton 
Cravens, John Funkhouser ,R. H. Prickett, 
H. Kineart, James Martin, Robert T. 
Forth, Sarah Bane, and Wm. H. Grant. 


y 


. 


6309. In Chancery. 


- Intervening Petition. 


M. M. WHEELER ET Al. VS. J. ©. CLOYD ET AL. 3 
5 LuctnpA A. WALKER } 
vs. 


H. Tompkins, Ropert P. HANNA, GEORGE | 
Warren, Sarah A. St. Leger, 8. A. Skinner, | 
Hiram Tucker, Henry T. Garrison, E: S. | 
Hall, D. L. McCauley, and J. R. Bain. J 


Intervening Petition. 


[On the margin :] Consolidated. 
SouTHERN District oF ILLINOIS, ss: 


The complainant in the first of the foregoing-entitled causes as 
consolidated, James C. Cloyd, a citizen of the State of New York, 
brings his bill, by E. Beecher, Esq., his solicitor, against Clarissa 
Jordan, J. Giles, Samuel Mundy, William Sandlin, Sarah E. Morris, 
Henry T. Garrison, Sainuel Garrison, heirs of Rich’d White, dee’d ; 
James B. Manahan, Thos. F. Bain, William Shaeffer, E. T. Hall, 
Nathan Moon, John Pykert, Lewis Crissell, Elizabeth E. Slover, F. 
M. Burgess, unknown heirs of J. J. R. Turney, Adam Osterman, 
Wm. J. Osterman, Welcome Pennington, and Thomas Ayers, all 

citizens of the State of Illinois, and William H. Grant, a eiti- 
6 zen of the State of Colorado; W..J. kord,a citizen of the State 

of Ohio; Samuel Sparks and F. M. Atterberry, citizens of the 
State of Illinois, defendants in said bill. 

The complainants in the second cause, Chauncey T. Austin, who 
is a citizen of the State of New York, brings his bill, bv EK. Beecher, 
Esq., his solicitor, against Michael Book, John Smith, William Mor- 
ris, T. H. B. Stroman, and Daniel L. McCauley, all citizens of the 

State of Illinois, defendants in said bill. 
7 The complainant in the third of said causes, John B. Cor- 
nell, who is a citizen of the State of New York, brings his 
bill, by E. Beecher, Esq., his solicitor, against Thomas J. Pettyjohn, 
unknown heirs of Wiley Henderson, dece’d, Jacob C. Williams, 
Richard Wilson, Samuel MeGammon, Willis W. Speer, James W. 
Hilliard, Nicholas Kepper, Edward Baird, Beeson Davis, Samuel 
Sparks, James F. Cline, James McCleary, Otho W. Hooper, Jane 
Sessions, George Warner, Joseph Boland, Hiram Jones, Susan Pharr, 
William H. Dobbs, Jacob Pursley, Andrew Martin, William Purs- 
ley, Ansel K. Atterbury, Asa F. Atterbury, John M. Reed, Howiand 
Tompkins, John Keen, Jr., Francis M. Atterbury, Joshua Cook, 
George C. Garrod, Richard Sanders, John Payne, N. N. Borah, J. E. 
McCormick, Riehard E. Jenkins, L. D. Leach, John Smith, Thos. 8. 
Walker, Joseph Copelin, George Gambrel, Daniel L. McCauley, M. 
J. Dickinson, T. H. B. Stroman, Robert P. Hardy, Edward Bonham, 
Joseph Hutchinson, James Stroman, James Bb. Smith, J. 5. King, 
Preston A. King, George F. Smith, William M. Branson, and George 
Warner, all citizens of the State of Illinois, and C. M. Wake- 
8 field, a citizen of the State of Texas, the defendants in said 
bill. 

The complainants in the fourth of said causes, Elizabeth H. Tay- 

lor, a citizen of the State of Massachusetts; Henry M. Alexander, a 
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citizen of the State of New York (as surviving executor of the last 
will and testament of Peter MacMartin, deceased); William L. Rol- 
ston, a citizen of the State of Ohio; Joseph Wotelbaum, a citizen of 
the State of New York; Charles A. Coe, a citizen of the State of New 
York; J. Sargent Smith, a citizen of the State of Massachusetts, and 
Arthur F. Gould, a citizen of the State of Massachusetts, bring their 
bill, by Henry C. Whitney, Esq., their solicitor, against J. B. Bo- 
zarth, M. E. Bozarth, Caleb Peddicord, A. J. Branson, Micajah Dal- 
ton, J. Ellis, A. Bowen, John Payne, John Bain, T. F. Bain, J. W. 
Atkinson, Michael Book, Elizabeth Smoke, William A. Dobbs, Wil- 
liam Garrison, J. B. Seudamore, W. 8S. Ellis, L. J. Rider, L. Rich- 
ards, Arch. Bean, C. M. Wakefield, Stephen J. Renfro, William 
Shaeffer, E. T. Hall, A. Winters, Hiram Tucker, Stephen Renfro, T. 

J. Prickett, J. K. Palmer, H.S. Palmer,S. Thompson, William 
9 Gravitt, William Coursay, ‘T. Skinner, S. Skinner, M. W. 

Reeves, E. 8. kK. Smalley, D. L. McCauley, Charles C. World, 
H. C. Harmick, J. P. Wilson, J. B. Varner, S. Atterbery, Alexander 
Gregory, William Wood, Joseph Taylor, James Taylor, D. M. Wal- 
lace, G. Gilliland, John W. Atterberry, J. G. Foster, John Curry, La- 
vinia Sumpter, J. Skelton, J. C. Chaffman, B. F. Chaffinan, L. C. 
Coffman, B. F. Coffman, John 8S. Lusk, John 8S. Johnson, Welcome 
Compton, John W. Hilliard, Andrew Bleakley, George Pepperworth, 
Levi Garrisov, Levi Garriss, and The A¢tna Insurance Company, 
citizens of the State of Illinois, the defendants in said biil. 

The intervening petitioner, Fernando B. Hane, a citizen of the 
State of Ohio, brings his petition, by Walter B. Scatts, his solicitor, 
against John J. Backman, John W. Kindle, John C. Bestow, Edward 
Bonham, Charles A. Beecher, R. L. Lambert, George Johnson, Le- 
ander Karn, Conrad Karn, Calvin Keston, L. C. Kaufmann, J. T. 

Kaufmann, Lucinda Sanders, Malinda Sanders, Atna Life In- 
10 surance Company, James R. Bain, B. Stevens, F. Stevens, 

Sarah Wilkinson, John Pykert, John R. Murphy, David B. 
Harlan, Alyshus Winters, Lewis J. Ryder, Alexis Ryder, Francis 
B. Merrill, Hiram Tucker, McKenzie, W. M. McRunnels, James 
A. Boyd, Lavinia Sumpter, Robley D. Adams, Jane Ridgway, Allen 
Cope, Wm. Robertson, Valentine C. Borah, Wm. N. Borah, John W. 
Johnson, Maria Harlan, and Benjamin S. Meeks, administrator ; 
Charles Sibley, Reuben Meeks, Reuben G. Meeks, Joseph Odell, Jr., 
George F. Pvkert, Benjamin 8S. Meeks, James P. Brockway, Edward 
Brockway, William Law, Samuel C. Pendleton, Erasmas W. Pen- 
dleton, James K. Parmer, Jasper Partridge, Wm. A. Atterbury, 
Eliza C. Yarzinger, Henry Freiand, Thomas Behmyer, Wm. White, 
tobert T. Wilkinson, Wm. Smith, Thomas M. Say, Van R. Price, 
Wm. F. Spitler, James W. Calvin, Richard Campbell, Anderson 
Wall, Sterling M. Hill, Lyman E. MePettridge, James Simms, Charles 
Wood, James Crews, F. W. Tracy, Samuel A. Skinner, Wilken- 
son Brock, F. A. West, Samuel Booth, John L. Wagner, Wiley 
Hooper, Henry Washburn, James M. Harris, John Haeflele, 

Thomas J. Clarke, James Stroman, Landon C. Kelley, 
1] John R. Odell, James M. Kelley, John Hanley, John Odell, 
John Johnson, Isaac Crumbacher, Gilbert J. George, Henry 
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G. Wheeler, Wm. Carson, Oliver P. Murphy, Jonathan Mills, Ab- 
ner Cox, Wm. Rhode, J.C. Weaver, Hugh M. Sanderson, First 
National Bank of Olney, Illinois, J. H. Travis, Elias Cook, Wm. M. 
Branson, John W. Anderson, Aaron G. Clowd, A. W. Bruce, Jesse 
W. Clark, N. W. Harvey, Mary Ellis, Adaline Ellis, John J. Farmer, 
Martin M. Wheeler, Josiah C. Slaton, E. Constable, George W. 
Draper, Wm. Mabry, Louise J. Woody, Francis M. Fitch, Michael 
Arnold, Susan Pharr, Elias Free, John Harper, John Wade, Miles 
Griffin, A. P. Harris, Marshall Pool, Augusta Townsend, Ellen P. 
Peeples, Mary P. Docker, Samuel Thomas, J. Hunsinger, Wm. Rich- 
ardson, George W. Odell, M. J. Dickenson, Wm. Britton, Milton 
Cravens, Daniel McCauley, John Funkhouser, Wm. H. Daniels, 
Nathan Veasey, Elizabeth Kelley, R. H. Prickett, H. Shueart, Sarah 
St. Leger, Theodore H. Hadley, Michael Hiller, J. B. Borah, James 
Merrick, Joseph Rogers, Geo. Fishell, James W. Bell, Emeline 

Austermann, Wm. J. Austermann, Sarah Austermann, John 
12 J. Austermman, Sarilda Austermann, Anton Austermann, 

Adam Austermann, Elizabeth Laster, Marion Laster, An- 
drew Martin, James Martin, Robert T. Forth, Isaac Garreison, Wil- 
liam Keen, Jonathan Bozarth, Sarah Bane, Wm. H. Grant, Z. T. 
Means, R. N. Puckett, Alfred Orr, Wm. Conway, M. F. Whitney, 
Matilda J. Skinner, and Miles Moore, all citizens of the State of II- 
inois, the defendants to said intervening petition. 

The intervening petitioner, Lucinda A. Walker, a citizen and res- 
ident of the State of Massachusetts, brings her intervening petition, 
by H. C. Whitney, her solicitor, against H. Tomkins, Robert P. 
Hanna, John Garrison, George Warren, Lyna J. Branson, D. H. 
Clevinger, Simeon Matthews, John Keen, Jr.,S. L. Austin, George B. 
Meyers, J. B. Sendamore, Samuel Booth, Charles Iler, Sarah A. St. 
Leger, Ann Walker, L. A. Skinner, L. H. Harris, Hiram Tucker, 
Henry T. Garrison, G. A. Bradford, Mary C. Given, Joshua Cook, 
John Dunham, Allen Lence, Anderson Malone, Douglas Putnam, 

Israel Waters, W. J. Huykendell, W. N. Dickey, J. B. Pen- 
13 dleton, Oliver Holmes, John Robinson, C. M. Wakefield, M. 

M. McDougall, John W. Behymer, Robert A. Belhymer, Sallie 
EK. Heinz, Henry Rankins, R. F. Brown, J. H. Lockhart, Milton 
Holmes, H. R. Johnson, the heirs of J. J. R. Turney, Thomas Nes- 
bit, D. W. Barkley, H. O. Broch, Thomas Mason, Cyrus Oakley, 
Levi Garrison, George Pepperworth, W. M. Havens. Albert Simms, 
C. L. Bowen, Oliver Tucker, William G. Woodford, William Walker, 
Catherine Steck, J. L. Harris, T. M. Rogers, W. Lockwood, I. B. 
Varner, E. T. Hall, H. C. Shelton, Wm. McKinney, Alex. MeKin- 
ney, D. L. MeCawley, G. T. Humberson, John Watson, J. R. Bain, 
Nathan Renfro, the defendants to said interventiig petition. 


SouTHERN District oF ILLINOIs, 8s : 


Be it remembered that heretofore, to wit, on the 25th day of Jan- 
uary, in the vear of our Lord one thousand eight hundred and 
eighty-two, came James C. Cloyd, the complainant in the first of 
said consolidated causes, by his solicitor, and filed in the office of the 
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clerk of said court his bill and Exhibit- “A” and “B” thereto; 
which said bill and exhibits are in the words and figures following, 
to wit: 


14 Bill. 
Unrrep States oF AMERICA: 
- Circuit Court for the Southern District of [llinois. : 
CLOYD 
v8 


JORDAN ef al. 


To the judge of the circuit court of the United States for the south- 
ern district of Illinois: 

James C. Cloyd, a citizen of the State of New York, brings this 
his bill against Clarissa Jordan, J. Giles, Samuel Mundy, William 
Sandlin, Sarah E. Morris, Henry ‘T. Garrison, Samuel Garrison, 
heirs of Richard White (names to complainant unknown), James B. 
Manahan, Thomas F. Bain, William Shaeffer, FE. T. Hall, Nathan 
Moon, John Pykeet, Lewis Crissell, Elizabeth E. Slover, F. M. Bur- 
gess, unknown heirs of J. J. R. Turney, Adam Osterman, Wm. J. 
Osterman, Welcome Pennington, Thomas Ayers, all citizens of the 
State of Illinois; William H. Grant, a citizen of the State of Colo- 
rado; W. J. Ford, a citizen of the State of Ohio; Samuel Sparks 


and F. M. Atteberry, both citizens of the State of Illinois. ~ 
15 And thereupon your orator complains and says that in 1. 
the year 1859 the county of Wayne, in the State of Illinois, , 


was the owner of a large amount of lands denominated swamp and 
overflowed lands, among which were the several tracts hereinafter 
specially named and described as belonging to your orator; that 
prior to that time a railroad company known as the Mt. Vernon 
Railroad Company bad been chartered by the Legislature of said 
State of Illinois; that the people of said county, being desirous of 
securing the construction of said road or some other which proposed 
to run through said county, a vote was had by the legal voters of 
said county, under a law authorizing the same, on the question of 
donating said lands to some company that would build a road 
through said county, at which election a majority of the votes cast 
was in favor of such donation. 

That afterwards, on the 20th day of April, 1859, the county court | 
of said county, being the legal and constituted authority for that < 

purpose, executed and delivered to one Isaac Seymour, of the j 
16 city of New York, a deed of trust and mortgage on said lands » 
so owned by the county as aforesaid, and which included the 

lands hereinafter named as belonging to your orator, which mortgage 
and deed of trust recited that they were executed tosecure the payment 
of $800,000 construction bonds issued or to be issued by said Mt. 
Vernon Railroad Company; that said mortgage and deed of trust 
were duly recorded in the recorder’s office of said Wayne county 
in Book B of Mortgages, pages 330 and 341, on the 3rd day of Mav, 
1859; that said bonds or a part thereof having passed into the 
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possession and ownership of various parties, on the 7th day of March, 
A. D. 1865, a bill was filed in this honorable court for the purpose 


‘of foreclosing said deed of trust and mortgage, wherein John W. 


Kennicott e al. were complainants and The board of Supervisors 
of said Wayne County, impleaded with said Mt. Vernon Railroad 
Company, were defendants; that afterwards such proceedings 
were had in said cause that on the 24th day of June, 
1877, a decree was made and entered therein by said court 
finding that there was due to the complainants therein 
17 and other holders of said bonds, who were authorized 
by said decree to come in and be made parties to said suit, 
the sum of $1,122,041.73, and finding also that said deed of trust 
and mortgage were valid in law as a lien on the lands therein de- 
scribed for the amount found due as aforesaid ; and thereupon said 
court ordered that said defendants pay to said complainants, and to 
such other holders of said bonds as might come in under said de- 
cree and accept the benefits thereof, the amount found due them as 
aforesaid, and in default of so doing the equity of redemption of 
said Wayne county, and of all others claiming through or under 
them, of, in and to said lands should be forever barred and fore- 
closed, and that said lands, should be sold by the master in chan- 
cery of said court, at public sale, to the Jsighest bidder, for cash 
in band, the proceeds of such sale to be applied, after deducting the 
costs of said suit and the expenses of sale, on such indebtedness so 
found due to the complainants in said suit, and other holders 
18 of said bonds as aforesaid ; and that on the expiration of the 
time allowed by law for redemption from such sale, and said 
lands remaining unredeemed, the said master in chancery should 
convey said lands to the purchaser or purchasers thereof or their 
assigns by good and sufficient deed or deeds. 

That afterwards, on the 18th day of September, 1877, the amount 
so decreed to be paid as aforesaid not having been paid, John A. 
Jones, then master in chancery of said court, proceeded to sell said 
lands at public sale to the highest bidder therefor, due notice of the 
time and place of such sale having been given as required by law 
and by said decree,and at said sale all of said lands described in 
said deed of trust and mortgage and so ordered to be sold in and by 
said decree were struck off and sold by said master in chancery to 
Isaac Taylor, Richard P. Glenn, Stephen A. Goodwin, Norman M. 
Broadwell, and Samuel J. Crooks, as trustees for the several parties 
and beneficiaries in said decree named and provided for. 

That the time of redemption from said sale having expired 

19 and said lands not having been redeemed, the said Jolin A. 

Jones, master in chancery as aforesaid, on or about the 27th 

day of May, 1879, executed and delivered to Norman M. Broadwell, 

to whom the certificate of purchase for said lands had been trans- 

ferred, a deed for said lands so sold by said master as aforesaid ; 

that said sale and conveyance were afterwards reported by said 

master to said court, and the same was approved by the court and 
became a part of the records in said cause. 

Your orator further represents that the proceeds of such sale, 
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after deducting the costs of such suit and the expenses of sale, only 
amounted to about $620,000, leaving of the principal of said decree 
unpaid over $500,000 and the interest thereon. 

Your orator would further represent unto your honor that through 
and by proper and legal conveyances made by said Broadwell and 
his grantees your orator became the owner of the lands described in 
schedule marked Exhibit “A,” and which your orator prays may be 

taken as a part of this bill; that the amount set opposite each 
20 = “tract in said schedule is the amount for which said tract was 
sold at the sale by the said master in chancery as aforesaid. 

Your orator further shows that after the execution of the deed of 
trust and mortgage hereinbefore set forth and after the same had 
been duly filed for record in the recorder’s office of said Wayne 
county, and before the filing of the bill to foreclose said mortgage 
and deed of trust,on March 7, 1865, the said county of Wayne con- 
veyed, or attempted to, the lands to the several parties described in 
Exhibit “A,” and that said lands are now claimed. by such _ pur- 
chasers or their grantees, 9s set forth in schedule marked Exhibit 
“B,” which your orator also prays may be taken as a part of this 
bill. 

And the said parties described in said Exhibit “ B,” and who in 
the introductory part of this bill are named as defendants herein, 
now pretend to claim that, not having been made parties to said 
suit for foreclosure of John W. Kennicott et al. (none of said grantees 

from said Wayne county or their assigns having been made 
21 parties thereto), they are not barred by said decree of fore- 

closure or the proceedings had thereunder, but pretend to 
claim that they are the owners in fee of said lands. 

But your orator avers and charges that said parties so claiming 
or pretending to claim title from or through said Wayne county, 
after the execution of the deed of trust and mortgage as aforesaid, 
both of which were duly recorded in the recorder’s office of said 
county prior to the date of any of the conveyances through or under 
which said parties claim or pretend to claim, only acquired the right 
to redeem said lands from said deed of trust and mortgage, and the 
only right or interest they now have in or to said lands or any part 
thereof is to redeem from such deed of trust and mortgage or from 
said sale made by the master in chancery as aforesaid; and your 
orator further says that the equity of redemption of all the lands in- 
cluded in said decree would amount in value to but a small part of 
the sum still unpaid on said decree. | 

Your orator further represents that, by virtue of the deed 
22 of trust and mortgage hereinbefore set forth and the foreclos- 
ure thereof and sale and conveyance made by the master in 
chancery as aforesaid and by the subsequent conveyances made by 
said county to the several defendants herein or to their grantors, said 
Wayne county was divested of all right, title, interest, or claim in 
and to said lands or any part thereof. He further says that_said 
premises as to equity belongs; and your orator, as in duty bound, 
will ever pray. JAMES C. CLOYD, 
E. BEECHER, Complainant. 
Sol. for Complainant. 
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county was not liable on the original indebtedness which said deed 
of trust and mortgage were executed to secure, and so your orator 
says said Wayne county is not in any manner interested in this 
present suit or in the subject-matter thereof. 

Your orator further says that a copy of said deed of trust and 
mortgage, together with all the papers in the said case of John W. 
Kennicott et al. vs. The Board of Supervisors of Wayne County, im- 
pleaded, &e., still remain as a part of the records of this court, ‘and 
also all the orders of this court made in said cause; to which papers, 
records, and proceedings your orator now refers, and asks that they 
may be taken and considered by the court as a part of this 

bill. 
23 Your orator further says the matters in controversy in this 
suit exceed in value the sum of S000. 

Wherefore, in consideration of the premises, your orator prays that 
a writ of subpoena may issue out of this honorable court command- 
ing the said Clarissa Jordan, J. Giles, Samuel Mundy, William 
Sandlin, Sarah E. Morris, Henry T. Garrison, Samuel Garrison, 
unknown heirs of Richard White, James B. Manahan, Thomas F. 
Bain, William Shaiffer, E. T. Hall, Nathan Moore, John Pykeet, 
Lewis Crissell, Elizabeth E. Slover, IF. M. Burgess, unknown heirs 
of J. d. B. Turney , Adam Osterman, Whi. J. Osterman, Samuel 
Sparks, F. M. Attebery, Welcome Pennington, Thomas Ayers, Wim. 
H. Grant, and W. J. Ford to appear in said court; that they be com- 
pelled to auswer all and singuiar the allegations herein contained, 
but not under oath, the oath thereto being expressly waived; that 
an account be taken, under the directions of this honorable court, 
to ascertain how much is due on the decree herein described in the 

case of John W. Kennicott ef ud. vs. The Board of Supervisors 
| 24 of Wayne County, and also that an account be taken to ascer- 

tain the amount for which each tract of land described in 
this bill was sold at tlie said master’s sale, and the interest thereon 
from the day of such sale to the time of taking such account. 

That said defendants, within a short time to be fixed by this court, 
pay to complainant the amount so found to be due on said decree, 
or, in the alternative, that each of said defendants pay to your orator 
the amount for which the lands so claimed by each of said defend- 
ants was sold for at said master’s sale, with the interest thefeon, and 
in default of making such payment that your honor, by a decree of 
this court, declare ‘the equity oi redemption of suid defendant be 
forever barred and foreclosed ; and if your honor should deem it 
right and equitable that the equity of redemption of said defendants 
in and to said premises should be sold, then that your honor order 
the same to be sold in such manner as may seem best to your 


honor. 
25 That when the names of the unknown herein mentioned 
| shall be ascertained they may by their proper desiguation be 
¢ made defendants hereto. 


And that your honor grant such other and further relief in the 
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EXHIBIT “A.” 


| tember 18th, 1877. 


26 Nwsw.-- 29 | 2n | 9e | D. M. Armstrong. 


Jun’y 23, 1864 


10 M. M. WHEELER ET AL. VS. J. C. CLOYD KT AL. 


[Endorsed :] Filed January 25, 1882. J. A. Jones, clerk. 
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Amount for which 


List of lands belonging to James C. Cloyd, with the names of par- 
ties to whom Wayne county conveyed it prior to March 7th, 1865, 
with the date of such conveyance; also the amount for which 
each tract was sold by J. A. Jones, master in chancery, on Sep- 


it was sold by mas- 
ter in chancery. 


(Endorsed:) Filed January 25, 1882. J. A. Jones, clerk. 
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CLOYD ET AL. 


List of lands belonging to J. C. Cloyd, with the names of claimants 
from Wayne county. 
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Name of claimant from 
Wayne county who claim- 


to March 7, 


& title prior 

= 1865. 

& 

7e Clarissa Jordan. 
9e J. Giles. 

‘¢ Samuel Mundy. 

‘ | William Sandlin. - 
5e Sarah E. Morris. 
‘“ Henry T. Garrison. 
‘¢ Samuel Garrison. 
Ge Wm. H. Grant. 
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Heirs of Richard White. 
James B. Manahan. 
William H. Grant. 
James B. Manahan. 
Thomas F. Bain. 
William Shaeffer. 


E. T. Hall. 


0. 
Nathan Moon. 


iE. T. Hall. 


W. J. Ford. 


E. T. Hall 
Do. 
Do. 
Do. 
Name of claimant who 


claimed by title prior to 
March 7, 1865. 


E. T. Hall. 


Nathan Moon. 
John Pykeet. 
| D 


0. 
Nathan Moon. 
| Lewis Crissell. 


| Elizabeth E. Slover. 


F. M. Burgess. 


Heirs of J. J. R. Turney. 
Adam Osterman & Wm. J, 


Osterman. 


Welcome Pennington. 


Thomas Ayers. 


Samuel Sparks. 
F. M. Attebery. 


— a 


(Endorsed :) Filed January 25,1882. J. A. Jones, clerk. 
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And thereupon, to wit, on the 25th day of January, A. D. 1882, a 

chancery subpcena was issued out of said court directed to the mar- 

shal of said district to execute; which said chancery subpoena, 

30 together with the return of the said marshal thereto, is in the 
words and figures following to wit: 


Chancery Subpona., 


UNITED STATES OF AMERICA, as 
Southern District of Illinois, J ~ 


The United States of America to Clarissa Jordan, J. Giles, Samuel 
Mundy, William Sandlin, Sarah E. Morris, Henry T. Garrison, 
Samuel Garrison, unknown heirs of Richard White, James B. 
Manahan, Thomas F. Bain, William Shaeffer, E. T. Hall, Nathan 
Moon, John Pykeet, Lewis Crissell, Elizabeth E. Slover, F. M. 
Burgess, unknown heirs of J. J. R. Turney, Adam Osterman, Wil- 
liam J. Osterman, Samuel Sparks, I. M. Attebery, Welcome Pen- 
ington, Thomas Ayers, William H. Grant, and W. J. Ford, Greet- 
ing: 

We command you and every of vou that you appear before our 
judges of our circuit court of the United States of America for the 
southern district of Illinois, at Springfield, in said district, on the 
first Monday in the month of March next, to answer the bill of com- 

plaint of James C. Cloyd, this day filed in the clerk’s ottice 

31 of said court, in said city of Springfield, then and there to re- 

ceive and abide by such judgment and decree as shall then 
or thereafter be made, upon pain of judgment being pronounced 
against you by default. 

To the marshal of the southern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 
Court of the United States of America, at Springfield afore- 
said, this twenty-fifth day of January, in the year of our 
Lord one thousand eight hundred and eighty-two, and of 
our Independence the one hundred and sixth year. 


J. A. JONES, Clerk. 


[ SEAL. ] 


MrmoranpuM.—The above-named defendants are notified that 
unless they shall enter their appearance in the clerk’s office of said 
court, at Springfield aforesaid, on or before the day to which the 
above writ is returnable, the complainant’s bill will be taken against 
them as confessed and a decree entered accordingly. 


J. A. JONES, Clerk. 
32 : (Marshal’s Return.) 


I hereby appoint Nick S. McCown my special deputy to execute 
this writ. 

Feb’y 1, 1882. 
JACOB WHEELER, U. 8S. M. 


tet gree —_—- 
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I have served the annexed writ upon the persons named in the 


. following manner, to wit: 


Upon Joseph White & Martha J. Wheeler, heirs of Richard White, 
Feb. 8, 1882; upon J. B. Manahan, Feb. 10, 1882; upon F. M. Bur- 
gess & Wm. Shaeffer, Feb. 11, 1882; upon Sam’l Mundy, Sam’! 
Sparks, and E. T. Hall, Feb. 14th, 1882, by personally delivering to 
each of them a true gopy of the same on the aforesaid days. 

I also served the same upon the following-named defendants, not 
having been able to find the:n to serve personally, by leaving a trve 
copy thereof for each of them at their usual place of abode with a 
person above the age of ten years and a member of their respective 
families, and to whom the contents were made known by me, to 
wit: 

Upon Wm. White, heir of Rich’d White, Feb. 8th, 1882; upon 

Thos. F. Bain, Feb. 10, 1882; upon H. T. Garrison & Sam’l 
33 Garrison, Feb. 11, 1882; upon Elizabeth E. Slover, Feb. 11, 

1882; upon Wm. Sandlin, Feb. 18, 1882; upon W. J. Oster- 
man & Adam Osterman, M’ch 2d, 1882. 

The following-named persons cannot be found in my dist.: Jas. 
White & Thos. White, heirs of Rich’d White; John Pykeet, Nathan 
Moon, Welcome Pennington, Thos. Ayers, Lewis Crissel, Clarissa 
Jordan, J. Giles, Wm. J. Grant, W. J. Ford, Sarah EB. Morris, & un- 
known heirs of J. J. R. Turney. 

JACOB WHEELER, U.S. M, 
By NICK S. McCOWN, Sp'l Deputy. 


(Endorsed :) Filed March 8, A. D. 1882. J. A. Jones, clerk. 


And afterwards, to wit, on the 17th day of March, in the year last 
aforesaid (A. D. 1882), came the complainant, by his solicitor, and 
filed in the office of the clerk of said court his petition in said cause; 
which said petition is in the words and figures following, to wit: 


34 Petition to Withdraw Old and File New Cost Bond. 


Circuit Court of the United States, Southern District of Illinois. 
January Term, A. D. 1882. 


JAMES C. CLoyD . ers : 
s - 6306. Billin Chancery to Fore- 
CLARISSIA JORDAN et al. close. 


JouHN B. CoRNELL 
v8. | No 6305. Same. 
Tuomas J. PeErryJounN et al. 
C. F. Austin 
v. so 6307. Same. 
MIcHAEL Book ei al. 


To the Honorable S. H. Treat, presiding judge of said court: 


Said complainants would respectfully represent that all costs in 
each of said cases up to this date have been paid by said complain- 
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ants. They would therefore ask to be allowed to withdraw the cost 
bond heretofore filed in said cases and signed by Edward Bonham 
and to substitute other security, to be approved by the clerk of this 
court. 
March 17th, 1882. 
EDWIN BEECHER, 
e Sol. for Compl'ts. 


35. (Endorsed :) Filed March 17th, 1882. J. A. Jones, clerk. 
And also upon the same day and year last aforesaid (March 17th, 


A. D. 1882) the following proceedings were had in said court in said 
cause and entered of record, to wit: 


Leave to File New Cost Bond. 


JAMES C. CLoyp 
v. bn No. 203, 6306. In Chancery. 
CLARISSA JORDAN et al. 
C. T. AustTIn 7 
v. Hn No. 204, 6307. In Chancery. 
MicHaAeEt Book et al. 


JoHN B. CoRNELL | 
v. tr No. 205, 6308. In Chancery. 
Tuomas J. PetryJOHN ef al. 


It appearing to the satisfaction of the court that all the costs ac- 
crued in each of the three above-entitled causes to this date have 
been paid by the complainants, on motion of complainants, by 
Edwin Beecher, Esq., their solicitor, leave is granted them to with- 

draw the original cost bond- herein executed by Edward 
36 Bonham and to substitute other cost bonds. 


Thereupon, on the same day and year last aforesaid, to wit, 
March 17th, 1882, came the complainant, by his solicitor, and filed 
in the office of the said clerk his bond for costs in said cause; which 
said bond for costs is in the words and figures following, to wit : 


Cost Bond. 
UNITED STATES OF AMERICA, } 
Southern District of Illinois, 
Circuit Court. January Term, A. D. 1882. 


JAMES C. CLoyp 
v. In Chancery. 
CLARISSA JORDAN ef al. 


I enter myself security for costs in this cause and promise to pay 
all costs which may accrue to the opposite party in this action or to 


«aye ali A, ERG at as ae a ae a 
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any of the officers of this court; and in default of payment by the 
plaintiff of any costs ordered or adjudged to be paid I hereby agree 
and stipulate that execution may issue against my property for any 
costs taxed against —. 
Dated this sixteenth day of January, A. D. 1882. 
HENRY C. WHITNEY. 


(Endorsed :) Filed March 17, 1882. J. A. Jones, clerk. 


o7 Be it also remembered that on, to wit, the 25th day of Jan- 

uary, in the year of our Lord one thousand eight hundred and 
eighty two, came the complainant in the second of said causes as 
consolidated, by his solicitor, and filed in the office of the clerk of 
said court his bill and Exhibits “A” and “ B” thereto; which said 
bill and exhibits are 1n the words and figures following, to wit: 


08 Bill. 


UnitTep STATES OF AMERICA: 


Circuit Court of the United States, Southern District of Illinois. 


AUSTIN : 
vs. 
Book et al. 


To the honorable judge of the circuit court of the United States for 
the southern district of Illinois: 

C. T. Austin, a citizen of the State of New York, brings this his 
bill against Michael Book, John Smith, William Morris, T. H. B. 
Strowman, and Daniel L. McCauley, all citizens of the State of 
Illinois. 

And thereupon your orator complains and says that in the year 
1859 the county of Wayne, in the State of Illinvis, was the owner of 
a large amount of lands, denominated swamp and overflowed lands, 
among which were the several tracts hereinafter specially named 
and described. . 

That prior to that time a railroad company, denominated the Mt. 

Vernon Railroad Company, had been chartered by said State 
39 of Illinois; that the people of said county being desirous of 

securing the construction of said road or some other, which 
proposed to run through said county, a vote was had by the legal 
voters of said county, under a law authorizing the same, on the ques- 
tion of donating said lands to some company that would build a 
road through said county, at which election a majority of the votes 
cast were in favor of such donation. 

That afterwards, on the 20th day of April, 1859, the county court 
of said county, being the legal aifd constituted authority for that 
purpose, executed and delivered to one Isaac Seymour, of the city of 
New York, a deed of trust and mortgage on said lands so owned by 
the county as aforesaid, and which included the lands hereinafter 
named and described as belonging to your orator, which mortgage 


ee ee ey 
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and deed of trust recited that they were executed to secure the pay- 

ment of $800,000 construction bonds issued or to be issued by said 
Mt. Vernon Railroad Company. 

40 That said mortgage and deed of trust were duly recorded 
in the recorder’s oftice of said Wayne county, in Book B of 

Mortgage Records, on pages 330 and 341, on the 3d day of May, 

1859. 

That said bonds or a part of them having passed into the posses- 
sion and ownership of various parties, on the 7th day of March, 1865, 
a bill was filed in this honorable court to foreclose said mortgage 
and deed of trust, wherein John W. Kennicott e¢ al. were complain- 
ants and The Board of Supervisors of said Wayne County, impleaded 
with said Mt. Vernon Railroad Company, were defendants. 

That afterwards such proceedings were had in said cause that on 
the 24th day of June, 1877, a decree was made and entered by said 
court finding there was due to said complainants and other holders 
of said bonds, who were authorized by said decree to come in and be 
made parties to said suit, the sum of $1,122,041.73, and finding also 

that said — of trust and mortgage were valid in jaw as a lien 
41 on the lands therein described for the amount found due as 
aforesaid. 

And thereupon said court ordered that said defendants in said 
suit pay to said complainants and to such other holders of said 
bonds as might come in under said decree and accept the benefits 
thereof the amount found due them as aforesaid; and in default of 
so doing the equity of redemption of said Wayne county and of all 
others claiming through or under them of, in, and to said lands 
should be forever absolutely barred and foreclosed, and that said 
lands should be sold by the master in chancery of said court, at 
public sale, to the highest bidder, for cash in hand, the proceeds of 
such sale to be applica, after deducting the costs of said suit and the 
expenses of sale, on such indebtedness so found due to the complain- 
ants in said suit and other holders of said bonds as aforesaid; and 
that on the expiration of the time allowed by law for (the) redemp- 

tion from such sale and said lands remaining unredeemed the 
42 said master in chancery should convey said lands to the pur- 

chaser or purchasers thereof or their assigns by good and 
sufficient deed or deeds; that afterwards, on the 18th day of Sep- 
tember, 1877, the amount so decreed to be paid as aforesaid not 
having been paid, John A. Jones, then master in chancery of said 
court, proceeded to sell said lands at public sale to the highest bid- 
der therefor, due notice of the time and place of such sale having 
been given as required by law and by said decree, and at said sale 
all of said lands described in said deed of trust and mortgage and 
so ordered to be sold in and by said decree were struck off and sold 
by master in chancery to Isaac Taylor, Richard P. Glenn, Stephen 
A. Goodwin, Norman M. Broadwell, and Samuel J. Crooks, as trus- 
tees for the several parties and bereficiaries in said decree named 
and provided for. 3 

That, the time of redemption from said sale having expired and 
the said lands not having been redeemed, the said John A. Jones, 


— 
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master in chancery as aforesaid, on or about the 27th day of 
43 May, 1879, executed and delive red to Norman M. neadieall: 
to whom the certificate of purchase for said lands had been 
transferred, a deed for said lands so sold by said master as afore- 
said ; that said sale and conveyance were afterwards, by said master, 
duly reported to said court, and the same were approved by the 
court and became a part of the records in said cause. 

Your orator further represents that the proceeds of such sale, after 
deducting the costs of such suit and the expenses of sale, only 
amounted to about $620,000, leaving of the principal of said decree 
unpaid over $500,000 and the interest thereon. 

Your orator would further represent unto your honor that through 
and by proper and legal conveyances made by said Broadwell and 
his grantees your orator became the owner of the lands described in 
schedule marked Exhibit “A,” and which your orator prays may 
be taken as a part of this bill. 

That the amount set opposite each tract in said schedule is 
tf the amount for which said tract was sold at the sale by the 
said master in chancery as aforesaid. 

Your orator further shows that after the execution of the deed of 
trust and mortgage hereinbefore set forth, and after the same had 
been duly filed for record in the recorder’s office of said Wayne 
county, and before the filing of the bill to foreclose said mortgage 
and deed of trust, on March 7, 1865, the said county of Wayne con- 
veved the lands or attempted to do su to the several parties described 
in Exhibit “A,” and that said lands are now claimed by such pur- 
chasers or their grantors, as set forth in schedule marked Exhibit 
“B,” which your orator prays may be taken as a part of this bill. 

And said parties described in said Exhibit “ B,” and who, in the 
introductory part of this bill, are named as defe adeate herein, now 
pretend to claim that, not having been made parties to said suit for 

foreclosure of John W. Kennicott et al. (none of said grantees 
15 from said Wayne county or their assigns baving been made 

parties thereto), they are not bound by said decree of fore- 
closure or the proceedings had thereunder, but pretended to claim 
that they are the owners in fee of said lands; but your orator avers 
and charges that said parties so claiming or pretending to claim 
title from or through said Wayne county ‘after the execution of the 
deed of trust and mortgage as aforesaid, both of which were duly re- 
corded in the recorder’s office of said county prior to the date of any 
of the conveyances through or under which said parties claim or 
pretended to claim, only acquired the right to redeem said lands 
from said deed of trust and mortgage, and the only right or interest 
they now have in or to said lands or any part thereof is to redeem 
from such deed of trust and mortgage or from sale made by the 
master in chancery as aforesaid; and your orator further says that 
the equity of redemption of all the lands included in said decree 

would amount in value to but a small part of the unpaid 
46 balance of said decree. 

Your orator further represents ‘that by virtue of the deed of 

trust and mortgage hereinbefore set forth and the foreclosure thereof 
3—147 
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and the sale and conveyance made by the master in chancery as 


aforesaid and by the subsequent conveyances made by the said 


county to the several defendants herein or to their grantors said 
Wayne county was divested of all right, title, interest, or claim in 
and to said lands or any part thereof. He further says that said 
county was not liable on the original indebtedness which said deed 
of trust and mortgage were executed to secure, and so your orator 
says said Wayne county is not in any manner interested in this 
present suit or in the subject-matter thereof. 

Your orator further says that a copy of said deed of trust and 
mortgage, together with all the papers in the said case of Johu W. 
Kennicott et al. vs. The Board of Supervisors of Wayne County, im- 
pleaded, &c., still remain as a part of the records of this court, and 

also all the orders of this court made in said cause, to which 
47 papers, records, and proceedings your orator now refers and 

asks that they may be taken and considered by this court as 
a part of this case. He further says the matters in controversy in 
this suit exceed in value the sum of five hundred dollars. 

Wherefore, in consideration of the premises, your orator prays 
that a writ of subpcena may issue out of this honorable court com- 
inanding the said Michael Book, John Smith, William Morris, T. 
H. B. Strowman, and Daniel L. McCauley to appear and answer this 
bill; that they be compelled to answer all and singular the allega- 
tions hereof, but not under oath, the same being hereby waived ; 
that an account be taken. under the directions of this court, to 
ascertain how much is due on the decree herein described in the 
vase of Jolin W. Kennicott e¢ al. vs. The Board of Supervisors of 
Wayne County; and also that an account be taken,to ascertain the 

amount for which each tract of land described in this bill 
48 was sold at the said master’s sale and the interest thereon 
from the date of such sale to the time of taking such account ; 
that said defendants, within a short time to be fixed by this court, 
pay into court for the benefit of your orator and such others as may 
be entitled to the same, if any, the amount so found to be due on 
said decree, or that said defendants severally pay to your orator the 
amount for which the lands so claimed by each of said defendants 
was sold at said master’s sale, with the interest thereon, and, in de- 
fault of making such payment within the time fixed by this court, 
that your honor, by a decree of this court, declare the equity of re- 
demption of said defendants and each of them of, in, and to said 
lands and each tract thereof to be forever barred and foreclosed ; 
and if your honor should deem it right and equitable that the equity 
of redemption of said defendants in and to said premises should be 
sold, then that your honor order the same to be sold in such man- 
ner as may seem best to your honor. 
49 And that your honor grant such other and further relief 
in the premises as to equity belongs or as your orator may 
be entitled to ask ; and vour orator, as in duty bound, will ever pray. 
E. BEECHER, C. T. AUSTIN, Compl’t. 
Sol. for Compl't. 


(Endorsed :) Filed January 25, 1882. J. A. Jones, clerk. 


| 
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Exurpsit “A.” 


List of lands belonging to C. T. Austin, with the names of parties to 
whom Wayne county conveyed prior to March 7, 1865, with the 
date of such conveyance; also the amount for which each tract 
| was sold by John A. Jones, master in chancery, on September 18, 
1877. 
4 
ip — " 


—_— ee 


Name of party to ; 
F ) Date of convey- 


sold by master in 


' Amount for which 


Part of section, $ > ance by county. :* 
S ee : : : 
é . 5 = 
Zi _ ae | 

ff) ll | 2s 6 e | Michael Book.__.| Sept. 17, 1864 | $240 

OO © unos nsus 2, «#1 g & | John Reed.......| Febr’y 20, 1965 | 500 

Oe WO Wisnnticn en 2 «ste | « &) Robert Thread_._'| Dec. 5, 1863 | 300 

~~ 2 1 8% « «| T.H.B.Strowman_| July 30, “ 300 

WO Guemecene oe 10; ee) & 1D. L. MeCauly ..| May . 7, 1866 | 480 


(Endorsed :) Filed January 25, 1882. J. A. Jones, clerk. 


4 50 Exursir “ B.” 


List of lands belonging to C. T. Austin, with the names of parties 
claiming through Wayne county. 


¢ Name of claimant from 
, watt ~ & a Wayne county who 
I urt of section. 45 S i ep claimed title prior to 
< 2 3 March 7, 1865. 
4 an — 
I I ii cli ie ll 2s He Michael Book. 
I iii elle 2 é6 66 9" | John Smith. 
j Oe ii ieceiieeideinis aici ions 2 ‘te | 66 6 | William Morris. 
i ] Be) «6 | TH, B. Strowman. 
DS B.cccc cccnesahueendaeobenne 10; «| wee” PD. L. McCauley. 
; , (Endorsed :) Filed January 25, 1882. J. A. Jones, clerk. 


And thereupon, to wit, on the same day and year last aforesaid, to 
wit, January 25th, 1882, a chancery subpcena was issued out of said 
clerk’s office, directed to the marshal of said district to execute; which 
suid subpcena, together with the return of the marshal thereto, is in | 
the words and figures following, to wit: 
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51 Subpoena. 


UNITED STATES OF AMERICA, =e 
Southern District of Illinois, § ~ ° 


The United States of America to Michael Book, John Smith, Wil- 
liam Morris, T. H. B. Strowman, and Daniel L. McCauley, Greet- 
ing: 

We command you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
southern district of Illinois, at Springfield, in said district, on the 
first Monday in the month of March next, ‘to answer the bill of com- 
plaint of C. T. Austin, this day filed in the clerk’s office of said 
court, in said city of Springfield,then and there to receive and abide 
by such judgment and decree as shall then or thereafter be made, 
upon pain of jadgment being pronounced against you by default. 

To the marshal of the southern district of Illinois to execute. 

Witness the Hon. Morrison R. Waite, Chief Justice of 
the Supreme Court of the United States of America, at 

[sEAL.] Springfield aforesaid, this twenty-fifth day of January, in 

the year of our Lord one thousand eight hundred and 

52 eighty-two, and of our Independence the one hundredth 

and sixth year. : 
J. A. JONES, Clerk. 


Memorandum. 


The above-named defendants are notified that unless they shall 
enter their appearance in the clerk’s office of said court, at Spring- 
field aforesaid, on or before the day to which the above writ is re- 
turnable the complainant’s bill will be taken against them as con- 
fessed and a decree entered accordingly. 


J. A. JONES, Cler/. 


(Marshal’s Return.) 


I hereby appoint Nick S. McCown my special deputy to execute 
this writ. 
Feb’y 1, 1882. 
JACOB WHEELER, U. S. J. 


I haveserved the within writ upon the persons therein named in the 
following manner, to wit: Upon Michael Book, Feb. 7, A. D. 1882 ; 
also upon D. L. McCauly, Feb. 15, A. D. 1882; upon Wim. Morris, 
Feb. 20th, 1882, by personally delivering to each of them a true 
copy of the same on the aforesaid days. 

The following-named persons cannot be found in my dis- 
53 trict: John Swnith & T. H. B. Strowman. 
JACOB WHEELER, U. 8. JL, 
By NICK S. McCOWN, Sp’l Deputy. 


(Endorsed :) Filed March 8th, A. D. 1882. J. A. Jones, clerk. 
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And afterwards, to wit, on the 17th day of March, in the vear last 
aforesaid (A. D. 1882), came the complainant, by his solicitor, and 
filed in the office of the said clerk his petition in said cause; which 
said petition is in the words and figures following, to wit: 


Petition to Withdraw Old & File New Cost Bond. 


Circuit Court of the United States, Southern District of Illinois. 
January Term, A. D. 1882. 


v8, 
close, &e. 


James C. CLoyp ‘es 6306. Bill in Chancery to Fore- 
CLARISSA JORDAN et al. 


No. 6308. Same. 


vs, 
Tuomas J. PerryJoun e¢ al. 
‘- C. T. Austin 
v. No. 6307. Same. 
MicHAEL Book é¢ al. 


JoHn B. CoRNELL 


o4 To the Honorable S. H. Treat, presiding judge of said court: 

Said complainants would respectfully represent that all 
costs in each of said cases up to this date have been paid by said 
complainants. They would therefore ask to be allowed to withdraw 
the cost bond heretofore filed in said cases and signed by Edward 
Bonham and to substitute other security, to be approved by the clerk 
of this court. 

March 17th, 1882. 
EDWIN BEECHER, 
ol. for Compl'ts. 


(Endorsed :) Filed March 17, 1882. J. A. Jones, clerk. 


And thereupon, on the same day and year last aforesaid, to wit, 
Friday, March 17, 1882, the following proceedings were had in said 
court In said cause and entered of record, to wit: 


Leave to File New Cost Bond. 


JAMES ©. CLoyp ) 

v. > T. No. 205, 6306. In Chancery. 
CLARISSA JORDAN et al. 
C. T. AusTIN 
v. T. No. 204,6307. In Chancery. 
MiIcHAEL Book et al. 

55 Joun B. CoRNELL f 

v + T. No. 205, 6308. In Chancery. 


Tuomas J. Petrysoun et al. J 
It appearing to the satisfaction of the court that all the costs ac- 
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crued in each of the three above-entitled causes to this date have 
been paid by the complainants, on motion of complainants, by Ed- 
win Beecher, Esq., their solicitor, leave is granted them to withdraw 
the original cost bonds herein executed by Edward Bonham and 
to substitute other cost bonds. 


Thereupon, on the same day and year last aforesaid (March 17th, 
A. D. 1882) came the complainant, by his said solicitor, and filed in 
the office of the said clerk his bond for costs in said cause; which 
said bond for costs is in the words and figures following, to wit: 


Bond for Costs. 


UnItTED STATES OF AMERICA, ts 
Southern District of Illinois, 


Circuit Court. January Term, A. D. 1882. 


C. T. AUSTIN 
vs. In Chancery. 
MicuHaArE. Book et al. 


56 I enter myself security for costs in this cause and promise 

to pay all costs which may accrue to the opposite party in 
this action or to any of the officers of this court; and in default of 
payment by the plaintiff of any costs ordered or adjudged to be 
paid by — I hereby agree and stipulate that execution may 
issue against my property for any costs taxed against —. 

Dated this 17th day of March, A. D. 1882. 

HENRY C. WHITNEY. 

(Endorsed :) Filed March 17, A. D. 1882. J. A. Jones, clerk. 

Be it also remembered that heretofore, to wit, on the 25th day of 
January, in the year of our Lord one thousand eight hundred and 
eighty-two, came John B. Corneil, the complainant in the third of 
said causes as consolidated, by his solicitor, and filed in said clerk’s 
office his bill and exhibits thereto; which said bill and exhibits are 
in the words and figures following, to wit: 


57 Bill. 
Unitep STATES OF AMERICA: 


Circuit Court of the United States for the Southern District of: [li- 
nois. 


CORNELL 
v8. 
PETTYJOHN ef al. 


To the judges of the circuit court of the United States for the south- 
ern district of Illinois: 


Jobn B. Cornell, a citizen of the State of New York, brings this 


re 
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his bill against Thomas J. Pettyjohn, unknown heirs of Wiley Hen- 
derson, dee’d, Jacob C. Williams, Richard Wilson, Samuel McGam- 
mon, William W. Speer, James W. Hilliard, Nicholas Kepper, Ed- 
ward Baird, Beeson Davis, Samuel Sparks, James F. Cline, James 


. McCleary, Otho W. Hooper, James Sessions, George Warren, Joseph 


Borland, Hiram Jones, Susan Pharr, William H. Dobbs, Jacob 
Pursley, Andrew Martin, William Pursley, Ansel K. Atteberry, Asa 
F. Atteberry, John M. Reed, Howland Tompkins, John Keene, Jr., 
Francis M. Atteberry, Joshua Cook, George C. Garrod, Richard San- 
ders, John Payne, N. N. Borah, J. E. McCormick, Richard E. Jen- 
kins, L. D. Leach, John Smith, Thomas 8. Walker, Joseph Copelin, 

George Gambrel, Daniel L. McCauley, M. J. Dickinson, 'T. H. 
58 B. Strowman, Robert P. Hardy, Edward Bonham, Joseph 

Hutchinson, James Strowman, Jaines B. Smith, J.5. King, 
Preston R. King, George F. Smith, William M. Branson, George 
Warren, all citizens of the State of Illinois, and C. M. Wakefield, a 
citizen of the State of Texas. 

And thereupon your orator complains and says that in the year 
1859 the county of Wayne, in the State of Lllinois, was the owner of 
a large amount of lands, denominated swamp and overflowed lands, 
among which were the several tracts hereinafter specially named 
and described. 

That prior to that time a railroad company, denominated the Mt. 
Vernon Railroad Company, had been chartered by the State of IIli- 
nois. 

That the people of said county being desirous of securing the con- 
struction of said road,or some other which proposed to run through 
said county, a vote was had by the lega! voters of said county, under 

a law authorizing the same, on the question of donating said 
59 lands to some coimpany that would build a road through 

said county, at which election a majority of the votes cast was 
in favor of such donation ; that afterwards, on the 20th day of April, 
1859, the county court of said county, being the legal and consti- 
tuted authority for that purpose, executed and delivered to one 
Isaac Seymour, of the city of New York, a deed of trust and mort- 
gage on said lands so owned by the county as aforesaid, and which 
included the lands hereinafter named and described as belonging to 
your orator, and which mortgage and deed of trust recited that they 
were executed to secure the payment of $800,000 construction bonds 
issued or to be issued by said Mt. Vernon Railroad Company. 

That said mortgage and deed of trust were duly recorded in the 
recorder’s office of said Wayne county, in Book B of Mortgages, 
pages 330 and 341, on the 3rd day of May, 1859; that said bonds or 
a part thereof having passed into the possession and ownership of 
various parties, on the 7th day of March, A. D. 1865, a bill was filed 
in this honorable court, wherein John W. Kennicott et al. were com- 

plainants and The Board of Supervisors of said Wayne 
60 County, impleaded with said Mt. Vernon Railroad Company, 
were defendants. : 

That afterwards such proceedings were had in said cause that, ou 
the 24th day of June, 1877, a decree was made and entered by said 
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court finding there was due to said complainants and other holders 
of said bonds who were authorized by said decree to come.in and be 
made parties to said suit the sum of $1,122,041.75, and finding also 
that said deed of trust and mortgage were valid in law as a lien on 
the lands therein described for the amount found due as aforesaid ; 
and thereupon said court ordered that said defendants pay to said 
complainants and to such other holders of said bonds as might come 
in under said decree and accept the benefits thereof the amount 
fuund due them as aforesaid, and in default of so doing the equity 
of redemption of said Wayne county and of all others claiming 
through or under them of, in, and to said lands should be forever 
and absolutely barred ana ‘foreclosed, and that said lands should be 
sold by the master in chancery of said court, at public sale, to the 
highest bidder, for cash in hand, the proceeds of such sale 
61 to be applied, after deducting the costs of said suit and the 
expenses of sale, on such indebtedness so found due to the 
complainants in said suit and other holders of said bonds as afore- 
said, and that on the expiration of the time allowed by law for re- 
demption from such sale, and said lands remaining unredeemed, 
the said master in chancery should convey said lands to the pur- 
chaser or purchasers thereof or their assigns by good and.sufficient 
deed or deeds ; that afterwards, on the 18th day of September, 1877, 
the amount so decreed to be paid as aforesaid not having been paid, 
John A. Jones, then master in chancery of said court, proceeded to 
sell said lands, at public sale, to the highest bidder therefor, due 
notice of the time and place of such sale having been given as re- 
quired by law and by said decree, and at sdid sale all of said lands 
described in said deed of trust and mortgage-and so ordered to be 
sold in and by said decree were struck off and sold by said master 
in chancery to Isaac Taylor, Richard P. Glenn, Stephen A. Good- 
win, Norman M. Broadwell, and Samuel J. Crooks, as trus- 
62 tees for tne several parties and beneficiaries ir said decree 
named and provided for. 

That the time of redemption from said sale having expired and 
the said lands not having been redeemed, the said Johu A. Jones, 
master in chancery as aforesaid, on or about the 27th day of May, 
A. D. 1879, executed and delivered to Norman ML Broadwell, to 
whom the certificate of purchase for said lands had been transferred, 
a deed for said lands so sold by said master as aforesaid ; that said 
sale and conveyance were afterwards by said master duly reported 
to said court, and the same was approved by the court and became 
a part of the records in said cause. 

Your orator further represents that the proceeds of such sale, after 
deducting the costs of such suit and the expenses of sale, only 
amounted to about $620,000, leaving of the principal of said decree 
unpaid over $500,000 and the interest thereon. 

Your orator would further represent unto your honor. that, 

through and by proper and legal conveyances made by said 
63 Broadwell and his grantees, your orator became the owner of 
the lands described in schedule marked Exhibit “A,” and 
which your orator prays may be taken as a part of this bill; that 
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the amount set opposite each tract in said schedule is the amount 
for which said tract was sold at the sale by the said master in chan- 
cery as aforesaid. 

Your orator further shows that after te execution of the deed of 
trust and mortgage hereinbefore set forth and after the same had 
been duly filed for reeord in the recorder’s office of said Wayne 
county and before the filing of the bill to foreclose said mortgage 
and deed of trust, on March 7, 1865, the said county of Wayne con- 
veyed the lands, or attempted to do so, to the several parties de- 
scribed in Exhibit “A,” and that said lands are now claimed by such 
purchasers or their grantees, as set forth in schedule marked Exhibit 
“ B,” which your orator prays may be taken as a part of this bill. 

And the said parties described in said Exhibit * B” and who, in 

the introductory part of this bill, are named as defendants 
64 herein now pretend to claim that, not having been made 
parties to said suit for foreclosure of John W. Kennicott et al. 
(none of said grantees from said Wayne county or their assigns 
having been made parties thereto), they are not bound by said de- 
cree of foreclosure or the proceedings had thereunder, but pretend 
to claim that they are the owners in fee of said lands; but your 
orator avers and charges that said parties so claiming or pretending 
to claim title from or through said Wayne, county after the execu- 
tion of the deed of trust and mortgage as aforesaid, both of which 
were duly recorded in the recorder’s office of said county prior to 
the date of any of the conveyances through or under which said 
parties claim or pretend to claim, only acyuired the right to redeem 
said lands from said deed of trust and mortgage, and the only right 
or interest they now have in or to said !ands or any part thereof is 
to redeem from such deed of trust and mortgage or from said sale 
made by the master in chancery as aforesaid; and your orator 
further says that the equity of redemption of all the lands 
65 included in said decree would amount in value to but a 
small part of the sum still due on said decree. 

Your orator further represents that by virtue of the deed of trust 
and mortgage hereinbefore set forth and the foreclosure thereof, and 
sale and conveyance made by the master in chancery as aforesaid, 
and by the subsequent conveyances by said county to the several de- 
fendants herein or to their grantors suid Wayne county was divested 
of all right, title, interest, or claim in and to said lands or any part 
thereof. 

He further says that said county was not liable on the original 
indebtedness which said deed of trust and mortgage were given to 
secure, and so your orator says said Wayne county is not in any 
manner interested in this present suit or in the subject-matter 
thereof. 

Your orator further says that a copy of said deed of trust and 
inortgage, together with all the papers in the said case of John W. 

Kennicott ef al. vs. The Board of Supervisors of Wayne 
66 County, impleaded, &c., still remain as a part of the records 
of this court, and also all the orders of this court made in said 
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cause, to which papers, records, and proceedings your orator now re- 
fers and asks that they may be taken and considered by the court as 
a part of this case; and your orator further says the matters in 
controversy in this suit a¥& of the value of over $500. 

Wherefore, in consideration of the premises, your orator prays that 
a writ of subpoena may issue out of this honorable court command- 
ing the said Thomas J. Pettyjohn, unknown heirs of Wiley Hender- 
soir, dec’d, Jacob C. Williams, Richard Wilson, Samuel McGammon, 
Willis W. Speer, James W. Hilliard, Nicholas Kepper, Edward 
Baird, Beeson Davis, Samuel Sparks, James F. Cline, James Me- 
Cleary, Otho W. Hooper, James Sessions, George Warren, Joseph 
Boreland, Hiram Jones, Susan Pharr, William H. Dobbs, Jacob Purs- 
ley, Andrew Martin, William Pursley, Ansel K. Atteberry, Asa F. 

tteberry, John M. Reed, Howland Tompkins, John Keen, Jr., 
67 Francis Atteberry, Joshua Cook, George C. Garrod, Richard 
Sanders, John Payne, N. N. Borah, J. E. McCormick, Richard 
kK. Jenkins, L. D. Leach, John Smith, Thomas S. Walker, Joseph 
Copelin, George Gambrel, Daniel L. McCauley, M. J. Dickinson, T. 
H. B. Strowman, Robert P. Hardy, Edward Bonham, Joseph Hutch- 
inson, James Strowman, James B. Smith, J. 8S. King, Preston R. 
King, George F. Smith, William M. Branson, George Warren, and 
C. M. Wakefield to appear in said court and answer all the all the 
allegations of this bill, but not under oath, the oath thereto being 
hereby expressly waived. 

That an account be taken, under the directions of this court, to 
ascertain how much is due on the decree herein described in the 
case of John W. Kennicott e al. vs. The Board of Supervisors of 
Wayne County, and also that an account be taken to ascertain the 
amount for which each tract of land described in this bill and 
claimed by your orator was sold at the said master’s sale and the 
interest thereon from the day of such sale to the time of taking such 

account. 
68 That said defendants within a short time, to be fixed by 

this court, pay the complainant the amount so found to be 
due on said decree, or, in the alternative, that each of said defend- 
ants pay to your orator the amount for which the lands so claimed 
by each of said defendants was sold at said master’s sale, with the 
interest thereon, and in default of making such payment that your 
honor, by decree of this court, declare the equity of redemption of 
said defendants and each of them of, in, and to said lands so owned 
by your orator as aforesaid be forever barred and foreclosed, and 
if your honor should deem it right and equitable that the equity of 
redemption of said defendants in and to said premises should be 
sold, then that your honor order the same to be sold in such man- 
ner as may be just and equitable. 

That when the names, of the unknown heirs herein mentioned 
shall be ascertained they may, by their proper designation, be made 

defendants hereto. 
69 And that your honor grant such other and further relief 


M. M. WHEELER FET AL. VS. J. C. CLOYD ET AL. 27 


in the premises as to equity belongs or as your orator may be en- 
titled to ask ; and your orator, as in duty bound, will ever pray. 


JOHN B. CORNELL, Comp/l’t. 
'E. BEECHER, 
Sol. for Compl't. 


(Endorsed :) Filed January 25, 1882. J. A. Jones, clerk. 


Exuisit “A.” 


List of lands belonging to John B. Cornell, with the names of parties 
to whom Wayne county conveyed prior to March 7th, 1865, with 
the date of such conveyance; also the amount for which each 
tract was sold by J. A. Jones, master in chancery, on September 
18, 1877. 


' ' he . 
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Exhibit “A ”—Continued. 


ee a ee ee — 


Name of purchaser 
from county. 


i 


Jus, S 
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Landen C. Kelly -| 
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| R. C. 
Joseph 
| D. H. Clevenger_-| 
| Silas D. Jones... 
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G.W. Wickersham 
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Date of convey- 


' 
| 
' 


Am’t of sale 
by master, 


ance froin 
county. 
May 7, 1864 
sé sé 
July 30, 1863 
é é 
May 7, 1864 
Dee. 19, 1863 
Mav 7, 1864 
April 11, * 
May le 
sé ce 
April 11, 1864 
Sept. 24, 1863 
M uy i, 1864 
és sé 
Oct. 6, 1863 
Oct. 14, 1864 | 
Nov. 17,1864 | 
Oct. 27, 1863 | 
Nov. 18, 66 
Feb’y 24, 1863 
Sept. 25, 1868 
Nov. 28, R64 
Sept. 25, 186: 
Oct. 27, 1863 
Oct. 5, 1863 
. sé 2i, it 
Nov. a * 
Oct. 27, 1863 
sé ss 
March 28, 1864 
July 6, *§ 
Nov. 1, * 
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sé 
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té ec 
March 6, 1865 | 
Feb’ry 16, “| 
Nov. 26, 1864 

‘é sé 
Oct. 14, 1864 | 
April 9, 1863 | 


(Endorsed:) Filed January 25, 1882. 


J. A. Jones, clerk. 
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Exuisitr “ B.” 


List of lands belonging to John B. Cornell, with the name of present 


claimant from Wayne county. 
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Part of section. 


Range. 


' 


Name of present claimant. 
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Heirs of Wiley Henderson. 


Thos, J. Pettyjobn. 
Jacob C. Williams. 
Richard Wilson. 
| Jacob C. Williams. 
Sumuel MeGammon. 
Willis W. Speer. 
James W. Hilliard. 
Willis W. Speer. 
Nicholas Kepper. 
Richard Wilson. 
Edward Baire. 
Beeson Davis. 
Sumuel Sparks. 
James F. Cline. 
James MeCleary. 
Otho W. Hooper. 
| June Sessions. 
George Warren. 
Joseph Bareland. 
Hiram Jones. 
Susan Pharr 
Wm. H. Dobbs. 
Jacob Pursiey. 
Andrew Martin. 
Wim. Pursley. 
Ansel K. Attebery. 
| Asa F. Attebery. 
Jobn M. Reed. 
i. Tompkins. 
John Keene, Jr. 
Francis M. Attebery. 
Joshua Cook. 
H. Tompkins. 
George C. Garrod, 
Do. 
tichard Sanders. 
Jobn Payne. 
| N. N. Borah. 
' éé 


és 


C. M. Wakefield, 


J. E. MeCormack. 
Richard A. Jenkins. 


EE « 
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Exhibit “ B’—Continued. 


5 Part of section. 


a 
EE Se an ae ee 


re eee ee mee em ee eee ee ee ee me 


— — oe — 


(Endorsed :) Filed January 25,1882. J. A. Jones, clerk. 
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And thereupon, to wit, on the day and year last aforesaid 
(January 25th, 1882), there was issued out of said clerk’s office 
a chancery subpcena in said cause, directed to the marshal of said 
district to execute; which said subpoena, together with the return of 
said marshal thereto, is in the words and figures following, to wit: 


Chancery Subpena. 


Unitep STATES OF AMERICA, 


Southern District of Illinois, { ° 


The United States of America to Thomas J. Pettyjohn, unknown ‘ 
heirs of Wiley Henderson, dec’d, Jacob C. Williams, Richard 
Wilson, Samuel McGammon, Willis W. Speer, James W. Hail- 
liard, Nicholas en Edward Baird, Beeson Davis, Samuel 
ine, James McCleary, Otho W. Hooper, Jane 


Sparks, James F. C 


8? 


Name of present claimant 
from county. 


| L. D. Leach. 


Do. 


| John Smith. 
_ Thos. S. Walker. 


Joseph Copeland. 


_ George Gambrel. 


D. L. McCauley. 
M. J. Dickerson. 
Do. 


| T. H. B. Strowman. 


Do. 
M. J. Dickerson. 
Robert P. Hardy. 
Do. 
Edward Bonham. 
Joseph Hutchinson, 
Do 


Edward Bonham. 
James Strowman. 
James B. Smith. 
Joseph Hutchinson. 
J. S. King. 

Preston R. King. 
Richard E. Jenkins. 
Geo. F. Smith. s 
Wm. M. Branson. 
George Warren. 


; 


SMC A ORR fa RI 


ee) 


Sessions, George Warren, Joseph Boreland, Hiram Jones, Susan 
Pharr, William H. Dobbs, Jacob Pursley, Andrew Martin, Wil- 


liam Pursley, Ansel K. Atteberry, Asa F. Atteberry, John M. 


Ci ee eer, 
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Reed, Howland Tompkins, John Keen, Jr., Francis Atte- 

berry, Joshua Cook, George C. Gorrod, Richard Sanders, 

John Payne, N. N. Borah, J. E. McCormack, Richard E. 
Jenkins, L. D. Leach, John Smith, Thomas S. Walker, Joseph 
Copelin, George Gambrel, Daniel L. McCauley, M. J. Dickinson, 
T. H. B. Strowman, Robert P. Hardy, Edward Bonham, Joseph 
Hutchinson, James Strowman, James B. Smith, J. S. King, Preston 
R. King, George F. Smith, William M. Branson, George Warren, 
and C. M. Wakefield, Greeting : , 


We comn.and you and every of you that you appear before our 
judges of our circuit court of the United States of America for the 
southern district of Illinois, at Springfield, in said district, on the 
first Monday in the month of March next, to answer the bill of com- 
plaint of John B. Cornell this day filed in the clerk’s office of said 
court, in said city of Springfield, then and there to receive and 
abide by such judgment aud decree us shall then or thereafter be 
— upon pain of judgment being pronounced against you by de- 
ault. 


~] 
~J 


To the marshal of the southern district of Illinois to execute. 


78 Witness the Hon. Morrison R. Waite, Chief Justice of the 
Supreme Court of the United States of America, at Spring- 
[seAL.] field aforesaid, this twenty-fifth day of January, in the year 
of our Lord one thousand eight hundred and eighty-two, 


and of our Independence the one hundred and sixth year. 
J. A. JONES, Clerk. 


Memorandum. 


The above-named defendants are notified that unless they shall 
enter their appearance in the clerk’s office of said court at Spring- 
field aforesaid on or before the day to which to which the above writ 
is returnable the complainant’s bill will be taken against them as 
confessed and a decree entered accordingly. 


J. A. JONES, Clerk. 


(Marshal's Return.) 


I hereby appoint Nick S. McCown my special deputy to execute 
this writ. | 
Feb’y 1, 1882. 
JACOB WHEELER, U. 8S. I. 


79 I have served the annexed writ upon the persons therein 
named in the following manner, to wit: 

Upon J. W. Hilliard & N. N. Borah, Feb. L0th, 1882; upon Asa 
F. Atteberry, Feb. 1ith, 1882; upon Thos. J. Pettyjohn, J. C. Wil- 
liams, Rich’d Wilson, D. L. McCauley, & John Keen, Jr., Feb. 13th, 
1882; upon Susan Pharr, Sam’! Sparks, & P. R. King, Feb. 14th, 
1882; upon H. Tompkins, Feb. 18th, 1882; upon A. Kk. Atteberry, 
Feb. 24, 1882; upon J. F. Cline & E. Beard, March 2d, 1882, by 


Mes et 
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personally delivering to each of them a true copy of the same on 
the aforesaid days. 

I also served the same upon the following-named defendants, not 
having been able to find them toserve personally, by leaving a true 
copy thereof for each of them at their usual place of abode with a 
person above the age of ten years and a member of their respective 
families, and to whom the contents were made known by me, to wit: 
Upon Andrew Martin, Geo. C. Garrod, & Geo. Warren, Feb. 11th, 
1882; upon Jas. McCleary & Wm. H. Dobbs, M’ch 2d, 1882. 4 

The following-named persons cannot be found in my dis- 

trict : 
80 John Payne, Rich’d Sanders, Geo. Gambrel, Jas. Strowman, 

Rich. E. Jenkins, Jno. M. Reed, J. E. McCormack, Jas. B. 
Smith, L. D. weech, Francis Atteberry, Willis W. Speer, J. S. King, 
John Smith, Joshua Cook,Sam’l McGammon, Geo. F. Smith, Hiram 
Jones, Jane Sessions, Heirs Wiley Henderson, R. P. Hardy, Jacob 
Pursley, Joseph Boreland, Joseph Copelin, Otho W. Hooper, W. M. — 
Branson, Thos. L. Walker, M. J. Dickinson, Beeson Davis, T. H. B. 
Strowman, Nick Kepper, & Joseph Hutchinson. 

JACOB WHEELER, U.S. MM, 
By NICK 8. McCOWN, Sp’l Deputy. 


(Endorsed :) Filed March 8, A. D. 1882. J. A. Jones, clerk. 


And afterwards, to wit, on the 17th day of March,in the year last } 
aforesaid (A. D. 1882), came the complainant, by his solicitor, and j ' 
filed in the office of the clerk his petition in said cause; which said 
petition is in the words and figures following, to wit: 


Petition to File New Cost Bond. 


Cireuit Court of the United States, Southern District of Illinois. 
January Term, A. D. 1882. 


81 JAMES C. CLoyp 
Vv 


3 (No. 6306. Bill in Chancery to Fore- 
ORDAN et al. 


CLARISSA J j close. 
JoHN Bb. CoRNELL 
v. No. 6308. Same. 
THoMAS J. PETTYJOHN et al. 


C. T. AusTIN 
v. No. 6307. Same. 3 
MiIcHAEL Book et al. 


To the Honorable S. H. Treat, presiding judge of said court: 

Said complainants would respectfully represent that all costs in 
each of said cases up to this date have been paid by said com- 
plainants. They would therefore ask to beallowed to withdraw the 
cost bond heretofore filed in said cases and signed by Edward Bon 
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ham and to substitute other security to be approved by the clerk of 
this court. 
March 17th, 1882. 
EDWIN BEECHER, 
Sol. for Compl'ts. 


(Endorsed :) Filed March 17th, 1882. J. A. Jones, clerk. 


82 Thereupon, to wit, on the same day and year last aforesaid 

(to wit, Friday, the 17th day of March, 1882), at the January 
term of said court, the following proceedings were had in said court 
in said cause and entered of record, to wit: 


Order Allowing Compl’t to File New Cost Bond. 


203, 6506. In Chancery. 


Vv. 
CLARISSA JORDAN et al. 


C. T. Austin 
T. No. 


JAMEs C. CLoyp 
T. No. 


204, 6307. In Chancery. 


v. 
MICHAEL Book et al. 


Joun B. CURNELL 
T. No. 205, 6308. In Chancery. 


v. 
THomas J. PerryJOHN et al. 


It appearing to the satisfaction of the court that all the costs 
accrued in each of the three above-entitied causes to this date have 
been paid by the complainants, on motion of complainants, by Ed- 
win Beecher, Esq., their solicitor, leave is granted them to withdraw 
the original cost bonds herein executed by Edward Bonham, and to 

substitute other cost bonds. 
83 And thereupon, to wit,on the same day and year last afore- 
said, to wit, March 17, A. D. 1882, came the complainant, by 
his solicitor, and filed in the office of the said clerk his bond for 
costs in said cause; which said bond for costs is in the words and 
figures following, to wit: 


Cost Bond. 


Unitep STATES OF AMERICA, is 
Southern District of Illinois, § ~’ 


Circuit Court. January Term, A. D. 1882. 


J. B. CoRNELL 
v. In Chancery. 
Tuomas J. PerryJoun et al. 
I enter myself security for costs in this cause and promise to pay 


all costs which may accrue to the opposite party in this action or to 
5—147 
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-any of the officers of this court, and in default of payment by the 


plaintiff of any costs ordered or adjudged to be paid by — I hereby 
agree and stipulate that execution may issue against my property 
for any costs taxed against —. 
Dated this sixteenth day of March, A. D. 1882. 
HENRY C. WHITNEY. 


(Endorsed :) Filed March 17, A. D. 1882. J. A. Jones, clerk. 


84 And afterwards, to wit, on the 18th day of May, in the year 

of our Lord one thousand eight hundred and eighty-three, 
came the defendants, by their solicitor, H. Tompkins, and filed in 
the office of the clerk of said court their demurrer in said cause ; 
which said demurrer is in the words and figures following, to wit: 


Demurvrer. 


Unitep STaTes OF AMERICA, se 
State of Illinois, 


In Circuit Court of United States, Southern District Illinois. Jan- 
uary Term, 1883. 


JOHN B. CorRNELL 
v. Bill to Aid Foreclosure. 
Tuos. J. PerryJoun et al. 


The demurrer of Jacob C. Williams, Sm. Sparks, James McCleary, 
Geo. Warren, Hiram Jones, Andrew Martin, A. K. Atteberry, 
A. F. Atteberry, Howland Tompkins, Francis Atteberry, Geo. C. 
Garrod, N. N. Borah, Preston R. King, Geo. F. Smith, Wm. M. 
Branson, Geo. Warren, defendants, to the complainants’ bill of 
complaint. 


The defendants demur to said bill and for cause of demur- 

85 rer show that the complainants have not in and by said bill 

made or stated such a case as entitles them in a court of 

equity to any discovery or relief from or against them or either of 

the def’ts touching the matters contained in the said bill or any of 
such matter-. 

And for further cause of demurrer these def’ts show : 

Ist. That it appears by the said bill of complaint that there is no 
privity between the compl’ts and these def’ts to enable the comp!l’ts 
to call upon the def’ts for the payment of any debt due by the Mt. 
V. R. R. Co. on their obligations, bonds, or coupons to the compl’t 
from the defendant or either of them. 

2nd. That compl’ts have not, as appears by their said bill, made 
out any title to the relief thereby prayed; that if any right of action 
ever existed the same is barred by the statute of limitations. 

3. That the compl’ts have not in their said bill of complaint 
stated any facts to show that they were compelled to pay any portion 
of the debt of the Mt. V. R. R. Co., as evidenced by their obliga- 

tions, bonds, or coupons, or that they, being a few of the per- 
86 sons holding the same, or as purchasers at the sale under the 


- 
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foreclosure, should be substituted or subrogated to any further 
right in the premises, or to have a partial foreclosure for a part of 
the lands described in the mortgage in this their bill of complaint 
sought by a part of the purchasers under their foreclosure, already 
had, of all lands and by all parties in interest against these def’ts 
and these separate tracts, as set out and described in compl’ts’ bill. 

4th. That by compl’ts’ bill of complaint it appears that no fur- 
ther relief in equity can be had to compl’ts; that a foreclosure was 
had for all parties having a like interest in the foreclosure against 
all property, with decree, sale, and conveyances had thereunder, 
without making def’ts parties thereto or seeking relief against def’ts’ 
title. 

Sth. That compl’t-, by his bill of complaint seeking relief by a 
supplemental and additional foreclosure, does not set up any facts 
supplemental to or occurring after the filing of the original bill to 
charge def’ts with the original proceedings or entitling the compl’ts 
to any relief by a supplemental and an additional foreclosure. 

6th. That complainants in their — do not set up facts to charge 
def ’ts with notice of any indebtedness of the Mt. Vernon R. R. Co. 
nor of any trust deed or mortgage as a security and lien for such pay- 

' ment against def ’ts or def ’ts’ lands to authorize a foreclosure. 

87 7th. That compl’ts, by their bill. of complaint setting out 

that defendants purchased said mortgaged lands before any 

suit to foreclose was commenced, and that compl’ts got title by and 

through such foreclosure without def’ts being party thereto, show to 

the court that no new matter has or is pretended to have arisen 

since the original bill was filed, or that def’ts should be made party 

thereto by this proceeding of the compl’ts, as charged by said bill 
of complaint. 

Wherefore, and for divers other good causes of demurrer appear- 
ing in the said bill of complaint, these defendants demur to the said 
bill and to all the matters and things therein contained, and pray 
the judgment of this court whether they shall be compelled to make 
any further or other answer to the said bill, and they pray to be 
dismissed with their reasonable costs in this behalf sustained. 

FRANCES ATTEBERRY, 
GEO. C. GARROD, 
N. N. BORAH, 
GEO, WARREN, 
HIRAM JONES, 
ANDREW MARTIN, 
A. K. ATTEBERRY, 
A. F. ATTEBERRY, 
P. R. KING, 
GEO. SMITH, 
JACOB C. WILLIAMS, 
S’M’L SPARKS, 
JAMES McCLEARY, 
GEO. WARREN, 
W. H. BRANSON, 
Per H. TOMPKINS, Their Att'y. 
H. TOMPKINS, Def’ts’ Sol. 
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88 I certify that in my opinion the foregoing demurrer of the 
said det’ts to the bill of compl’t of the compl’ts is well 
founded in law and proper to be filed in the above cause. 
H. TOMPKINS, 
Sol. for Def’ts 
UNITED STATES OF rs se 
Southern District Ill., . 


. H. Tompkins, att’y for def’ts, and the defendants hereto subscrib- j 
ing, on oath states that they have heard read the foregoing demurrer 

to the bill of compl’t of the compl’ts therein named in this suit, and 

that the same is not interposed for the purpose of delaying said suit 

or any proceeding therein; and H. Tompkins, att’y for the def ’ts, 

stutes that he is the adviser and att’y of the said def’ts, and that he has 

advised and counseled the filing of the said demurrer as the proper 
pleading to dismiss the said suit. 


H. TOMPKINS. 
(Endorsed :) Filed May 18th, A. D. 1883. J. A. Jones, clerk. 


89 Be it remembered that heretofore, to wit, on the 26th day 

of January, in the year of our Lord one thousand eight hun- 
dred and eighty-two, came the complainants in the fourth of said 
‘auses as consolidated, by H.C. Whitney, Esq., their solicitor, and 
filed in the office of the clerk of said court their bond for costs and ; 
bili in said cause; which bond and bill are in the words and figures 4 > 
following, to wit: 


Bond for Costs. 


UNITED STATES OF AMERICA, - 
Southern District of Iliinois, {~~ 


Circuit Court. February Term, A. D. 1882. 


EvizapetH H. Taytor, Henry M. ALEXANDER, ) 
Wm. L. Rolston, Joseph Waxelbaum, Charles A. 
Coe, J. Sargent Smith, Arthur F. Gould 

Us. 
J. B. Bozartu & Others. 


In Chancery. 


[ do hereby enter myself security for costs in this cause and ac- 
knowledge myself bound te pay or cause to be paid all costs which 
may accrue in this action, either to the opposite party or to any of 
the officers of this court, in pursuance of the laws of this State and 
of the United States. 

Dated this 26th day of January, 1882. 

HENRY C. WHITNEY. 


5 
(Endorsed :) Filed January 26, A. D. 1882. J. A. Jones, clerk. | 


| 
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M. M. WHEELER ET AL. 


90 Bill. 


Unrrep States or AMERICA, os 
Southern District of IMlinois, " 


TAYLOR et al. | 
vs. 
BozarRTH et al. ( 


To the honorable judges of the circuit court of the United States for 
the southern district of Illinois: 

Elizabeth H. Taylor, of Brookline, Massachusetts, and a citizen of 
the State of Massachusetts; Henry M. Alexander, of New York city, 
and a citizen of the State of New York (the latter as surviving ex- 
ecutor of the last will and testament of Peter McMartin, deceased) ; 
William L. Rolston, of Marietta, Ohio, and a citizen of the State of 
Ohio; Joseph Waxelbaum, of New York city, and a citizen of the 
State of New York; Charles A. Coe, of New York city, and a citizen 
of the State of New York; J. Sargent Smith, of Leicester, Massachu- 
setts, and a citizen of the State of Massachusetts; Arthur F. Gould, 
of Lexington, Massachusetts, and a citizen of the State of Massac -hu- 
setts, bring this their bill against J. B. Bozarth, M. E. Bozarth, Caleb 
Peddicord, A. J. Bransen, Micajah Dalton, J. Ellis, A. Bowen, John 
Payne, John Bain, T. F. Bain, J. W. Atkinson, Michael Book, Eliz- 

abeth Smoke, William A. Dobbs, William Garrison, J. B. 
91 Scudmure, W.S. Ellis, L. J. Rider, L. Richards, Arch. Bean, 

C. M. Waketield, Stephen J. Renfra, William Shaeffer, E. T. 
Hall, A. Winters, Hiram Tucker, Stephen Renfra, T. J. Buckett, J. 
K. Palmer, H. 8S. Palmer, L. Thompson, William Gravit', William 
Coursay, L. Skinner, M. W. Reeves, I. 8S. K. Smalley, D. L. MeCaw- 
ley, Charles C. World, H. E. Harwick, J. P. Wilson, J. B. Varner, S. 
Atteberry, Alexander Gregory, William Wood, Joseph . Taylor, 
James Taylor, D. M. Wallace, G. Gilliard, John W. Atteberry, J. G. 
Foster, John Curry, Lavina Sumpter, J. Skelton, J. C. Chaffman, 
B. F. Chaffman, L. C. Coffman, B. F. Coffman, John S. Lusk, John 
S. Johnson, Welcome Compton, John W. Hilliard, Andrew Bleakley, 
George Pepperworth, Levi Garrison, Levi Garriss, the A¢tna Insur- 
ance Company, who are all citizens of the State of Iilinois. 

And thereupon your orators complain and say that previously 
to the 26th day of April, A. D. 1859, the county of Wayne, Illinois, | 
was the owner by title in fee simple of one hundred thousand acres 
of land, or thereabouts, situate and being in said Wayne county, 

that on said latter date said county made a trust deed and 
92 also a mortgage to one Isaac Seymour, as trustee of said lands, 

to secure payment of $800,000 in amount of construction 
bonds of the Mount Vernon Railroad Company; that default having 
been made in payment of said bonds a suit to foreclose said trust 
deed and mortgage was instituted in this court, on the chancery side 
thereof, on March 7th, 1865, the plaintiffs therein being John W. 
Kennicott ef als. and the defendants therein being The Mount 
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Vernon Railroad Company and Wayne County aforesaid; that on 
the 25th day of June, A. D. 1874, or thereabouts, a decree was ren- 
dered in this court in said cause for the sale under foreclosure of 
suid lands or a sufficient quantity thereof to pay said indebtedness, 
and that in pursuance of said deeree of foreclosure the lands em- 
braced in said trust deed and mortgage were, by the master in 
chancery of said court, on the 18th day of September, A. D. 1877, 
sold at public auction in pursuance of and in the manner and time 
authorized by said decree of foreclosure, and that all of said lands 
were at said sale purchased by the following-named persons, to wit: 
Isaac Taylor, Richard P. Glenn, Stephen A. Goodwin, Nor- 
93 man M. Broadwell, and Samuel J. Crooks, as trustees fur the 
beneficial owners of the amount secured to be paid in and by 
said decree, that a redemption of one year was allowed to the 
mortgagor or its assigns in and by said decree, and that none of 
suid lands were redeemed or attempted to be, and that the master’s 
sale became absolute; also that said trustees at said master’s sale, 
for a valuable consideration, assigned and transferred their cer- 
tificate of purchase to Norman M. Broadwell, and that upon the 
proper request of said Broadwell the said master in chancery, viz., 
John H. Jones, Esquire, did, on May 27th, 1879, or thereabouts, 
inake, execute, and deliver unto the said Norman M. Broadwell a 
master’s deed to all of said lands, which deed was recorded in Book 
38, at page 297, of Wayne county records; and that afterwards by 
various mesne conveyances the following-described tracts, being a 
portion of said lands so included in said trust deed and mortgage 
and decree of foreclosure and master’s certificate of purchase and 
master’s deed, were vested in and are now the property of the 
94 said Elizabeth H. Taylor, viz: N. E.} of N. E. } of 13, T. 2 
S., R.6 E.; N. E.} of S. W. } of sec. 22,T.15,R.5 E: 
N. W. + of N. W. } of sec. 22; N. E. } of S. E. },sec. 22; S. E. } of 
N. E. $ of see. 35, allin T.15S., R.5 E.; N. E.} of N. W.4, see. 11; 
N. E. ¢ of N. E. } of sec. 12; N. E. 4 of S. W. }, sec. 28, all in T. 2 
S.,R.5 E.; N. E. } of 8S. E. 3, sec. 10; N. W. } of S. E. }, sec. 19; 
N.3 of N. W. } and N. E. }, sec. 36, all in T.28..R.6 E.; N. W.4 
of S. E. }, sec. 2; S. E. 3 of sec.3; N. E. ofS. E. }, sec. 9; S. E.}, 
sec. 12; all in T.38., R. 7 E.; W. 3 of S. E.4,sec. 7,T.358.,R. 8E ; 
S. W. 4 of S. E. }, sec. 13; N. E. } of S. E. }, see. 17; N. W. } of N. 
E.} and W. 3 of N. W. 4, sec. 25; S. E. } of N. E. } and S. W. } 
of N. W. } of sec. 26; N. E. 4 of S. E. 4 of sec. 34; N.-3 of S. W. 4, 
sec. 36, all in T. 1 S., R.9 E.; whole of section twelve, T. 3 5., R. 9 
E.; S. E. ¢ of N. E. J, sec. 28,T. 1 N., R. 8 E.; S. W. fd of N. Wd 
of sec. 1,in T.1N., R. 9E., and N. E. } of S. E. 4, sec. 28, T. 2 N., 
R. 9 E.; and that the following-described tracts, being another por- 
tion of the lands so included in said trust deed and mortgage and 
decree of foreclosure and master’s certificate of purchase and mas- 
ter’s deed, were vested in and are now the property of Henry M. 
Alexander, executor as aforesaid, viz: E. 4 of N. E. 4, sec. 14; 
95 S. E. } of S. W. 4, sec. 19; N. E. } of N. E. 4, sec. 25, all in 
T.25., Rk. 6E.; and that the following-described tracts, being 
likewise a portion of the same lands, were vested in and are now the 
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property of Joseph Waxelbaum, viz: N. W.} of S.W.} and N. E. } 
of S. W. } of see. 25, T. 1 S., R.9 E.; and that the following-de- 
scribed tracts, being also a portion of the same lands, have been 
vested in and are now the property of William L. Rolston, viz: S. 
W. fof S. W. 4, see. 8, T.1 N., R.8 E.; N.E. } of S. W. L, see. 4, 
T.158., R.8 E.; and ~ ta the following, being also a portion of the 
said tracts of land, have been vested in and are now the property of 
Charles A. Coe, viz: N. W. }, sec. 34; 8S. W. } of N. E. }, see, 35, all 
in T.1N., R.8 E.; N. E. fd of N. W. fd and W. 3 of N. W. ‘ sec. 5, 
T.158.,R.8 E.; S. W. } of S. E. },sec. 7, T. 358., R. 9 E.; and that 
the following, being another tract of said land, has been vested in 
aud is now the property of Arthur F. Gould, viz: 8. W. tof S. W., 
sec. 26, 'T. 1 N., R. 9; and that tie following tract, being another of 
said tracts, belongs to the said Arthur F. Gould and J. Sargent Smith 
jointly, viz: S. W. 4 of S. W. 4, see. 14, T. 1 N., R. 9 E. 
And your orators, further complaining, would further 
96 show that after the said county of Wayne had thus 
executed said trust deed and mortgage and before any 
proceedings to foreclose the same had been commenced in any 
court or otherwise the said county of Wayne, by competent 
and legal authority, sold and conveyed its equity of redemption of, 
in, and to said above-described tracts of lands to divers and sundry 
persons, and that in some cases such purchasers still retain said - 
title, and in other of said cases said title has been transferred, so 
that the holders and owners of said equity of redemption of, in, and 
to said several tracts of land are aev erally as follows, viz: 
N. E. ' of N. E. } of sec. 13, T. 2S, R. 6 E., I. W. Atkinson. 
N. E. } of S. W. 4 of see. 22, T.18., R.5 E,, M. E. Bozarth. 


N.W.} of N. W. 4 of see. 2z, i I. B. Bozarth. 
N. E. } of S. E. } ~ ° Caleb Peddicord. 
S. E. 3 of N. E. | of sec. 30, T. 1 S., R. 5 E., Micajah Dalton. 
N. E. 4 of N. W. 4 11, 1.28, RB. 5 E., I. Ellis. 
N. E. } of N. E. ] * 7 ? A. Bowen. 
N. E. } of S. W. 2 we . John Payne. 
N. E. } of S. E.} “ 10, T.258., R. 6 E., John Bain. 
N. E. sof N. E. 4 “ 14, 7 Micheal Book 
S. E. } of N. E. * 914, ” Elizabeth Smoke. 
S. E. } of S. W. “ 19, . Wm. A. Dobbs and 
the /Ktna Fire Insurance Company. 
97 N. W. 4 of S. E. } of sec. 19, T.2S., R.6 E., Wm. Garri- 


son and J. B. Scudamore. 


N. E. } of N. E. } of sec. 25, T.2S., R. 6 E., W.S. Ellis. 

N. 3 of N. E. } of sec. 36, . L. J. Ryder and L. 
Rich ante, 

S. of N. E. } of sec. 36, T. 28., R. 6 E., Arch Bean. 

N.4 oN W. 4 of sec. 36, . C. M. Wakefield. 

N. W. } of 5S. E. } of sec. 2, T. 3S., RG i E., Stephen J. Renfro. 

KE. 3 of S. E. } of see. 3, Wm. Shaeffer. 

W.4 of S. k.} of sec. 3, ' E. T. Hall. 

N. 3 of S. E. } of sec. 12, . Hiram Tucker. 

S. W. 4 of S. E. } of sec. 12, ? Stephen Renfro. 

S. E. } of S. E. } of sec. 12, 2s T. J. Prickett. 


, 
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S.W. 4 of S. E.4 of sec. 13, T.158., R. 9 E., Cvrus Oakley and W. 
J. Asa. : 

N. E. } of 8S. E. fof sec. 17, T. 158, R.9 E., unknown heirs of 
Mary A. “Owen. 

N. W. } of N. E. } of sec. 25, T. 1. S., R.9 E., George Pepper- 
worth, Levi Garris, and Levi Garrison & Sam’! Booth. 

W. 3 of N. W. 4, sec. 25, T.1 S., R.9 E., H. 8S. Thompson, §. 
T hamnyson, and Harris. 

S. E. } of N. E. 4, sec. 26, T.18., R. 9 E., Wm. Comsay and Wm. 
Gravitt. ) 

N. E. } of S. E. }, sec. 34, T.158., R. 9 E., 

N. 3, sec. 12, T.3S., R.9 E., D. L. McCawley. 


St. Leger. 


N.} S. W. 4: eec.12, “ D. L. MeCawley. 
S35. W. | ” se E.S. K. Smalley. 
S. E. 3, “ x E.S. K. Smalley. 
v8 N.3 N. W. }, 12, T.35., R. — E., M. W. Reeves. 
SE. i of N “e, 28, T. 1 'N. R. 8, Chas. C. World. 


N. E. } of S. W. 3, 25, T. 18., R. 9, Albert Simms. 

N. W. fs of S. W., 25, 9 D. MeNibbin. 

S. W. of S. W.8, T.1 N., R.8 E., J. W. Atteberry. 

N. E. } of 8. W., 4, T.15., R. 8 E., J. G. Foster. 

N. W., 34, T. 1 N., R.8 E., L. C. Coffman, B. F. Coffman, I. C. 
Chaffman, & B. F. Chafiman. 

S. W. } of N. E. t sec. 25, IT. 1 N., R. 8 E., John S. Lusk. 

N. E. } of N. W. 4, sec. 5, T.15S., R. 8 K., John Curry. 

W. 3 of N.‘W. 4, sec. 5, T.15., R. 8 E., Lavina Lumpter. 

S. W. 4 of S. E. } of see. 7, T.3S., R. 9 E., John 8S. Johnson. 

S. W. 4 of S. W. ¢ of sec. 26, T. 1 N., R. 9 E., Andrew Bleakley. 

S. W. 4 of S. W. | of sec. 14, ” Welcome Compton. 

N. E.} of 8S. E. } of sec. 9, T. 3S., R. 7 E., A. S. Winters. 

N. d of S. W. 4 of sec. 36, T.1S., R. 9-E., heirs of Wm. Walker. 

W. 3 of 8S. E. $ of see. 7,T. 38. R.8 ET. K. Palmer. 

S. W. 4 of N. W. 4 of sec. 1, T. 1 N., R. 9 E., H. E. Harwich. 

N. E. } of 8S. E. } of sec. 28, T. 2 N., R. 9 E., I. P. Wilson. 

And your orators, further complaining, would show unto your 
honors that in said suit to so foreclose the said trust deed and mort- 
gage no one of the parties who thus purchased the above-mentioned 
lands from the said county of Wayne subsequently to the execu- 

tion of said mortgage and prior to the commencement of said 
99 proceedings to foreclose, nor their assigns, in’ any degree 

were made parties to said suit, but that said suit was insti- 
tuted and conducted through all its stages to a decree with the Mt. 
Vernon R. R. Company and the said county of Wayne as the sole 
party defendants; and your orator avers that as a matter of law 
the various of said parties who are now owners of said equity of 
redemption have the right to redeem the said various parcels of 
land from under said decree, and in default thereof to be barred of 
their several and respective rights of redemption. 

And your orators would further show unto your honors that all 
of the lands so-embraced in said trust deed and mortgage were sold 
in separate parcels, and that the entire aggregate of bids for the 
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said several parcels realized only 55,75; per cent. of the mortgage 

debt, leaving yet due and outstanding as said debt the percentage 

of 44,74, per cent. yet due and unpaid, together with interest 

thereon from said September 18, 1877, at the rate of six per centum 

per annum, and they state further that the total amount 

100 after decree in said cause was $—, and that the total aggre- 

gation of the bids was $—, leaving yet due and unpaid the 

sum of $—. 

And your orators would further show unto your honors that the 

amounts realized, in detail, from the sales of the above-described 
tracts of land were as follows, viz: 


N. EK. } of N. E. } of sec. 13, T. 2S., R. 6 E...-.-...-.--- $240 
mete ewe: ~- Bes SS. S Bucs 280 
Faden © SU 240 
Se ee ee ee 
cfivnes * fl! OC 360 
ei 6 we ee A eS ae 240 
aEnmetane *. & . ° 6 6h 480 
N. E.} of S.W.} “ * 28, . © - did 480 
Bameeeawe 8 * BESe, BR. 6 Bec 440 
25310007 * 2 * * ee 
Lnaeenme *  * . © whe 240 
BK. BRtiit.3 °* WwW , © ene 260 
a a i a ne tine 360 
N.E.} of N.E.} “ 26, ” - scone 240 
N. 3 of N. E. 4 | ane 4 ee 480 
S.3o0f N. E. } a . | wheel 480 
N. 3 of N. W. 4 + ae “2 ”  vitti=_==_-—/ll 480 
N.W.30fS.E.} “ a, Be OO, E> € Brocceianeenn 480 
E. 3 of 8. E. 4 . 3, - ° he 560 
Saeeeee £ ¢ * fe 560 
fe es fee’ 8 a SS ee 480 00 
S. W. } ofS. E. } see “ . . 1» wenenenenge esreniiiiiel 240 00 
S.E.}0fS.E.} sec “ . ° <seeeseeeeen 240 00 
a ween. ~ Rs. 8G, BP Beco 720 00 
._fioene 2 8 8 680 00 
N. W.20fN.E.% “ 2, . ieee 240 00 
ee 8’ ee ee ee eI 240 60 
SA. | & Oe, ‘ ° . —ae 240 00 
N.E.} ofS. E.} “ 34, " “ a» ecxsenemettiiapipttoisinaia 240 00 
N. } © . Se, &. O.ccsccumsenseene 1,280 00 
N. 3 of S. W. } . 2 ° wie 320 00 
S. 3 of S. W. 4 * 7 « *:. cite 320 00 
S. E. 4 ” 12, —— ee eee 640 00 
W.i8. GW. ief B. W. 2 one. 13, 36., B. 9. .nncenccccnes 80 00 
S. E.} of N. E.} sec. 28, T.1N., yy enone: 240 00 
eer: | wee 8 ee 8) es 120 00 
NWA Ws * 67.18.28. 9B....20. 120 00 
S.W.}0fS.W.t “ 2.3 Ba RO Bi ce is 160 00 
N.E.¢o0fS.W.¢ “ & Fe EG, M. 9 Bicccincivisusinnhin 288 00 
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N. W. j ee fee ef) 960 00 
S.W.iofN.E.} “ 38, 25 ¥ witnnninne: ae 
N. EE. of N.W.} “ ee |) 160 00 
W.3 of N. W. 4 " D, . ~—ae ee 320 00 
S. W.¢ ofS. E. 4 7 a TS 
fF = eee SS EE — ee 240 00 
S.W.fo0fS.W.} “ 14, 7 eee 260 00 
W. 3 of N. W. 7 a Be 8 ig ae 0 OD cenieencnane 480 00 
102 And your orators set forth and exhibit herein and pray to 


be taken as part of this bill of complaint a copy of said 
trust deed, marked Exhibit “A,” and also a copy of the mortgage 
aforesaid, marked Exhibit “B,’ which they pray may be taken as 
part hereof. | 
Forasmuch, therefore, as your orators are without remedy in the 
premises except in a court of equity,and to the end that the said I. 
B. Bozarth, M. E. Bozarth, Caleb Peddicord, L. J. Bronsen, Micajah 
Dalton, J. Ellis, A. Bowen, John Payne, John Bain, T. F. Bain, J. 
W. Atkinson, Micheal Bock, Elizabeth Smoke, The A¢tna Fire In- 
surance Company, William A. Dobbs, William Garrison, J. B. Scuda- 
more, W.S. Ellis, L. J. Rider, L. Richards, Arch. Bean, C. M. Wake- 
field, Stephen J. Renfro, William Shaeffer, E. T. Hall, A. Winters, 
Hiram Tucker, Stephen Renfro, T. J. Pirchett, J. K. Palmer, H. S. 
Thompson, L. Thompson, William Gravitt, William Comsay, L. 
Skinner, S. Kinner, D. L. MecCawley, M. W. Reeves, E. L. K. 
Smalley, Charles C. World, H. E. Harnich, J. P. Wilson, J. B. Var- 
ner, L. Atteberry, Alexander Gregory, William Wood, Joseph 
103 Taylor, James Taylor, D. M. Wallace, G. Gilliard, John W. 
Atteberry,.J. G. Foster, John Curry, Lavina Lumpter, J. Skel- 
ton, J. C. Chaffman, B. F. Chaffman, L. C. Coffman, B. F. Coffman, 
John 8. Lusk, John S. Johnson, Welcome Compton, James W. Hill- 
iard, Andrew Bleakley, George Pepperworth, Levi Garrison, Levi 
Garris, D. McNibbin, Cyrus Oakley, W. J. Asa, Albert Simms, un- 
known heirs of Thomas St. Leger, unknown heirs of Wm. Walker, 
and unknown heirs of Mary A. Owen, and that when the names are 
known your orators pray may be made parties by special designa- 
tion, who are made parties defendant to this bill, may be required 
to make full and perfect answer to the same, but not under oath, 
the answer under oath being hereby waived, and that it may be 
declared that your orators, as such assigns of Isaac Taylor, Richard 
P. Glenn, Stephen A. Goodwin, Norman M. Broadwell, and Samuel 
J. Crooks, are entitled to have the benefit of said original decree of 
foreclosure, and that for that purpose this bill may be taken as 
supplemental to the said bill in case of Kennicott ef als. vs. 
Board of Supervisors of Wayne County et als. and that your 
orators may, respectively, have the same relief against 
104.‘ the defendants as the plaintiffs in the said original suit might 
have had had they been made parties to the original suit, 
and that an account may be taken in this behalf by or under the 
direction of this honorable ceurt; that the defendants may severally 
bedecreed to pay yourorators, respectively, the several amounts found 
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due as having been the several and respective amounts of purchase- 
money for said several tracts of land so sold at said master’s sale, to- 
gether with the costs of this suit, by a day tou be appointed by the 
court for that purpose, or, in default thereof on the part of any of 
said parties, that each of said parties so making default and all 
persons claiming under them may be absolutly and forever debarred 
and foreclosed of and from all right and equity of redemption in 
or to the said mortgaged premises and every part thereof, and that 
the said several parties so foreclosed may deliver up to your orators 
all deeds, papers, writings, and documents in their possession or 
power relating to or concerning said mortgaged premises or any part 

thereof, or, in the alternative, that an account may be taken 
105 by and under direction of this honorable court what amount 

remains due under said mortgage, and that payment thereof 
may be made within a short day to be fixed for that purpose, and that 
in default of such payment the said mortgaged premises may be 
sold as the court shall direct to satisfy such debt and costs; that in 
case of such sale and a failure to redeem therefrom pursuant to the 
statute the defendants and all persons claiming through or under 
them after the commencement of this suit may be forever barred 
and foreclosed of all right or equity of redemption of the said mort- 
gaged property, and that your orators may have such other and 
further relief as the equity of the case may require— 

May it please your honors to grant the writ of summons in 
chancery, directed to the marshal of this district, commanding him 
that he summon the said defendants to appear before the said court 
on the next succeding rule day hereafter, then and there to answer, 

but without oath as aforesaid, e. 


106 ELIZABETH H. TAYLOR, 

HENRY M. ALEXANDER, 
Surviving Executor of Peter Me Martin, 
WILLIAM L. ROLSTON, 
JOSEPH WAXELBAUM, 
CHARLES A. COE, 
J. SARGENT SMITH, 
ARTHUR F. GOULD, 
By H. C. WHITNEY, Their Sol. 
HENRY C. WHITNEY, 


Solicitor for Compl'ts. 


(Endorsed :) Filed January 26, 1882. J. A. Jones, clerk. 


And afterwards, to wit, on the 28th day of January, in the year 
last aforesaid (A. D. 1882), came the complainants, by their said 
solicitor, and filed in said clerk’s office their motion to dismiss as to 
certain defendants in said cause; which said motion is in the words 
and figures following, to wit: 
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Motion to Dismiss as to Certain Def ’ts. 


In the United: States Circuit Court within and for the Southern 
District of Illinois. 


EvizABetH H. Tayior et al. 
v. In Chancery. 
. J. B. Bozartu et al. 


107 The said complainants now here come and move the court 
to dismiss this suit as tothe following-named persons, named 
as defendants, viz., John Payne, Albert Simms, J. Ellis, Martin E. 
Bozarth, John W. Atteberry, J. G. Foster, J. B. Bozarth,S. J. Bran- 
son, J. B. Varner, T. Atteberry, Alexander Gregory, Wm. Wood, 
Joseph Taylor, James Taylor, D. M. Wallace, G. Gilliard, S. Skinner, 
and T. Skinner, and likewise to release from the lien and operation 
of said proceedings the following-described tracts of land, viz: 
N. E. } of S. W. }, sec. 25, T.15S., R. 9 E. 


N. E. dof 8. W. J 28, 1.28,R.5E. 
N. E. dof N.W.4, “ 11,7.28,R.5E. 
N. E. dof S.W.4, “ 22,7.18,R.5E. 
N.W.4of S.W.4, “ 8 TIN, RSE. 
N.E.d0f S.W.3, “ 4,7.18,R.8E. 
N.W. tof N.W.4, “ 22,T.1S,R.5E. 


HENRY C. WHITNEY, 


Sol’r for Complainants. 
(Endorsed :) Filed January 28,1882. J. A. Jones, clerk. 


108 And also upon the same day and year last aforesaid (Sat- 

urday, January, 28, 1882), at the January term of said court, 
the following proceedings were had in said court in said cause and 
entered of record, to wit: 


Order Dismissing as to Certain Def’ts. 


EvizABetTH H. Taytor e al. 


v. bn No. 206, 6309. In Chancery. 
J. B. Bozartsa et al. 


On motion of complainants, by H. C. Whitney, Esq., their solic- 
itor, this cause is dismissed as to the defendants John Payne, Albert 
Simms, J. Ellis, Martin E. Bozarth, John W. Atteberry, J. G. Foster, 
J. B. Bozarth, 8. J. Branson, J. B: Varner, T. Atteberry, Alexander 
Gregory, William Wood, Joseph Taylor, James Taylor, D. M. Wal- 
lace, G. Gilliard, S. Skinner, and T. Skinuer. 


And thereupon, to wit, on the same day and year last aforesaid, 
to wit, January 28th, 1882.a chancery subpaena was issued out of | 
said clerk’s office, directed tothe marshal of said district to execute ; 

which said chancery subpeena and the return of the marshal 
109 thereto is in the words and figures following, to wit : 
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Subpoena. 


Unitep STatTes oF AMERICA, ies 
Southern District of Illinois, 


The United States of America to Caleb Peddicord, Micajah Dalton, 
A. B. Owen, John Bain, T. F. Bain, J. W. Atkinson, Michael Book, 
Elizabeth Smoke, The A¢tna Fire Insurance Company, William 
A. Dobbs, William Garrison, J. B. Scudamore, W.S. Ellis, L. J. 
Rider, L. Richards, Arch. Bean, C. M. Wakefield, Stephen J. Ren- 
fra, William Shaeffer, E. T. Hall, A. Winters, Hiram Tucker, 
Stephen Renfra, T. J. Pucketi, J. K. Palmer, H. 8. Thompson, T. 
Thompson, William Gravitt, William Coursay, D. L. MeCawley, 
M. W. Reeves, E. 8S. K. Smalley, Charles C. World, H. E. Hannick, 
J. P. Wilson, John Curry, Lavina Sumpter, J.Skelton, J. C. Chaff- 
man, B. F. Chaffman, L. C. Coffman, B. F. Coffman, John S. Lusk, 
John 8. Johnson, W eleome Compton, James W. Hilliard, Andrew 
Bleakley, George Pepperworth, Levi Garrison, Levi Garris, D. 
McKebbin, Cyrus Oakley, W. Jasa, unknown heirs of Thomas 
St. Leger, unknown heirs of William Walker, and unknown 
heirs of Mary A. Owen, Greeting : 


We command you and every of you that you appear be- 

110 ~=—fere our judges of our circuit court of the United States of 
America for the southern district of Illinois, at Springfield, 
in said district, on the first Monday in the month of March ne xt, to 
answer the bill of complaint of Elizabeth H. Taylor, Henry M. 
Alexander, as surviving executor of the last will and testament of 
Peter McMartin, deceased; William L. Rolston, Joseph Waxel- 
baum, Charles A. Coe, J. Sargent Smith, Arthur F. Gould, hereto- 
tofore, to wit, on the 26th January, 1882, filed in the clerk’s ‘office of 
said court, in said city of Springfield, then and there to receive and 
abide by such judgment and decree as shall then or thereafter be 
made, upon pain of judgment being pronounced against you by 
default. 
To the marshal of the southern district of Illinois to execute. 
Witness the Hon. Morrison R. Waite, Chief Justice of the Supreme 

Court of the United States of America, at Springfield aforesaid, 

this twenty-eighth day of January, in the year of our 
[seat] Lord one thousand eight hundred and eighty-two, and 

of our Independence the one hundred and sixth year. 

J. A. JONES, Clerk. 


111 Memorundum. 


The above-named defendants are notified that unless they shall 
enter their appearance in the clerk’s office of said court, at Spring- 
field aforesaid, on or before the day to which the above writ is 
returnable the complainants’ bill will be taken against them as 
confessed and a decree entered accordingly. 


J. A. JONES, Clerk. 
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(Marshal’s Return.) 


I hereby appoint Nick S. McCown my special deputy to execute 
this writ. 
Feb’y 1, 1882. 
JACOB WHEELER, U. S. M. 


I have served the annexed writ on the persons therein named in 
the following manner, to wit: 

Upon Hiram Tucker, Feb. 6th, 1882; upon Michael Book, Eliza- 
beth Smoke, & A. Winters, Feb. 7th, 1882; upon John Bain, J. W. 
Hilliard, & Micajah Dalton, Feb. 10th, 1882; upon Caleb Peddicord 
& Wm. Shaeffer, Feb. 11th, 1882; upon D. L. MeCawley, Feb. 15th, 
1882; upon Sarah J. St. Leger, William St. Leger, & Harrison 
St. Leger, heirs of Thos. St. Leger; E. T. Hall, & -L. J. Rider, 

Feb. 14th, 1882; upon Lavina Sumpter, M’ch Ist, 1882; 
112. upon Welcome Compton, M’ch 2d, 1882, by personally de- 

livering to each of them a true copy of the same on the 
aforesaid days. 

I also served the same upon the following-named defendants, not 
having been able to find them to serve personally, by leaving a true 
copy thereof for each of them at their usual place of abode with a 
person above the age of ten years and a member of their respective 
families, and to whom the contents were made known by me, to 
wit: 

Upon Stephen J. Renfra Feb. 6th, 1882; upon Thos. F. Bain & 
J. W. Atkinson Feb. 10th, 1882; upon Wm. Garrison Feb. 11th, 
1882; upon Andrew Bleakley & Jobn E. St. Leger & Emma St. 
Leger, heirs of Thos. St. Leger, Feb. 14th, 1882; J. Skelton M’ch 
2nd, 1882. 

The following-named defendants cannot be found in my district: 
Arch. Bean, Levi Garris, heirs of M. A. Owens, L. Richards, W. S. 
Ellis, D. McKibbon, John Curry, J. K. Palmer, W. A. Dobbs, Cyrus 
Oakley, T. J. Puckett, Wm. Gravitt, J. P. Wilson, A. B. Owen, HH. 
EK. Harmick, Wm. Coursay, Geo. Pepperworth, Chas. C. World, John 
S. Lusk, M. W. Reeves, L. C. Coffman, B. F. Coffman, John 8S. John- 
son, W. Jasa, & heirs of Wm. Walker. 

JACOB WHEELER, U. 8. M., 
By NICK S. McCOWN, Spl Deputy. 


(Endorsed :) Filed March 8, A. D. 1882. J. A. Jones, clerk. 


113 And afterwards, to wit, on Wednesday, the 2d day of Jan- 

uary, at the January term of said court, in the year of our 
Lord one thousand eight hundred and eighty-four, the following 
order consolidating said causes was made by said court and entered 
of record, towit: 
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Order Consolidating Causes. 


. No. 151, 6306. In Chancery. 


Vv. 


JAMES C. CLoyp 
T 
CLARISSA JORDAN et al. 


A v. 
MIcHAEL Book et al. 


JoHN B. CoRNELL 


C. T. Austin | 
be No. 132, 6307. In Chancery. 


». . No. 138, 6308. In Chancery. 
THomas J. PetryJouHn et al. 


. 134, 6809. In Chancery. 


EvizABeTtH H. Taytor et al. 
v. ta No 

J. B. Bozarru et al. 
On motion of Henry C. Whitney, solicitor in the last of said above 
cases, it is by the court ordered that all four of said above- 
114. named causes shall be, and they are hereby, consolidated, and 
shall hereafter progress as one cause, under the title of the 
first cause, and that general leave is‘ given to amend bills in all of 

said causes to make the same harmonious. 


: And afterwards, to wit, on Friday, the 4th day of April, at the 

. term of court and in the year last aforesaid, the following further 
order was made by said court and entered of record in said consoli- 
dated cause, to wit: 


Order Allowing Fernando B. Hane to File Petition. 
MLIizABETH H. Taytor et al. 
v. T. No. 123, 6309. In Chancery. 
J. B. Bozarta et al. 


In the matter of the intervening petition of Fernando B. Hane. 


On motion of Fernando B. Hane, by Walter B. Scates, Esq., his 
solicitor, leave is granted to file an intervening petition nerein. 


r And thereupon, to wit, on the day last aforesaid (April 4th, 1884), 
came Fernando B. Hane, by his solicitor, and filed in said 
115  clerk’s office his bond for costs, intervening petition, and ex- 
hibits to said petition; which are in the words and figures 
following to wit: 
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Cost Bond on Petition of Fern. B. Hane. 


Unitep Srates or AMERICA, \ ,. . 
Southern District of Illinois, {°° 


Circuit Court. June Term, A. D. 1884. 


EvizABETH H. TAYLOR 
v In Chancery. 


JoHN W. ATTEBERRY et al. 
Intervening petition in said cause by Fernando B. Hane. 


We enter ourselves security for costs in this cause and promise 
to pay all costs which may accrue to the opposite party in this ac- 
tion or to any of the officers of this court, and, in default of pay- 
ment by the defendants of any costs ordered or adjudged to be paid 
by complainant, hereby agree and stipulate that execution may 
issue against said complainant’s property for auy costs taxed against 
him. 


Dated this fourth day of April, A. D. 1884. 
J. S. MECKLING. 


MICHAEL TRAVER. 
(Endorsed :) Filed April 4, A. D. 1884. J. A. Jones, clerk. 


116 Petition for Leave to File Intervening Petition of Fernando B. 


Hane. 


In the Cireuit Court of the United States fur the Southern District 
of Lilinois. 


EvizABeTH H. TAayLor \ 
Us In Chancery. Bill to Reforeclosure. 


JoHn W. ATTEBERRY ef al. 


To the honorable judges of said court: 

Your petitioner, Fernand B. Hane, a citizen of the State of Ohio, 
respectfully shows that he is the owner by title in fee of a large 
quantity of lands embraced in the mortgage and trust deed referred 
to in the bill in the above suit, and that his rights under said mort- 
gaye & trust deed are precisely the same as the rights of the above- 
named complainant. 


He further shows that other and different persons from those im- — 


pleaded by said complainant or by those in the general suits con- 

solidated with the above claim the several tracts of land belonging 
to your petitioner. 

Wherefore petitioner prays leave to file an intervening petition in 

this suit (so consolidated) and to implead the claimants to 

117 the land so owned by your petitioner as defendants to this 

proceeding, and for leave to join in the adjudication and fur- 
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ther proceedings hereunder on such terms, as to costs and otherwise, 
as the court may impose, c. 
And your petitioner will ever pray, etc. 
WALTER B. SCATES, 
| Solicitor for Petitioner. 
WALTER B. SCATES, Of Counsel. 


Intervening Petition of Fernando B. Hane. 


In the Cireuit Court of the United States for the Southern District 
of Illinois. 


EvizABeETH H. TAYLOR 
VS, 
JoHN W. ATTEBERRY and Others. 


In Chaneery. Bill to Fore- 
close Intervening Petition. 


Fernando B. Hane, a citizen of the State of Ohio, brings this his 
intervening petition against all the defendants hitherto impleaded 
in the above suit and other suit- consolidated therewith by order of 
this court made and entered of record on January 3d, 1884, and also 
against the following other persons, citizens of the State of Illinois, 

and whom your petitioner prays*may be made parties de- 
118 = fendants hereto, viz: John J. Backman, Johu W. Kindle, 

John C. Bestow, Edward Bonham, Charles A. Beacher, R. L. 
Lambert, George Johnson, Leander Karn, Conrad Karn, Calvin 
Keston, L. C. Kaufman, J. T. Kaufman, Lucinda Sanders, Malinda 
Sanders, tna Life Insurance Company, James R. Bain, B. 
Stevens, I’. Stevens, Sarah Wilkenson, John Pykert, John R. 
Murphy, David Bb. Harlan, Alyshus Winters, Lewis J. Ryder, 
Alexis Ryder, Francis B. Merrill, Hiram Tucker, McKenzie, 
W. M. MeRunnels, James A. Boyd, Lavina Sumpter, Robley D. 
Adams, Jane Ridgway, Allen Cope, Wm. Robertson, Valentine 
C. Borah, Wm. N. Borah, John W. Johnson, Maria Harlan, and 
Benjamin 8. Meeks, administrator; Charles Sibley, Reuben Meeks, 
Reuben G. Meeks, Joseph Odell, Jr., George F. Pyket, Benjamin 
S. Meeks, James P. Brockway, Edward Brockway, William Law, 
Samuel C. Pendleton, Erasmus W. Pendleton, James K. Parmer, 
Jasper Partridge, Wm. A. Atteberry, Eliza C. Yosinger, Henry Fre- 
land, Thomas Behmyer, Wm. White, Robert T. Wilkenson; Wm. 
Smith, Thomas M. Say, Van R. Price, Wm. F. Spitler, James W. 

Calvin, Richard Campbell, Anderson Wall, Sterling M. Hill, 


119 Lyman E. McPettridge, James Simms, Charles Wood, James 


Crews, F. W. Tracey, Samuel A. Skinner, Wilkenson Brock, 
F. A. West, Samuel Booth, John L. Wagner, Wiley Hooper, Henry 
Washburn, James M. Harris, John Haeflele, Thomas J. Clarke, 
James Strowman, Landon C. Kelly, John R. Odell, James M. Kelly, 
John Stanley, John Odell, John Johnson, Isaac Crumbacher, Gilbert 
J. George, Henry G. Wheeler, Wm. Carson, Oliver P. Murphy, Jona- 
than Mills, Abner Cox, Wim. Rhode, J. C. Weaver, Hugh M. Sander- 
son, First National Bank of Olney, Illinois, J. H. Travis, Elias 
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— 


Cook, Wm. M. Branson, John W. Anderson, Aaron G. Clowd, A. W. 
Bruce, Jesse W. Clark, N. W. Harvey, Mary Ellis, Adaline Ellis, 
John J. Farmer, Martin M. Wheeler, Josiah C. Slaton, I. Constable, 
George W. Draper, Wm. Mabry, Louise J. Woody, Francis M. Fitch, 
Michael Arnold, Susan Pharr, Elias Free, John Harper, John Wade, 
Miles Griffin, A. P. Harris, Marshal Pool, Augusta Townsend, Ellen 
P. Peeples, Mary P. Docker, Samuel Thomas, J. Hunsinger, 
Wm. Richardson, George W. Odell, M. J. Dickenson, Wm. 
Britton, Milton Cravens, Daniel L. McCawley, John Funk- 
houser, Wm. H. Daniel, Nathan Veasey, Elizabeth Kelly, 
120 R&R. H. Prickett, H. Kineart, Sarah St. Leger, Theodore H. 
Hadley, Michael Hiller, J. B. Borah, James Merrick, Joseph 
Rogers, Geo. Fishell, James W. Bell, Emeline Austermann, Wm. J. 
Austermann, Sarah Austermann, John J. Austermann, Larilda Aus- 
ermann, Anton Austermann, Adam Austermann, Elizabeth Laster, 
Marion Laster, Andrew Martin, James Martin, Robert T. Forth, Isaac 
Garretson, William Keen, Jonathan Bozartb, Sarah Bane, Wm. H. 
Grant, B. F. Means, R. N. Puckett, Alfred Orr, Wm. Conway, M. F. Whit- 
ney, Matilda J. Skinner, Miles Moore ; and thereupon your interven- 
ing petitioner complains and says that he, your intervening petitioner, 
is the owner, by title, in fee simple absolute of a large portion of the 
lands in the said bill in the suit of said Elizabeth H. Taylor, 
specified as having been acquired by Norman M. Broadwell, having 
become the owner thereof in good faith for a valuable consideration 
through certain mesne conveyances from said Broadwell to your in- 
tervening petitioner, and which are described and set forth in a 
schedule marked Z, hereto annexed, in which said tracts are 
121 set forth in the first three columns thereof, marked 1,and made 
part hereof. : 

And your intervening petitioner further shows that after the 
county of Wayne bad executed its trust deed and mortgage, and be- 
fore any proceedings to foreclose the same had been commenced in 
any court or otherwise, said county of Wayne, by competent and 
legal authority, sold and conveyed its equity of redemption to said 
lands, and that In some cases purchasers still retain said title, and 
in other of said cases said title has been transferred, so that the pres- 
ent holders of said equity of redemption of, in, and to said several 
tracts of land — as severally shown in said Schedule Z, hereunto an- 
nexed, and said claimants are marked Exhibit 2 and made part 
hereof, it being the last column in said schedule. 

And your intervening petitioner would show that in said suit to 
so foreclose the said trust deed and mortgage no one of the parties 
who then purchased any of said lands mentioned in Exhibit 1 in 
said Schedule Z from said county of Wayne, subsequently to the 

execution of said mortgage and prior to the commencement 
122 of said proceedings to forecluse, nor their assigns, in any de- 

gree were made parties to said suit, but that said suit was in- 
stituted and conducted through all its stages to a decree with Wayne 
county as the sole defendant; and your intervening petitioner avers 
as matter of Jaw that all of said parties who are now owners respect- 
ively of said equity of redemption have the right to redeem the 


” 


” 


- 
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rarious parcels of land from under said decree, but in default thereof 
to be barred of their several and respective rights of redemption. 

And your intervening petitioner would further show unto vour 
honors that all of the lands so embraced in said trust deed and mort- 
gage were sold in separate parcels, and that the entire aggregation 
of bids for the said several parcels realized only 55,;°5 per cent. of the 
mortgage debt, leaving yet due and outstanding the percentage of 
44,'4, per cent. yet due and unpaid, together with interest thereon 
from said September, 18, 1877, at the rate of six per cent. per annum, 

And your intervening petitioner would further show that 

123 ~=theamounts realized in detail from sales of the above-described 

tracts of land at said foreclosure — were as set forth in said 

Schedule Z, hereto annexed, marked Exhibit 3,and made part hereof, 
it being the fourth column in said schedule. 

And your intervening petitioner would further show that several of 
thesaid parties so claiming the equity of redemption by purchase, either 
directly or through mesne conveyances, from said county of Wayne 
to their respective tracts of land, being part of those above-mentioned 
tracts, have severally heretofore caused suits in equity to be brought 
against vour petitioner’s vendors in the circuit courtof Wayne county, 
Illinois, in which suits severally it was and is claimed that the said 
mortgage and trust deed were and each of tlem was invalid, and that 
the same was without binding force, and that they and each of said 
parties had a right to demand of the court that the decree of fore- 
closure which had been rendered by this honorable court, as stated 

and set forth in the bill filed herein, should be annulled, va- 
124 ~—s cated, and held for naught by decree of said circuit court of 

Wavne county as to said several tracts thus embraced in said 
several suits; and your intervening petitioner annexes hereto and 
prays to be taken asa part hereof a list of lands to which suits 
have been thus brought and are thus pending, together with the 
names severally of the parties complainant, which list is marked 
Schedule Y and made part hereof. 

And your intervening petitioner would show and set forth that 
the moving cause and vital power behind all of said suits in said 
circuit court of Wayne county and without which they would not 
have been brought was the efforts of one H. Tompkins, a coun- 
sellor-at-law and a practitioner at the bar of this court, as well as at 
that of the circuit court of Wayne county; that said Tompkins, in 
disregard of the duty of a lawyer towards his profession, procured 
permission of the complainants to institute said suits by persistent im- 
portunity, and that said Tompkins threatens, designs, and intends 

to try all of said suits at the next ensuing term of said circuit 
125 court of Wayne county and upon said trial to urge and insist 

upon the court that said mortgage and trust deed were and 
are invalid and not binding, nor was the decree therein binding on 
his clients, the complainants in said suits. 

And the said Tompkins further threatens and designs and intends 
to procure from said circuit court of Wayne county decrees in all of 
said suits annulling the decree of this court in said original fore- 
closure suit upon the ground that said mortgage and trust deed 
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were severally invalid, and that said complainants had the legal 
right to set up this invalidity in the suits in question. 

And your intervening petitioner would further show unto your 
honors that said Tompkins further expressly threatens to bring sim- 
ilar suits having the same gravamen in bebalf of the claimants to 
other tracts of land included in those belonging to your petitioner, 
and that said Tompkins designs and intends to annul said decree of 
foreclosure thus pronounced by this court, so far as all of said tracts 
of land so involved in suits already thus pending in said cir- 

126 ~—s cuit court of Wayne county or to be thus brought, as thus 

threatened, in said court are concerned, and that, unless re- 
strained by injunction of this honorable court, said Tompkins will 
thus proceed to have said causes heard upon the issues aforesaid 
and to procure adjudications annulling said decree of foreclosure of 
this court aforesaid. , 

Your intervening petitioner states as matter of law, upon advice 
of counsel and upon belief, that said purchasers from the county of 
Wayne of the equity of redemption of said several tracts are barred 
and coneluded as privies in estate with said county of Wayne as to 
the validity of said mortgage and trust deed by the adjudication in 
favor of said validity in the said foreclosure suit, and that no ques- 
tion is open to said purchasers except the rights to redeem or proof 
of payment on their parts severally from under said mortgage and 
trust deed, and that this court ought to interfere by injunction to 
restrainany injury which was madeand adjudged in said foreclosure 
suit. | 

And your intervening petitioner annexes hereto as Exhibit 

127) 4and makes part hereof a bill in chancery, partly written 

and partly printed, which was prepared by said Tompkins 

with a view to use in bringing new suits as aforesaid and also to use 

in the pending suits suits aforesaid as amended bills in the latter 
cases. 

Your intervening petitioner prays that in addition to the defend- 
ants heretofore impleaded in this suit that there may be added and 
included as parties defendant hereto all the parties whose names 
were mentioned in the commencement hereof as desired defendants, 
and also the said H. ‘Tompkins heretofore mentioned, and that they 
may be severally served with proper process to bring them respect- 
ively into the court, and that they may severally be compelled to 
answer this intervening petition and the bill heretofore filed herein, 
but without oath, the oaths of all said defendants being hereby ex- 
pressly waived, and that your intervening petitioner may have the 
same relief against said defendants as plaintiffs in said original suit 

might have had had these defendants been made parties to 
128 the original suit, and that an account may be taken in this 

behalf by or under direction of this honorable court ; that 
defendants may be decreed to pay severally to your intervening 
petitioner the several amounts found due as having been the sev- 
eral and respective amounts of purchase-money for said several 
tracts of land so sold at said master’s sale, together with the costs of 
this suit, by a day to be appointed by this court for that purpose, or, 
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in default thereof on the part of any of said parties, that each of 
said parties so making default and all persons claiming under them 
may be absolutely and forever debarred and foreclosed of and from 
all right and equity of redemption in or to the said mortgaged 
premises and every part thereof, and that said several parties so 
foreclosed may deliver upto your intervening petitioner all deeds, 
documents, w ritings, or papers in their possession or power relating 
to or concerning said mortgaged premises or any part thereof, or, 
in the alternative, that an account may be taken by and under di- 

rection of this honorable court what amount remains due 
129 ~=under said mortgage, and that payment thereof may be made 

within a short day to be named for that purpose, and that in 
default of such payment said mortgaged premises may be sold, as 
the court may direct, to satisfy such debt and costs; that in case of 
such sale and a failure to redeem therefrom pursuant to the statute 
the defendants and all persons claiming through or under them 
after the commencement of this suit may be forever barred and 
foreclosed of all right and equity of redemption of the said mort- 
gaged property. 

And that said defendant, H. Tompkins, may be enjoined and 
restrained, and also all the s aid defendants who are complainants in 
the several suits enumerated in Schedule Y may also be restrained 
and enjoined, from prosecuting any of the suits specified in said 
schedule until the final hearing of this cause, and at said hearing 
they severally be permanently restrained and enjoined from so pros- 
ecuting the same, and for writs of injunction in accordance with said 
prayer, and for such other and further relief in the premises as may 
be in accordance with equity and good conscience. 

WALTER B. SCATES, 
Solicitor and of Counsel. 


13 Schedule “Y” to Intervening Petition of Fernando B. Hane. 


Alfred Orr vs. J. W. Ward, N. E.S. W. 10,1 8S, 9 E., ent’d by 
Samuel Spittler May 12th, 1864. 

Miles Moore vs. J. Ward, S. } N. E.14,58.,,9 E., entered by J. 
Funkhouser M’ch 21st, 1864. 

Wm. Grant vs. J. W. Ward, S. W. N. E. 27, 25., 6 E., entered by 
Wm. H. Grant Dee. 30th, 1863. ) 

Hiram Tucker vs. W. B. Seates, N. W. N. W.7,35S., 8 E., entered 
Aug. 25th, 1859, by Fieldon Herrold; 8S. W. N. W.7,35., 8 E., en- 
tered by Fieldon Herrold Dec. 15th, 1862. 

N. N. Borah vs. W. B. Scates, N. E. S. W. 24, 15., 8 E., entered by 
N. N. Borah Dee. 13th, 1862. 

Sam’! Booth vs. W. B. Scates, N. bE. N. E.3,25.,9 E., entered by 
Chas. Smith Jan. 21st, 1864. 

Sarah A. St. Leger vs. W. B. Seates, W. 3 N. W. 5,2 8.,9 E., en- 
tered by Thos. Cowling Aug. 25th, 1859. 

A. L. Wall vs. W. B. Seates, S. W.N.E.: 21,15.,9 E., entered by 
Vincent Shelton Nov. 28th, 1864. 
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Malinda Saunders vs. W. B. Seates, S. W.S. E. 11, 2 S., 5 E., en- 
tered by Richard Saunders Nov. Ist, 1864. 
131 V.C. Borah vs. W..B. Scates, N. W.S. W. 18, 158., 8 E., en- 
tered by Geo. L. Borah Nov. 20th, 1863. 
T. A. West vs. W. B. Seates, N. E. N. E.1,2 S.,9 E., entered by 
Sam’! A. Skinner Jan. 27th, 1868. 
Henry Kineart vs. W. B. Seates, S. W. N. W. 17,3 5S., 8 E., entered 
by Wm. White Dec. 19th, 1863. 

*S.-M. Hill vs. W. B. Seates, N. E. N. W. 21,1 S.,9 E., entered by 
V. Shelton July 6th, 1864; S. E. N. W. 21,1 8.9 E., entered by 
same Dec. 5th, 1864; N. W. N. W. 21, 18.,9 E., entered by J. 
McFettridge Jan’y 26th, 1865; S. W. N. W. 28,15S., 9 E., entered by 
J. Crews Dee. 13th, 1864. 

Z. Means vs. J. W. Ward, 8. W.S. E. 4,3 5 
W. Foreacher Dec. 26th, 1862. 

James Simms vs. W. B. Seates, S. E. N. E. 36,1 S.,9 E., entered by 
Jas. Simms Aug. 21st, 1858; N. W.S. E. 25,1 8.,9 E., entered by 
Jas. Simms Jan. 15th, 1863. 

R. H. Puckett vs. W. B. Seates, N. E. N. W. 6,3 S,8 E., entered 
by H. G. Kershaw Jan’y 28th, 1864. 

School Trustees vs. J. W. Ward, 8. E. S. E. 26,1 S.,9 E., entered 

by Wm. Conway Dec. 10th, 18683. 
132 M. M. Wheeler vs. J. W. Ward, N. 3} N. E. 27,2 S8.,6E., 
entered by M. M. Wheeler Dec. 30th, 1863. 

Enoch Johnson vs. J. W. Ward, S. W. 8S. W. 21, 28., 9 E., entered 
by A. H. Briscoe Jan’y 18th, 1865. 

Win. Mabery vs. J. W. Ward, N. W.S. E. 4,35., 6 E., entered by 
Wm. Mabery Feb. 7th, 1864. 

L. H. Harris vs. W. B. Scates, N. E. 8S. W. 32,2 S., 9 E., entered 
by Isaae Merritt Nov. 19th, 1863. 

David MckKibbon vs. W. B. Seates, S. W.S. E. 36,1 S.,9 E., en- 
tered by Andrew Jett Jan. 7th, 1865. 

Benj. F. Meeks et al. vs. W. B. Scates, N. W.S. W. 6,3 S., 8 E., en- 
tered by Benj. F. Meeks Dec. 29th, 1862. 

M. F. Whiting vs. J. W. Ward, N. 3S. E. 36,15., 9 E., entered by 
Wm. Conway Dec. 10th, 1863. 


(Endorsed :) Filed April 4, 1884. J. A. Jones, clerk. 
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144 And afterwards, to wit,on the 25th day of April, in the 

year last aforesaid (A. D. 1884), came the defendant, Joseph 
Huntsinger, by his solicitor, and filed in said clerk’s office his 
answer in said cause; which said answer is in the words and figures 
following, to wit: ) 


Answer of Joseph Huntsinger. 
UNITED STATES OF AMERICA, i 
State of Illinois, amt 


’ 
ied deni walt 


In Cireuit Court, Southern District of Illinois. June Term, 1884. 


EvizABETH H. Taytor et al. 
v. Chancery. 
J. B. Bozarrtu et al. 


The separate answer of Joseph Huntsinger, one of the respondents, | 
to the bill of complaint by the complainants herein filed. | 


Saving and reserving unto himself all and all manner of excep- 
tions to the many manifest errors, insufficiencies, and uncertainties 
in said bill, answering, says that he is the owner of the following- 
described real estate mentioned in said bill, viz: 

SW. 4 of N. W. q’r of sec. 3, T.3S.,R.9 E., 3rd P. M.; N. W. 4 

of S. W. q’r of see. 3, T.38., R. 9 E., 3rd P. M.; 8. E. } of N. 4 
145 E.q’rofsec.4,T.3S., R.9 E., 3rd P. M., and N. E. ¢ of S. E. | 

q’r of sec. 4, T.38., R. 9 E., 3rd P. M., all in Wayne county, 
in the State of Illinois. 

And this respondent avers that — the said land nor any part thereof 
is embraced, mentioned, or in any manner described or intended to 
be embraced, mentioned, or described in the mortgage in said bill 
mentioned and set out, as will fully appear by said mortgage, profert 
of which is for greater certainty here made, and this respondent here 
prays to be dismissed out of said bill with his reasonable costs, and 
for such other and further relief as to equity may in such cases ap- 
pertain. 


G. J. GEORGE, 
ORENDORFF & CREIGHTON, 
Sol’s for Resp't. 


(Endorsed :) Filed April 25,1884. J. A. Jones, clerk. q 


And afterwards, to wit, on the 20th day of May, in the year last 
aforesaid (A. D. 1884), came the defendant, Wm. A. Atteberry, by 
his solicitors, and filed in the office of the said clerk his answer in ! 
said cause; which said answer is in the words and figures following, 
to wit: 


’ 
ee eo” ion. 
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146 Answer of Wm. A. Atterberry. 
UnIrep States or AMERICA, . 
Southern District of Illinois, 


Circuit Court United States. June Term, 1884. 


EvizaBetu H. Tayior et al. 
v 


; tn Chancery. 
M. A. ATTEBERRY, & —. 


J. B. Bozartu et al., W 


The answer of Wm. A. Atteberry, one of the respondents, to inter- 
vening petition filed in above cause. 


To so much thereof as may be necessary to make answer unto, 
answering, says— 

That so far as said petition refers to this respondent or any mat- 
ter therein set forth as to him they are not true; that he states the 
fact to be that as to any of the lands described therein does he 
claim or have title or interest now or at any time in the past, not 
by deed, will, of record, or otherwise, but now fully and freely dis- 
claims ownership therein. 

Therefore, in consideration of the facts so stated herein, he asks 
this honorable court to protect him by its jydgment in the premises 

against any and all cost that might occur on his default to 
147 make answer hereto, and that he be hence dismissed with- 
out cost. 

And, as a dutiful citizen, will ever pray, &e. 

ORENDORFF & CREIGHTON, 
Sol’s for Deft. 
(Endorsed :) Filed May 20th, 1884. J. A. Jones, clerk. 


And afterwards, to wit, on Monday, the 2nd day of June, in the 
year last aforesaid (A. D. 1884), at the June term of said court, the 
following proceedings were had in said court in said cause and en- 
tered of record, to wit: 


Order Allowing Parties to Intervene in the Cause. 


_ JAMES C. CLoyp 
v. be No. 113, 6806. In Chancery. 
CLARISSA JORDAN et al. . 
C. T. Austin 
v. tin Chancery. 
MICHAEL Look et al. 


JoHN B. CoRNELL 7 
v. In Chancery. 
Toomas J. PetryJoun ef al. 


EvizABETH H. Taytor et al. 
v. In Chancery. 
J. B. Bozartu et al. 


148 On motion of H. C. Whitney, Esq., solicitor for complain- 
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ants, ordered that all parties having interests in harmony 


with complainants herein have leave to intervene in said suit and 
have any interests they may claim adjudged therein. 


And afterwards, to wit, on the same day and year last aforesaid 
(to wit, June 2nd, 1884), came the defendant-, George Pyket et al., by 
H. Tompkins and R. P. Hanna, their solicitors, and filed in said 
clerk’s office their demurrer in said cause; which said demurrer is in 
the words and figures following, to wit: 


Demurrer of Geo. Pyket et al. 


Circuit Court United States, Southern District Ills. June Term, 
1884. | 


FERNANDO B. HANE 
v. 
GEORGE PyKket et al. 
Intervening in case of— 
EvizABeTH H. ae 


Bill to Reforeclose 
a Mortgage. 


v. 
J. B. Bozarru. 


The defendant-, George Pyket et al., all parties served not 
149 depending thereon, by their attorneys, H. Tompkins and R. 
P. Hanna, demur to the said bill and bill of complaint files 
in said cause, also to the intervening petition of Fernando B. Hane, 
and for cause of demur shows that there is no equity in the bill. 
And for special cause of demur the defendant- says that the com- 
plainant- ought not to have or sustain any cause of action against 
def’ts. 
ist. That complainants seek relief by supplemental bill or by bill 
and petition of unknown name with the allegations that the facts 
and circumstances on which it is based existing before the original 
was filed. 
2d. That complainants seek a right of recovery on evidence and 
proceedings had in a cause wherein defendants were neither party 
nor privy thereto. 
3rd. That the allegations in complainants’ bill shows no privity 
of contract expressed or implied between complainant- and defend- 
ants. 
4th. That the allegations in complainants’ bill of complaint shows 
a State claim barred by the statute of limitation. 
150 Sth. That the allegations in complainants’ bill shows no 
right or duty performed by complainants for defendants that 
they should be subrogated to pay claim against defendants. 
6th. That the allegations in complainants’ bill shows want of title 
in complainants. 
7th. That the relief is sought for a part of a whole matter. 
8th. That it shows want of proper parties, both complainants and 


defendants. 
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Whereupon these defendants demur to the said bill of complaint 
and intervening petition and to all the matters and things therein 
contained and prays judgment of this honorable court whether they 
or either of them shall be compelled to make any further or other 
answer thereto, and prays to be dismissed, each with their reason- 
able cost in this behalf sustained. 

GEO. PYKET et At., 


All Def’ts Served, 
‘ Per H. TOMPKINS & 
t%. P. HANNA, 
Their Att’ ys. 
H. TOMPKINS & 
R. P. HANNA, 
Resp’ts’ Sol’rs. 


(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 


151 And also upon the same day and year last aforesaid, to wit, 

June 2d, 1884, come the defendants, M. M. Wheeler, Henry 
Kineart, Hiram Tucker, Wm. Mabry, and Malinda Sanders, by H. 
Tompkins, Esq., their attorney, and filed in said clerk’s office their 
— in said cause; which said pleas are inthe wordsand figures fol- 
owing, to wit: 


Plea and Answer of M. M. Wheeler. 


In Circuit Court United States, Southern District Ills. June Term, 
1884. 


FERNANDO B. od 


Uv. 
J. J. BusHMan, e¢ al. 


Intervening in suit of— 


EvizABETH H. TayLor 
v. Bill to Reforeclose a Mortgage. 
J. B. Bozarrnu. 


The separate plea and answer of M. M. Wheeler, def’t, to complain- 
ant’s bill of complaint. 


This def’t, to all the relief sought by the bill, and also to the dis- 
covery thereby sought, except the discovery sought by cr in 
152 _—respect of so much of the said bill as prays that this def’t 
may answer and set forth whether the county of Wayne ex- 
ecuted a deed and mortgage to the use of the Mt. V. R. R. Co.,; dated 
April 20th, 1859, to secure the payment of $800,000 of the bonds of 
the Mt. V.R. R. Co., and that this def’t purchased of the county of 
Wayne only the equity of redemption to redeem from the said 
mortgage— 


9—147 
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This def’t pleads in bar, and for plea says that on the — day of 

, 1880, W. H. Grant filed in the cireuit court of Wayne county, 
Ills., his bill of complaint against Joseph W. Ward to set aside his 
deed made and executed to him by N. M. Broodwell as a cloud on 
this def’t’s lands, to wit, the S. W. N. E. sec. 27, town. 28., range 1 
east, 3 P. M., it then being the lands of the said Wm. H. Grant, and 
being the lands described in the complainant’s bill of complaint, 
aud as now belonging to this def’t. 

That Walter B. Scates, as att’y for the said Ward, appeared in the 
said cause, filing first a demur, and after argument on the said 
demur, the same being overruled, he filed a plea setting up his title 

by virtue of a decree obtained in a ease entitled John W. 
153 ~Kennicott ef al. vs. The County of Wayne, at the June term, 

1874, of this court, with a sale of the lands on the 18th day 
of Sept., 1877, and by deed under said sale dated the 4th day of May, 
1879, which plea was alike overruled, after which he filed an an- 
swer; whereupon this def’t filed a replication, and after full proof 
was taken and argument of counsel the court entered a decree de- 
claring his title was a cloud on the title of this def’t’s lands, as above 
described, and that the same were null and void, and which is more 
fully shown by said decree, which this def’t here pleads in bar, a 
true copy of which is here attached, marked Ex. A, and made a part 
of this plea. 

All of which matters and things this deft avers to be true and 
pleads the same to the whole of the said bill except such part of dis- 
covery thereby sought as aforesaid, and this def’t prays the judg- 
ment of this honorable court whether he ought to be compelled to 
make any further or other answer to so much of the said bill as 
is hereby pleaded to, and prays to be hence dismissed with his 

cost. 
154 And, for answer to such parts of the said bill as are ex- 
cepted by this deft, admits that he purchased the said land 
froin the county of Wayne. 

But denies that he purchased only the equity of redemption, and 
avers that he purchased the legal title in fee under a power whereof 
the county of Wayne had the right and power to convey the fee as 
is here shown by the following : 

Ist. The Congress of the United States duly passed an act—act 
approved Sept. 28th, 1850—entitled An act to enable the State of 
Arkansas and other States to reclaim the swamp lands Within their 
limits, and in pursuance thereof the Secretary of the Interior of the 
United States caused a patent to be issued to the State of Illinois for 
the said lands so specified and described, hereinbefore set out and 
particularly described in the abstract. 

2nd. The Legislature of the State of Illinois passed an act, approved 
by the Governor of said State on the 22nd day of June, 1852, enti- 
tled An act to dispose of the swamp and overflowed lands and pay the 
expense of surveying and selecting the same, vesting the title to 

said lands in Wayne county. 
155 And to so much of complainant’s bill as sets up and alleges 
that the county of Wayne executed a trust deed and mort- 
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gage, dated April 20th, 1859, on the lands now sought to be refore- 
closed this def’t denies. 

He admits that S. J. R. Wilson and T. M. Scott, two of the county 
judges, did sign a pretended deed and mortgage which was put of 
record as charged. 

But def’t denies that it was the act of the county of Wayne or by 
any power vested in the county of Wayne. 

But avers that it was done without any power existing for the 
county of Wayne to be bound. 

That it was thereby alone the act of S. J. R. Wilson and T. M. 
Scott— 

It being done out of any term of court, either general or special, 
without any notice to the other county judge, although he was re- 
siding in the county; and def’t avers that there was no power either 
for the county of Wayne to aid the Mt. V. R. RK. Co. nor for the R. 
R. Co. to secure the aid of the caunty by the so-called mortgage of 
the swamp lands, as will appear by the said trust deed and mort- 

gage upon their face. 
156 Def’t admits that certain parties, to the number of over forty, 

claim title or right under and by virtue of being successors 
or assigns of the Mt. V. R. R. Co., and, claiming to hold the lands of 
the Mt. V. R. R. Co., went through a proceeding in this court and 
obtained a decree to sell the said lands without def’t or the said W. 
H. Grant being a party thereto, as set out in complainant’s bill, and 
that deeds were made to parties pretending to purchase, and that 
this deft and many more did institute suit to set aside the same, 
as alleged by complainant’s bill, which was commenced on the — 
day of ——, 1880, in the circuit court of Wayne county, it being for 
the Oct. term of that court. 

That a large number of suits were so commenced, being of like 
character. 

That the same and each was defended by said Walter B. Scates, 
the party def’t therein— } | 

Ist by demur, then by plea, then by answer, and full evidence 
taken. 

That the said court, at the Oct. term, 1881, in the case of Preston 

R. King vs. Walter B. Seates, one of the same class, decreed 
157 —that Seates’ title so obtained with his deeds of record were 
null and void and were a cloud on the title of this def’t. 

Whereupon the said Walter B. Scates took an appeal to the su- 
preme court of the State of Illinois, and by agreement all other cases, 
among which was the case Wm. H. Grant vs. Joseph W. Ward, were 
held in abeyance until the same was passed upon. 

That said supreme court affirmed the decision of the lower court, 
which decision is now reported and published in Freeman’s advance 
sheets of Ills. Reports, which is made a part of this answer. 

That the said W. H. Grant had so instituted a suit, which was held 
in abeyance until the supreme court of the State of Ills. should so 
pass upon the case of P. R. King vs. Walter b. Seates. 

That at the March term, 1884, — the said court of Wayne county 
the case of Wm. Grant vs. Joseph W. Ward, involving the S. W. N. 
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W. sec. 27, town. 2 south, range 6 east, 3 P. M., was taken up and de- 
cree rendered in said cause decreeing that the consideration for 
the executing of the said mortgage and trust deed totally and 


wholly failed. : 


158 That the act of S. J. R. Wilson and T. M. Scott in executing 


the said deed and mortgage was not the act of the county of 


Wayne. | 

That the county of Wayne had no power to execute a mortgage 
to the use of the Mt. V. R. R. Co., and they were and are null and 
void and acloud on the title of this def’t, and decreed that they 
and all title thereat acquired be cancelled of record. 

That said suits were pending in said court long before the said 
complainant, F. B. Hane, claimed to have acquired title to the said 
land by purchase of the said Joseph W. Ward. | 

And the def’t, further answering, denies that the complainant is 
entitled to the relief on any part thereof in the said bill of complaint, 
and prays a severance from other def’t in this cause, and to be dis- 
missed with his reasonable costs and charges in this behalf most 


wrongfully sustained. 
M. M. WHEELER. 
H. TOMPKINS, 
Resp’t’s Sol’r. 


159 Srate or [LLINOIs, | a 
Wayne County, saa 


Personally appeared before me this — day of May, 1884, M. M. 
Wheeler, the above-named def’t, and, being duly sworn, says that 
the facts set forth in the foregoing plea are true, and that the mat- 
tere therein stated on information and belief he believes the same 
to be true. 


[seat.] R. E. MABRY, 
Cir. Clerk. 


Exuisit “A” to Plea of M. M. Wheeler. 


STATE OF ILLINOIS, } 
Wayne County, f° 


Wayne County Circuit Court, to March Term, A. D. 1884. 


Wm. H. GRANT, 


vs. Bill to Remove Cloud from Title. 
JOSEPH W. WARD. 


This cause having been submitted to this court for decision at its 
March term, 1854, it being on the Sth day of April, 1884, and being 
the 10th day of term, with leave to counsel to file argument in 

vacation, and such argument since said submission having 
160 been filed, and the same, together with said bill, answer, 
replication, exhibits, and proofs, both oral and documentary 
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and in depositions, with stipulations and argument of counsel, and 
having been fully considered by the court, and the court, now being 
fully advised in the premises, finds— 

That the county of Wayne, in the State of Illinois, being the 
owner of the lands in this cause involved, described as follows, to 
wit, the southwest quarter of the northeast quarter section twenty- 
seven, all in town. 28., R. 6 E. in said Wayne county, Illinois, and 
on the 30th: day of December, 1863, the said county of Wayne sold 
and conveved said S. W. N. E. sec. 27, T. 2.5., R. 6 east, to one 
Wm. H. Grant, and that said grantee paid to said Wayne county 
at the time of their purchase a good and valuable consideration for 
each of said tracts, being the full and reasonable value thereof at 
the time of such purchase and conveyance, and that said purchaser 
and complainant, immediately after receiving the deed therefor 
from said county, entered into the actual possession of said tract and 

retained such open and notorious and adverse possession of 
161 said tract, paying tax each and every year from 1863 to the 
commencement of this suit. 

The court further finds that S. J. R. Wilson and T. M. Scott, 


judges of the county court of Wayne county, on the 20th day of 


April, 1859, executed a certain deed of trust, and also a mortgage 
of the same date, by two only of the three judges at what purported 
to be a special meeting of the county court without notice to the 
third, whereby it conveyed to lsaac Seymour, as a trustee, as a trust 
the said tracts of land hereinbefore described, together with many 
other tracts, to secure certain bonds of the Mount Vernon Railroad 
Company upon certain conditions and for certain purposes, herein- 
after more fully set out. 

That said county of Wayne was in nowise indebted to said rail- 
way company nor to any holder of its bonds nor to any one by 
reason of said bonds, nor was it liable in any way for their payment; 
but that the purport of the said trust deed and mortgage was to 

secure the building of said company’s railway within and 
162. through said county, upon the consideration that they, the 


Mount Vernon Raiiroad Company, bad acquired by assign- ‘ 


ment a certain contract made by the county of Wayne to a certain 
firm named Vanduser, Smith & Co., whereby it was agreed that 
upon the performance of the certain undertaking on the part of 
Vanduser, Smith & Co. by the said railroad company the said lands 
should be liable under said trust deed and mortgage to the pay- 
ment of said bonds and might become liens upon the said lands, 
and that the consideration and only consideration for the pretended 
execution of said trust deed by said county was the construction and 
completion of said railroad through said county as aforesaid under 
the said contract made with V anduser, Smith & Co.; and the court 
further finds that no railroad or part of railroad was ever constructed, 
but was abandoned in August, 1860. 

That one N. M. Broadwell, through whom defendant holds, and 
the defendant had actual knowledge of the want of consideration 
money for the county of Wayne to execute said mortgage, and 
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163 had also actual knowledge of the complete and utter failure 
of such consideration before they purchased said lands. 

The court also further finds that on the 7th day of March, 1865, 
John W. Kennicott, together with certain other persons, all claiming 
to be holders and owners of the bonds of the said Mount Vernon 
Railway Company, filed their certain bill in chancery in the circuit 
court of the United States for the southern district of Illinois, im- 
pleading as defendants the said Mount Vernon Railroad Company 
and the said county of Wayne as defendants and as the only defend- 
ant thereto, and by various amendments thereafter had finally 
prayed the aid of the United States court to the end that the said 
trust deed and mortgage be declared a lien upon said lands in said 
trust deed described, including said land hereinbefore described as 
having been purchased from said county by complainant, Wm. H. 
Grant. 

That such proceedings were haa in said United States court in 
said cause that a decree was finally rendered therein at the June 

term, 1874, of said court declaring certain of said bonds of 
164 said railway company produced in evidence to be liens on 

said lands by reason of said trust deed and mortgage and 
ordering the sale of the lands, including the lands of this complain- 
ant, by master in chancery of said United States circuit court, and 
the proceeds of such sale to be paid to the holders of said bonds of 
said railway company. 

That under said decree John A. Jones, master in chancery of said 
United States court, on the 18th day of September, 1877, did so offer 
said lands for sale under said decree and reported that he had sold 
the same to R. P. Glenn, N. M. Broadwell, Stephen A. Goodwin, 
Samuel J. Crooks, and Isaac Taylor, not as individuals, but as trus- 
tees for the complainants in said decree. 

That afterwards John A. Jones, master as aforesaid, after the term 
of fifteen months allowed by said decree for redemption of said lands 
from said decree to expire, executed and delivered to one N. M. 
Broadwell, who claimed to hold the certificate of such purchase by 

assignment, a deed purporting to convey said lands in said 
165 trust deed mentioned, among them being the said tract be- 

longing to this complainant as aforesaid, and that said Broad- 
well conveyed the same May 3lst, 1879, being the lands of said 
complainant aforesaid, to Joseph W. Ward, the defendant herein, 
and that said deed from said master in chancery to said Broadwell 
was on the 27th day of May, 1879, filed for record in the office of the 
office of the circuit clerk and ex officio recorder of deeds in and for 
Wayne county, and appears now of record on pages 297 to 316, in- 
clusive, in Book 38 of said deed record, and that said deeds from 
said N, M. Broadwell, Joseph W. Ward, was also filed in the same 
oftice for record, and appears now of record in said recorder’s office 
on page 409, in Book 38 of said records. 

And the court further finds that said complainant, William I. 
Grant, long before and at the time of the institution of said suit in 
chancery in the said United States court, was in the open, actual, and 
visible possession of said tracts of land in this cause involved and 
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was not a party nor privy defendant or otherwise to said suit in 
said United States court. 
And the court further finds that said Mount Vernon Rail- 
166 way Company did not nor did its assignees nor any one for 
it file a plat of the survey of the line of its road with the 
county court of said Wayne county, nor did its assignees or any one 
for it construct or build or cause to be constructed and built a rail- 
road into or through said Wayne county. Woerefore it is adjudged 
and decreed by the court that the consideration for the execution of 
said trust deed and mortgage to Isaac Seymour by said Wayne 
county wholly and entirely failed, and that the said trust deed and 
mortgage so executed by S.J. R. Wilson ‘and T. M. Scott was. not 
the act of the county of Wayne, and that the county of Wayne had 
no power to execute the same and the same was null and void. 
That Wm. H. Grant, not being a party to said decree in said 
United States court, whereon defendant in this case bases his title 
to the tracts in this cause in controversy, and having purchased such 
tract before the institution of the suit resulting in said decree, and 
being at the time of the institution of the suit ‘and long before that 
in open, actual, and visible possession of said tracts of land, 
167 is in nowise bound nor affected by said decree, nor was any 
lien by said decree legally or equitably fixed or established 
on his land in this case involved, and that the said deed from said 
master in chancery to said Broadwell and from said Broadwell to 
said defendant, Joseph W. Ward, so far as they purport to convey 
the title to said tracts, to wit, the southwest } of the northeast } sec. 
27, town. 2 south, range 6 east, are inoperative and void and of no 
effect, and the same and each of them are declared to be clouds upon 
the title of complainant’s land and are hereby cancelled of record 
and to be forever hereafter for naught esteemed. It is further 
ordered that the defendant pay the costs of this proceeding, to be 
fixed by the clerk of this court, and that execution and fee bill issue 
therefore as proved by law. 
Approved. 
(Signed) C. S. CONGER, Judge. 


STATE OF ILLINOIS, | - 
Wayne County, jo" , 


I, R. E. Mabry, clerk of the circuit court in and for oni 

168 county and State, do hereby certify that the foregoing is a 
true, perfect, and complete copy of a decree entered at the 
March term, A. D. 1884, of the Wayne county circuit court, wherein 
William H. Grant was plaintiff and Joseph W. Ward was defendant. 
In testimony whereof I have hereunto set my hand and 

[seaL.] seal of said court, at my office, in Fairfield, this May 28th, 


A. D. 1884. 
R. E. MABRY, Clerk. 
(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 
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Plea & Answer of H. Kineart. 
In Cireuit Court United States, Southern Dist. I]]s. June Term, 1884. 
Fernando B. Hane, intervening in case of— 


EvizABetH H. TAayior 
v. Bill to Reforeclose a Mortgage. 
J. B. Bozartu et al. 


The separate plea and answer of def’t, H. Kincart, to complainant’s 
bill of complaint. 


169 This def’t, to all the relief sought by the bill, and also to 

the discovery thereby sought, except the discovery sought by 
or in respect of so much of the said bill as prays that.this defendant 
may answer and set forth whether the county of Wayne executed a 
deed and mortgage to the use of the Mt. V. R. R. Co., dated April 
20th, 1859, to secure the payment of $800,000 of the bonds of the 
Mt. V. R. R. Co., and that this def’t purchased of the county of 
Wayne only the equity of redemption to redeem from the said mort- 
gage—this det’t does plead in bar, and for plea says— 

That on the — day of , 1880, this def’t filed in the cireuit court 
of Wayne county, Ills., his bill of complaint against Walter B. Seates 
to set aside his deed made and executed to him by N. M.-Broadwell 
as a cloud on this def’t’s lands, to wit, S. W. N. W. see. 17, town. 3 
south, range 8 E., 3 P. M., being the lands described in the com- 
plainant’s bill mentioned. 

That the said Walter B. Scates appeared in the said cause, filing 

first a demur, and, after argument on the said demur, the 
170 ~=same being overruled, he filed a plea setting up his title by 

virtue of a decree obtained in a case entitled John W. Kenni- 
cott et al.vs. The Mt. V. R. R. Co., impleading the county of Wayne, 
at the June term, 1874, of this court, with a sale of the lands on the 
18th of Sept., 1877, and by deed under the said sale, dated May 4, 
1879, which plea was alike overruled, after which he filed an answer ; 
whereupon this def’t filed a replication, and after full proof was taken 
and argument of counsel the court entered a decree declaring his 
title was a cloud on the title of this def’t’s lands, as above deseribed, 
and that the same were null and void, and which is more fully 
shown by said decree, which this def’t here pleads in bar, a true 
copy of which is here attached, marked Ex. A, and made a part of 
this plea. 

All of which matters and things this def’t avers to be true and 
pleads the same to the whole of the said bill except such part of dis- 
covery thereby sought as aforesaid, and this def’t prays the judg- 
ment of this honorable court whether be ought to be compelled to 

make any further or other answer to so much of the said bill 
171 = hereby pleaded to, and prays to be hence dismissed with 
1ls cost. 
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And, for answer to such parts of the said bill as are excepted by 
this det’t, admits that he purchased the said land from the county 
of Wayne, but denies that he purchased only the equity of redemp- 
tion, and avers that he purchased the legal title in fee under a power 
whereof the county of Wayne had the right and power to convey 
the fee, as is here shown by the following: 

Ist. The Congress of the United States duly passed an act—act ap- - 
proved Sept. 28th, 1850—entitled An act toenable the State of Ar- 
kansas and other States to redeem the swamp lands witiin their 
limits, and in pursuance thereof the Secretary of the interior of the 
United States caused a patent to be issued to the State of Illinois for 
the said lands so specified and described, hereinbefore set out and 
particularly described in the abstract. 

2nd. The Legislature of the State of Lllinois passed an act, approved 
by the Governor of said State on the 22nd day of June, 1852, en- 

titled An act to dispose af the swamp and overflowed lands and 
172 pay the expenses of surveying and selecting the same, vesting 
the title to said lands in Wayne county. 

And to so much of complainant’s bill as sets up and aileges that 
the county of Wayne executed a trust deed and. mortgage, dated 
April 20th, 1859, on the land now sought to be reforeclosed, this 
def’t denies. He admits that S. J. R. Wilson and T. M. Scott, two 
of the county judges, did sigu a pretended deed and mortgage, which 
was put of record, as charged; but det’t denies that it was the act 
of the county of Wayne or by any power vested in the county of 
Wayne, but avers that it was done without any power existing for 
the county of Wayne to be bound thereby; that it was alone the 
act of 8. J. R. Wilson and T. M. Scott, it being done out of any term 
of court, either general or special, without any notice to the other 
county judge, although he was residing and in the county. 

And def’t avers that there was no power either for the county of 
Wayne to aid the Mt. V. R. R. Co. nor for the R. R. Co. to secure the 

aid of the county by the so-called mortgage of the swamp 
173 ~— lands, as will appear by the said trust deed and mortgage 
upon their face. 

Def ’t admits that certain parties, to the number of over forty, 
claim title or right under and by virtue of being successors or assigns 
of the Mt. V. R. R. Co., and, cluiming to hold the bonds of the Mt. 
V. R. R. Co., went through a proceeding in this court and obtained 
a decree to sell the said land without def ’t being a party thereto, as 
set out in complainant’s bill, and that deeds were made to parties 
pretending to purchase, and that this def’t and many more did 
institute suit to set the same aside, as alleged in complainant’s bill, 
which was commenced on the — day of , 1550, in the cireuit 
court of Wayne county, it being for the October term of this court. 

That a large number of suits were so commenced, being of like 
character; that the same and each was defended by said Walter B. 
Scates, the party def ’t therein, Ist by demur, then by plea, then by 
answer, and full evidence taken. 

That the said court, at the Oct. term, 1851, in the case of Presion 
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t. King vs. Seates, one of the same class, decreed that the 
4 said Seates’ title so obtained with his deeds of record were 

null and void and were a cloud on the title of this det't. 
Whereupon the said Walter B. Scates took an appeal to the su- 
preme court of the State of Ills. and by an agreement all other 
cases (among which was. the case of the def’t vs. said Scates) were 
held in abeyance until the same was passed upon. 

That the supreme court approved the decision of the lower court, 
which decision is now reported and published in Freeman’s ad- 
rance sheets of Ills. reports, which is made a part of this answer. 

That this def’t had so instituted a suit, which was held in abey- 
ance until the supreme court of the State of Ills. should so pass upon 
the case of P. R. King vs. Walter B. Seates. 

That at the March term, 1884, of the said Wayne county court 
the def’t’s case vs. Walter B. Seates, involving the 8S. W. N. W. sec- 
tion 17, town. 3 south, 8 E., 3 P. M., was taken up and a decree ren- 
dered in said cause decreeing that the consideration for the execu- 
tion of the said mortgage and trust deed totally and wholly 

failed. 
175 That the act of S. J. R. Wilson and T. M. Scott in execut- 
ing the said deed and mortgage was not the act of the county 
of Wayne. 

That the county of Wayne had no power to execute a mortgage 
to the use of the Mt. V. R. R. Co., and that they were and are null 
and void and a cloud on the title of this def’t, and decreed that the 
they and all title thereupon acquired be cancelled of record. 

That said suits were pending in said court long before the said 
complainant, F. B. Hane, claims to have acquired title to the said 
land by purchase of the said Walter B. Scates. 

And this def’t, further answering, denies that the complain- 
ant is entitled to the relief or any part thereof in the said bill of 
complaint demanded, and prays the same advantage of this answer 
as if he had pleaded or demurred to the said bill of complaint, and 
prays a severance from other def’ts in this cause, and to be dismissed 
with his reasonable costs and charges in this behalf most wrong- 
fully sustained. 


] 


~] 


H. TOMPKINS, 
Resp’t’s Sol’r. 


176 Exuipit “A” to Plea of H. Kineart. 


STATE OF ILLINOIS, | 
r ’ ‘a SS 4 
Wayne County, 
Wayne County Circuit Court, to Mareh Term, A. D. 1884. 


Henry KINcART 
vs. Bill to Remove Cloud from Title. 
Wartrer Bb. Scares. 


This cause having been submitted to this court for decision at its 
March term, 1884, it being the 5th day of April, 1884, and being 
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the 10th day of the term, on the bill, answer, replication, exhibits, 
and proof, both oral and documentary and in depositions, with 
stipulations and agreements of counsel, and having been fully con- 
sidered by the court, and the court, now being fully advised in the 
premises, finds— 

That the county of Wayne, in the State of Illinois, being the 
owner of the lands in this cause involved, described as follows, to 
wit, the southwest quarter of the northwest quarter section seven- 
teen, town. 3 south, range eight east, in said Wayne county, Illinois, 

on the 19th day of December, 1865, the said county of Wayne 
177 sold and conveyed said 8S. W. N. W. see. 17, T. 35. R. 

8 east, to one William White, and the deed to him was filed 
for record and recorded in Book 82, page 517, of Wayne County 
Records; that he, on the 21st day of Nov., 1870, sold and conveyed 
the same to the complainant, and that said grantee paid to said 
Wayne county at the time of his purchase a good and valuable 
consideration for each of said tracts, being the full and reasonable 
value thereof at the time of such purchase and conveyance, and 
that said purchaser and complainant, immediately after receiving 
the deed therefor from said county, entered into the actual posses- 
sion of said tract and retained such open and notorious and adverse 
possession of said tract, paying tax each, and every year from 1870 
to 1881, to the commencement of this suit. 

The court further finds that S. J. R. Wilson and T. M. Seott, 
judges of the county court of Wayne county, on the 20th day of 
April, 1859, executed a certain deed of trust, and also a mortgage of 
the same date, by two only of the three judges at what purported to 

be a special meeting of the county court without notice to the 
178 _ third, whereby it conveyed to Isaac Seymour, as a trustee, as a 

trust the said tracts of land hereinbefore described, together 
with many other traets, to secure certain bonds of the Mount Vernon 
Railroad Company upon certain conditions and for certain purposes, 
hereinafter more fully set out. 

That said county of Wayne was in nowise indebted to saul rail- 
way company nor to any holder of its bonds nor to any one by reason 
of said bonds, nor was it liable in any way for their payment; but 
that the purport of the said trust deed and mortgage was to secure 
the building of said company’s railway within and through said 
county upon the consideration that they, the Mount Vernon Rail- 
road Company, bad acquired by assignment a certain contract made 
by the county of Wayne and a certain firm named Vanduser, Smith 
& Co., whereby it was agreed that upon the performance of the 
certain undertaking on the part of Vanduser, Smith & Co. by the 
said railway company the said lands should be liable under said 
trust deed and mortgage to the payment of said bonds and might 

become liens upon the said lands, and that the consideration 
i792 ~and only consideration for the pretended execution of said 
trust deed by said county was the construction and comple- 
tion of said railroad through said county as aforesaid under the 
suid contract made with Vanduser, Smith & Co.; and the court 
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further finds that no railroad or part of railroad was ever con- 
structed, but was abandoned in August, 1860. 

That one N. M. Broadwell, through whom defendant holds, and 
the defendant had actual knowledge of the want of consideration 
money for the county of Wayne to execute said mortgage, and had 
also actual knowledge of the complete and utter failure of such con- 
sideration before they purchased said lands. 

The court also further finds that on the 7th day of March, 1865, 
John W. Kennicett, together with certain other persons, all claiming 
to be holders and owners of the bonds of the said Mount Vernon 
Railway Company, filed their certain bill in chancery in the circuit 
court of the United States for the southern district of Illinois, im- 

pleading as defendants the said Mount Vernon Railroad 
180 Company and the said county of Wayne as defendants and 

as the only defendant thereto, and by various amendments 
thereafter had finally prayed the aid of said United States court to 
the end that the said trust deed and mortgage be declared a lien 
upon said lands in said trust deed described, including said lands 
hereinbefore described as having been purchased from said county 
by complainant and his grantor. 

That such proceedings were had in said United States court in 
said cause that a decree was finally rendered therein at the June 
term, 1874, of said court declaring certain of said bonds of said rail- 
way company produced in evidence to be liens on said lands by 
reason of said trust deed and mortgage and ordering the sale of 
the lands, including the lands of this complainant, by master in 
chancery of said United States circuit court, and the proceeds of such 
sale to be paid to the holders of said bonds of said railway company. 

That under said decree John A. Jones, master in chancery of said 

United States court, on the 18th day of September, 1877, did 
181 so offer said lands for sale under said decree and reported 

that he had sold the same to R. P. Glenn, N. M. Broadwell, 
Stephen A. Goodwin, Samuel J. Crooks, and Isaac Taylor, not as in- 
dividuals, but as trustees for the complainants in said decree. 

That afterwards John A. Jones, master as aforesaid, after the term 
of fifteen months allowed by said decree for redemption of said lands 
from said decree to expire, executed and delivered to one N. M. 
Broadwell, who claimed to hold the certificate of such purchase by 
assignment, a deed purporting to convey said lands in said trust 
deed mentioned, among them being the said tract belonging to this 
complainant as aforesaid, and that said Broadwell conveyed the 
same to Walter B. Scates May 31st, 1879, which deed is recorded in 
Book 38, page 350, it being the lands of said complainant, and that 
said deed from said master in chancery to said Broadwell was on 
the 27th day of May, 1879, filed for record in the office of circuit 
clerk and ex officio recorder of deeds in and for Wayne county, and 
appears now of record on pages 297 to 316, inclusive, in Book 38 of 
said deed record, and among which land so deseribed is included 

the complainant’-. 
182 And the court further finds that said complainant, Henry 
Kineart, long before and at the time of the institution of said 
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suit in chancery in the said United States court, was in the open, 
actual, and visible possession of said tracts of land in this cause in- 
volved, and was not a party nor privy defendant or otherwise to 
said suit in said United States court. 

And the court further finds that said Mount Vernon Railway Com- 
pany did not nor did its assignees nor any one for it file a plat of 
the survey of the line of its road with the county court of said Wayne 
county, nor did its assignees or any one for it construct or build, or 
cause to be constructed and built, a railroad into or through said 
Wavne county. 

Wherefore it is adjudged and decreed by the court that the con- 
sideration for the execution of said trust deed and mortgage to Isaac 
Seymour by said Wayne county wholly and entirely failed, and that 
the said trust deed and mortgige so executed by S. J. R. Wilson and 

T. M. Scott was not the act of the county of Wayne; neither 
183 had the county any power to execute the same, and that they 
were null and void. 

That Henry Kincart, not being a,party to said deeree in said United 
States court, whereon defendant in this case bases his titles to the 
tracts in this cause in controversy, and having purchased such tracts 
before the institution of the suit resulting in said decree, and being 
at the time of the institution of the suit.and long before that in open, 
actual,and visible possession of said tracts of land, is in nowise bound 
nor affected by said decree, nor was any lien by said decree legally 
or equitably fixed or established on his land in this cause involved, 
and that the said deed from said master in chancery to said Broad- 
well and from said Broadwell to said defendant, Walter B. Seates, so 
far as they purport to convey the title to said tracts, to wit, the south- 
west } of northwest } sec. 17, town. three south, range 8 east, are in- 
operative and void and of no effect, and the same and each of them 
are declared to be clouds upou the title of complainant’s land, and 
are hereby cancelled of record, and to be forever hereafter for naught 

esteemed. 
154 It is further ordered that the defendant pay the costs of 
this proceeding, to be fixed by the clerk of this court, and 
that execution and fee bill issue therefore as prov’ed by law. 
Approved. 
C. 5. CONGER, Judge. 
STATE OF ILLINOIS, | | 
; 88: 
Wayne County, | 


I, R. E. Mabry, clerk of the circuit court in and for the county of 
Wayne and State of Illinois, do hereby certify that the foregoing is 
a true, perfect, and complete copy of a decree obtained at the March 
term of the Wayne county circuit court, A. D. 1884, wherein Henry 
Kinecart was plaintiff and Walter B. Scates was defendant. 

In testimony whereof | have hereunto set my hand 
[skAL.] and affixed the seal of said court, at my office, in Fairfield, 
this May 27th, A. D. 1884. 
KR. KE. MABRY, Clerk. 


(Endorsed :) Filed June 2d, 1884. J. A. Jones, clerk. 
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185 Plea and Answer of Hiram Tucker. 


In Circuit Court United States, Southern District Ils. June 
Term, 1884. 


_—— B. HANne ) 


J. J. ined et al. j 
Intervening in suit— 


EvizABetH H. Tayior 
v. Bill to Reforeclose a Mortgage. 
J. B. Bozartn. 


The separate plea and answer of def’t, Hiram Tucker, to complain- 
ant’s bill of complaint. 


This def’t, to all the relief sought by the bill and also to the dis- 
covery there by sought, except the discover y sought by or in respect 
of so much of the said bill as prays that this def’t may answer and 
set forth whether the county of Wayne executed a deed and mortgage 
to the use of the Mt. V. R. R. Co., dated April 20th, 1859, to secure 
the payment of $800,000 of the bonds of the Mt. V m4 R. ¢ Co., and 

that this def’t purchased of the county of Wayne only the 
186 equity of redemption to redeem from the said mortgage, this 
def’t does plead in bar,and for plea says— 

That on the — day of , 1880, this def’t filed in the circuit 
court of Wayne county, Ills., his bill of complaint against Walter B. 
Scates to set aside his deed made and executed to him by Maria JJ. 
Meyers as a cioud on this def’t’s lands, to wit, the west half north- 
west qr, see. 7, T. 3.S., R. 8 east, being the lands described in the 
complainant’ s bill mentioned. 

That the said Walter B. Scates appeared in the said cause, filing 
first a demur, and, after argument on the said demur, the same 
being overruled, he filed a plea setting up his title by virtue of a de- 
cree obtained in a case entitled John W. Kennicott ct al. vs. The 
County of Wayne, at the June term, 1874, of this court, with a sale 
of the lands on the 18th day of Sept., 1877, and by deed under the 
said sale, dated the 51st day of May, 1879, which plea was-alike over- 
ruled, after which he filed an answer ; whereupon this def’t filed a 
replication, and after full proof was taken and argument of counsel, 

the court entered a decree declaring his title was a cloud on 

187 the title of this def’t’s land, as above described, and that the 

same were null and void, and which is more fully shown by 

said decree, which this def’t here pleads in bar, a true copy of which 
is here atti ached, marked Ex. A, and made a part of this plea. 

All of which matters and things this def’t avers to be true, and 
pleads the same to the whole of the said bill, exeept such part of dis- 
aa thereby sought as aforesaid, and this defendant prays the 
judgment of this honorable court whether he ought to be compelled 
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to make any further or other answer to so much of the said bill as 
is hereby pleaded to, and prays to be hence dismissed with his 
cost. 

And, for answer to such parts of the said bill as are excepted by 
this def’t, admits that he purchased the said land from the county 
of Wayne, but denies that he purchased only the equity of redemp- 
tion, and avers that he purchased the legal title in fee under a power, 
whereof the county of Wayne had the right and power to convey 

the fee, as is here shown by the following: 
188 Ist. The Congress of the United States duly passed an act— 

act approved Sept. 28th, 1850—entitled An act to enable the 
State of Arkansas and other States to reclaim the swamp lands within 
their limits, and in pursuance thereof the Secretary of the Interior 
of the United States caused a patent to be issued to the State of Illi- 
nois for the said lands so specified and described, hereinbefore set 
out and particularly described in the abstract. 

2nd. The Legislature of the State of Illinois passed an act approved 
by the Governor of said State on the 22nd day of June, 1852, entitled 
An act to dispose of the swamp and overflowed lands and pay the 
expenses of surveying and selecting the same, and vesting the title 
to said lands in Wayne county. 

And to so much of complainant’s bill as sets up and alleges that 
the county of Wayne executed a trust deed and mortgage dated 
April 20th, 1859, on the land now sought to be reforeclosed this. 
def ’t denies. 

He admits that S. J. R. Wilson and T. M. Scott, two of the 
189 county judges, did sign a pretended deed and mortgage, which 
was put of record, as charged. 

But def’t denies that it was the act of the county of Wayne or by 
any power vested in the county of Wayne. 

But avers that it was done without any power existing for the 
county of Wayne to be bound; that it was thereby alone the act of 
S.J. R. Wilson and T. M. Scott, it being done out of any term of 
court, either general or special, without any notice to the other county 
judge, although he was residing and in the county. 

And def’t avers that there was no power either for the county of 
Wayne to aid the Mt. V. R. R. Co. nor for the R. R. Co. to secure 
the aid of the county by the so-called mortgage of the swamp lands, 
as will appear by the said trust deed and mortgage upon their face. 

Def’t admits that certain parties, to the number of over forty, claim 
title or right under and by virtue of being successors or assignees of 
the Mt. V. R. R. Co. and, claiming to hold the lands of the Mt. V. R. 

R. Co., went through a proceeding in this court and obtained 
190 a decree to sell the said land without def’t being a party 

thereto, as set out it complainant’s bill, and that deeds were 
made to parties pretending to purchase, and that this def’tand many 
more did institute suit to set the same aside, as alleged in complain- 
ant’s bill, which was commenced on the — day of , 1880, in the 
circuit court of Wayne county, it being for the Oct. term of that 
court. 
That a large number of suits were so commenced, being of like 
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character; that the same and each was defended by said Walter B. 
Scates, the party def ’t therein—Ist, by demur, then by plea, then by 
answer, aud full evidence taken; that the said court, at the Oct. 
term, 1881, in the case of Preston R. King vs. Seates, one of thesame 
class, decreed that said Scates’ title so obtained, with his deeds of 
record, were null and void and were a cloud on the title of this def’t. 
W hereupon the said Walter B. Scates took an appeal to the su- 
preme court of the State of Illinois, and by agreement all other 
* cases, among which was the case of the def’t vs. said Scates, . 
191 were held in abeyance until the same was passed upon,w hich -_ 
agreement is here shown the court. | 
That said supreme court affirmed the decision of the lower court, 
which decision is now reported and published in Freeman’s advance 
sheets of Ills. Reports, which is made a part of this answer. 
That this def’t had so instituted a suit, which was held in abey- 
ance until the supreme court of the State of Ills. should pass upon 
the case of P. R. King vs. Walter Lb. Seates. 
That at the March term, 1884, of the said Wayne county court 
the defendant’s case vs. Walter B. Scates, involving the west half of 
the northwest quarter sec. seven, town. 3 5., R. 8 east, was taken up 
and decree rendered in said cause decreeing that the consideration 
for the execution of the said mortgage and trust deed totally and 
wholly failed. 
That the act of S. J. R. Wilson and T. M. Scott in executing 


| 


the said deed and mortgage was not the act of the county of i 
Wayne. 
192 That the county of Wayne had no power to execute a mort- { , 


gage to the use of the Mt. V. R. R. Co. and they were and are 
null and void and a cloud on the title of this def’t,and decreed that 
they and all title thereat acquired be cancelled of record. 

That.some suits were pending in said court long before the said 
complainant, F. B. Hane, claimed to have acquired title to the said 
land by purchase of the said Walter B. Scates. 

And this defendant, further answering, denies that the complain- 
ant is entitled to the relief or any part “thereof in the said bill of 
complaint, and prays a severance from other def’t- in this cause, and 
to be dismissed with his reasonable costs and charges in this behalf 


most wrongfully sustained. 
HIRAM TUCKER. 


H. TOMPKINS, 
Resp’t’s Sol. 


WAYNE County, ° , 
State of ‘Ills. a { , 


Personally appeared before me this 28th day of May, 1884, 
193 Hiram Tucker, the defendant in the above cause, and being 
duly sworn, says that the above plea in the said cause is true 
wherein it states facts, and wherein it states on information and be- 
lief he believes the same to be true. 
[SEAL. | JOHN 8S. HANDLEY, 
Master in Chancery. 
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Exureit “A” to Plea of Hiram Tucker. 


STATE OF ILLINOIS, |. 
_ 
Wayne County, f° 


Wayne County Circuit Court, to March Term, A. D. 1854. 


HrraMmM TUCKER } ' 
Us. » Bill to Remove Cloud from Title. 
WaLrer B. Scares. if 


This cause having been submitted to this court for decision at its 
March term, 1834, it being on the 5th day of April, 1884, and being 
the tenth day of said term, on the bill, answer replication, exhibits, 
and proof, both oral, documentary and in depositions, with stipula- 
tions and agreement of counsel, and having been carefully considered 
by the court, and the court, now being fully advised in the premises, 

_ finds— 
194 That the county of Wayne, in the State of Illinois, being 
the owner of the lands in this case involved, described as fol- 
lows, to wit, the west half of the northwest quarter, section seven, 
all in town. 3 S., R. 8 east, in said Wayne tounty, Illinois— 

And on the 13th day of December, 1862, the said county of Wayne 
sold and conveyed said W. } N. W. see. 7, T.3S., R. 8 east, to one 
Fielden Herld,and the deed to him was filed for stow and recorded 
in Book Y, page 504, of Wayne county records, and on the 29th 
day of December, 1562, Fielden Herid and wife sold and conveyed 
the same to Hiram Tucker, the complainant, which deed is recorded 
in Book O, page 228; and that said grantee paid to said Wayne 
county at the time of their purchase a good and valuable considera- 
tion for each of said tracts, being the full aud reasonable value 
thereof at the time of such purchase and conveyance, and that said 
purchaser and complainant, immediately after receiving the deed 
therefor from said county, entered into the actual possession of said 

tract and retained such open and notorious and adverse pos- 
195 session of said tract, paying all tax each and every year from 
1862 to the commencement of their suit. 

The court further finds that S. J. R. Wilson and T. M. Scott, 
judges of the county court of Wayne county, on the 20th day of 
April, 1859, executed a certain deed of trust, and also a mortgage of 
the same date, by two only of the three judges, at what purported to 
be a special meeting of the county court, without notice to the third, 
whereby it conveyed to Isaac Seymour, as a trustee, as a trust, the 
said tracts of land hereinbefore described, together with many other 
tracts, to secure certain bonds of the Mount Vernon Railroad Com- 
pany, upon certain conditions and for certain purposes hereinafter 
nore fully set out. 

That said county of Wayne was in nowise indebted to said railway 
company, nor to any hoider of its bonds, nor to any one by reason 
of said bonds, nor was it liable in any way for their payment; but 
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that the purport of the said trust deed and mortgage was to secure 
the building of said company’s railway within and through said 

county, upon the consideration that they, the Mount Vernon 
196 Railroad Company, had acquired by assignment a certain 

contract made by the county of Wayne and a certain firm 
named Vanduser, Smith & Co., whereby it was agreed that upon the 
performance of the certain undertaking on the part of Vanduser, 
Smith & Co. by the said railway company the said lands should be 
liable under said trust deed and mortgage to the payment of said 
bonds and might become liens upon the said lands, and that the 
consideration and only consideration for the pretended execution of 
said trust deed by said county was the construction and completion 
of said railroad through said county as aforesaid under the said 
contract made with Vanduser, Smith & Co.; and the court further 
finds that no railroad or part of railroad was ever constructed, but 
was abandoned in August, 1860. 

That one N. M. Broadwell, through whom defendant holds, and 
the defendant had actual knowledge of the want of consideration 
money for the county of Wayne to execute said mortgage, and had 

also actual knowledge of the complete and utter failure 
197 of such consideration before they purchased said lands. 
The court also further finds that ou the 7th day of March, 
1865, John W. Kennicott, together with certain other persons, all 
claiming to be holders and owners of the bonds of the said Mount 
Vernon Railway Company, filed their certain bill in chancery in 
the circuit court of the United States fer the southern district of 
Illinois, impleading as defendants the said Mount Vernon Railroad 
Company and the said county of Wayne as defendants and as the 
only defendant thereto, and, by various amendments thereafter had, 
finally prayed the aid of said United States court to the end that 
the said trust deed and mortgage be declared a lien upon said lands 
in said trust deed described, including said land hereinbefore de- 
scribed, as having been purchased from said county by complainant 
and his grantor. 

That such proceedings were had in said United States court in said 
cause that a decree was finally rendered therein at the June term, 

1874, of said court declaring certain of said bonds of said 
198 railway company produced in evidence to be liens on said 

lands by reason of said trust deed and mortgage, and order- 
ing the sale of the lands, including the lands of this complainant, 
by master in chancery of said United States circuit court, and the 
proceeds of such sale to be paid to the holders of said bonds of said 
railway company. 

That under said decree John A. Jones, master in chancery of said 
United States court, on the 18th day of September, 1877, did so offer 
said lands for sale under said decree and reported that he had sold 
the same to Rh. P. Glenn, N. M. Broadwell, Stephen A. Goodwin, 
Samuel J. Crooks, and Isaac Taylor, not as individuals, but as trus- 
tees for the complainants in said decree. 

That afterwards John A. Jones, master as aforesaid, after the term 
of fifteen months allowed by said decree for redemption of said lands 
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from said decree to expire, executed and delivered to one N. M. 
Broadwell, who claimed to hold the certificate of such purchase by 

assignment, a deed purporting to convey said lands in said 
199 trust deed mentioned, among them being the said tract be- 

longing to this complainant as aforesaid, and that said Broad- 
well conveyed the same May 31st, 1879, to Maria J. Meyers, and said 
Maria J. Meyers conveyed the same, fo being the lands of said com- 
plainant aforesaid, to Walter B. Seates, the defendant herein, and that 
said deed from said master in chancery to said Broadwell was, on the 
27th day of May, 1879, filed for record in the office of the circuit 
clerk and ex officio recorder of deeds in and for Wayne county, and 
appear- now of record on pages 297 to 316, inclusive, in Book 38 of 
suid deed record, and that said deeds from said Broadwell to Meyers 
and from Meyers to Walter B. Scates was also filed in the same office 
for record, and now appears of record in said recorder’s office, the 
one at page 20 and the other at page 125, both in Book 359 of said 
records. 

And the court further finds that said complainant, Hiram Tucker, 
long before and at the time of the institution of said suit in chancery 

in the said United States court, was in the open, actual, and 
200 visible possession of said tracts of land in this cause involved 

and was nota party nor privy defendant or otherwise to said 
suit in said United State- court. a 

And the court further finds that said Mount Vernon Railway 
Company did not nor did its assignees nor any one for it file a plat 
of the survey of the line of its road with the county court of said 
Wayne county, nor did its assignees or any one for it construct or 
build or cause to be constructed and built a railroad into or through 
said Wayne county. 

Wherefore it is adjudged and decreed by the court that the con- 
sideration for the execution of said trust deed and mortgacst olsaac 
Seymour by said Wayne county wholly and entirely iiicd, and that 
the said trust deed and mortgage so executed by S. J. It. Wilson and 
T. M. Scott is not the act of the county of Wayne, and that Wayne 
county had no power to execute the same, and that the same is null 
and void; that Hiram Tucker, not being a party to said decree 

in said United States court, whereon defendant in this 
201 case bases his title to the tracts in this cause in controversy, 

and baving purchased such titles before the institution of the 
suit resulting in said decree, and being at the time of the-institu- 
tion of the suit and long before that in open, actual, and visible 
possession of said tracts of land, is in nowise bound nor affected by 
said decree, nor was any lien by said decree legally or equitably 
fixed or established on his land in this cause involved, and that the 
said deed from said master in chancery to said Broadwell and from 
suid Broadwell to said defendant, Maria J. Meyers, and from said 
M. J. Meyers to def’t, so far as they purport to convey the title to 
said tracts, to wit, the W. 3 N. W. sec. 7, T. 3.S., R. 8 east, are in- 
operative and void and of no effect, and the same and each of them 
are declared to be clouds upon the title of complainant’s land and 
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are hereby cancelled of record and to be forever hereafter for naught 
esteemed. 

[t is further ordered that the defendant pay the costs of this pro- 

ceeding, to be fixed by the clerk of this court, and that execu- 
202 tion and fee bill issue therefore as proved by law. 
Approved. 
C. S. CONGER, Judge. 

STATE OF ILLINOIs, ) 


: County of Wayne, | ” 

I, R. E. Mabry, clerk of the circuit court in and for said county 

and State, do hereby certify that the foregoing is a true, perfect, and 

complete copy of a decree rendered at the March term, A. D. 1584, 

of the Wayne county circuit court, wherein Hiram Tucker was 
plaintiff and Walter B. Scates was defendant. 

In testimony whereof I have hereunto set my — and 

[sEAL.] affixed the seal of said court, at my office, in Fairfield, this 

May 27th, A. D. 1884. 
R. E. MABRY, Clerk. 


(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 


203 Plea and Answer of Wm. Maberry. 


In Circuit Court United States, Southern District Ills., June Term, 
1884. 


FerRNANDO B. HANE 
v. 
Wma. MABERY. 


Intervenes in case of— 


ELIzABETH H. TAYLOR 


ae > Bill to Reforeclose a Mortgage. 
J. B. Bozarru. 


The separate plea and answer of def’t to complainant’s bill of com- 
plaint. 


This def't, to all the relief sought by the bill, and also to the dis- 
covery thereby sought, except the discovery sought by or in respect 
of so much of the said bill as prays that this def’t may answer and 
set forth whether the county of Wayne executed a deed and mort- 
gage to the use of the Mt. V. R. R. Co., dated April 20th, 1859, to 
secure the payment of $800,000 of the bonds of the Mt. V. R. R. Co.. 
and that this deft purchased of the county of Wayne only the 
equity of redemption to redeem from the said mortgage— 

This def't does plead in bar, and for plea says— 
204 That on the — day of , 1880, this def’t tiled in the cir- 
cuit court of Wayne county, Ills., his bill of complaint against 
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Joseph W. Ward to set aside his deed made and executed to him by 
N. M. Broadwell as a cloud on this def’t’- lands, to wit, the N. W. 4 
of S. E. } see. 4, town. 3 south, 6 east, being the lands described in 
the complainant’s bill mentioned. 

That Walter B. Seates appeared in the said cause as att’y for said 
Joseph W. Ward, filing first a demur, and, after argument on the 
said demur, the same being overruled, he filed a plea setting up his 
title by virtue of a decree obtained in a case entitled John W. Ken- 
nicott et al. vs. The County of Wayne, at the June term, 1874, of this 
court, with a sale of the lands on the 18th day of Sept., 1877, and 
by deed under the said sale, dated the 3lst day of May, 1879, which 
plea was alike overruled, after which he filed an answer; whereupon 
this def’t filed a replication, and after full proof was taken and 
argument of counsel— 

The court entered a decree declaring his title was a cloud on the 

title of this def’t’- land, as above described, and that the 
205 same were null and void, and which is more fully shown by 
said decree, which this def’t here pleads in bar, a true copy of 
which is here attached, marked Ex. A, and made a part of this plea. 

All of which matters and things this def’t avers to be true, and 
pleads the same to the whole of the said bill except such part of 
discovery thereby sought as aforesaid ; and this def’t prays the judg- 
ment of this honorable court whether he’ought to be compelled to 
make any further or other answer to so much of the said bill as is 
hereby pleaded to, and prays to be hence dismissed with his cost. 

And, for answer to such parts of the said bill as are excepted by 
this def’t, he admits that he purchased the said land from the county 
of Wayne, but denies that he purchased only the equity of redemp- 
tion, and avers that he purchased the legal title in fee under a 
power whereof the county of Wayne had the right and power to 
convey the fee, as is here shown by the following: 

Ist. The Congress of the United States duly passed an aet— 

206 act approved Sept. 28th, 1850—entitled An act to enable the 

State of Arkansas and other States to reclaim the swamp 

lands within their limits, and in pursuance thereof the Secretary of 

the Interior of the United States caused a patent to be issued to the 

State of Illinois for the said lands so specified and described, here- 
inbefore set out and particularly described in the abstract. 

2nd. The Legislature of the State of Illinois passed an act, ap- 
proved by the Governor of said State on the 22nd day of June, 
1852, entitled An act to dispose of the swamp and overflowed lands 
and pay the expenses of surveying and selecting the same, vesting 
the title of said lands in Wayne county. 

And to so mneh of complainant’s bill as sets up and alleges that 
the county of Wayne executed a trust deed and mortgage, dated 
April 20th, 1859, on the lands now sought to be reforeclosed, this 
def ’t denies. 

He admits that 8S. J. R. Wilson and 'T. M. Seott, two of the county 
judges, did sign a pretended deed and mortgage, which was put of 
record, as charged. 
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207 But def’t denies that it was the act of the county of Wayne 

or by any power vested in the county of Wayne, but avers 
that it was done without any power existing for the county of Wayne 
to be bound; that it was thereby alone the act of S. J. R. Wilson 
and ‘I’. M. Scott, it being done out of any term of court, either gen- 
eral or special, without any notice to the other county judge, although 
he was residing in the county. 

And def’t avers that there was no power either for the county of 
Wayne to aid the Mt. V. R. R. Co. nor for the R. R. Co. to secure the 
aid of the county by the so-called mortgage of the swamp lands, as 
will appear by the said trust deed and mortgage upon their face. 

Def’t admits that certain parties, to the number of over forty, 
claim title or right under and by virtue of being successors or 
assignees of the Mt. V. R. R. Co., and, claiming to hold the bords of 
the Mt. V. R. R. Co., went through a proceeding in this court and 
obtained a decree to sell the said land without def’t being a party 

thereto, as set out in complainant’s bill, and that deeds were 
208 made to parties pretending to purchase, and that this def’t 

and many more did institute suit to set aside the same, as 
alleged by complainant’s bill, which was commenced on the — day 
of , 1880, in the circuit court of Wayne county, it being for the 
Oct. term of that court. 

That a large number of suits were so commenced, being of like 
character. 

_ That the same and each was defended by said Walter Bb. Scates, 
as att’y for the party def’t therein— 

Ist by demur, then by plea, then by answer, and finally by full 
evidence taken. 

That the said court, at the Oct. term, 1881, in the case of Preston 
R. King vs. Walter B. Scates, one of the same class, decreed that 
said Seates’ title so obtained with his deeds of record were null and 
void and were a cloud on the title of this def’t. 

Whereupon the said Walter B. Scates took an appeal to the su- 
preme court of the State of Illinois,and by agreement all other cases, 
among which was the case of the def’t vs. said Scates, were held in 

abeyance until the same was passed upon. 
209 That said supreme court affirmed the decision of the lower 
court, Which decision is now reported and published in Free- 
man’s advance sheets of Ills. Reports, which is made a part of this 
answer. 

That this def’t had so instituted a suit, which was held in abey- 
ance until the supreme court of the State of Ills. should so pass 
upon the ease of P. R. King vs. Walter B. Scates. 

That at the March term, 1884, of the said Wayne county court the 
def’t’- case vs. Joseph W. Ward, involving the N. W. } of S. E. } see. 4, 
town. 3 south, 6 east, was taken up and decree rendered in said 
cause decreeing that the consideration for the execution of the said 
mortgage and trust deed totally and wholly failed. 

That the act of S. J. R. Wilson and T. M. Scott in executing the 
said deed and mortgage was not the act of the county of Wayne. 
That the county of Wayne had no power to execute a mortgage” 
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to the use of the Mt. V. R. R. Co., and they were and are null and 

void and a cloud on the title of this def’t, and decreed that they and 
all title thereat acquired be cancelled of record. 

210 That same suits were pending in said court long before the 
said complainant, F. B. Hane, claimed to have acquired title 

to the said land by purchase of the said Walter Bb. Scates as att’y 

for Joseph W. Ward. 

And this def’t, further answering, denies that the complainant is 
entitled to the relief or any part thereof in the said bill of com- 
plaint, and prays a severance from other def’t- in this cause, and to 
be dismissed with his reasonable cost and charges in this behalf 


most wrongfully sustained. 
WM. MABRY, - 


Per H. TOMPKINS, 
Att'y for Compl’. 


STATE OF ILL., \ 
. 8: 
Wayne County, 


I, Wm. Mabry, the def’t in the above cause, have heard ihe fore- 
going plea read, and, being duly sworn, says the same is true 
wherein it purports to state matter as fact, and where on informa- 
tion and belief he believes the same to be true. 


“ WM. MABRY. 


Sworn to and subscribed before me this May 23rd, A. D. 1884. 
JAMES H. TROTTER, 
Justice of the Peace. 


211 Exuisit “A” to Plea of Wm. Mabry. 


STATE OF ILLINOIS, | ss 
Wayne County, 


Wayne County Circuit Court, to March Term, A. D. 1884. 


Wma. MaBry 
v. “age to Remove Cloud from Title. 


JosepH W. WARD. 


This cause having been submitted to this court for decision at its | 
March term, 1884, it being the 5th day of April, 1884, and being 
the 10 day of the term, on the bill, answer, replication, exhibits, and 
proof, both oral and documentary and in depositions, with stipula- 
tions and argument of counsel, and having been fully considered 
by the court, and the court, now being fully advised in the prem- 
ises, finds— 

That the county of Wayne, in the State of Illinois, being the 
owner of the lands in this cause involved, described as follows, to 
wit, the northwest q’r of the southeast quarter section four, all in 
town. 3 S., R. 6 east, in said Wayne county, [llinois— 

And on the 27th day of February, 1864, the said county of 
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Wayne sold and conveyed said N. W.S. E. see. 4, T. 3S., 
212 t. 6 E., to one William Mabry, the complainant, by deed in 

fee, and that said grantee paid to said Wayne county at the 
time of his purchase a good and valuable consideration for each of 
said tracts, being the full and reasonable value thereof at the time 
of such purchase and conveyance, and that said purchaser and com- 
plainant, immediately after receiving the deed therefor from said 
county, entered into the actual possession of said tract and retained 
such open and notorious and adverse possession of said tract, until 
paying taxes each and every year since 1864 to the commencement 
of this suit. 

The court further finds that S. J. R. Wilson and T. M. Scott, judges 
of the county court of Wayne county, on the 20th day of April, 
1859, executed a certain deed of trust, and also a mortgage of the 
same date, by two only of the three judges at what purported to be 
a special meeting of the county court without notice to the third, 
whereby it conveyed to Isaac Seymour, as a trustee, as a trust the 
said tracts of land hereinbefore described, together with many other 

tracts, to secure certain bonds of the Mount Vernon Railroad 
213. Company upon certain conditions and for certain purposes, 
hereinafter more fully set out. 

That said county of Wayne was in nowise indebted to said rail- 
way company nor to any holder of its bonds nor to any one by 
reason of said bonds nor was it liable in any way-for their payment, 
but that the purport of the said trust deed and mortgage was to se- 
cure the building of said company’s railway within and through said 
county upon the consideration that they, the Mount Vernon Rail- 
road Company, had acquired by assignment a certain contract 
made by the county of Wayne and a certain firm named Vanduser, 
Smith & Co., whereby it was agreed that upon the performance of 
the certain undertaking on the part of Vanduser, Smith & Co. by 
the said railway company the said lands should be liable under 
said trust deed and mortgage to the payment of said bonds and 
might become liens upon the said lands, and that the consideration 
and only consideration for the pretended execution of said trust deed 

by said county was the construction and completion of said 
214 ~=— railroad through said county as aforesaid under the said con- 

tract made with Vanduser, Smith & Co.; and the court 
further finds that no railroad or part of railroad was ever constructed, 
but was abandoned in August, 1860. 

That one N. M. Broadwell, through whom defendant holds, 
and the defendant had actual knowledge of the want of considera- 
tion money for the county of Wayne to execute said mortgage, and 
had also actual knowledge of the complete and utter failure of such 
consideration before they purchased said lands. 

The court also further finds that on the 7th day of March, 1865, 
John W. Kennicott, together with certain other persons, all claim- 
ing to be holders and owners of the bonds of the said Mount Vernon 
Railway Company, filed their certain bill in chancery in the circuit 
court of the United States for the southern district of Illinois, im- 
pleading as defendants the said Mount Vernon Railroad Company 
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and the said county of Wayne as defendants and as the only de- 
fendant thereto, and by various amendments thereafter had finally 
prayed the aid of said United States court to the end that 
215 the said trust deed and mortgage be declared a lien upon 
said lands in said trust deed described, including the said 
land hereinbefore described as having been purchased from said 
county by complainant, Wm. Mabry. 

That such proceedings were had in said United States court in 
said cause that a decree was finally rendered therein at the June 
term, 1874, of said court declaring certain. of said bonds of said 
railway company, produced in evidence, to be liens on said lands by 
reason of said trust deed and mortgage and ordering the sale of the 
lands, including the lands of this complainant, by master in chan- 
cery of said United States circuit court, and the proceeds of such 
sale to be paid to the holders of said bonds of said railway company. 

That under said decree John A. Jones, master in chancery of said 
United States court, on the 18th day of September, 1877, did so offer 
said lands for sale under said decree and reported that he had sold 
the same to R. P. Glenn, N. M. Broadwell, Stephen A. Geodwin, 

Samuel J. Crooks, and Isaac Taylor, not as individuals, but 
216 ~=as trustees for the complainants in said decree; that after- 
wards John A. Jones, master as aforesaid, after the term of. 
fifteen months allowed by said decree for redemption of said lands 
from said decree to expire, executed and delivered to one N. M. 
Broadwell, who claimed to hold the certificate of such purchase by 
assignment, a deed purporting to convey said lands in said trust 
deed mentioned, among them being the said tract belonging to this 
complainant as aforesaid, and that said Broadwell conveyed the 
same May $lst, 1879, being the lands of said complainant aforesaid, 
to Joseph W. Ward, the defendant herein, and that said deed from 
suid master in chancery to said Broadwell was, on the 27th day of 
May, 1879, filed for record in the office of cireuit clerk and ex officio 
recorder of deeds in and for Wayne county and appears now of ree- 
ord on pages 297 to 316, inclusive, in Book 58 of said Deed Record, 
and and that said deeds from said N. M. Broadwell to Joseph W. 
Ward was also filed in the same office for record and appears now 
of record in said recorder’s office on page 409, in Book 38 of said 
records. 
217 And the court further finds that said complainant, Wil- 
liam Mabry, long before and at the time of the institution of 
said suit in chancery in the said United States court, was in the open, 
actual, and visible possession of said tracts of land in this cause in- 
volved and was not a party nor privy defendant or otherwise to 
said suit in said United States court. | 

And the court further finds that said Mount Vernon Railway 
Company did not nor did its assignees norany one for it file a plat 
of the survey of the line of its road with the county court of said 
Wayne county, nor did its assignees or any one for it construct or 
build or cause to be constructed and built a railroad into or through 
said Wayne county. 

Wherefore it is adjudged and decreed by the court that the con- 
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sideration for the execution of said trust deed and mortgage to Isaac 

Seymour by said Wayne county wholly and entirely failed,and that 

the said trust deed and mortgage so executed by 8. J. R. Wilson 
and T’. M. Scott is not the act of the county of Wayne, and 

218 that Wayne county had no power to execute the same, and 
that the same is null and void. 

That Wm. Mabry, not being a party to said decree in said United 
States court, whereon defendant in this case bases his titles to the 
tracts in this cause in controversy, and having purchased such 
tracts before the institution of the suit resulting in said decree, 
and being at the time of the institution of the suit and long before 
that in open, actual, and visible possession of said tracts of land, is 
in nowise bound nor affected by said decree nor was any lien by 
said decree legally or equitably fixed or established on his land in 
this cause involved, and that the said deed from said master in 
chancery to said Broadwell and from said Broadwell to said defend- 
ant, Joseph W. Ward, so far as they purport to convey the title to 
said tracts, to wit, the northwest of the southeast } section 4, town. 
» south, range 6, are inoperative and void and of no effect, and the 
same and each of them are declared to be clouds upon the title of 
complainant’s land and are hereby cancelled of record and to be 

forever hereafter for naught esteemed. 
219 It is further ordered that the defendant pay the costs of 
this proceeding, to be fixed by the clerk of this court, and 
that execution and fee bill issue therefore as proved by law. 


Approved. 
C. S. CONGER, Judge. 
STATE OF ILLINOIs, | 
Wayne County. 
I, R. E. Mabry, clerk of the circuit court in and for said county 
and State, do hereby certify that the foregoing is a true, perfect, and 
complete copy of a decree rendered at the March term, A. D. 1884, 
of the Wayne county circuit —, wherein William Mabry was plain- 
tiff and Joseph W. Ward was defendant. 
In testimony whereof I have hereunto set my hand ahd 
[sEAL.| seal, at my office, in Fairfield, this 28th day of May, A. D. 


1884. 
R. E. MABRY, Clerk. 


(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 


~ se . 
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220 Plea & Answer of Malinda Sanders. 
In Circuit Court United States, Southern Dist. Ills. June Term, 188-4. 
FERNANDO B. HANE } 


v. 
JOHN J. BuRHAM ef al. ( 


Intervening in suit of— 


Evizapetu H. TAYLor 
v. Bill to Reforeclose a Mortgage. 
J. B. Bozartrna et al. 


The separate plea and answer of def’t, Malinda Sanders, to complain- 
ant’s bill of complaint. 


This def’t, to all the relief sought by the bill, and also to the dis- 
covery thereby sought, except the discovery sought by or in respect 
of so much of the said bill as prays that this def’t may — and set 
forth whether the county of Wayne executed a deed and mortgage 
to the use of the Mt. V. R. R. Co., dated April 20th, 1859, to secure 
the payment of $800,000 of the bonds of the Mt. V. R. R. Co., and 
that this def’t purchased of the county of Wayne only the equity of 

redemption to redeem from the said mortgage— 
221 This defendant does plead in bar, and for plea says— 

That on the — day of , 1880, this deft filed in the 
circuit court of Wayne county, Ills. his bill of complaint against 
Walter B. Scates to set aside his deed made and executed to him by 
N. M. Broadwell as a cloud on this def’t’- land, to wit, the S. W.S. E. 
section 11, town. 2 south, 5 east, 3 P. M., being the lands described 
in the complainant’s Lill mentioned. 

That the said Walter B. Scates appeared in the said cause filing 
first a demurrer, and, after argument on the the said demurrer, the 
sane being overruled, he filed a plea setting up title by virtue of a 
decree obtained in a case entitled John W. Kennicott et a/. vs. The 
County of Wayne, at the June term, 1874, of this court, with a sale 
of the land on the 18th day of Sept., 1877, and by deed under the 
said sale, dated the 4 day of May, 1879, which plea was alike over- 
ruled, after which he filed an answer; whereupon this def’t filed a 
replication, and after full proof was taken and argument of 

counsel the court entered a decree declaring his title was a 
222 cloud on the title of this def’t’- land, as above described, and 

that the same were null and void, and which is more fully 
shown by said decree, which this def’t here pleads in bar, a true copy 
of which is here attached, marked Ex. A, and made a part of this 
plea. ) 

All of which matters and things this def’t avers to be true, and 
pleads the same to the whole of the said bill, except such part of 
discovery thereby sought as aforesaid, and this def’t prays the judg- 
ment of this honorable [court] whether he ought to be compelled to 
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make anv further or other answer to so much of the said bill as is 
hereby pleaded to, and prays to be hence dismissed with his cost. 

And, for answer to such parts of the said bill as are excepted by 
this def ’t, admits that he purchased the said land from the county 
of Wayne. 

But denies that he purchased only the equity of redemption, and 
avers that he purchased the legal title in fee under a power whereof 
the county of Wayne had the right and power to convey the fee, as 

is here shown by the following: 
223 Ist. The Congress of the United States duly passed an act— 

act approved Sept. 28th, 1850—entitled An act to enable the 
State of Arkansas and other States to reclaim the swamp land within 
their limits, and in pursuance thereof the Secretary of the Interior 
of the United States caused a patent to be issued to the State of Illi- 
nois for the said lands so specified and described, hereinbefore set 
out and particularly deseribed in the abstract. 

2nd. The Legislature of the State of Illinois passed an act, ap- 
proved by the Goverror of said State on the 22nd day of June, 1852, 
entitled An act to dispose of the swamp and overflowed lands and 
pay the expense of surveying and selecting the same, vesting the 
title to said lands in Wayne county. 

And to so much of complainant’s bill as sets up and alleges that 
the county of Wayne executed a trust deed and mortgage, dated 
April 20th, 1859, on the land now sought to be reforeclosed this de- 
fendant denies. | 

He admits that S. J. R. Wilson and T. M. Scott, two of the 
224 county judges, did sign a pretended deed and mortgage, which 
was put of record as charged. 

But det’t denies that it was the act of the county of Wayne or by 
any power vested in the county of Wayne, but avers that it was 
done without any power existing for the county of Wayne to be 
bound. 

That it was thereby alone the act of S. J. R. Wilson and T. M. 
Scott, it being done out of any term of court, either generalor special, 
without any notice to the other county judge, although he was re- 
siding in the county. 

And def’t avers that there was no power either for the county of 
Wayne to aid the Mt. V. R. R. Co. nor for the R. R. Co. to secure 
the aid of the county by the so-called mortgage of the swamp land, 
as will appear by the said trust deed and mortgage on their face. 

Defendant admits that certain parties, to the number of over forty, 
claim title or right under and by virtue of being successor- and as- 

signees of the Mt. V. R. R. Co., and, claiming to hold the bonds 
225 of the Mt. V. R. R. Co., went through a proceeding in this 

court and obtained a decree to sell the said land without this 
def’t being a party thereto, as set out in complainant’s bill, and that 
deeds were made to parties pretending to purchase, and that this 
def’t and many more did institute suit to set aside the same, as 
alleged in complainant’s bill, which was commenced on the — day 
of , 1880, in the circuit court of Wayne county, it being for the 
Oct. term of that court. 
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That a large number of suits were so commenced, being of like 
character. 

That the same and each was defended by said Walter b. Scates 
the party defendant therein— 

Ist by demurrer, then by plea, then by answer, and full! evidence 
taken. 

That the said court, at the Oct. term, 1881, in the case of Preston 
R. King vs. Walter B. Scates, one of the same class, decreed that 
said Scates’ title so obtained with his deeds of record were null and 
void and were a cloud on the title of this defendant. 

Whereupon the said Walter .B. Scates took an appeal to 

226 the supreme court of the State of Ills. and by agreement all 

other cases, among which was the case of the def’t vs. said 
Scates, were he!d in abeyance until the same were passed upon. 

That said supreme court affirmed the decision of the lower court, 
which decision is now reported and published in Freeman’s advance 
sheets of Ills. Reports, which is made a part of this answer. 

That this deft had so instituted a suit, which was held in abeyance 
until the supreme court of the State of Illinois should so pass upon 
the case of P. R. King vs. Walter b. Scates. 

That at the March term, 1884, of the said Wayne county court the 
defendant’s case vs. Walter B. Scates, involving the 8S. W.S. E. see. 
11, town 2 8.,5 range east, 3 P. M., was taken up — decree rendered in 
said cause decreeing that the consideration for the execution of the 
said mortgage and trust deed totally and wholly failed. 

That the act of S. J. R. Wilson and T. M. Scott in executing 
the said deed and mortgage was not the act of the county of 

Wayne. 
227 That the county of Wayne had no power toexecute a mort- 
gage to the use of the Mt. V. R. R.Co., and they were and are 
null and void and a cloud on the title of this def’t,and decreed that 
they and all title thereat acquired be cancelled of record. 

That same suits were pending in said court long before the said 
complainant, Fernando B. Hane, claimed to have acquired title to 
the said land by purchase of the said Walter B. Scates. 

And this defendant, further answering, denies that the complain- 
ant is entitled to the relief or any part thereof in the said bill of com- 
plaint, and prays a severance from other defendants in this cause 
and to be dismissed with his reasonable costs and charges in this 


behalf most wrongfully sustained. | 
MALINDA SANDERS. 


H. TOMPKINS, 
Def’t's Ati’y. 


STATE OF ILL., es 
Wayne County, J 


Personally appeared before me this 30th day of May, 1884, 
228 Malinda Sanders, the above-named def’t, and, being duly 
sworn, says that the facts set forth in the above plea are true, 
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and the matters stated on information and belief that she believes 
the same true. 


A. R. ROBINSON, 


Justice of the Peace. 


Exursit “A” to Plea of Malinda Saunders. 


STATE OF ILLINOIS, | ... 
: 8s 
Wayne County, j 


Wayne County Circuit Court, to March Term, A. D. 1884. 


MALINDA oe 
vs. Bill to Remove Cloud from Title. 
WALTER B. ScATEs. j 


This cause having been submitted to this court for decision at its 
March term, 1884, it being the 5 day of April and being the 10 day 
of the term, on the bill, answer, replication, exhibits, and proof, both 
oral, docume ntary, and in depositions, with stipulations and agree- 
ment of counsel, and having been fully considered by the court, and 

the court, now being “fully advised in the premises, finds that 
229 the county of Wayne, in the State of Illinois, being the 
owner of the lands in this cause involved, described as fol- 
lows, to wit, the southwest quarter of the southeast quarter section 
eleven, town. two south, range five east, all in said Wayne county, 
Illinois, and on the Ist day of November, 1864, “ said county of 
Wayne sold and conveyed said 8. W. S. E. see. 2. v 26. @. i 
east, to one Richard Sanders, and the deed to him was filed for rec- 
ord and recorded in Book 2, page 482, of Wayne county records ; and 
on the 27th day of Aug., 1875, by will he sold and conveyed the 
same to Malinda Sanders, his wife, the complainant, and that said 
grantee paid to said Wayne county at the time of his purchase a 
00d and valuable consideration for each of said tracts, being tie 
full and reasonable value thereof at the time of such purchase and 
conveyance, and that said purchaser and complainant, immediately 
after receiving the deed therefor from said county, entered into the 
actual possession of said tract and retained such open and notorious 
aud adverse possession of said tract, paying tax each and every year 
to the commencement of this suit. 
230 The court further finds that 8S. J. R. Wilson and T. M. 
Scott, judges of the county court of Wayne county, on the 
20th day of April, 1859, executed a certain deed of trust, and also 
a mortgage of the same date, Ly two only of the three judges at what 
purported to be a special meeting of the county court without notice 
to the third, whereby it conveyed to Isaac Seymour, as a trustee, as 
a trust the said tracts of land hereinbefore described, together with 
many other tracts, to secure certain bonds of the Mount Vernon 
Railroad Company upon certain conditions and for certain purposes, 
hereinafter more fully set out. 
That said county of Wayne was in nowise indebted to said rail- 
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way company nor to any holder of its bonds nor to any one by 
reason of said bonds, nor was it liable in any way for their payment ; 
but that the purport of the said trust deed and mortgage was to 
secure the building of said company’s railway within and through 
said county, upon the consideration that they, the Mount Vernon 

Railroad Company, had acquired by assignment a certain 
231 contract made by the county of Wayne and a certain firm 

named Vanduser, Smith & Co., whereby it was agreed that 
upon the performance of the certain undertaking on the part of 
Vanduser, Smith & Co. by the said railway company the said lands 
should be liable under said trust deed and mortgage to the payment 
of said bonds and might become liens upon the said lands, and that 
the consideration and only consideration for the pretended execution 
of said trust deed by said county was the construction and comple- 
tion of said railroad through said county as aforesaid under thesaid con- 
tract made with Vanduser, Smith & Co.; and the court further finds 
that no railroad or part of railroad was ever constructed, but was 
abandoned in August, 1860. 

That one N. W. Broadwell, through whom defendant holds, and 
the defendant had actual knowledge of the want of consideration 
money for the county of Wayne to execute said mortgage, and had 
also actual knowledge of the complete and utter failure of such con- 

sideration before they purchased said lands. 
232 The court also further finds that on the 7th day of March, 

1865, John W. Kennicott, together with certain other persons, 
all claiming to be holders and owners of the bonds of the said 
Mount Vernon Railway Company, filed their certain bill in chan- 
cery in the circuit court of the United States for the southern dis- 
trict of Illinois, impleading as defendants the said Mount Vernon 
Railroad Company and ‘the said county of Wayne as defendants 
and as the only defendant thereto, and by various amendments 
thereafter had finally prayed the aid of said United States court to 
the end that the said trust deed and mortgage be declared a lien 
upon said lands in said trust deed described, including said land 
hereinbefore described as having been purchased from said county 
by complainant and his grantor. 

That such proceedings were had in said United States court in 
said cause that a decree was finally rendered therein at tne June 
term, 1874, of said court declaring certain of said bonds of said 

railway eompany produced in evidence to be liens.on said 
233 lands by reason of said trust deed and mortgage and order- 

ing the sale of the lands, including the lands of this com- 
plainant, by master in chancery of said United States circuit court, 
and the proceeds of such sale to be paid to the holders of said bonds 
of said railway company. 

That under said decree John A. Jones, master in chancery of said 
United States court, on the 18th day of September, 1877, did so offer 
said lands for sale under said decree and reported that he had sold 
the same to R. P. Glenn, N. M. Broadwell, Stephen A. Goodwin, 
Samuel J. Crooks, and Isaac Taylor, not as individuals, but as trustees 
for the complainants in said decree. 
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That afterwards John A. Jones, master as aforesaid, after the term 
of fifteen months allowed by said decree for redemption of said 
lands from said decree to expire, executed and delivered to one N. 
M. Broadwell, who claimed to hold the certificate of such purchase 
by assignment, a deed purporting to convey said lands in said trust 
deed mentioned, among them being the said tract belonging to this 

complainant as aforesaid, and that said Broadwell conveyed 
234 the same May 3lst, 1879, being the lands of said complain- 

ant aforesaid, to Walter B. Scates, the defendant herein, and 
that said deed from said master in chancery to said Broadwell was 
on the 27th day of May, 1879, filed for record in the office of circuit 
clerk and ex officio recorder of deeds in and for Wayne county, 
and appears now of record on pages 297 to 316, inclusive, in Book 
38 of said deed record, and among which lands so described is in- 
cluded the complainant’s; that said deeds from said N. M. Broad- 
well to Walter B. Scates was also filed in the same office for record, and 
appears now of record in said recorder’s office on page 350, in Book 
B of said records. 

And the court further finds that said complainant, Malinda San- 
ders, long before and at the time of the institution of said suit in 
chancery in the said United States court, was in the open, actual, 
and visible possession of said tracts of land in this cause involved, 
and was not a party privy defendant or otherwise to said suit in said 

United States court. 
235 And the court further finds that said Mount Vernon Rail- 
road Company did not nor did its assignees nor any one for 
it file a plat of the survey of the line of its road with the county 
court of said Wayne county, nor did its assignees or any one for it 
construct or build or caused to be constructed and built a railroad 
into or through said Wayne county. 

Wherefore it is adjudged and decreed by the court that the con- 
sideration for the execution of said trust deed and mortgage to 
Isaac Seymour by said Wayne county wholly and entirely failed, 
and that the said trust deed and mortgage so executed by 8. J.. R. 
Wilson and T. M. Scott is not the act of the county of Wayne, and 
that Wayne county had no power to execute the same, and that 
they were and are null and void. 

That Malinda Sanders, not being a party to said decree in said 
United States court, whereon defendant in this case bases his titles 

to the tracts in this cause in controversy, and having pur- 
236 chased such tracts before the institution of the suit result- 

ing in said decree, and being at the time of the institution of 
the suit and long before that in open, actual, and visible possession 
of said tracts of land, is in nowise bound nor affected by said de- 
cree, nor was any lien by said decree legally or equitably fixed or 
established on his land in this cause involved, and that the said deed 
from said master in chancery to said Broadweli and from said 
Broadwell to said defendant, Walter B. Scates, so far as they pur- 
port to convey the title to said tracis, to wit, the S. W.S. E. sec. 11, 
T. 2S., R. 5 east, are inoperative and void and of no effect, and the 
same and each of them are declared to be clouds upon the title of 
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complainant’s land and are hereby cancelled of record and to be for- 
ever hereafter for naught esteemed. 

It is further ordered that the defendant pay the costs of this pro- 
ceeding, to be fixed by the clerk of this court, and that execution and 
fee bill issue therefore as proved by law. 


Approved. 
C. 8. CONGER, Judge. 


237 Strate or ILLINo!is, \ ss 
Wayne County, 


I, R. E. Mabry, clerk of the circuit court in and for said county 
and State, do hereby certify that the foregoing isa true, perfect, and 
complete copy of a decree rendered at the March term, A. D. 1884, 
of the Wayne county circuit court, wherein Malinda Saunders was 
plaintiff and Walter B. Scates was defendant. 

In witness whereof I have hereunto set my hand and af. 
[sean.] fixed the seal of said court, at my office, in Fairfield, this 


May 27th, A. D. 1884. 
R. E. MABRY, Clerk. 
(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 


Plea & Answer of M. M: Wheeler. 


In Circuit Court United States, Southern District Illinois. June 
Term, 1884. 


238 FerRNanpbo B. HANE 
v. 
J. J. Buraam et al. 


Intervening in suit of— 


ELIzABETH H. Taytor 
v. ft to Reforeclose a Mortgage. 
J. B. Bozartu. 


The separate plea and answer of def’t, M. M. Wheeler, to complain- 
ant’s bill of complaint. 


This def’t, to all the relief sought by the bill, and also to the dis- 
covery thereby sought, except the discovery sought by or in respect 
of so much of the said bill as prays that this defendant may answer 
and set forth whether the county of Wayne executed a deed and 
mortgage to the use of the Mt. Vernon R. R. Co., dated April 20th, 
1859, to secure the payment of $800,000 of the bonds of the Mt. V. 
R. R. Co., and that this def’t purchased of the county of Wayne only 
the equity of redemption to redeem from the said mortgage—this 
def ’t does plead in bar, and for plea says— 

That on the — day of , 1880, this def’t filed in the circuit 

239 court of Wayne county, Ills., his bill of complaint against 
Joseph W. Ward to set aside his deed made and executed to 
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him by N. M. Broadwell as a cloud on this def’t’s land, to wit, the 
N, $ of N. E. see. 27, town. 28., 6 east, 3 P. M., being the lands de- 
scribed in the complainant’s bill mentioned. 

That the said Walter B. Scates appeared in the said cause for the 
said def’t, filing first a demur, and, after argument on the said demur, 
the same being overruled, he filed a plea setting up his title by virtue 
of a decree obtained in a ease entitled John W. Kennicott et al. vs. 
The County of Wayne, at the June term, 1874, of this court, with a 
sale of the land on the 18th day of Sept., 1877, and by deed under 
the said sale, dated the 4th day of May, 1879, which plea was alike 
overruled, after which he filed an answer. 

Whereupon this def’t filed a replication, and after full proof was 
taken and argument of counsel the court entered a decree declaring 
his title was a choud on the title of this def’t’s land, as above de- 

scribed, and that the same were null and void, and which 1s 
240 more fully shown by said decree, which this def ’t here pleads 

in bar, a true copy of which is here attached, marked Ex. A, 
and made a part of this plea. | 

All of which matters and things this def’t avers to be true, and 
pleads the same to the whole of the said bill, except such part of das- 
covery thereby sought as aforesaid, and this def’t prays the judg- 
ment of this honorable court whether he ought to be compelled to 
make any further or other answer to so much of the said bill as is 
hereby pleaded to, and prays to be hence dismissed with his cost. 

And, for answer to such parts of the said bill as are excepted by 
this def’t, admits that he purchased the said land from the county 
of Wayne, but denies that he purchased only the equity of redemp- 
tion, and avers that he purchased the legal title in fee under a power 
whereof the county of Wayne had the right and power to convey 
the fee, as is here shown by the following: 

Ist. The Congress of the United States duly passed an act—act 

approved Sept. 28th, 1850—entitled An act to enable the State 
241 of Arkansas and other States to reclaim the swamp lands 

within their limits, and in pursuance thereof the Secretary of 
the Interior of the United States caused a patent to be issued to the 
State of Illinois for the said lands so specified and described, here- 
inbefore set out and particularly described in the abstract. 

2nd. The Legislature of the State of Illinois passed an act, ap- 
proved by the Governor of said State on the 22nd day of June, 1852, 
entitled An act to dispose of the swamp and overflowed lands and 
pay the expense of surveying and selecting the same, vesting the 
title to said lands in Wayne county. 

And to so much of complainant’s bill as sets up and alleges that 
the county of Wayne executed a trust deed and mortgage, dated 
April 20th, 1859, on the land now sought to be reforeclosed, this 
def ’t denies. 

He admits that 8. J. R. Wilson and T. M. Scott, two of the county 
judges, did sign a pretended deed and mortgage, which was put of 
record, as charged ; but def’t denies that it was the act of the county 

of Wayne or by any power vested in the county of Wayne, 
242 but avers that it was done without any power existing for the 
county of Wayne to be bound. 
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That it was thereby alone the act of S. J. R. Wilson and “T. M. 
Scott, it being done out of any term of court, either general or special, 
without any notice to the other county judge, although he was re- 
siding in the county. 

And def’t avers that there was no power either for the county of 
Wayne to aid the Mt. V. R. R. Co. nor for the R. R. Co. to secure 
the aid of the county by the so-called mortgage of the swamp lands, 
as will appear by the said trust deed and mortgage on their face. 

That certain parties, to the number of over forty, claim title or 
right under and by virtue of being successors or assignees of the Mt. 
V. R. R. Co., and, claiming to hold the bonds ofthe Mt. V. R. R. Co., 
went through a proceeding in this court and obtained a decree to 
sell the said land without this deft being a party thereto, as set out 
in complainant’s bill, and that deeds were made to parties pretend- 

ing to purchase, and that this deft and many more did insti- 
243 tute suit to set aside the same, as alleged in complainant’s bill, 
which was commenced on the — day of , 1880, in the cir- 
cuit court of Wayne county, it being for the Oct. term of that court. 

That a large number of suits were so commenced, being of like 
character ; that the same and each was defended by said Walter B. 
Scates, the party def’t therein, Ist by demur, then by plea, then by 
answer, and full evidence taken ; that the said court, at the Oct. term, 
1881, in the case of Preston R. King vs. Seates, one of the same class, 
decreed that said Seates’ title so obtained with his deeds of record 
were null and void and were a cloud on the title of this defendant. 

Whereupon the said Walter B.Scates took an appeal tothe supreme 
court of the State of Illinois,and by agreement all other cases, among 
which was the case of the def’t vs. said Ward, were held in abey- 
ance until the same was passed upon; that the supreme court 
affirmed the decision of the lower court, which decision is now re- 
ported and published in Freeman’s advance sheets of Ills. Reports, 

which is made a part of this answer. 
244 That this def’t had so instituted a suit, which was held 
in abeyance until the supreme court of the State of Ills. should 
so pass upon the case of P. R. King vs. Walter B. Seates. 

That at the March term, 1884, of the said Wayne county court 
the defendant’s case vs. Walter B. Scates, involving the N. 3 N. E. 
} sec. 27, town. 2 south, range 6 east, 3 P. M., was taken up and the 
decree rendered in said cause, as set out In Ex. A, decreeing that 
the consideration for the execution of the said mortgage and trust 
deed totally and wholly failed. 

That the aet of S. J. R. Wilson and T. M. Scott in executing the 
said deed and mortgage was not the act of the county of Wayne; 
that the county of Wayne had no power to execute a mortgage to 
the use of the Mt. V. R. R. Co., and they were and are null and 
void and a cloud on the title of this def’t, and decreed that they and 
all title thereat acquired be cancelled of record. 

That same suits were pending in said court long before the said 
complainant, F. B. Hane, claimed to have acquired title to the said 
land by purchase of the said Joseph W. Ward. 
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245 And this def’t, further answering, denies that the com- 

plainant is entitled to the relief or any part thereof in the 
said bill of complaint —, and prays a severance from other defend- 
ants in this cause, and to be dismissed with his reasonable custs and 
charges in this behalf most wrongfully sustained. 

M. M. WHEELER. 
H. TOMPKINS, 
Def’t’s Sol. 


STATE OF ILIs., 
y ¥ SS . 
Wayne County, 


Personally appeared before me this — day of May, 1884, the 
above-named def’t, M. M. Wheeler, and, being duly sworn, says 
that the facts stated in the foregoing plea are true, and that the 
matters stated on information and belief he believes the same to be 


true. 
R. E. MABRY, 
Cir. Clerk. 


Exursir “A” to Pléa of M. M. Wheeler. 


STATE OF ILLINOIs, 
4 ’ SS 
Wayne County, 


Wayne County Cireuit Court, to March Term, A. D. 1884. 


246 M. M. WHEELER ) 
v. Bill to Remove Cloud from Title. 
JosEPH W. Warp. ( 


This cause having been submitted to this court for decision at its 
March term, 1854, it being the 5 day of April, 1884, and being the 
10th day of the term, on the bill, answer, replication, exhibits, and 
proof, both oral, documentary, and in depositions, with stipulations 
and agreed by counsel, and having been fully considered by the 
court, and the court, now being fully advised in the premises, 
finds— 

That the county of Wayne, in the State of Illinois, being the 
owner of the lands in this cause involved, described as follows, to 
wit, the north half of the northeast quarter section twenty-seven, 
allin T.28., R. 6 east, in said Wayne county, Illinois— 

And on the 30th day of December, 1863, the said county of Wayne 
sold and conveyed said N. 3 N. E. sec. 27, T. 2S., R. 6 east, to 
M. M. Wheeler, the complainant, and the deed to him was filed for 
record April 13th, 1866, and recorded in Book —, page 229, of 

Wayne County Records; and that said grantee paid to said 
247 Wayne county at the time of his purchase a good and valu- 
able consideration for each of said tracts, being the full and 
reasonable value thereof at the time of such purchase and convey- 
ance, and that said purchaser and complainant, immediately after 
receiving the deed therefor from said county, entered into the actual 


oe 
“ 
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possession of said tract and retained such open and notorious and 
udverse possession of said tract; that he has paid all taxes assessed 
each and every year since 1863 to the commencement of this suit. 

The court further finds that S. J. R. Wilson and T. M. Seott, 
judges of the county court of Wayne county, on the 20th day of 
April, 1859, executed a certain deed of trust, and also a mortgage of 
the same date, by two only of the three judges, at what purported to 
be a special meeting of the county court, without notice to the third, 
whereby it conveyed to Isaac Seymour, as a trustee, as a trust the 
said tracts of land hereinbefore described, together with many other 

tracts, to secure certain bonds of the Mount Vernon Railroad 
248 Company upon certain conditions and for certain purposes, 
hereinafter more fully set out. 

That said county of Wayne was in nowise indebted to said railway 
company nor to any holder of its bonds nor to any one by reason 
of said bonds, nor was it liable in any way for their payment, but 
that the purport of the said trust deed and mortgage was to secure 
the building of said company’s railway within and through said 
county, upon the consideration that they, the Mount Vernon Railroad 
Company, had acquired by assignment a certain contract made by 
the county of Wayne and a certain firm named Vanduser, Smith & 
Co., whereby it was agreed that upon the performance of the certain 
undertaking on the part of Vanduser, Smith & Co. by the said rail- 
way company the said lands should bé liable under said trust deed 
and mortgage tothe payment of said lands and might become liens 
upon the said lands, and that the consideration and only con- 

sideration for the pretended execution of said trust deed by 
249 said county was the construction and completion of said rail- 

road through said county as aforesaid under the said con- 
tract made with Vanduser, Smith & Co; and the court further finds 
that no railroad or part of railroad was ever constructed, but was 
abandoned in August, 1860. 

That one N. W. Broadwell, through whom defendant holds, and 
the defendant had actual knowledge of the want of consideration 
money for the county of Wayne to execute said mortgage, and had 
also actual knowledge of the complete and utter failure of such con- 
sideration before they purchased said lands. 

The court also further finds that on the 7th day of March, 1865, 
John W. Kennicott, together with certain other persons, all elaim- 
ing to be holders and owners of the bonds of the said Mount Vernon 
Railway Company, filed their certain bill in chancery in the ctreuit 
court of the United States for the southern district of Illinois, im- 
pleading as defendants the said Mount Vernon Railroad Company 
and the said county of Wayne as defendants and as the only de- 

fendant thereto, and by various amendments thereafter had 
250 finally prayed the aid of said United States court to the end 

that the said trust deed and mortgage be declared a lien 
uvon said lands in said trust deed deseribed, including said lands 
hereinbefore described as having been purchased from said county 
by complainant. 

That such proceedings were had in said United States court in 
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said cause that a decree was finally rendered therein at the June 
term, 1874, of said court declaring certain of said bonds of said rail- 
way company produced in evidence to be liens on said lands by 
reason of said trust deed and mortgage and ordering the sale of the 
lands, including the lands of this complainant, by master in chan- 
cery of said United States circuit court, and the proceeds of such sale 
to be paid to the holders of said bonds of said railway company. 

That under said decree John A. Jones, master in chancery of said 
United States court, on the 18th day of*‘September, 1877, did so offer 

. said lands for sale under said decree and reported that he 

251 had sold the same to R. P. Glenn, N. M. Broadwell, Stephen 

A. Goodwin, Samuel J. Cooks, and Isaac Taylor, not as indi- 
viduals, but as trustees for the complainants in said decree. 

That afterwards John A. Jones, master as aforesaid, after the term 
of fifteen months aliowed by said decree fo expire for redemption of 
said lands from said decree to expire, executed and delivered to one 
N. M. Broadwell, who claimed to hold the certificate of such purchase 
by assignment, a deed purporting to convey said lands in said trust 
deed mentioned, among them being the said tract belonging to this 
defendant as aforesaid, and that said Broadwell conveyed the same 
May 3lst, 1879, being the lands of said complainant aforesaid, to 
Joseph W. Ward, the defendant herein, and that said deed from said 
master in chancery to said Broadwell was on the 27th day of May, 
1879, filed for record in the office of circuit clerk and ez officio re- 
corder of deeds in and for Wayne county, and appears now of record 
on pages 297 to 316, inclusive, in Book 38 of said deed record, and 

that said deeds from said N. M. Broadwell to Joseph W. Ward 
252 was also filed in the same office for record, and appears now 

of record in said recorder’s office, on page 409, and the other 
at page —, both in Book 38 of said records. 

And the court further finds that said complainant, M. M. Wheeler, 
long before and at the time of the institution of said suit in chancery 
in the said United States court, was in the open, actual, and visible 
possession of said tracts of land in this cause involved and was not 
a party nor privy defendant or otherwise to said suit in said United 
States court. 

And the court further finds that said Mount Vernon Railway 
Company did not nor did its assignees nor any one for it file a plat 
of the survey of the line of its road with the county court of said 
Wayne county, nor did its assignees or any one for it construct or 
build or cause to be constructed or built a railroad into or through 
said Wayne county. 

Wherefore it is adjudged and decreed by the court that the 

253 consideration for the execution of said trust deed and mort- 

gauge to Isaac Seymour by said Wayne county wholly and en- 

tirely failed, and that the said trust deed and mortgage so executed 

by S. J. R. Wilson and T. M. Scott is not the aet of the county of 

Wayne, and that Wayne county had no power to execute the same, 
and that the same is null and void. 

That M. M. Wheeler, not being a party to said decree in said United 
States court, whereon defendant in this case bases his titles to the tracts 
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in this cause in controversy, and having purchased such tracts before 
the institution of the suit resulting in said decree, and being at the 
time of the institution of the suit and long before that in open, actual, 
and visible possession of said tracts of land, is in nowise bound nor 
affected by said decree, nor was any lien by said decree legally or 
equitably fixed or established on his land in this cause involved, 
and that the said deed from said master in chancery to said Broad- 
well and from said Broadwell to said defendant, Joseph W. Ward, so 
far as they purport to convey the title to said tracts, to wit, 
254 the N.} of the northeast } section 27,town. 2 south, range 6 east, 
are inoperative and void and of no effect, and the same and 
each of them are declared to be clouds upon the title of complainant’s 
land, and are hereby cancelled of record and to be forever hereafter 
for naught esteemed. 
It is further ordered that the defendant pay the costs of this pro- 
ceeding, to be fixed by the clerk of this court, and that execution 
and fee bill issue therefor as proved by law. 


Approved. 
C. S. CONGER, Judge. 


STATE OF ILLINOIS, as 
Wayne County, 


I, R. E. Mabry, clerk of the circuit.court in — for the county of 
Wayne and State of Illinois, do hereby certify that the foregoing is 
a true, perfect, and complete copy of a decree rendered at the March 
term, A. D. 1854, of the Wayne county circuit court, wherein M. M. 
Wheeler was plaintiff and Joseph W. Ward was defendant. 

In testimony whereof I have hereunto set my 
[seAL.; 255 hand andyaffixed the seal of said court, at my office, 
in Fairfield, this the 28th day of May, A. D. 1884. 


R. E. MABRY, Clerk. 
(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 


And alsu on the same day and year last aforesaid, to wit, June 
2nd, 1884, came the defendant, J. B. Borah, by his solicitor, and filed 
in the said elerk’s office his disclaimer in said cause ; which said dis- 
claimer is in the words and figures following, to wit : 
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Desclaimer of J. B. Borah. 
Circuit Court United States, Southern Dist. Ills. June Term, 1884. 


FERNANDO B. Hane 
vs. 


Intervening in cause of— 


EvizABETH H. Taytor ) ; 
v ‘tes to Reforeclose a Mortgage. 


J. B. Bozarru. 


256 ‘The disclaimer of J. B. Borah, one of the defendants, to the 
above bill of complaint. 


This defendant, saving and reserving to himself now and at all 
times hereafter all manner of advantage and benefit of exceptions 
and otherwise that can or may be had and taken to the many un- 
truths, uncertainties, and imperfections in the said complainant’s 
bill of complaint contained, for answer thereunto or unto so much or 
such part thereof as is material for this def’t to make answer unto— 
he answers and says that he fuliy and absolutely disclaims all man- 
ner of right, title, and interest whatsoever in and to the N. E. N. E£. 
sec. 35, town. 1 N., R. § east, having conveyed the same to T. H. B. 
King over 15 years ago, which appears of record in the record of 
deeds of Wayne Co. 

And this defendant denies all and all manner of unlawful combi- 
nation and confederacy unjustly charged against him in and by the 
bill of complaint, without this, that any other matter or thing in 
said bill: contained material or necessary for this defendant to 

make answer unto and not herein well and sufficiently 
257 answered unto, confessed or avoided, traversed or denied, as 

true; all which matters and things defendant is ready to 
aver, maintain, and prove as this honorable court shall direct, and 
humbly prays to be hence dismissed with his reasonable costs and 
charges in this behalf most wrongfully sustained. 


J. B. BORAH. 
H. TOMPKINS; Resp’t’s Sol’r. 


STATE OF ILLs., ; 
Wayne Co., , ™ 


I, H. Tompkins, the att’y for J. B. Borah, being duly sworn, say 
that I have examined the record of deeds of the recorder’s office of 
Wayne county, and that the above disclaimer is true. 


H. TOMPKINS. 
(Endorsed :) Filed June 2nd, 1884. J. A. Jones, clerk. 
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And afterwards, to wit, on the 3rd day of June, in the year 

258 last aforesaid (A. D. 1884), came the defendant, Van. R. Price, 

by his solicitors, and filed in said clerk’s office his demurrer in 

said cause; which said demurrer is in the words and figures follow- 
ing, to wit: 


Demurvrer of Van R. Price. 
United States Circuit Court. June Term, 1884. 
EvizaBetTu H. oe et al., Complainants, 
J. B. Bozartu ol al. , Respondents. } 


Now comes Van R. Price, one of the defendants in the above 
cause, and says that the bill of complaint filed by said complainants 
is insufficient in law for him to be required to answer thereto, and 
this he prays may be inquired of by the court. 

McCARTNEY & MILLER, 
Att’ys for Def’t Price. 


(Endorsed :) Filed June 3rd, 1884. J. A. Jones, clerk. 


And afterwards, to wit, on the 5th day of June, in the year 

259 ~— last aforesaid (A. D. 1884), came the defendant, G. J. George, 

in person, and filed in the said clerk’s office his answer in 

said cause; which said answer is in the words and figures following, 
to wit: 


Answer of G. J. George. 


UNITED STATES OF AMERICA, 
Southern District of Illinois, } 3 


June Term, 1884. 


EvizABetu H. Tayeor et al. 
v. No. 6309. In Chancery. 
J.B. BRozartu et al. ( 


G. J. George, one of the respondents to interve-ing petition filed 
in above cause, for answer to same, so far as he is affected thereby, 
answering, says to the court-— 

That he has none, nor did not have at the time of the filing of 
said petition, any kind of interest or claim to any of the lands de- 
scribed therein and does not desire to have, and most respe ctfully, 
in his own proper person and behalf, asks the court to distmiss him 


without cost. 
G. J. GEORGE, P. 8. 


(Endorsed :) Filed June 5 1884. J. A. Jones, clerk. 
14—147 
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260 And afterwards, to wit, on Tuesday, the 30th day of Sep- 

tember, in the year last aforesaid (A. D. 1884), at the June 
term of said court, the following proceedings were had in said court 
in said cause and entered of record, to wit: 


Order Allowing Complainants to Take Testimony, &c. 


. JAMES C. CloyD 
v T. No. 118. In Chancery. 


CLARISSA JORDAN et al. 


C. T. AUSTIN 
v. In Chancery. 
MARSHALL Book et al. 


JOHN B. CoRNELL 
v. In Chancery. 
THomAS J. PetryJouHN et al. 


EvizABetTH H. TAaYtor 
v. In Chancery. 
J. B. Bozartnu et al. 


And now, at this day, comes as well the defendants, by Tompkins 
and Hanna, their solicitors, as the said complainants, by Beecher 
& Scates & Whitney, their solicitors, and upon motion of 

261 complainants’ solicitors, and after hearing counsel, it is 
ordered that leave is hereby granted to complainants’ solic- 

itors or any thereof to take the deposition in rei perpetuam memoriam 
of Angus M. Grant, at Mount Vernon, in the State of Illinois, before 
John S. Bogan, clerk of the circuit court, Jefferson county, in said 
State, upon the 27th day of October, 1884, or upon such other day 
as the parties can mutually agree upon; and it is further ordered 
that John A. Jones, Esq., the clerk of this court, shall forward 
safely to said clerk at Jefferson county the following papers and 
documents, being files of the case of John W. Kennicott et al. vs. 
soard of Supervisors of Wayne County ef als, being the suit to 
foreclose the swamp lands of Wayne county, for use in taking 
said deposition, viz: Schedule A referred to in order, contract of 
Wayne county with Van Duzer, Smith & Company to build 
railroad in Wayne county, dated 19th November, 1858; supple- 
mental contract thereto, dated December 27th, 1858; assignment 
of said contract to the Mount Vernon R. R. Company, dated Sep- 
tember 12, 1859; contract to deposit bonds with Hersey, dated 
April 27, 1859; order of Z. Casey, president Mt. Vernon 

262 RK. R. to N. A. Smith, treasurer, to deliver to Ira Hersey 
the bonds, June 15, 1859; receipt of Ira Hersey for said 
bonds under said order, dated June 20th, 1859; receipt from S. J. 
R. Wilson to Charles W. Lewis, treasurer of Mt. Vernon R. R. 
Co., for $400,000 bonds, dated June 18, 1860; receipt of Charles W. 
Lewis to S. J. R. Wilson for the same bonds, dated June, 1860; let- 
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ter from S. J. R. Wilson to Charles W. Lewis requesting him to fur- 
nish Mr. Davis and Mr. Hersey with the bonds for purpose therein 
expressed, dated in 1860; letter from Charles W. Lewis to J. N. 
Whiting, with list of Mt. Vernon R. R. Co. bonds, of date May 1861, 
also list; promissory note, with condition, dated September 22, 1860, 
signed by company, by Charles Lewis, treasurer; certificate of Charles 
W. Lewis, treasurer Mt. Vernon R. R. Co., dated May 1, 1861, certi- 
fying to the genuineness of eight 500 bonds of Mt. Vernon R. R. 
Co., with S. J. R. Wilson’s authority to locate the same bonds; re- 
port of L. J. Germain, chief engineer Mt. Vernon R. R. Co., of his 
survey and location of a line of the railway from the eastern bound- 
ary of Wayne county to Mt. Vernon, in Jefferson county ; letters— 

five letters from S. B. Hendricks to S. J. R. Wilson; two let- 
263 ‘ters from J.T. Vanduzer to S.J. R. Wilson; three letters from 

Ira Hersey toS. J. R. Wilson; and that said clerk of this court 
shall instruct said clerk of the circuit court at Jefferson county to 
return said papers to this court by a safe mode when he is through 
with the same, costs to abide suit, but expenses to be in the first in- 
stance advanced by the complainants. . 


And afterwards, to wit, on Wednesday, the Ist day of October, in 
the year last aforesaid, and at the June term of said court, the fol- 
lowing farther proceedings were had in said cause in said court and 
entered of record, to wit: d 


264 Order Overruling Demurrer of Def’ts to Bills. 


James C. Cloyp 
v. T. No. 118. In Chancery. 


CLARISSA JORDAN ef al. 


C. 'T. Austin \ 
v. In Chancery. 
MARSHALL Book et al. 


JoHn B. CoRNELL 
v In Chancery. 


Tuomas J. PerryJoun et al. 


Ex.izapety H. Taytor 
v In Chancery. 


J. B. BozARTH ct al. 


Now, on this Ist day of October, 1884, come the parties to the 
consolidated causes and submit the demurre of the defendants to 
the complainants’ bill, and the court, having heard and considered 
the same as well as the arguments of counsel thereon, and being 
sufficiently advised in the premises, doth order and decree that the 
demurrer be overruled, and that the defendants have leave to answer 
by the third Monday of November next. 
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265 And afterwards, to wit, on the 18th day of November, in 

the year last aforesaid (1884), came H. Tompkins and R. P. 
Hanna, solicitors for the defendants in said cause, and filed in said 
clerk’s office the joint answer of such defendants who had been served 
with process and had not answered separately to the bill of complaint 
herein; which said joint answer is in the words and figures follow- 
ing, to wit: 


. Joint Answer of Defendants. 
Unitrep STATES OF AMERICA: 
Circuit Court United States for the Southern Dist. Ils. 


EvizABetu H. Taytor et al. 
v. Bill for Relief and for Reforeclosure. 
J. B. Bozartu et al. 


J. B. Bozarth, R. H. Puckett, John Waggoner, John Haflele, John 
R. Bain, Lavina Sumpter, Wm. Robertson, R. D. Adams, Geo. F. 
Pykett, Thos. Beyhamer, Van. R. Price, A. Wall, R. H. Campbell, 
S. A. Skinner, Wilkenson Brock, John Johnson, Geo. W. Draper, 
Abraham Austermann ef al., Anoka Martin, James Martin, Sarah 
Bane, J. Renfro, E. T. Hall, Thos. J. Bain, J. C. Williams, Burchard 

Wilson, Geo. Warren, Elizabeth Smoke, H. Tompkins, Wel- 
266 come Compton, Andrew Blakeley (Joseph White, heirs of 

Rich. White), Wm. N. Borah, Asa F. Atteberry, Susan Pharr, 
Sm. Sparks, P. R. King, A. T. Atteberry, T. J. Pettyjohn, James 
McCleary, 8. Mundy, Sm. Garrison, Elizabeth Slover, Wm. Sandlin, 
Michael Book, Caleb Petticord, Sarah St. Leger, A. J. Pettigrew. 

The above-named defendants al/ all others who have been served 
by summons in the above-entitled cause and cases consolidated as 
def’ts thereto, except such as have filed separate defences, by H. 
Tompkins and R. P. Hanna, their att’ys, for answer the the com- 
plainants’ bill as consolidated, now and at all times reserving to 
themselves all right of exceptions to said bill of complaint, for 
answer thereto admit that the county was the owner of the swamp 
lands, the same as set out in complainants’ bill, in 1859. 

They admit that the Mt. V. R. R. Co. was incorporated by the act 
of the Legislature of the State of Illinois in 1855. 

They admit that the people of the county of Wayne had a vote 
in November, 1855, declaring as follows: For appropriating the 

swamp lands of Wayne county as a bonus to any company 
267 for building a railroad through the county. : 

They deny that the county of Wayne executed to Isaac 
Seymour a deed of trust and mortgage on said lands or any lands, 
but aver the fact to be that S. J. R. Wilson, T. M. Scott, two of the 
three judges of the county court, did out of any term of the county 
court, and without calling any special term, and without notice to 
the other judge, who lived and was then within the county, executed 
what oa termed a trust deed and mortgage, as set out in complain- 
ants Dill. 


<a, 
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That at the time the said instruments purporting to have been 
executed a contract was in full force, purporting to have been made 
by the county of Wayne with a firm stvled Vanduser, Smith & Co., 
which contract bears date Nov. 19th, 1858, and was duly entered and 
recorded in the proceedings of the county court as of that date, and 
was in substance as follows: 

The said firm contracted to construct a railroad through the 

county of Wayne by the 19th day of November, 1860, for 
268 which the county of Wayne agreed to pay said firm $12,500 

for each three miles of grading on said road when complete, 
and $6,000 per mile for each mile of iron rails on said road, to be 
paid for in swamp lands of Wayne county at $5.00 per acre; all of 
said lands were to be conveyed by Wayne county to the said Van- 
duser, Smith & Co. or their assigns when the railroad should be 
completed; and in case the said Vanduser,.Smith & Co. or their 
assigns should fail to comply with the terms of said contract and 
commence and complete the same within the time agreed, then all 
work done on said railroad was to be forfeited and the said contract 
was to be thenceforth null and void. 

That on the 20th day of April, 1859,a pretense was set up by the 
Mt. V. R. R. Co. that they had acquired by assignment the said 
contract with Vanduser, Smith & Co., and on such pretense, and 
that they would complete a railroad through the county of Wayne 
under and by the terms and conditions therein written, did procure 

the aforesaid pretended trust deed and mortgage to be executed, 
269 out of any term of court and away from the court-house, by 
the said two judges, as heretofore set out, they, the Mt. V. R. 
R. Co., agreeing and assuming to perform said contract, conditional 
as therein set out and within the time, as the consideration therefor. 

That the performing and fulfilling the conditions of the contract 
was the only consideration for the execution of the said instrument, 
and within the time mentioned. 

The respondents, for further answer, say that the pretense that the 
Mt. V. R. R. Co. had then, on the 20th of April, 1859, aequired by 
assignment the said contract with Vanduser, Smith & Co. was not 


true; that they only acquired it on Sept. 12th, 1859, by the said Van- 


duser, Smith & Co. becoming stockholders thereto and in full con- 
trol, without payment of anything or for any value, except to con- 
struct the R. R. as a condition therefor. 

That at the date of the pretended assignment of the said contract 
and the execution of the said pretended deed and mortgage the 
Mt. V. R. R: Co., in consideration of the fulfillment of the Van- 

duser, Smith & Co. contract, executed a mortgage on all thetr 

270 ~—s property, covenanting to pay all tax. 
It recited that it mortgaged the railroad of the Mt. V. 
R. R. Co. constructed in Ashley, in Washington county, to the east- 
ern line of Wayne county, in the State of Illinois, together with all 
its, said company’s, real estate, land and tenements and_heredita- 
ments, acquired or to be acquired, and also — and every privilege, 
franchise, and right of said Mt. V. R. R. Co. acquired at the date of 
the mortgage or that it at any time thereafter may have acquired, 
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and also all property, privileges, and franchise of Mt. V. R. R. Co. 
whatsoever, and whatsoever was owned by it or to be acquired, and 
which rights were conveyed to Iseac Seymour, trustee, on the 20th 
day of April, 1859, conditioned to secure the payment of the 
$800,000 of bonds heretofore set out, at the time and manner therein 
specified, alleging in said mortgage that the $800,000 of the bonds 
were alike secured by the pretended deed and mortgage heretofore 
set out: And provided further, That if in case of default of payment 
,of any interest as the same became due and remaining in de- 
271 ~=fault for six months and unpaid the whole debt, both prin- 
cipal and interest, was due and payable, and that the trustee 
was to enter upon the said premises and take possession of all prop- 
erty of the Mt. V. R. R. Co. and sell the same to the highest bidder, 
and pay and discharge the said indebtedness, as by the terms 
thereof. 

And your respondents, for further answer, aver that the said pre- 
tended trust deed and mortgage pretended to be executed by the 
county of Wayne, and that executed by the Mt. V. R. R. Co., with 
the contract of Vanduser, Smith & Co., are but as one transaction, 
and were made and executed to be in pari materia with the condi- 
tions therein written in the said contract made with Vanduser, 
Smith & Co.,and for no other consideration paid or agreed to be 
paid. 

And your respondent further represents that — Vanduser, Smith 
& Co. nor the Mt. V. R. R. Co. nor their assigns constructed or 
built any railroad, nor was any constructed or built as proposed, nor 

was any grading done, as was required by the contract and 
272 agreement with Wayne county, nor was any commenced, nor 

was any survey made locating the -road, nor was there any 
plat filed, as required, with the county court, and agreed to have 
been done. 

But your respondents aver that the same was abandoned without 
a commencement. 

That the Mt. V. R. R. Co. abandoned its organization and any at- 
tempt to construct a railroad in August, 1860. 

Your respondents further represents and denies that the R. R. Co. 
negotiated any bonds, or that there were any put upon the market 
or sold to any one, or that any iron or other material was purchased 
with them, but charges that if any bonds did pass from the railroad 
company that they were obtained by fraud, and he charges that the 
bonds ciaimed in the said foreclosure suit were in the hands of the 
directors and the officials of the railroad company and their agents 
in Aug., 1860, and by them were put in suit; that the railroad com- 

pany and their assigns and privies abandoned, in August, 
273 1860, the construction of the said railroad and discontinued 

their organization, and allowed said contract made with Van- 
duser, Smith & Co. and all rights thereunder had to be forfeited by 
the county of Wayne which was done,and all proceedings under it 
declared null and void by order of the county court, and entered of 
record at the March term, 1860, and Dee. term, 1862, which orders 
are here shown, marked Ex. G and I, being true copies from the 
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record, after which date the county sold the said lands to respondents 
and others openly, publicly, and notoriously, free from any lien, 
mortgage, or deed, until all were sold, Oct. 15, 1868. 

Your respondents, answering further, allege as a matter of law 
that the county of Wayne had no power to execute the contract with 
Vanduser, Smith & Co., nor to execute a mortgage to secure the 
payment of the bonds issued by the Mt. V. R. R. Co.; that the Mt. 
Vernon R. R. Co. had no authority, by virtue of its charter or other- 
wise, to construct any railroads in Wayne county, nor any railroad 

except that set out in its charter, at designated points, to wit, 
274  =from the Illinois C. R. R.,in Marion and Washington county, 
to Mt. Vernon, as shown by its charter power. 

ana such charter power did not reach to Wayne county by eighteen 
miles. 

Your respondents further, for answer, admit that a suit was insti- 
tuted in the United States court, entitled a suit to foreclose ; they 
deny that it was for that purpose, as set out in complainants’ bill, 
but allege the facts to be that John W. Kennicott and others, then 
the directors and agents of the Mt. V. R. R. Co., instituted said suit 
against the Mt. V. R. R. Co., impleading the county of Wayne, to 
have a trustee appointed in place of Isaac Seymour, deceased, to 
have an accounting with the Mt. V. R. R. Co., and to enforce the 
trust, and for no other purpose, and that by amendment Oct. Ist, 
1866, to foreclose the mortgage executed by the Mt. V. R. R. Co., 
making the Mt. V. R. R. Co. defendant, impleading the county of 
Wayne, filing in said cause the mortgage executed by the Mt. V. R. 
R. Co. and what purported to be a copy of the trust deed of the 

county of Wayne and paying a foreclosure of the mortgage of 
275 =the Mt. V. R. R. Co. and asking what may have been done 

under the said indentures attempted to be executed by the 
county of Wayne, setting up asa base of and only power for the 
county of Wayne to so execute said pretended deed and mortgage 
a certain deed of trust to Charles Woods, dated dated March 13th, 
1856, for the use of the B. & F. R. R. Co. or any railroad company 
who would build a railroad through the county, which deed so set 
up, your respondents aver, was void, not having been accepted by 
the said R. R. Co. and had been cancelled by reconveyance of all 
the lands back to the county August 20th, 1857, as by its terms and 
conditions therein written. 

That the said cause proceeded to an issue at the June term, 1868, 
of said court. | 

That the same came on to be heard on demurrer filed by the 
county of Wayne, which demurrer was sustained without any fur- 
ther action against the county in said cause, and a decree was had 
against the Mt. V. R. R. Co. and all of the Mt. V. R. R. Co.’s prop- 

erty decreed to be sold on the 25th day of May, 1868, to 

276 make the demands of the complainants, to wit, $73,688.49. 
That the Mt. V. R. R. Co. property under their said mort- 
gage was sold as decreed; that the defendant in the cause, to wit, 
The Mt. V. R. R. Co., purchased the same, which sale was con- 
firmed and deed given on the z3rd day of June, 1869. 
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And your respondents aver that a full satisfaction of the said 
amount then in suit was acknowledged to have been had by the 
complainants thereto, and that all parties claiming to hold any 
bonds or coupons issued by the said railroad as a matter of law ae- 
quired all that security or lien on account of the said pretended 
trust deed and mortgage so pretended to have been executed by the 
county of Wayne on your respondents’ lands or described in said 
pretended deed and mortgage be released from any further liability 
for their payment in the suit then pending. 

And your respondents, further answering, represent that after the 
dismissal of the county of Wayne on the demurrer to the complain- 

ants’ bill at the June term, 1868, of said court and the decree 
277 ~=had against the Mt. V. R. R. Co., and after the Mt. V. R. R. 

Co. had discharged all liability on account thereof by their 
purchase, certain new parties, on the 17th day of January, 1870, filed 
an original bill or supplemental bill, which they called an amended 
bill, in the said former cause without any notice or first having leave 
of the court, to wit, Francis E. Parker, Wm. B. Bacon, Elmer A. 
Makepiece, administrators of Cyrus Wakefield; John H. Brown, 
Catherine Earl, and Alexander Riker, executors of Morris J. Earl; 
Wm. P. Emerson, Jobn J. Dixwell,J.Smith, Wm. R. Ralston, Andrew 
H. Ward, J. Burnett, Wm. C. Plunkett, J. L. Priest, E. W. Stone, J. 
Sargent Smith, H. V. Davis, A. F. Gould, Wm. R. Hodges, Isaac 
Taylor, Ransom,Geer & Co., Wed. W.Clark, McMartin and Alexander, 
administrators of Peter McMartin; N. H. Streeter, Amadown, Lane 
& Co., N. N. Holden, Roxana Crago, Herman Powers, Glenn and 
Sparberry, J. T. Blakely, H. Fuller, Hosea Birdsall, Lucius F. Reed, 
Clark L. Potter, Joseph Waxelbaum, James O. Faircloth, Caleb 
Underhill, James H. Hendrickson, Oliver D. Taylor, Burgaman 
Wise, James I. Hendrickson, FE. F. Randolph, Wm. C. Potter, as com- 

plainants, and proceeded against the county of Wayne alone, 
278 = leaving out the Mount Vernon Railroad Company, and decree 

lad in the cause as well as the sale thereunder to the Mt. V. 
R. R. Co.,and set out for the first time that they claimed authority 
for the Mount Vernon Railroad Company to construct a railroad 
through Wayne county by virtue of the assignment of the Vanduser, 
Smith & Co. contract, and for the first time introduced it as the power 
of the Mount-Vernon Railroad Company to construct a railroad 
through said county, and of the power of the county of Wayne to 
mortgage its lands, as heretofore set out, and for the first time filed 
a copy of the pretended mortgage attempted to be executed by Wayne 
county, and prayed a foreclosure. 

That the recovery and final decree had in said cause of Kennicott 
vs. The County of Wayne was had and obtained alone on the allega- 
tion and proof of the fulfilling of the condition of the contract with 
Vanduser, Smith & Co., which evidence of the fulfilling the condi- 
tion or any partof thesame your respondent- aver to have been false 

and so known to complainant in said suit. 
279 And your respondents, for further answer, represent that the 
original pretended trust deed nor mortgage was never filed nor 
exhibited, nor was any reason assigned for their non-production. 
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That your respondents had no notice of the pending of the said 
suit nor of the proceedings therein had until the deeds obtained by 
and through the decree had therein were put upon record by the 
complainants, as set out in their bill of complaint, May 31st, 1879. 

And your respondents, for further answer, deny that they pur- 
chased from the county of Wayne the equity of redemption only, 
but aver that they purchased the legal title, for a full and valuable 
consideration paid, under a chain of title as follows: 

That the Congress of the United States duly passed an act, ap- 
proved Sept. 28th, 1850, entitled An act to enable the State of Arkan- 
sas and other States to reclaim the sw amp lands within their limits, 
and in pursuance thereof the Secretary of the Interior of the United 

States caused a patent to be issued to the State of Illinois for 
280 _ the said lands so specified and described, hereinbefore set out 
and particularly described in the abstract. 

That the Legislature of the State of Illinois passed an act, ap- 
proved by the Governor of said State on the 22nd day of June, A. D. 
1852, entitled An act to dispose of the swamp and overflowed lands 
and pay the expenses of surveying and selecting the same, vesting 
the title to said lands in Wayne county. 

ord. The Legislature of the State of Illinois passed an act, ap- 
proved by the Governor of said State Feb. 14, 1859, and by an act 
passed and duly approved Feb. 25th, 1867, entitled An act to incor- 
porate the Illinois Southeastern Railw ay Company. 

That under the said acts the county of Wayne did sell all of the 
swamp lands and did couvey the same to the purchasers in fee, by 
deed, free froin any deed, mortgage, decree, or lien adverse thereto, 
as of the date set out in complainants’ bill. 

But all lands were sold under the above acts of the Legislature 

and, as so shown, were conveyed on or before the 15th of Oct., 
281 1868, and before complainants filed their bill, to wit, Jan. 17, 

1870, setting up the said contract of Vanduser, Smith & Co. as 
being the power and the consideration for the county of Wayne to 
execute the said pretended deed and mortgage, and on which lease 
alone they obtained their decree. 

And your respondents, for further answer, represent that the 
county of Wayne had no interest or title to the said land or any of 
the swamp lands at the commencement of the complainants’ said 
suit of foreclosure, but had disposed of the same, free from the said 
pretended deed and mortgage and for full value, undera valid and 
only existing power to convey, as before stated; that the same were 
at all times held under said conveyance adversely by the county of 
Wayne, these respondents, and other persons by open and notorious 
possession to any and all claim of right, title, or lien on account of 
the said Vanduser, Smith & Co. contract and the said pretended 
deed of trust and mortgage from the date of their execution. 

That the county of Wayne listed the said lands when so 

282 sold for taxes tothe parties purchasing; that the respondents 
or their grantors have paid the taxes so assessed each and 

every year since the purchase was made from the county of Wayne. 

And respondents, for further answer, admit they were not parties 
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nor privy to the said proceeding of foreclosure, and that as a matter 
of law they are not bound by the evidence or decree had in the said 
suit, so entitled J. W. Kennicott vs. The County of Wayne, and they 
aver that the evidence therein had and on which their decree is 
based is not true, and that the decree was had and based alone upon 
a false statement of facts, and that your respondents’ rights were re- 
served and remain unaffected by anything in the said decree ordered 
or adjudged ; that the court had no jurisdiction of your respondents’ 
or of the subject-matter. 

The respondents, for further answer, represent that as a matter of 
law and fact the complainants are not entitled to any relief in this 
cause. 

That the matter and cause of action set up on which relief 
283 is prayed existed at the time and long before the original bill 
was filed, in which they are guilty of laches in not having 

made responder.ts parties thereto. 

That the complainants so declared that the whole debt was due 
and then payable when they commenced their foreclosure suit, to 
wit, March 7th, 1865, more than sixteen years before the commence- 
ment of their proceeding, and respondents aver that by the pro- 
visions in the said trust deed and mortgage the whole debt was due 
and payable if a default was made in payment of six montis’ 
interest. 

That no interest was ever paid; that by the terms all was due 
and payable on the 20th of October, 1859; that the original com- 
plainants in the said foreclosure suit entitled J. W. Kennicott et al. 
vs. The County of Wayne et al., either in their own right or their 
assigns, complainants hereto, had any cause of suit, claim, or de- 
mand, or lien against these respondents’ lands for or concerning any 
the matters, transactions, or dealings in the said bill of complaint 
whereby they obtained their decree, claim, or demand, these re- 

spondents do not in any way admit, but aver that the same 
284 did arise more than sixteen years before this bill was exhib- 

ited to this honorable court, and they aver that they nor 
neither of them nor their grantors did not at any time within 
sixteen years before the filing of complainants’ bill of complaint 
pay or ever promise or agree to pay any part of the indebtedness of 
the Mt. V. R. R. Co. nor of their bonds and obligations nor 
acknowledge any lien, but denied any such claim. or lien and hold 
adverse thereto ; and they aver that complainants herein and to the 
original suit well knew that respondents were in open and noto- 
rious possession and occupancy of the said lands by conveyance in 
fee, and hold adverse under a legal power for the county to convey, 
free from said pretended deed and mortgage or lien thereby, when 
the original suit was commenced, to wit, March 7th, 1865, and re- 
fused to proceed against respondents or to let them be made parties 
defendants ; that any and all claim, lien, demand, or relief is barred 
by the statute of limitation and laches ot these complainants. 

And these defendants, further answering, deny that the 

285 complainant is entitled to the relief or any part thereof in 
the said bill of complaint demanded, and prays the same 
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advantage of this answer as if he had pleaded or demurred to the 
said bill of complaint, and prays to be dismissed with his reason- 
able costs and charges in this behalf most wrongfully sustained. 
H. TOMPKINS anp 
R. P. HANNA, 
Attys for the Above-Named Respondents Therein Named. 


H. TOMPKINS, 
R. P. HANNA, 
Sol’rs for Respondents. 


(Endorsed :) Filed November 18th, 1854. J. A. Jones, clerk. 


And afterwards, to wit, on the 13th day of February, in the year 
of our Lord one thousand eight hundred and eighty-five, came the 
complainants in said consolidated cause, and also Fernando Bb. Hane, 
intervening petitioner in said cause, by their solicitor, H.C. Whitney, 
and filed their replications in said cause; which said replications 
are in the words and figures following, to wit: 


286 Replication of Fernando B. Hane. 
UNITED STATES OF AMERICA, i on 
Seuthern District of Illinois, { ~ 


Cireuit Court of the United States within and for the Southern Dis- 
trict of Illinois. 


FERNANDO B. HANe 
vs. >In Chancery. 
Joun J. BLACKMAN and Others. } 


The replication of the said complainant. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficiencies of 
the said answer, for replication thereunto saith that they will aver 
and prove their said bill to be true, certain, and sufficient in the 
law to be ahswered unto, and that the said answer of the said de- 
fendant is uncertain, untrue, and insufficient to be replied unto by 
this repliant, without this, that any other matter or thing whatso- 
ever in the said answer contained material or effectual in the law 
to be replied unto, confessed and avoided, traversed or denied, is 
true; all which matters and things this repliant is and will be ready 

to aver and prove as this honorable court shall direct, and 
287 humbly prays as in and by his said bill he hath already 


prayed. 
FERNAND. B. HANE, 
By HENRY C. WHITNEY, 
His Solicitor. 


(Endorsed :) Filed February 13th, 1885. J. A. Jones, clerk. 
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Replication of Elizabeth H. Taylor et al. 


Unirep States OF AMERICA, as 
Southern District of Illinois, 


Circuit Court of the United States within and for the Southern Dis- 
trict of Lllinois. 


. EvizaBetH H. Taytor and Others 
vs. In Chancery. 
JoHn W. ATTEBERRY and Others. 


The replication of the said complainants. 


These repliants, saving and reserving unto themselves all and all 
manner of advantage of exception to the manifold insufficienctes of 
the said answer, for replication thereunto saith that it will aver and 

prove its said bill to be true, certain, and sufficient in the law 
288 to be answered unto,and that the said answer of the said de- 

fendant is uncertain, untrue, and insufficient to be replied 
unto by this repliant— 

Without this, that any other matter or thing whatsoever in the said 
answer contained material or effectual in the law to be replied unto, 
confessed and avoided, traversed or denied, is true; all which mat- 
ters and things this repliant is and will be ready to aver and prove 
as this honorable court shall direct, and humbly prays as in and by 
his said bill he hath already prayed. 


by HENRY C. WHITNEY, 
Solicitor for All Complainants. 


(Endorsed :) Filed February 15, 1885. J. A. Jones, clerk. 


And upon the same day and year last aforesaid (February 13, 
1885) came Wm. L. Ralston, by H. C. Whitney, Esq., his solicitor, 
and filed in said clerk’s office his petition for leave to file amended 
bill and his amended bill in said cause; which said petition and 
amended bill are in the words and figures following, to wit: 


289 Petition of W. L. Ralston to File Amended Bill. | 


‘ircuit Court of the United States within & for the Southern District 
of Illinois. ; 


EvIzABETH H. Taytor ef al. 


v. In Chancery. 
JoHN W. ATTEBERRY et all. 


To the Hon. Samuel H. Treat, judge of said court: 
_ Now comes William L. Ralston and Elizabeth H. Taylor respeet- 
ively, parties to the above and foregoing souit, now depending and 
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undetermined in said court, and move the court for leave each to 
file amended bills respectively in said ‘ause, Without payment of 


costs, under the 29th rule. 
HENRY C. WHITNEY, 
Solicitor for Complainants. 


(Endorsed :) Filed February 13, 1885. J. A. Jones, clerk. 


Amended Bill of Wm. L. Ralston. 


UNITED STATES OF AMERICA, \ 
Southern District of Illinois, ' 


Circuit Court of the United States within and for the 7th Cireuit & 
Southern District of Illinois. 


To the honorable judges of said court, in chancery sitting: 


200 Your orator, William L. Ralston, who is a citizen of the 

State of Ohio and one of .the parties complainant to the suit 
now pending and undetermined in this court, now here comes, by 
leave, &c., and amends his bill heretofore filed ; and thereupon your 
orator complains, in addition to the averments of his bill, and says 
that the said Joshua Foster, one of the defendants to his, your ora- 
tor’s, original bill, did here tofore file a bill in chancery in the cireuit 
court of W ayne county, Illinois, claiming to be the holder of the 
following-described tract of land, situate in Wayne county, I/linois, 
viz., N. E.} of S. W. dof sec. 4, T.1 8., R. 8 E., and to have pur- 
chased the same from Wayne county or its grantee,and to hold the 
same adversely to your orator, and praying that the decree hereto- 
fore rendered in and by this court in the case of John W. Kennicott 
ct als. vs. Board of Supervisors of Wayne County et als., on June 25, 
1874, might be cancelled, annulled, and set at naught so far as said 
tract of land was concerned and involved, and the said circuit court 
of Wayne county aforesaid did, at its October term, A. D. 1854, enter 

a decree so annulling and making void,so far as said tract of 
291 land was concerned, the said decree of this court. 

And vour orator, further complaining, says that one J. W. 
Atteberry, another of the defendants in this suit, commenced a suit 
in the said circuit court of Wayne county against your orator, claim- 
ing and asserting ownership in and to the following other tract of 
land, also situate in Wayne county, Illinois, viz., S. W. ¢ of S. W. 
sec. 8 ,T.1 N., R.8 E,, belonging to your orator, but said J. W. At- 
oe aia dismissed his suit at the March term, A. D. 1884, of said 
court; but your orator hath reason to fear and apprehend and doth 
fear and apprehend that said J. W. Atteberry will’ commence a 
similar suit and involve your orator’s title to said land in litigation 
unless he be restrained and enjoined from so doing by a decree of 
this honorable court; and your orator avers that one H. Tompkins, 
an attorney of this court, is the attorney of both of said parties in 
said litigation. 

Further complaining, your orators shows and set- forth that he 
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is the owner by title in fee of the following-desecribed tract of land, 

alsu situate in Wayne county, Illinois, viz., Northeast q’r, sec. 

2992 21,T.2S.,R.9 E., and that said traet was included in a de- 

cree of foreclosure rendered in and by this court on June 25th, 

1874, into the suit of John W. Kennicott et als. vs. Board of Super- 

visors of Wayne County et al., and that the same was sold at the de- 

cretal sal- by the master in chancery by and under said decree, and 

was deraigned to your oratrix by regular mesne conveyances from 
said master’s sale. 

And your orator would show the amounts for which each of said 
3 several tracts of land were sold at said master’s sale, viz: N. E. } 
of S. W. } of sec. 4, T. 1 S., R. 8 E., $120.00; S. W. } of S. W. } of 
sec. 8, T. 1 N., R. 8 E., $160.00; N. E. } of sec. 21,T.25., R.9 E,, 
$1,320.00. 

And your orator avers that on April 20th, 1859, the county of 
Wayne being then the owner of all of said lands, did by its county 
authorities execute a mortgage and also a trust deed to a large pro- 
portion of its swamp and overflowed lands to one Isaac Seymour, in 
trust to secure the payment of sundry railway construction bonds, 
and that all of the lands specially-numerated herein were included 

in said deed of trust and mortgage, and that the decree of 
293 foreclosure hereinbefore recited was the foreclosure of the 
aforesaid trust deed and mortgage. 

And your orator sets forth that after the county of Wayne had 
thus executed the aforesaid trust deed and mortgage it did sell and 
convey its equity of redemption of, in, and to the said tracts of land 
as follows, viz., N. E. + of S. W. } of sec. 4, T.15., R.8 E., to J. J. 
R. Turney, on Dec. 3, 1864; 8S. W. 4 of S. W. 4 of sec. 8, T. 1 N., R. 
8 E., to A. B. McNamara, on Dec. 8, 1864, and the N. E. } of sec. 21, 
T.258., R.9 E., to Dan’l McCawley, on October 19, 1865, and they 
respectively, either directly or through mesne conveyances, con- 
veyed to these several parties, viz., Joshua Foster, J. W. Atteberry, 
and M. A. Sturgis, who claim to be the owners absolutely of the 
said several tracts of land as fully, to all intents and purposes, as if 
said mortgage and trust deed had no existence. 

And your orator states and sets forth that he hag reason to believe, 
and doth believe, that unless the said M. A. Sturgis and J. W. At- 
teberry respectively are restrained and enjoined by this court that 

they and each of them will implead your orator in the said 
294 circuit court of Wayne connty, and will seek to set aside 

the decree of this court of June 25th, 1874, so far'as the same 
relates to the said above-named tracts of land. 

In view, therefore, of the premises, and inasmuch as your orator 
is remediless save in a court of equity, he prays that the said M. A. 
Sturgis may be made an additional party to this bill and duly 
served with process, and that he may be compelled to answer all 
the allegations of both the original and of this amended and sup- 
plemental bill, but without oath, his oath being expressly waived, 
and that a day may be fixed for said party to redeem said land 
from said decretal sale or stand forever foreclosed ; or, in the alter- 
native, that said land shall be sold under decree of foreclosure of 
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this court, upon such terms as to redemption and otherwise as 
to this court may seem just and equitable, and that at the final 
hearing of said bill a decree may be made quieting and confirm- 
ing the title to all of the lands herein specified in your ora- 
tor, and perpetually enjoining all of said parties and the said H. 

Tompkins from taking any measures to disturb, arraign, 
295 attack, or invalidate said decree of June 24, 1874, in any 

court or elsewhere, and for such order as will annul and set at 
naught the decree of said Wayne county circuit court as to said N. 
E. } of S. W. } of sec. 4, T. 1 S., R. 8 E., and for such other & fur- 
ther relief as may be proper in the premises. 

WILLIAM L. RALSTON, 
By HENRY C. WHITNEY, Lis Sol. 
HENRY C. WHITNEY, 
Solicitor & of Counsel. 


STATE OF ILLINoIs, | 

County of Cook, fj 

Henry C. Whitney, being first duly sworn, saith on oath that he 
— both heard read and been made acquainted with the matters and 
things set forth and averred in the above and foregoing bill, and 
that such matters and things are true except where the same are 
stated on information and belief, and so much and such parts thereof 


this affiant believes to be true. 
HENRY C. WHITNEY. 


Subscribed and sworn to before me this 12th day of February, A. 


D. 1885. 
D. W. MITCHELL. [sgat.] 
(Endorsed :) Filed February 13, 1885. J. A. Jones, clerk. 


296 And on, to wit, the same day and year last aforesaid (Ieb- 

ruary 13th, 1884), being Friday, and at the January term of 
said court, the following proceedings were had in said cause and 
entered of record in said court, to wit: 


Leave Granted to James C. Cloyd to File Amended Bills. 


JAMES C. CLoyD 
vs. In Chancery. 
CLARRISSA JORDAN et al. 


On motion of complainant, by H. C. Whitney, Esq., his solicitor, 
leave is granted to file amended bills of complaint herein. 


297 And also on the same day and vear last aforesaid (to wit, 

Feb. 13, 1885), came the complainant, James C. Cloyd, by 
Walter B. Scates, Esq., his solicitor, and filed in said clerk’s office his 
intervening petition and exhibits in{said cause; which said inter- 
vening petition and exhibits are in the words and figures following, 
to wit: 


Pa pA: Eg: 
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Intervening Petition of James C. Cloyd. 


In the Cireuit Court of the United States within and for the South- 
ern Disirict of Illinois, ss. 


To the honorable judges of said court, in chancery sitting : 


-Your orator, James C. Cloyd, who is a citizen of the State of New 
York, files this his intervening petition,i/by leave of court, &c., in the 
suit now depending and undetermined in this court, wherein your 
orator is already a complainant and Clarissa Jordan and others are 
defendants; and thereupon your orator complains and says that on 
the fifth day of February, A. D. 1885, your orator acquired by con- 
veyance from one Walter B. Scates and is now the owner by title in 
fee of the lands hereinafter specified, situate and being in Wayne 

county, Illinois, and in the district aforesaid ; and your ora- 
298 ter saith that all of said lands were embraced and included 
in a mortgage and trust deed made, executed, acknowledged, 
delivered, and recorded by the properly authorized authorities of 
Wayne county to one Isaac Seymour, as trustee,on April 20th, 
1859, to secure payment of sundry construction bonds of the Mount 
Vernon Railroad Company and the conditions of which mortgage 
and trust deed were broken and forfeited; and your orator avers 
that on the 7th day of April, A. D. 1865, fo-r several parties, to wit, 
Joseph W. Ward, John W. Kennicott, Ebenezer W. Stone, and 
Thomas Upham, who held and were owners of sundry of said con- 
struction bouds of said Mt. Vernon R. R. Co., filed their bill in 
chancery in this honorable court, setting forth in legal language, as 
the facts then were, that they severally held sundry of said bonds; 
that the condition of said mortgage and trust deed had become 
broken by non-payment of the interest of said bonds; that Isaac 
Seymour, the said trustee, had died, and praying for a discovery and 
for such relief as the nature of the case demanded, and said 
299 _ parties, likewise, at the same time filed copies of said trust deed 
and mortgage as a part of said bill. 

And your orator shows that the said county of Wayne was 
only served with process of this court in said cause on the 11th day 
of March, A. D. 1865, and was again served with process therein on 
the 23rd day of May, 1865. 

And your orator shows that several amendments were made and 
filed in said cause from time to time and new bondholders were from 
time to time added as party complainants to said cause by amended 
bills, and that the said county of Wayne appeared in said cause by 
filing a demurrer in said cause, and made answer therein on the 7th 
day of December, A. D. 1870, and that the said cause progressed to a 
hearing, and a final decree of foreclosure was had and entered of 
record on or about June 24th, 1874, in this honorable court; all of 
which proceedings now here of record, reference being thereunto 
had, will more fully and at large appear. | 
And your orator would show that in pursuance of said decree of 
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foreclosure and the orders therein contained all of the above 
300 and other land contained as well in said trust deed and mort- 

gage as in said decree of foreclosure were duly sold under a 
decretal sale by the master in chancery of this court on the 18th 
day of September, A. D. 1877, and were all purchased by Stephen 
A. Goodwin, Norman M. Broadwell, Isaac Taylor, Samuel J. Crooks, 
and Richard P. Glenn, they being the highest and best bidders at 
said decretal sale, and that said master’s sale was duly confirmed 
by this court; also that said purchasers assigned their certificate of 
purchase to said lands to one Norman M. Broadwell, and the said 
master in chancery, in default of redemption of said lands, made, 
executed, acknowledged, and delivered a deed therefor to said Nor- 
man M. Broadwell, which was duly filed for record and recorded, 
and that your orator deraigns title to said lands by regular mesne 
conveyances from said marshal’s sale. 

And your orator shows that after the making and recording of 
the said trust deed and the said mortgage in the proper recorder’s 

office of Wayne county, and after the commencement of the 
301 suit to foreclose the same, and after the service of process 

upon the county of Wayne in said suit, the county of Wayne, 
by conveyance of quitclaim, conveyed its residuary interest or equity 
of redemption of, in, and to said lands to sundry persons in detail 
and by separate tracts, and those purchasers in some cases sold the 
said tracts again, and in some instances the same were sold more 
than once; and your orator annexes hereto, marked Exhibit “A,” 
a list of all said lands by numbers, together with a list of purchasers 
from the said Wayne county of said residuary interests and dates 
of said purchase, together with names respectively of present owners, 
so far as he can trace them respectively, which he prays may be 
taken as part hereof. 

And your orator would show that one H. Tompkins, Robert P. 
Hanna, and C. C. Boggs, all attorneys of this court, from time to 
time and persistently advised these purchasers of said residuary in- 
terests from the county of Wayne and their assigns to claim ad- 

versely to your orator’s grantors and to said decree of fore- 
302 closure and to utterly ignore said trust deed and mort- 

gage and the decree of foreclosure of this honorable court 
based thereupon ; and said purchasers of said residuary interests em- 
braced said advice and all worked in harmony, and still do degrade, 
villify, ignore, and disregard said decree of foreclosure, as are nade 
and manifestation of the operation of these persons. Sundry thereof 
employed the said Tompkins for contingent fees to institute suits in 
the State circuit court within and for Wayne county, setting forth 
that said claimants respectively were the respective owners of said 
tracts of land by an absolute title in fee derived from said Wayne 
county, and that said decree of foreclosure of this honorable court 
and the mortgage and trust deed upon which the same was founded 
were all void and of none effect, and praying that all thereof might 
be removed as clouds upon the said titles respectively of said claim- 
ants, all of which are still depending and undetermined in said 
Wayne county circuit court. 

16—147 
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And your orator annexes hereto an exhibit, marked Ex- 

303 hibit “B,” showing the names of said suitors and the tracts of 

land ipvolved therein, which he prays may be taken as part 
hereof. 

And your orator shows that it is pretended by said litigant par- 
ties that said suit to foreclose the mortgage and trust deed was not 
commenced on said March 7th, 1865, and that in fact said suit to 
foreclose was not commenced until 1870, so as to bind or conclude 
ny one except Wayne county alone; and they pretend also that no 
decree of foreclosure has been had at all which binds or concludes 
them ; all of which pretences your orator avers to be false, and he 
prays the judgment of the court thereon. 

And your orator, further complaining, would show that sundry of 
said tracts of land are improved tracts, and. that the same severally 
have been in the possession and use of these persons so claiming ad- 
versely, and that none thereof have paid any rent therefor or on 
account thereof; and your orator annexes hereto and prays to be 
taken as part hereof an exhibit of said tracts and persons claiming 

the same, marked “C” and made part hereof. 
304 And your orator further shows that in many cases the said 

H. Tompkins, without any authority whatever, has claimed 
and pretended that he had authority to sell and dispose of and to 
use the timber on said lands, and has sold and disnosed of the same 
and has used and destroyed the same and is still doing so; and your 
orator avers that said Tompkins is insolvent and irresponsible, and 
that unless your oratriz can secure the protection of this honorable 
court he will be irremediably and irreparably damaged. 

And your orator shows that the said Tompkins makes use of the 
public press of Wayne county and of public harrangues to decry 
und bring into contempt the decree of this honorable court, and 
your orator annexes hereto and prays to be taken as part hereof 
sundry newspaper articles published by said Tompkins on that sub- 
ject, which he makes “ D” collectively and makes part hereof. 

And your orator refers to a copy of a bill in chancery filed in said 
Wayne circuit court, exhibited by one Lucinda A. Walker in this 

or one of its consolidated causes, and prays that the same 
005 may be considered by this court as a copy of similar bills 

filed by said Tompkins in the causes pending in said Wayne 
cireult court against your orator and your orator’s grantor. 

And your orator avers that unless the protection of this court can 
be had the said litigant parties in the said Wayne circuit court will 
press their several suits to a conclusion against your orator, and he 
hath reason to fear and doth fear that all of said parties so averring 
or having acquired the equity of redemption aforesaid will bring 
suits to bring in question in the Wayne circuit court and seek to 
cancel and annul the decree of this honorable court; and your orator 
would show that in a suit pending in said Wayne circuit court 
wherein one J. B. Scudamore was complainant and Henry C. Whit- 
ney was defendant the said State circuit court held and adjudged, in 
u syuare issue made, that the said suit to foreclose the said trust 
deed und mortgage was not commenced in this honorable court until 
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the year 1870 so as to bind or conclude anybody save and ex- 
306 cept Wayne county alone; and your orator hath reason to 

believe and doth believe that the judgment of said State cir- 
cuit court will be the same in all cases when parties are permitted 
to arraign and bring before said State court for review the decree of 
this honorable court ; and your orator avers that if such proceeding 
is suffered to proceed it will totaily and absolutely annul, destroy, 
and set at naught the decree of this court, inasmuch as every tract 
of land embraced in said decree was entirely ceded away by said 
county before the year 1870. 

And your orator further shows that said Tompkins is insolvent, 
and that no judgment could be collected from him even if judgment 
could be obtained against him, and that many of the said claim- 
ants of the said lands are likewise insolvent, as your orator is In- 
formed and so believes. 

Your orator, remediless save in a court of chancery, where mat- 
ters of this kind are cognizable and relievable, asks the aid of this 
court in the premises, and would pray that all the parties who are 

specified by name in the schedule hereto annexed, marked 
307 “EE” and made part hereof, may be made parties defendant 

to this suit with apt and proper words to charge them, and 
that a subpeena in chancery may issue out of and under the seal of 
this honorable court commanding them and each of them to be and 
appear before this honorable court on the next rule day, then and 
there to answer this bill and the several allegations thereof, but 
without oath, the answer under oath being hereby expressly waived, 
and that a temporary injunction may issue out of this court re- 
straining and enjoining the said parties and each thereof from fur- 
ther prosecuting the said suits or any thereof in the said circuit 
court of Wayne county or elsewhere except in this court or in the 
Supreme Court of the U.S., or otherwise commencing or maintain- 
ing any suit the gramamen of which is to invalidate or bring into 
question the decree of this honorable court until further order 
hereof, and that at the final hearing of this cause it may be ordered, 
adjudged, and decreed that the title to each and all of said several 
tracts of land so enumerated herein may be quieted and confirmed 

in your orator; also that it may be declared and adjudged 
308 that said suit to foreclose the said mortgage and trust deed 

was commenced on March 7th, 1865, and that if it was not 
then and there commenced that it may be found and adjudged 
when it was commenced, and that a perpetual injunction may Issue 
out of and under the seal of this honorable court restraining and 
enjoining the said parties or any of them from bringing or main- 
taining any suit at law or in equity to invalidate, question, or desery 
the title derived under the decree of foreclosure of this honorable 
court, and that the said H. Tompkins may be both provisionally 
and permanently restrained and enjoined from further sales of or 
trespassing upon ihe timber standing upon said lands or any thereof, 
and that an accounting may be had and taken under direction of 
this court of the mesne profits arising from the uses of the afore- 
said improved :racts of land and of the timber sold and cut upon 
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any of said lands by said Tompkins or others, and for such other 
and further relief as may be authorized by law. 


JAS. C. CLOYD, Complainant. 
By W. B. SCATES, 
Sol’r for Compl't. 


309 STATE OF ae 
County of Cook, 


Walter B. Scates, being first duly sworn, on oath saith that he hath 
heard read and been made acquainted with the allegations of the 
foregoing bill, and the same are true except such as are stated upon 
information and belief, and such parts thereof this affiant believes 


to be true. 
WALTER B. SCATES. 


Subscribed and sworn to before me this 5th day of February, 1885. 


1 [SEAL. | H. C. WHITNEY, 
Notary Public. 


(Endorsed :) Filed February 18, 1885. J. A. Jones, clerk. 
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815 Exurerr“B” to InrerRveninGe Petition or JAMES C. Cloyb. 
James C. Cioyp vs. CLARISSA JORDAN ef al. 
Exhibit “B,” Referred to in Bill. 


1. A. J. Pettigrew vs. Walter B. Seates, S. W. $ of N. W. } of sec- 
tion twelve, T.28., R. 9 E. 

2."Sarah A. St. Leger vs. Walter B. Scates, W. } of N. E. } of sec- : 
tion three, T.28., R. 9 E. 

3. Kate Ensley vs. Walter B. Seates, N. } of S. W. } of sec. 21,8. 
W. 4 of N. W. 4 of sec. 21, T.158.,, R.9 E. ! 

4. Sterling M. Hill vs. Walter B. Seates, 8. E. } of N. E. } of sec- | 


tion twenty-nine, T.15., R. 9 E. | 
5. L. H. Harris vs. Walter B. Scates, N. W. } of S. W. } of section | 


thirty-two, T.258., R. 9 E. | 


Exuieit “C” vo INTERVENING PETITION OF JAMEs C. CLoyp. 
JAMES C. CLoyp vs. CLARISSA JORDAN et al. 
Exhibit “ C.” 

List of Foreclosed Improved Tracts. 


en — — eee —_ ee 


T. & R. | Sec Des | Present claimant. 
| 
B 8, F @.nncloqumccicosneseannns John R. Murphy. 
| P Wn.casmui _F. W. Tracey, E H. Brown. 
PA Ctincct o Sen w-.-..| K. B. Meeks, Wayne Co. ; Jacob S. Atteberry. 
ia 0e...8 & Sw nw---| Kate Endsley. ; 
‘6 N Py Pe 6 sé 
66 igen | « 6 
a Sesw....| Nesbitt & Price. 
8a.90....| 3 N 4 nw... Sarah St. Leger, sch. trus. of dis. 4,28., 9 E. 
a Swnw._-.| 8S. Briscve. | 
12  Winw---| Andrew Pettigrew. 
316 12 Nenw---) D. L. McCawley. 
+6 W 34s w---) John J. Pettigrew. ' 
13 Nwnow--- A. E. Seott, 8. W. Mitchell. 
32. Nesw---. D. L. MceCawley, Isaac Merritt, L. H. Harris. 
‘6 We 8 Won ‘6 7 sé 


———— _——— — ee 


Exuipit “ E” tro INTERVENING Petition or James C. CrLoyp. 
Exhibit “ EB.” 


James C. Cloyd vs. Jordan et al., being names of parties defend- 
ants who are to be served with process: 

Charles A. Beecher, Frank W. Tracey, William Malone, G. Me- 
Dougall, Douglass Putnam, Israel Waters, Chauncey L. Bowen, 
Oliver Tucker, William G. Woodford, E. H. Brown, E. Jane Spence, 
Wayne County, Jacob 8. Atteberry, Reason B. Meeks, Kate Endsley, | 
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Elizabeth Ensley, Isaac Ensley, Leander T. Ensley, Thomas Nesbitt, 
Price, Elisha Taylor, Ebenezer Trotter, Heirs of Vincent Shel- 
ton, Preston R. King, School Trustees of District 4, T. 28., R. 9 E.; 
Sarah A. St. Leger, 8. Briscoe, Daniel L. McCawley, Jno. G. Petti- 
grew, Andrew J. Pettigrew, H. E. Scott, Solomon W. Mitchell, Isaac 
Merritt, L. H. Harris, Dan’] H. Haynes, H. Tompkins, Robert P. 
Hanna, C. C. Boggs. 


Petition and Exhibits A, B,C, & E. 
(Endorsed :) Filed February 13, 1885. J. A. Jones, clerk. 


317 And also on the same day and year last aforesaid, to wit, 

Feb. 13, 1885, came Lucinda A. Walker, by H. C. Whitney, 
Esq., her solicitor, and filed in said clerk’s office her intervening pe- 
tition and Exhibits A, B, & C thereto; which said intervening 
petition and exhibits are in the words and figures following, to wit: 


Intervening Petition of Lucinda A. Walker. 


Unitep States oF AMERICA, a 
Southern District of Illinois, 


Circuit Court of the United States within ahd —the 7th Circuit & 
Southern District of ILilinois. 


To the honorable judges of said court, in chancery sitting: 


Your oratrix, Lucinda A. Walker, who is a citizen of Massachusetts, 
now here comes, by leave of court for that purpose first had and ob- 
tained, and intervenes in a suit on the equity side of this court, 
wherein Elizabeth H. Taylor et al. are complainants and John W. 
Atteberry ef al. are defendants; and thereupon your oratrix com- 
plains and says that heretofore, to wit, on the 28th day of November, 

A. D. 1884, the said Elizabeth H. Taylor conveyed to your 
818  oratrix and your oratrix is now the owner of the following- 

described lands, situate and being in Wayne county, Illinois, 
in the district aforesaid, to wit: 8S. E.} of S. E.4 of see. 22, T.1S8.,R.5 
E.; N. E.} of S. E. } of sec. 10, N. W. ¢ of S. E. } of see. 19, N lof N. 
W. } of sec. 36, all in T.28.,R.6 E.; N. W. t of S. EK. } of sec. 2, N. 
KE. } of S. E. } of sec. 9,5. E. } of sec. 12, all in T. 3 S., R 7 E.; W. 
4 of S. E. } of see. 7, T. 358., R. 8 E.; S. W. ¢ of S. E. | of sec. 13, W. 
} of N. W. } of sec. 25, N. W. 4 of N. E } of sec. 25, EK. 3 of N. E. } 
of sec. 26,8. W. } of N. W. } of see. 26, N. E. + of S. E. } of sec. o4, 
N. 3 of S. W. 4 of sec. 36, all in T. 158., R. 9 B.. also N. E. ¢ of S. E. 
} of sec. 2,8. W. } of sec. 4, all in T.28., R. 9 E.; all of sec. 12, T. 

3 8., R. 9 E.; S. E. } of N. E. 3 of sec. 28, T. 1 N., R.8 E.; 8S. W. 3 
of N . W. 3 of sec. l, T. 1N.,R.9 E.; N. E. 4 of S. E. ¢ of see. 28, all 
in r 2N., R. 9 E.; also 8. E. } of sec. 3, T.3 5.,R.7 E., and that 
the deed is on record in the proper recorder’s office of Wayne Co. 

And your oratrix avers that the most, if not all. of said tracts are 
already embraced in the said suit of Elizabeth H. Tavlor et al. vs. 
John 7 es et als., and your oratrix prays that she may be 

7—147 
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substitu-ed forthe said Elizabeth H. Taylor as the owner of said tracts, 
and for the relief prayed in reference thereto. 
vl9 And your oratrix further shows unto your honors that on 
the 28th day of November, A. D. 1884, one Henry C. Whitney, 
being then the owner of sundry other tracts of land situate and being 
in W: ayne county, Illinois, : and in the district aforesaid, conveyed the 
same to your oratrix by title in fee and she is now the owner thereof, 
to wit: N. of N. W. 4 of see. 8, N. i + of S. E. } of sec. 9, N. W. 3 
of S.-E. 4 of see. 20, N. E. } of N. E. t of sec. 35, all in T.158., R.5 
K.; S. W. 1 of N. E. 4} of see. 10,5 3 W tot S. E. 4 of see. 10, N. W. 4 
of S. W. 4 of sec. 28, all in T. 28., R.5E.; - $.K. of N. W. fof see. If 9, 
N. W. 3 of N. W. fof sec. 20, N. W. fof N. Df of sec 21, N. 3 of 
S. E. 5 of ese: 21,8. E. tof sec. 25, N. W. f of N. E. 3 L of sec. 25, N. 
W. + of see. 25, S. W. 1 of S. W. } of sec. oU, KE. 4 of N. 'E. } of sec. 30, 
N. E. — of 8S. E. + of see. 35, S. E. 1 of 8. W. I of sec. 35, S. W. } of 
sec. 26, all in T. 2 So R. 6 E. ; Bec. 6,T.35S.,R.7 E.; N. W. 4 of sec. 
3; N. 3 of sec. 12, E. 3 of N. E. } of sec. 13, all % T.1S8.,,R.8 E.; W. 
1 of N. E. } of sec. 7, 'N. W. 1 of N. W. + of sec. 8, S. E. 3 of N. i. 4 
of sec. 10, E. } of 8. E. 1 of sec. 10, N. W. 4 of S. E. } of sec. 10,5. 3 
of N. W.4 of sec. 12, S. W. } of N. E. } of sec. 12,8. W. 4 of S. E. } 
of sec. 15,5. W. 4 of N. E. 1 of sec. 25,8. E. } of N. W. 1 of sec. 26, 
N. 3 of N. W. } of sec. 26, N. 3 of sec. 33,8. W. } of S. W. 4 of sec. 
36, undivided 3 of W. 4 of 8S. W. 4 of see. 33, all in T. : S., R. 
320 9E.; N.} of N. W. } of sec. 1,8. $ of S. W. 4 of sec. 2,58. W. 
+ of sec. 4,8. 3 of S. W. 4 of sec. 27, undivided 3 of N. W. } of 
sec. 21,5. W. 1 of S. E. 4 of sec. 32, undivided 3 of N. W. } of S. i. } 
of section 32, undivided 1 of E. 3 of S. E. 3 of sec. 32, all : in T.25S., 
R.9 E.; N. E.} sec. 10 & N. W. 4 of S.E "| of see. 26, allinT.1N,, 
Rk. 9 E., and that the deed is on record in the recorder’s office in 
Wayne Co. 

And your oratrix showeth that all of the lands hereinbefore set 
forth as being acquired by her through either conveyance were em- 
brased and included in a decree of foreclosure rendered in and by 
this court on June 25th, 1874, in the suit of John W. Kennicott e¢ 
al. vs. Board of Supervisors of Wayne County ef al., and that all of 
said lands were sold at the decretal sale by the master in chancery 
by and under said decree, and were all deraigned to your oratrix by 
regular mesne conveyances from said master’s sale. 

And your oratrix shows in detail the several and respective 
amounts which were bid at said master’s sale and for which each 

tract was sold, viz: J- T.18., R.5 E.,8. E. 4 of S. E. 1. sec. 
821 22, $320.00; in f. 258., R. 6 E., N. E. + of S. E. 4, sec. 10, 

$440.00; N. W. } of 8. E. L of sec. 19, $360; N. + of N.W. } 
— 36, $480.00; in T. 3 3. R.7 E., N. W. of S. E,, sec. 2, $480.00; N. 
E. of 8. E. of sec. 9, & 20. QO ; 's. EK. } of sec. 12 , $960.00 : in T. 3 S., 
R. 8 E., W.3 8. E 7, 520 0.00; in T. I 1 S., BR. 9 E., 8. “eo t of 8. E. L 
sec. 13, $7 20.00 ; W.. L of N. W. } of sec. 25, $480. 00; N. W. } of N. 
5 ‘ of sec. 25, $240. 00: KE. 3 of N. E. } of sec. 26, $480. 00: S. W. 4 

. W. } of sec. 26, $240.00; N. E. 4 ‘of S ». Ei. 4 of sec c. 34, $240.00 ; 
4 7 of 8S. "W. 4 of sec. 36, $960. 00. in T. 2 8. R. 9 E., N. E. 3 of 8. 
E. } of sec. 2, $400.00 S. W. i sec. 4, $1,440.00: nT.3S8, R.9E., 
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sec. 12, $2,560.00; in T.1 N., R.8 E., S. E. 4 E. + of sec. 28, 
$240; I- T.1 N.,R.9 E.,S. W. j of N. py } ek see. - $279.26; in T. 
2N.,R.9 E., N. E. } of S. E. 4, sec. 28, $210; in T.38., R. 7 E.,S. 
no sec. 3, $1,120; in T. 1S., R.5 b N. : of N. W. 4 of sec. 8, 
$800.00; N. i. } of S. E. 4 of Sec. 9, $240.00; N. EB. } of N. E. } of sec. 
JO, $3 60.00 : N. W. } of S. E. } of sec. 25, $400.00 ; in T.28., R.5 
E,, Ss. W.] of N. E. 4 of sec. 10, $320.00; S. W. 4 of S. E. } of see. 
10, $240. 00; N. W. 4 t of S. W. } of see. a $480. 00 ; in T. 2'S., R. 6 
E., S. E. } of N. W. 4 of sec. 19, $457.92; N. W. t of N. W. | of sec. 
20, 3480; N. W. 4 of N. E. } of sec. 21, $210, N. 3 of S. E. ¢ of see. 
21, $480; S. E. } of sec. 25, | $960.00; N. W. 4 of N. E. } of sec. 25, 
$240.00; N. W. dof sec. 25, $960; S. W. bof S. W.4 tof sec. 30, $240.00 ; 
K. ty N. E. } of sec. vu, $480; N. E. } of S. E43 | of sec. 35, 5240 ; 
W. of S. E. 4 of sec. 35, $480.00; S. E. 3 of S . W. t of see. 35, 

$240; S. W. 4 of sec. 26, $960; in , S., R.7 E, all of 
322 ~—s sec. 6, $1,440.12; in T.15., R. 8] E., N. W. 1 sec. 3, $193.12, 

N. 1 sec. 12, $1,920; K. 3 N. - 1 13, $800; in T.15S., ~y 9 K., 
W. sof N.E.} of see. 7 7, $477.36; N. W. } of N. W. 4 of sec. 8, $240; 
S. E. ¢ of N. E. 4 of see. 10, $560; E. 1 of S. E. } of sec. 10, $150: N. W. 
} of S. I. 3 of see. 10, $240: S. 3 of N. W. } of sec. 12, $480, S.W. | of 
N. E. } of sec. ye! S.W. 4 of S. E. } of see. 15, $240; S. age | of 
N. EK. } of sec. 25, $240; S. E. t of N. W. } of see. 26, $240; | } of 
N.W. ¢ of sec. 26, $480: N. 3 of see. 33, : $4,920; °5 W. } of S. W.4 | of 
sec. 36, $480 ; undivided } of W. 4 of S. W. dof _ Oo, "$240 ; in T’. 2 
S., R. 9 E., N. } of N. W. } of see. 1, $1,005.20 ; 8. 2 of S. W. 4 of see. 
2, $800 ; 5. W. } of sec. 4, $1,420; 5.3 of S. Wb of sec. 27, $480; un- 
divided } of N. W. tes 21,8480; 8. W. 4 of S. E. } of see. 32, $240; 
nen ere A of N. ¥ } of S. BE. } of sec. 32, $120; undivided — of FE. 
Sof S. E. 4 of sec. 32, $240; in T.1 N., R.9 E., N. E. ¢ of sec. 10, 
$960; N. W. of S. E. } of sec. 26, $240. 

But your oratrix sets forth that the sale at said master’s decretal 
sale was, according to certain subdivisions not in all cases corre- 
sponding to the above, but she has, as she verily believes, stated the 
proportions which the above and foregoing sums bore to the emount 

for which the same were sold at said decretal sale. 
323 And your oratrix states and sets forth that on April 20th, 

1859, the county of Wayne, being then the owner of all of 
said lands, did, by its county authorities, execute a mortgage and a 
trust deed to ali or a large proportion of its swamp and overflowed 
lancs to one Isaac Seymour, in trust to secure the payment of sun- 
dry railway construction bonds, and that all of the lands specially 
enumerated lerein were included in said deed of trust and mort- 
gage, and thot the decree of foreclosare hereinbefore recited was the 
foreclosure of the trust deed and mortgage aforesaid. 

And your oratrix saith that after the county of Wayne had thus 
executed the mortgage »nd trust deed aforesaid it likewise, between 
the said 20th of Apri., i559, and the 13th day of October, A. D. 
1868, did sell and convey its residuary interests or equity of re- 
demption to divers and sundry persons, and a portion of these pur- 
chasers resold their said acquired interests, and the same were In 
some instances sold more than once; and the several persons so de- 
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riving their claim through the purchase of the said residuary inter- 
ests orequity of redemption, either directly or mediately, claim 
324 to be the absolute and unqualified owners of the fee to said 
several tracts of land, and claim and assert that the decree 
of this honorable court of June 25th, 1874, did not bind, conclude, 
or affect them, and that the same was null and void so far as they 
are concerned respectively. 

And your oratrix annexes hereto an exhibit of said lands show- 
ing’ when the county conveyed its equity of redemption to each 
tract respectively and to whom, and, so far as your oratrix is enabled 
to do it, the present claimant thereof; which exhibit she marks “A” 
and makes part of this bill. 

And your oratrix shows that one H. Tompkins, an attorney of 
this court, has made it his chief business for a series of years last 
past to circulate among said purchasers of and claimants under said 
residuary interests of the said Wayne county and descry the said 
decree of this honorable court and advise said persons to disregard 
the same, and in many instances he has induced many of said per- 
sons to bring suits in the circuit court of Illinois for Wayne county 

to attack and annul said decree so far-as they were concerned ; 
3825 and your oratrix avers that in four several of said cases the 

said circuit court granted decrees annulling the decree of this 
honorable court as to the tracts specified in said suits respectively, 
said decrees having been granted at the October term, A. D. 1884, 
of said circuit court; and your oratrix avers that all of said suits, 
except such as decrees were taken in, are still pending, and that the 
said H. Tompkins and one R. P. Hanna, also an attorney of this 
court, are the managing attorneys therein; and your oratrix avers 
that the decrees aforesaid thus taken -in said Wayne county circuit 
court were so taken after the acquisition by your oratrix of the title 
to said lands, and she states, upon advice of counsel and upon 
belief, that such action of the State court was an invasion of and an 
assumption of the powers, authority, and dignity of this court and 
of your oratrix’s rights herein. 

Your oratrix annexes heretv and prays to be taken as part hereof 
an exhibit showing the suits now depending against the tracts of 
land so owned by your oratrix, together with the names of the com- 
plainants in said suits respectively; which exhibit she marks 

“B.” She likewise separates those suits in which decrees 
326 have been entered and appends them in a note at the foot of 

said exhibit, and she files herewith as Exhibit “C” and 
makes part hereof copy of one of the bills in which said litigants 
arraign said decree of this court. 

And your oratrix, further complaining, would show that all of 
the said suits so depending will be pressed to a speedy conclusion, 
and in many, if not all, of said cases decrees will be obtained against 
the lands aforesaid and the decree of this court annulled and set at 
naught unless this court interferes to prevent the same; and your 
oratrix states, upon information and advice of counsel and upon 
belief, that said parttes have no right to attack the decree — hon- 
orable court, collaterally or otherwise, in another court of no greater 
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powers, nor ih any other way, except by a direct bill in this court, to 
impeach the same, or by appeal to the U. 8. Supreme Court. 
Your oratrix, being without adequate remedy save in this honorable 
court, prays that the said H. Tompkins, R. P. Hanna, John Garrison, 
George Warren, Lynia J. Branson, D. H. Clevinger, Simeon 
327 Matthews, John Keen, Sr., S. L. Austin, George Bb. Meyers, 
J. B. Scudamore, Samuel Booth, Charles Iles, Sarah A. St. 
Leger, Ann Walker, L. A. Skinner, L. H. Harris, Hiram Tucker, 
Henry T. Garrison, G. A. Bradford, Mary C. Given, Joshua Cook, 
John Dunham, Allen Lence, Anderson Malone, Douglass Putnam, 
Israel Waters, W. J. Kingkendall, W. N. Dickey, J. B. Pendleton, 
Oliver Holmes, John Robinson, C. M. Wakefield, M. M. McDougall, 
John W. Behymer, Robert A. Behymer, Sallie E. Heinz, Henry Ran- 
kins, R. F. Brown, J. H. Lockhart, Milton Holmes, H. R. Johnson, 
the heirs of J. J. R. Turney, Thomas Nesbit, D. W. Barkley, H. QO. 
Brock, Thomas Mason, Cyrus Oakley, Levi Garrison, George Pep- 
perworth, W. M. Havens, Albert Simms, C. L. Bowen, Oliver Tucker, 
William G. Woodford, William Walker, Catherine Steck, J. L. Har- 
ris, T. M. Rogers, W. Lockwood, J. B. Varner, E. T. Hall, H. C. 
Shelton, Wm. McKinney, Alex. McKinney, D. L. MeCawley, G. T. 
Humbrison, John Watson, J. R. Bain, Nathan Renfra may be 
made parties defendant to this her bill of complaint, with apt 
and proper words to charge them,.and that a subpcena in 
chancery be. issued to each of said defendants, command- 
ing them and each of them to be and appear before this 
328 honorable court on the next rule day, then and there to an- 
swer all and singular the allegations of this her bill of com- 
plaint, but without oath, the answers of each and all of said defend- 
ants under oath being hereby expressiy waived, and that at the final 
hearing of this cause a decree may be entered naming a day to be 
fixed and prescribed by this honorable court on or before which 
each of said purchasers and owners of said equities of redemption 
shall pay the several amounts so bid and paid as the purchase price 
of said several tracts of land at said decretal sale by the master in 
chancery aforesaid or be forever barred and forclosed, or (in the al- 
ternative) that the said several tracts of land be sold under the di- 
rection and decree of this court, under such restrictions and upon 
such terms, as to redemption and otherwise, as the court may order 
and direct, and that the title to each and all of said several tracts of 
land may be quieted and confirmed in your oratrix, and that all of 
suid parties defendants may be perpetually enjoined and restrained 
from instituting any suit or legal proceeding to assail or im- 
329 pugn the validity of the said decree of foreclosure of June 
25th, 1874, except by a bill to impeach the same in this court 
or by proper proceedings to review the same, and that said decrees 
severally of said circuit court of Wayne county in favor respect- 
ively of John Garrison, George Warren, Lynia J. Branson, and L. 
A. Skinner may be cancelled, annulled, and held for naught as 
clouds upon the title of your oratrix to said several tracts of land, 
and that the eighteen defendants first named in this prayer for 
relief may be restrained and enjoined from further prosecuting any 
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of said suits, either by themselves or their agents, servants, or at- 
torneys, in any manner whatsoever, and that the tax title acquired 
by said Frank W. Tracey be set aside and annulled without condi- 
tions, and that your oratrix may be substituted for the said Eliza- 
beth H. Taylor as to a recovery for such of the said lands of the said 
Elizabeth H. Taylor as were impleaded in this suit heretofore and 
which are now conveyed to your oratrix as aforesaid. 
And for such other and further relief as may be in accordance 
with equity and good conscience, {c. 
300 ° LUCINDA A. WALKER, | 
By HENRY C. WHITNEY, Her Sol’r. 


HENRY C. WHITNEY, 


Solicitor and of Counsel. 


STATE OF ou} co 

County of Cook, at 

Henry C. Whitney, being first duly sworn, on oath saith that he 
is the solicitor for Lucinda A. Walker, the complainant in the above 
and foregoing bill of complaint, and that he bath read and been 
made acquainted with the matters and things therein set forth and 
alleged, and that the same are true except so much and such parts 
thereof as are stated on information and belief, and so much and 


such parts thereof this aftiant believes to be true. 
HENRY C. WHITNEY. 


Subscribed and sworn to before me this 30th day of January, A. 
D. 1885. 


[SEAL. ] D. W. MITCHELL. 
331 Ex. A to Intv. Per. or: LuctnpaA A. WALKER. 
Exhibit A, Referred to in Annexed Bill of Complaint. 


| 
con” allie Sold argues | Date of sale. | Present claimant. 
Tis,r5e_| Nenw 8--| Isaac Garrison._..; Aug’t 15, 1859 | Henry T. Garrison. 
N wn w 8. Richard L. Clark_| Dec. —_17, 1863 | G. A. Bradford. 
»o0098...11. &. iewie...-. Aug. 17, 1864 | George Warren. 
Sese 22 __| Lynia I. Branson -| Oct. 10, 1863 | Lynia I. Branson. 
N wse25__| D. H. Clevinger_-' Sept. 11, 1866 | D. H. Clevinger. 
Nene 35-| Patrick Galaspy_-_| Dee. 4, 1866 | { ney AS, Gavan. 
ime { Joshua Cook. 
T2s,r5e_| Swn e10_| George Keen____-' Oct. 15, 1866 | John Keen, Sr. 
S wse10__| Dan’l Matthews -_| Sept. 21, 1866 | John Dunham. 
N ws w 28_| J. D. McGill_ -_--| Jan’y 31, 1866 | Allen Leuce. 
T2s,r6 ms Senw19__| James Hails._....| Feb’y 13, 1867/| G. B. Mevers. 
| N wnw 20_ Robert Barr_____- Nov. 18, 1867! J. B. Scudamore. 
|Nwne2l_| W. L. Beeson.___! Apr. 16, 1867) Anderson Malone. 
oe eae, Oct. 13, 1868 
| Nwseedi., “ ............ 6 _ Anderson Malone. 
| Se 26.----. eT TE 6 Douglass Putnam & 
| Nwne 2 “ esenieeticdeul 6 Israel Waters. 
| Nw 25. .--! gt TEN he | 66 


PROGR © wiccnceneem | “ |W. J. Kuykendall. 


ae 


| 


Town. & 


range. 


Subdivision. 


Sold by county 


tu— 


832 
T3s,r7e 
| Tl1s,r8e. 
a T 3s,r8e_!| 
Tls,r9e. 
4 » 
: 
~+ 
ae 333 


T2s,r%e. 


Nese85-.- 
|_Nwese3é. 
| Swese35_-. 


| 


' S w 26- 


a 


a 


E $n e 30. 


Ses w 35_. 


Nesel0_. 
Nwsel9. 


N $n w 36. 
Whole 6_-- 
Sisel12_. 
N se 12_- 


Nwse2_. 
NeseQ__. 


Senel10_. 
Nese 10_- 


Nwse 10! 


~——_——— ee ee ee ee 


J. B. Pendleton 

J. B. Pendleton _. 
A. J. Robinson__- 
A. J. Robinson_-_- 


J. i Bs emmmun 
M. M. Patterson__ 


C. 


G. M. McDougall_. 


Nathan Renfra_ __ 


M. Wakefield__ 


Hiram Tucker ___- 
Fieldon Herold__. 


E 
Ae 


Wm. 


Oliver Holmes _. ve 


T. Hall. | 
Henry Rankins- -_- 


M. Robbins. 


H. C. Shelton __-_- 


Thomas Nesbit_-__' 


J.J. R. Turney —_ 
R. R. 


Thomas Nesbit.__ 


Thomas Nesbit__. 


Swne 12_| I 
| 


Sw ne 25_| George W. Bailey - 


Swse 13_ 


Cyrus Oakley 


| 
Nwnw 25. Wm. McKinney-. 
Alex. McKinney - 


Swonw 25.) 


Nwne25. Wm. Booth 


Sen w 26. 
Nenw 26_) 


ee ee eee 


~OW«~ M. Havens... 


'R. P. Hanna. __..| 


N ene 26_. James Simms_.__.. 


Sene as Wm. Conaway. —- 
Swnw 26. iittala intent 
i 
Wis sw} 33- i: Bh enamenpeenes 
Nese} 34. Thomas St. Leger- 
Nisw 86... William Walker - 
Nenwl. _| John a 
Nwnow 1. Thomas Thread__- 
OE OF aE 
Nesev2_.. Milcine Fortner _. 
A pbee angpg S. J. R. Wilson —- 


~-_——<-! 


D. L. McCawley-- 


Er. A—Continued. 
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Date of sale. 


| Present claimant. 
| 


i 


Ww. U. Dickey. 


Nov 25, 1867 | J. B. Pendleton. 
Nov 25, 1867) J. B. Pendleton. 
Nov 27, 1867 | Oliver Holmes. 
Nov. 27, 1867 | Oliver Holmes. 
ee @@2 @@eeo oeecaane|! 
Dec. 1, 1863 
Jan. 14,1861} Jno. Robinson, 
Wayne City. 
Aug. 16, 1864) C. M. Wakefield. 
M. M. McDougall. 
Nov. 27, 1865 Foc W. Behymer. 
Robert A. Behymer. 
Sept. 27, 1864 
Jan’y 25, 1864) Hiram Tucker. 
Dec. 13, 1862! Sallie E. Heinz. 
Feb’y 4, 1864 
Nov. 21, 1867 Henry Rankins. 
.\|( R. F. Brown. 
Aug. 11, 1865 J. H. Lockhart. 
Nov. 25, 1867| Milton Holmes—w } 
Jan’y 11, 1864 se7,3s, 8. 
March 16, 1 H. R. Johnson. 
Dec. 2, 1867 | Turney heirs. 
Oct. 13, 1868 | — 
os. Nesbit. 
Mov. %, 1066 ‘{b. W. Barkley. 
i 3 1865 {non Nesbit. 
— ~? H.O.Brock, Albion. 
Oct 13, 1868 | Thomas Mason, Al- 
bion. 
Nov. 28, 1867 | Charles Ile, Albion. 
Jan’y 12, 1864/ Cyrus Oakley, Al- 
| bion. 
Nov. 26, 1864 | ore oll 
Dec. 26, 1863 | —_ 
, evi Garrison. 
Dec. 53; 1863 Wm. * pperworth. 
Dec. 30,1863) W. M. Havens. 
May 10, 184 9| R. P. Hanna. 
Jan’y 14, 1863 | Albert Simms. 
Dec. 10, 1863 | o 
¢C. L. Bowen. 
Oct. 13, 1868 {ive Tucker. 
Wm. G. Woodford, 
Oct. 13, 1868 ae 
Oct. 13, 1868 «“ 
Dec. 21, 1863| Sarah A. St. Leger. 
Jan. 14, 1863 | Wm. Walker,Albion. 
Bowen. 
Feb. 20, 1865 | Tucker 
W oodford. 
Dec. 5, 1863 oe 
Oct. 13, 1868 “ 
Nov. 4, 1864) L. A. Skinner. 
Jan. 8, 1867 | | Turney heirs. 
Oct. 19, 1865 | 


ss Sh ses 
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Town. & 
range. 


* 


Ti1n,r8e- 
T iln,r9e_ 


Subdivision. 


S348 w 27-_- 
_| D. 
_| D. 
Bye e 32. 


29 


pad 


Nws 


Whole 12_ 
Sene2s8__ 
Swn w l. 


N e 10_._-. 
Nwse 26- 
T2n,r9e_.| Nese 28_- 
es Se3 


ee ee 


Sold by county 


to— 


| 
| 


Date of sale. Present claimant. 
| Oct. 19, 1865 | Catherine Steck. 
Oct. 19, 1865 J. L. Harris. 
Oct. 19, 1865 | T. M. Rogers. 
Oct. 19, 1865} T. M. Rogers > 4 
May 7, 1864 é 
March 4, 1865 
Nov. 18, 1864 
Oct. 13, 1868 | W. Lockwood. 
Oct. 13, 1868 
'Jan’y 13, 1864| J. B. Varner. 
| Feb’y 4, 1864 


D. L. MeCawley-- 
. McCawley--| 
. McCawley--| 
D. L. MeCawley--! 
D. L. MeCawley-- 
G. T. Humbreson- 
John Watson-_--_- 
SS ee 
SS 
Ss ee 


Exarpit “ B” to Perition or LuctnpA A. WALKER. 


Exhibit “ B” in Suit of Walker vs. Atteberry. 


In— 
T.158., R. 5 E., N. E. } of N. W. } sec. 8, John Garrison, D. 
” N. E. } of S. E. } sec. 9, George Warren, D. 
7 S. E. 4 of S. E. $ sec. 22, Lynia J. Branson, D. 
oo4 In— > 
T.15., R.5 E., N. W. 4 of S. E. 4, sec. 25, D. H. Clevinger. oe 
T.258., R.5 E., S. W. 4 of S. E. 4, see. ‘6, Simeon Matthews. 
” S. W. dof N. E. 4, see. 10, John Keen, Sr. 
” N. W. f of S. W. 4, sec. 28, L. L. Austin. 
T.258.,R.6 E., 8. E. 4 of N. W. } , SEC. 19, George b. Meyers. 
a“ N. W. } of N. W. | , sec. 20, J. B. Scudamore. 
T.158., i. 9 E., N. W.} of N. E. } ' see. 25, Samuel Booth. 
S. W. t of N. E. 1 ‘sec, 25, Charles Iles. 
. N. E. } of 8. E. 4, sec. 34, Sarah A. St. Leger. 
" N. 3 of S. W. 3, “ 36, Ann Walker. 
" S. W. fof 8. W. 4, “ 36, Ann Walker. 
T.28,R.9E., N.E.} of S.E.3, “ 2 > L. A. Skinner. 
» S. W. tof S.E.}, “ 32, L. H. Harris. 
T.35S., R. 7 E., N. 3 of S. E. }, “ 12, Hiram Tucker. 
Decrees have been taken in the following cases, viz: ° 
T.158.,R.5 E., N. E. 4 of N. W. 4 of sec. 8, John Garrison. rt R 


T.18.,R.5 E., N. E. 
T.18.,,R.5 E.,S. E. 4 
T.258.,R.9 E., N. E. } 


4 of S. E. } of sec. 


9, George Warren. 


- of S. E. ¢ of sec. 22, Lynia J. Branson. 
| of S. E. $ of see. 2, L. A. Skinner. 


(Intervening petition & Exhibits “A” & “ B.”) 


(Endorsed:) Filed February 13, 1885. 


J. A. 


Jones, clerk. 
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335 Exuipit “C” to Intervening Petition of Lucinda A. Walker. 


STATE OF ILLINOIS, 
y | 8s 
Wayne County, 


In the Circuit Court of said County. March Term, A. D. 1884. 


J. B. ScUDAMORE ) 
v. Bill to Remove Cloud from Title. 
H. C. WuHitney. 


To the honorable judges of the circuit court of the county of Wayne 
and State of Illinois, in chancery sitting: 


1. Your orator, J. B. Scudamore, brings this bill of complaint 
against H. C. Whitney; and thereupon your orator represents that 
he is the owner by title in fee and in possession of certain lands and 
real estate situate in said county of Wayne and State of I'linois, 
the same being set out and described in an abstract of title showing 
through whom he holds, which said abstract of title is hereto at- 
tached, marked Exhibit “A,” and made a part of this bill of com- 

plaint. 
306 And your orator represents further that he and those 
through whom he holds have been in the undisturbed posses- 
sion and occupancy of said lands at all times since the fee vested in 
the said county of Wayne, as shown by Exhibit “A.” 

That he acquired title in good faith, and that he and those through 
whom he holds have paid all taxes assessed and levied for each year 
successively since the county of Wayne conveyed the same to the 
person named in said abstract, Exhibit A, as the grantee of said 
Wayne county at the date as shown in said abstract. 

That no entry nor attempt to enter upon said lands has been had 
or made adverse to the title or possession of your orator or against 
those through whom he holds since the conveyance so made as 
shown in Exhibit A, which is made a part of this bill of complaint, 
as well as exhibits hereafter and herein shown to the court. 

2. And your orator further represents that up to the date of the 
conveyance made by the county of Wayne as set out in Exhibit “A” 
the said premises therein described were vacant and unimproved ; 

that possession was taken under said conveyance, and open 
337 and notorious occupation continued to the commencement of 

this suit; that there was no title, adverse or outstanding, 
neither was there any valid contract, mortgage, or trust deed or other 
lien against the same; that there was no suit nor proceeding against 
your orator or against any one throygh whom he holds to be of 
notice, commenced to enforce any lien against the said lands prior 
to the said purchase of the county of Wayne to which they or either 
were made parties or privy; that your orator’s title is in a direct 
chain within the power of the county to convey said lands without 
any power existing otherwise. 

3. And your orator further represents, by some means unknown 
18—147 
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fully to your orator, after the legal title was conveyed as heretofore 
stated, a decree was had in the circuit court of the United States, 
southern district of Lilinois, at the June term, 1874, in a suit entitled 
J.W.Kennicott et al. vs. The Mt. V. R. R. Co., impleading the county 
of Wayne. 
That the decree directed and ordered the sale of your ora- 
338  tor’s said lands, together with other lands; that the same was 
offered for sale on the 18th day of September, 1877, when, no 
bid being made, the parties to the suit and persons therewith, com- 
btning and confederating to create and fix a cloud on the title of the 
lands of your orator, did aid in the same and had a deed made to 
N. M. Broadwell by the master in chancery, dated May Sth, 1879, 
and recorded in Book 38, page 297, of the Records of Deeds in the 
recorder’s office of Wayne county; that N. M. Broadwell, by quit- 
claim, conveyed a portion of the said lands, including the lands of 
your orator, to , dated , which deed is recorded in Book —, 
page —, in the recorder’s office of Wayne county. 

4. And your orator further represents that the said defendant 
claims and pretends to have acquired title of some kind under the 
quitelaim deed and by the decree heretofore set out, relying and 
claiming under a certain pretended contract made and entered into 
by the county of Wayne, of the first part, with a certain firm doing 

business under the style and firm name of Vanduser, Smith 
309 ~—- & Co., of the second part, to construct a railroad through said 

county of Wayne, which instrument bears date Nov. 19, 1858, 
and is recorded in the record of proceedings of the county court of 
that date, and is in substance and effect as follows: 

“That the said firm contracted to construct a railroad through 
the county of Wayne by the 19th day of Nov., 1860, for which the 
county of Wayne agreed to pay said firin $13,500 for each three 
miles of grading on said road, when compl), and $6,000 per mile 
for each mile of iron rails laid on said road, to be paid for in the said 
swamp lands of Wayne county, at $5 per acre. All of said lands 
were to be conveyed by Wayne county to the said Vanduser, Smith 
& Co. when the said railroad should be completed; and in case 
the said Vanduser, Smith & Co. or their assigns should fail to com- 
ply with the terms of the said contract and commence and comp!cte 
the same within the two years, the time therein agreed, then all 
the work done on said railroad was to be forfeited and the said con- 

tract was to be thenceforth null and void;” which is more 
3240 fully shown by Exhibit “ B,” here shown the court. 

5. And your orator further represents the facts in the matter 
vf the defendant’s obtaining title to the said lands under the said 
contract to be— 

A pretended contract was made as heretofore stated ; that the same 
was pretended to be assigned on or about the 20th of April, 1859, 
but was not so assigned until Sept. 12, 1859, to the Mt. Vernon Rail- 
road Company, an incorporation incorporated by an act of the Legis- 
lature of the State of Illinois, approved Feb. 15, 1855, they, the 
suid Vandusen, Smith & Co., becoming the stockholders and directors, 
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owning the franchise and property of the said company of the date 
of the pretended assignment. 

That the county of Wayne, in consideration of the terms and 
conditions therein set out, attempted to execute a pretended trust 
deed of the said lands so included in the said contract to Isaac Sey- 
mour, dated April 20, 1859. The execution of said deed pretended to 
be done at a special term of the county court without notice or call 

being made, and executed by two only of the three judges 
341 without the knowledge of the third, although he lived and 
was within the county. 

Conditioned— 

“ First. To secure and guarante- the construction, completing, and 
furnishing railroad and branches in the manner and time and upon 
the conditions in the act of incorporation of said company provided 
for the faithful application of all moneys or properties arising from 
the sale of said lands or obtained upon the faith of the same, as 
hereafter authorized, to the constructing, completing, equipping, 
and furnishing said road and branches, in accordance with the terms 
of the said act of incorporation. 

Second. A portion of said bonds so conveyed to said trustees, not 
exceeding one-fourth part thereof in value, to be designated by said 
company, shall be held by said trustees, free from all incumbrances, 
for the purpose of sale from time to time,on the requisition of said 
company, for the purpose of raising funds for the payment of interest 

on loans in case of deficiency from other sources, and for such 


342 other expenditures as the exigencies of the business of the 


company may i quire: Provided, that nor portion of said 
fourth part of said lands shall be soid until said road and branches 
shall bave been actually finished. 

Third. For the purpose of raising funds from time to time for the 
construction and completion of said road and branches and for the 
purchase of iron and other materials to be used thereon said com- 
pany may issue its bonds, countersigned by said trustee, in sums of 
not less than five hundred dollars nor more than one thousand dol- 
lars each, at rates of interest not higher than seven per centum per 
annum, payable semi-annually; the principal of said bonds payable 
in the year 1874 at such place as it shall designate. The payment 
of said bonds shall be secured by a mortgage of the said lands, as 
hereinbefore provided, for which said mortgage shall be a prior lien 
and shall be referred and recited in said bonds so to be issued by 
said compi »y— 

It being understood and agreed that the said county court shall 

and will make, execute, and deliver to the said trustee such 
045 proper deed, conveyance, declaration of trusts, or other assur- 
ances as from time to time shall be necessary and proper and 


as their counsel, learned in the law, shall reasonah'y advise for the 


better carrying into effect the true objects of this indenture and of 
securing by mortgage the payment of each and all of said construe- 
tion bonds in the manner and form in said additional instrument to 
be fully and at large set forth and declared, with the same effect and 
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certainty as if the provision thereof had been embodied and set forth 
in this indenture.” 

Which deed is here shown the court, marked Ex. “ C” (omitting 
the lands therein described). 

6. That the county also attempted at the same time and manner 
to execute a pretended mortgage of the same date on the same lands 
in pursuance of the conditions in the trust deed and the contract 
made with Vanduser, Smith & Co., wherein it was provided that the 
lattds should be carefully valued and appraised by the Mt. V. R. R. 
Co. and the county of Wayne within — months after the date of the 

mortgage and the value of each piece and parcel for the pur- 
344 pose of division and allotment thereof into four classes, giv- 

ing the number of acres of each class and valuation, and that 
the same should be done without delay and certified, under seal, by 
the said county and Mt. Vernon R. R. Co. to the trustees, setting 
forth at what price the same might be sold; also containing the fol- 
lowing conditions: | 

“'To have and to hold all and singular the lands and premises 
hereby granted or intended to be so, and each and every part and 
parcel thereof, with appurtenances, unto the said party hereto of the 
second part, his successors and assigns forever, as joint tenants and 
not as tenants in common, for the uses and purposes in this inden- 
ture set forth and declared, and subject to the provisions and 
requirements of the before-mentioned act of Congress of the United 
States and the act passed by the Legislature of the State of Illinois 
incorporating the said Mount Vernon Railroad Co., and subject, 
also, to the possession, control, and management of the party of 
the second part so long as said construction lands or obligations 
shall remain unforfeited by the proper performance of all the stipu- 

lations thereof. 
345 - “Provided always, and these presents are upon the express 

condition, that if the said Mount Vernon Railroad Company 
shall well and truly pay or cause to be paid to the holders of the 
said construction bonds or obligations, and every one of them, the 
principal sums of money therein mentioned according to the time 
intent and meaning thereof, with the interest thereon, at the times 
and in the manner as hereinbefore mentioned, according to the true 
intent and meaning of these presents, that then and from thence- 
forth this indenture and the estate hereby granted shall cease and 
determine and be utterly void.” 

“That the said party of the second part, having received from the 
said parties of the first part such said lists, schedules, allotments, 
valuations, and selling prices, shail and will grant, bargain, sell, 
and convey to all persons, bodies politic or corporate applying for 
the purchase of the lands and premises above mentioned making 
or tendering payments therefor at prices not less than the selling 

rates established by the said parties of the first part, and shall 
346 require in payment the surrender of construction bonds or 
bond nearest in amount to the actual purchase-money and 
consideration of the conveyance and the payment of the residue of 


. 


said purchase-money in cash. 


e ———— 
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But in no: case shall any piece or parcel of land be sold or con- 
veyed by the said party of the second part without the surrender 
and consequent discharge of said construction bonds or bond ; and 
whenever any purchaser may tender construction bonds or bond 
exceeding in,amount the purchase-money of the land for which ap- 
plication is made the party of the second part may receive the same 
and pay the excess (provided the same does not exceed two hun- 
dred and fifty dollars in any one case) in money to the purchaser, 
the interest thereof being thereby to anticipate the payment of said 
construction bonds or bond by the sale and conveyance of lands in 
manner aforesaid. 

And it is further provided that if after the said construction bonds 
or obligations shall be fully paid, together with all arrears or interest 

thereon, there shall be any of the above-described lands re- 
347 maining unsold or any of the proceeds and avails of the said 

bonds in the hands of the party of the second part unpro- 
vided for, then and in that case said party of the second part shall 
convey absolutely the said lands and shall pay, transfer, and deliver 
aid receipts and avails to the said The Mt. V. R. R. Co., its succes- 
sors and assigns forever. 

The said party of the second part shall and will cancel and dis- 
charge each and every construction bond or obligation and the in- 
terest warrants thereon which he may receive in payment for land 
and.as a part or the whole consideration of each deed or sale by 
defacing the seal of the corporation on receipt thereof, and will make 
or cause to be made in or upon the face thereof a note or memo- 
randum, with proper description of the land sold or conveyed, with 
the date of the conveyance for which the same has been received 
and cancelled, in such manner and form as will enable the parties 
of the first part to trace and follow the appropriation of all the said 

construction bonds. : : 
348 That the said party of the second part shall and will set 

forth and declare in each and every deed of conveyance the 
true amount of the purchase-monev of the land or premises conveyed 
or intended to be conveyed thereby and the part thereof for which a 
bond or bonds may have been received, with the number and amount 
thereof, and also the sum actually paid in cash for the residue and 
remainder of said purchase-money, and also, whenever a bond or 
bonds exceeding the amount of the purchase-money may have been 
received in payment thereof, the amount in cash actually refunded 
to the purchaser of said bond or bonds for such excess.” 

Which copy of mortgage is here shown, marked Ex. “ D” (except 
the land therein described). 

7. And your orator further represents that at the time of the pre- 
tended assignment of the aforesaid contract and the execution of the 
said trust deed and mortgage the Mt. V. R. R. Co., in consideration 
of the fulfillment of the Vanduser, Smith & Co. contract, did exe- 
cute a mortgage on all of their property covenanting to pay all tax. 

It recited that it mortgaged the railroad of the Mt: V. R. R. 


849 ~~ Co. constructed from Ashley, Washington county, to the east- 


ern line of Wayne county, in the State of Illinois, together 
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with ail of its said company’s real estate, lands, and tenements, 
heriditaments acquired or to be acquired, and also — and every 
privilege, franchise, and rights of said Mt. V. R. R. Co. acquired at 
the date of the mortgage or that it at any time thereafter may have 
acquired, and also all property, privileges, and franchises of the Mt. 
V. R. R. Co. wheresoever and whatsoever as owned by it or to be 
acquired, and which rights were conveyed to Isaac Seymour, trustee, 
on the 20th day of April, 1859, conditioned to secure the payment 
of the $800,000 of bonds heretofore set out at the time and manner 
therein specified, alleging in said mortgage that the bonds were 
alike secured by the pretended deed and mortgage heretofore set 
out, and provided further that if in case of default of payment of 
any interest as the same came due and remaining in default for six 
months and unpaid the whole debt, both principal and inierest, 
should be due and payable, and that the trustee was to enter upon 
the said premises and take possession of all property of the Mt. V. 

R. R. Co. and sell the same to the highest bidder and pay 
300 and discharge the said indebtedness as by the terms thereof, 

a copy of which mortgage is here shown and made a part of 
this bill, marked “ E.” 

8. And your orator shows that the said pretended trust deed and 
mortgage attempted to be executed by the county of Wayne and 
that executed by the Mt. V. R. R. Co. are recorded in Book “ B” of 
Mortgages, in the recorder’s office of said county, on page- 2))7 to 
0908, inclusive; and that the said instruments, with the contract of 
Vanduser, Smith & Co., are but one transaction, and were made and 
executed to be in pari materia with the conditions therein wriiten 
and agreed to by the parties, as set out in the said contract made 
with Vanduser, Smith & Co., and for no other consideration paid or 
agreed to be paid, asserting for power the 10th section of the Mt. V. 
Rh. Rh. Co. and the vote had of the legal voters of Wayne county 
Nov. 5, 1855, as shown by Ex. O & F. 

9. Your orator further represents that after the execution of the 

aforesaid instruments an extension of the time in which the 
vol railroad should be completed, as set out in the contract made 

by Vanduser, Smith & Co., through Wayne county was had, 
at the instance and request of the Mount Vernon Railroad Com- 
pany and their associates in constructing said road, at the March 
term, 1860, of the county court of Wayne county; that the county 
court did extend the time for finishing the said railroad through the 
county to November, 1861, on the following conditions: That the 
said Vanduser, Smith & Co. or their assignees, the Mt. V. R. R. Co., 
should file a plat and survey of the location of the said railroad with 
the county court, also with S. J. R. Wilson, Co. judge, by the 15th 
day of April, 1860, and make a bona fide commencement of the grad- 
ing in Wayne county on the said line by the 15th day of May, 1860, 
und keep at least fifty hands employed at said grading in Wayne 
county, the number of hands to be increased after six months. In 
case the said Vanduser, Smith & Co. — their assignees shall fail to 
keep said hands employed upon said line of said grading or shall 
fail to keep and perforni any of the other conditions of this order 
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and everything therein contained — shall be null and void, which 
order is entered of record and here made an exhibit, marked 
‘““ (;.” 
302 10. And your orator further represents that — Vanduser, 
Smith & Co., nor the Mt. V. R. R. Co., nor their assigns con- 
structed or built any railroad, nor was any constructed or built as 
proposed, nor was any grading done as was required by the contract 
and agreement with Wayne county, nor was any commenced, nor 
was any survey made locating the road, nor was there any plat filed 
as required with the county court as location of said road. 

But your orator avers that the same was abandoned without a 
commencement. 

That the Mt. V. R. R. Co. abandoned its organization and any 
attempt to construct a railroad in August, 1860. 

That no division or classification was made or had as provided in 
paragraph 6 of the pretended deed and mortgage of Wayne county. 

11. And your orator further represents and denies that the R. R. 
Co. negotiated any bonds for a valuable consideration ; that they 
negotiated any bonds, or that there were any put upon the market 

or sold to any one, or that any iron or other materiai was pur- 
353 chased with them, but charges that if any bonds did pass from 

the railroad company that they were obtained by fraud, and 
he charges that the bonds claimed to be in suit in the said foreclosure 
were in the hands of the officials of the railroad company and agents 
in 1860 and afterwards; that the railroad company and their assigns 
and privies abandoned, in August, 1860, the construction of the said 
railroad, and discontinued their organization and allowed their said 
contract to be forfeited by the county of Wayne, which was done, and 
all proceedings under it declared null and void by orders of county 
court,as by Exhibits “G” and “ i,” which are true copies of record. 

Tihat the said parties and priv-es holding the said bonds and cou- 
pons in controversy for said railroad company, and without any con- 
sideration paid,and with full knowledge that the railroad company 
had abandoned the construction of the same and had acknowledged 
a forfeiture of the Vanduser, Smith & Co. contract and all rights 
under the said trust deed and mortgage, and had suffered Isaac Sey- 

mour, trustee, to abandon his trust, and,as your orator is in- 
354 formed and believes, cancelled the said deed and mortgage ; 
that nothing being done thereunder— 

That the R. R. Co. had withdrawn all bonds from him on August 
5th, 1860, —, without having any other person appointed trustee, 
did file a complaint to commence a suit on the 7th day of March, 
1865, as heretofore stated, to have a trustee appointed, and for no 
other purpose, as here shown by a true copy, Ex.“ Kk,” and by 
amendment, October Ist, 1886, to foreclose the mortgage executed 
by the Mt. V. R. R. Co., making the Mt. V.R. R. Co. defendant, 
impleading the county of Wayne, as here shown by Ex. “ L,” filing 
in said cause the mortgage executed by the Mt. V. R. R. Co. and a 
copy of trust deed of county of Wayne, and praying a foreclosure 
of mortgage of Mt. V. R. R. Co., and asking what may have been 
done under the said indentures attempted to be executed by the 
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county of Wayne, setting up for a base of power for the, county of 
Wayne to so execute said deed and mortgage a certain deed of trust 
to Charles Wood, March 13th, 1856, for the use of the B. & FF. R. R. 
Co. or any railroad company who would build a railroad through 

the county, which deed had been cancelled at the time by 
355  reconveyance August 20, 1857, and of record, which is here 

shown, marked Ex. “ N,” and that an account may be taken 
of what may be due your orators upon the bonds and coupons, and 
that a trustee may be appointed in the place of Isaac Seymour, 
deceased ; that the said suit was instituted by John W, Kennicott, 
Ebenezer Stone, Joseph E. Ward, Thos. Upton, and August Meyers, 
and for all parties holding like bonds. 

That the said cause proceeded to an issue at the June term, 1568, 
of said court; that the case came on to be heard on demurrer filed 
by the county of Wayne,which demurrer was sustained without any 
further action against the county, and a decree was had against the 
Mt. V. R. R. Co. and all the Mt. V. R. R. Co. property decreed to be 
sold on the 25th day of May, 1868, to make the demands of the 
complainants, to wit, $73,688.49. 

That the same was sold as decreed; that the defendant in the 
cause, The Mt. V. R. R. Co., purchased the same, which sale was 
confirmed and deed given on the 23d of June, 1869; that the pro- 

ceedings, decree, and sale is more fully shown by a true copy 
356 ~—of the said record hereto attached, marked Exhibit“ H;” and 

your orator shows that a full satisfaction of the said amount 
then in suit was acknowledged to have been had by the complain- 
ants thereto, and that all parties claiming to hold any bonds or 
coupons issued by the said railroad as a matter of law acquiesced 
that security on account of the said trust deed and mortgage to 
your orator’s jands be released from any further liability for their 
payment in the suit then pending. 

That the defendant herein and his privies had full knowledge of 
your orator’s purchase from the county of Wayne and of the posses- 
sion and occupancy of the same; that Walter B. Scates, then the 
principal attorney for the Mt. V. R. R. Co., as well as for the com- 
plainants, did take the decree as marked Exhibit “H” for all the 
holders of the obligations of the Mt. V. R. R. Co. and did put it on 
record by said decree that all the property of the Mt. V. R. R. Co. 
was released by sale thereunder from any further liability as secur- 
ity for their obligations. 

That the Mt. V. kh. R. Co. and their assigns had then abandoned 

all claim to the lands of your orator under the Vanduser, 
307 Smith & Co. contract and the said trust deed and mortgage ; 

that the county of Wayne was dismissed from the suit on the 
said demurrer filed, and your orator avers as a matter of fact that 
he was assured by the proceeding then and thereunder had and of 
record by the county of Wayne and by the power of the county to 
sell or mortgage said lands that the suit theretofore and then pend- 
ing was for the appointment of a trustee and for the foreclosure of 
the mortgage of the Mt. V. R. R. Co. and to recover whatever right 
the Mt. V. R. R. Co. had to a lien on the lands of your orator by 


ere 
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virtue of the power given the county to mortgage the lands by vir- 
tue of the deed to Charles Wood, dated March 13th, 1856, and with 
no other base or purpose whatever; that Ex.“ H,” the decree taken, 
was the end of the suit. 

12. And your orator further represents that no bonds were ever 
issued and put out for the construction or in aid thereof of the said 
railroad, but charges and avers that they were picked up as waste 
paper after the construction of the said railroad had been aban- 

doned, and were held and handled around by the parties and 
008 _ privies connected with the scheme of pretending to construct 

the Mt. V. R. R. without any consideration having been paid 
for the said bonds. 

That the defendant and his privies gathered up the bonds from 
the directors and officers and other parties to the railroad company 
after taking the aforesaid decree in 1868. 

That Wm. R. Hodges, of New Orleans, had become possessed of a 
large amount of bonds and coupons, to over $100,000, which had 
never been issued, but left with him by C. A. Lewis, the treasurer of 
the railroad company, after the abandonment of the railroad com- 
pany’s organization. 

That the defendants and their attorney in the cause did procure 
of the said Hodges, by paying him a large sum of money, to wit, 
$1,000, after taking the decree, Exhibit “HH,” to put them in a suit 
then to be commenced, January 17, 1870, and to prorate what 
might be made out of the same; that the defendants knew at the 
time that no consideration had been paid for said bonds or coupons. 

13. And your orator further represents that the Mt. V. R. R. Co. 

had no capital to construct a railroad except the speculative 
009 ~—s value of the contract hereto set up for the lands described in 

the said Vanduser, Smith & Co. contract and the trust deed 
and mortgage, all of which was known to defendants; that the 
bonds had no value unless a railroad was built. 

14. And your orator further represents that after the dismissal of 
the county of Wayne on the demurrer to the complainants’ bill at 
the June term, 1868, of said court, and the decree had against the 
Mt. V. R. R. Co., and after the Mt. V. R. R. Co. had discharged all 
liability on account thereof, as shown by Exhibit “ H,” certain new 
parties,on the 17th day of January, 1870, filed an original bill or 
supplemental bill, which they called an amended bill, in the said 
former cause without notice of first having leave of the court, to- 
wit, Francis E. Parker, Wm. B. Bacon, Elmer A. Makepiece, admin- 
istrator of Cyrus Wakefield; John H. Brown, Catherine Earl and 
Alexander Riker, executors of Morris J. Earl; Wm. P. Emerson, 
John J. Dixwell, J. Smith, Wm. R. Ralston, Andrew H. Ward, 
J. Burnett, Wm. C. Plunkett, J. L. Priest, E. W. Stone, J Sar- 
gent Smith, H. V. Davis, A. F. Gould, Wm. R. Hodges, Isaac 

Taylor, Ransom Geer & Co. Wed. W. Clark, MeMar- 
360 tin and Alexander, administrators of Peter McMartin; N. 
H. Streeter, Ammidown, Lane & Co., N. H. Holden, Roxana 
Crego, Herman Powers, Glenn & Sparrberry, J. L. Blakely, H. 
Fuller, Hosea Birdsall, Lucius F. Reed, Clark L. Potter, Joseph 
19—147 
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Waxelbaum, Jaines O. Faircloth, Caleb Underhill, James H. Hen- 
drickson, Oliver D. Taylor, Benjamin Wise, James F. Hendrickson, 
Ek. F. Randolph, Wm. C. Potter, as complainants, and proceeded 
against the county of Wayne alone, leaving out the Mount Vernon 
Railroad Company as a defendant, and set out for the first time that 
they claimed authority for the Mount Vernon Railroad Company to 
construct a railroad through Wayne county by virtue of the assign- 
ment of the Vanduser, Smith & Co. contract, and for the first time 
introduced it as the power of the Mount Vernon Railroad Company 
to construct a railroad through said county, and of the power of the 
county of Wayne to mortgage its lands, as heretofore set out, and for 
the first time filed a copy of the pretended mortgage attempted to 

be executed by Wayne county, and prayed a foreclosure; that 
361 the original trust deed nor mortgage were ever filed, nor was 

any reason assigned for their non-production ; that your ora- 
tor had no notice of the claims of the above-named parties, com- 
plainants, until after the order was had, as set out in paragraph 3 of 
this bill. 

15. And your orator further represents that the complainants in 
said suit, after the order of dismissal was had in taking an appeal to 
the Supreme Court of the United States, knowingly and fraudu- 
lently, that it might appear to create /is pendens against your orator 
in his suit, March 7, 1865, did omit from the record the mortgage of 
the Mount Vernon Railroad Company, the decree of foreclosure, the 
sale, the confirmation, as here shown by Exhibit “ H,” and by such 
fraudulent device did obtain a reversal of the dismissal of the said 
suit, commenced January 17, 1870, and obtained the decree upon 
which he now claims title. : 

That the said decree was obtained only on the base of and by 
falsely and fraudulently setting up as a power and consideration and 
for a base that the county of Wayne might so execute the said pre- 

tended deed and mortgage under the contract with Vanduser, 
062 Smith & Co., and that the same had been fulfilled. 

And your orator further represents, in the bill filed Jan. 17, 
1870,bonds and coupvons purporting to have been issued by the Mt. V. 
ht. R. Co. and secured by the mortgage of the said railroad company 
and asa security, claiming a lien on the lands under the deed of 
trust and mortgage executed by Wayne county, as is heretofore set 
out, were presented for the first time to the amount of about one 
million dollars, and a decree was had, as is set out heretofore, 
to sell the lands of your orator and other lands to sitisfy the same 


without your orator’s knowledge or he being a party to the suit, as 


is shown by copy of bill hereto attached, marked Ex. “ M.” 

16. And your orator further represents, as a matter of fact and 
law, that the county of Wayne had no power to execute the contract 
with Vanduser, Smith & Co. nor to execute a mortgage to secure 
the payment of the bonds issued by the Mt. V. R. R. Co.; that the 
Mt. V. R. R. Co. had no authority, by virtue of its charter or other- 

wise, to construct any raiJroad in Wayne county nor any 
U3 —s railroad, except that set out in its charter, at designated 
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points, to wit, from Ashley, on the Ill. C. R. R., to Mt. Ver- 
non, as shown by copy here shown, marked “ QO.” 

That such charter power did not reach Wayne county by eighteen 
miles. 

17. And your orator further represents, as a matter of fact and 
law, that the so-called amended bill, filed January 17, 1870, setting 
up for the first time the assignment of the contract of Vanduser, 
Smith & Co. to the Mt. V. R. R. Co., with its fulfillment as the con- 
sideration and as a base of power for the county of Wayne to exe- 
cute a deed and mortgage, was a new and the only base on which 
a recovery was or could be had, and was a new lis pendens by which 
your orator is not nor could be bound without having been madea 
party to the so-called amended bill of January 17, 1870. 

18. And your orator avers and charges that the defendant well 
knew that the statements and facts herein made and charged in the 

premises heretofore set out were and are true, and that the au- 
364 thority and power of the county of Wayne to sell or convey 

their said swamp lands could only be done under and by the 
power given by a legislative act of the State of Illinois, duly ap- 
proved ; and they well knew that there was no power te execute a 
deed and mortgage on the said lands to the use of the Mt. V. R. R. 
Co.; and they well knew that there was authority and power under 
a valid enactment by the Legislature of the State of Illinois, duly 
approved, by which the said conveyance by deed was made to your 
orator or through which he claims and by and under which all the 
lands had been sold, to wit, An actto dispose of the swamp and 
overflowed lands, approved by the Gove-nor of the State on the 22d 
day of June, 1852, March 4, 1854, and Feb. 16, 1857, and by an act 
entitled “ An act for the sale of the swamp lands,” approved Feb. 
14, 1859, and An actto incorporate the Illinois Southeastern R’y 
Co., approved Feb. 25, 1867; and they well knew that all the said 
lands described in the said contract with Vanduser, Smith & Co. 
in the said pretended deed and mortgage had been so sold and con- 

veyed under valid power, with possession open and notorious, 
365 under the above said acts of the Legislature of the State be- 

fore defendants commenced any proceedings fora decree or 
resorted to theirso-called amended bill of Jan. 17, 1870, wherein they 
relied upon the said contract of Vanduser, Smith & Co. for the con: 
sideration and power in the matter. 

19. And your orator further represents that the county of Wayne; 
after the failure of Vanduser, Smith & Co. or their assignees, the Mt. V. 
R. R. Co., failed to do anything under the contract made with Van- 
duser, Smith & Co. or under the extension, Exhibit “ G,” as set out 
in paragraph 9, did, at the December term, 1862, of the court, passed 
an order, Exhibit “I,” hereto attached, and spread it upon the 
record of the acts of the court of that date, wherein they directed 
and ordered the swamp land commissioner to proceed and sell all 
of said lands as by the laws then in foree, which was openly and 
notoriously done until all was sold and conveyed by deed from the 
county of Wayne, with such deeds placed upon record under the 
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authority and power conferred by the Legislature of the State 
366  ~=of Illinois, the final of all land being sold and conveyed to 

the Ill. S. E. R’y Co. on the 13th day of Oct., 1868, under and 
by the act of the Legislature of the State of Illinois approved Feb. 
25, 1867. } 

That your orator and those under whom he holds and hundreds 
of other citizens of the county bought at said open sale, after the order 
Ex. “1” and up to Oct. 13, 1868, any of such tracts, to the amount 
of about 60,000 acres, as they might select, paying full value therefor 
until the final sale of all lands then unsold was made tothe II]. S. E. 
R’y Co., amounting to about 40,000 acres, who constructed their rail- 
road on a portion of said land and through the county in 1869. 

That said lawful conveyance, notorious and open possession, and 
occupation was had of the same long before the filing of the so-called 
amended bill, Jan. 17, 1870, on whieh defendant’s recovery was had, 
as set out in paragraph- 14 and 15 heretofore. 

20. And your orator further represents and charges that defend- 
ant well knew that no claim or base was ever set up of a right to 

recover the said lands to the use of the Mt. V. R. R. Co. or 
367 their assignees by virtue of conditions, consideration, and 

power contained in the said contract made with Vanduser, 
Smith & Co.nor by the fulfillment thereof, nor was it intimated or sug- 
gested in any proceeding theretofore had until Jan. 17, 1870, as al- 
leged in paragraph 14 heretofore set out; and your orator avers, as 
a matter of fact and law, that under no other right or power did or 
could have the defendant established any right, title, or lien to the 
said lands by any conveyance to the use of the Mt. V. R. R. Co or 
their assigns as security for the payment of the bonds of the Mt. V. 
R. R. Co., as will more fully appear by the facts here proved and 
by the decision of the Supreme Court in the case of Kennicott et al. 
vs. The County of Wayne ef al., reported in 16 Wall., page 468, 
through which defendants claim title. 

21. And your orator further represents that the deeds of the said 
defendant and the mesne conveyances under the said decree are a 
cloud on the lands of your orator and destroys the value and sale of 

the same. 
368 Forasmuch as your orator is without remedy in the prem- 

ises, except a court of equity, and to the end that the said 
defendant to this bill may be required to make full and complete 
answer to the same, but not under oath, answer under oath being 
hereby expressly waived, your orator prays that summons issue 
to said , returnable to the first day of the next term of said 
court, and that upon a hearing in this cause the pretended decree 
in the circuit court of the United States, circuit court for the south- 
ern district of [llinois, in the caseof John W. Kennicot et al. vs. The 
County of Wayne, impleaded, ete., together with the pretended sale 
made thereunder, and the deed to N. M. Broadwell and the convey- 
ance by said N. M. Broadwell to , defendant herein may 
be set aside as a cloud upon the title of the lands of your orator 
and be declared null and void as against your orator, and that the 
said deeds may be delivered up to be cancelled, and that the title 
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of your orator in and to the lands described in Exhibit “A” 
069 be declared clear and free from all cloud or shadow or lien 
created or existing by or through the said mortgage and trust 
deed executed by Wayne county or the aforesaid foreclosure suit or 
any conveyance or pretended titles arising therefrom. 
And for such other and further relief in the premises as equity 
may require and to your honor may seem just and right. 
And vour orator will ever pray, ete. 


Exurieit A. 


Abstract of title to the following-described lands: 

Ist. The Congress of the United States duly passed an act ap- 
proved September 28th, 1850, entitled “An act to enable the State 
of Arkansas and other States to reclaim the swamp lands within 
their limits,” and in pursuance thereof the Secretary of the Interior 
of the United States caused a patent to be issued to the State of 
Illinois for the said Jands so specified and described, hereinbefore 

set out and particularly described in the abstract. 
370 2nd. The Legislature of the State of Illinois passed an act, 
approved by the Gove-nor of said State on the 22d day of 
June, A. D. 1852, entitled “An act to dispose of the swamp and 


- overflowed lands and pay the expenses of surveying and selecting 


the same,” vesting the title to said lands in Wayne county. 

3rd. The county of Wayne conveyed by deed in fee to Robert 
Barr the N. W.} of N. W. 4 of sec. 20, town. 2 S., R. 6, on the 
13th day of November, 1867, recorded in Book W, p. 43, on Feb’y 
13, 1868. Robert Barr conveyed same land to J. Bb. Seudamore by 
deed, August 27th, 1869, recorded in Book H, page 67. 


Exuiit F. 
Order Passed September Special Term, 1855. 


Ordered, That the clerk of this court be required to advertise for 
a poll to be opened at the ensuing November election, that the peo- 
ple may vote for or against the county court of said county giving 
as a bonus twenty-five hundred acres of our swamp lands per mile 
to any responsible, company that will build a railroad through 
371 said county, commencing at a suitable point on the Central 
railroad and running east by the way of Mt. Vernon and 
Fairfield to the east line of Wayne county or to Mt. Carmel! on the 
Great Wabash river. 
Ordered, That the Independent Press and all other papers favora- 
ble to a railroad on said contemplated line and extending to St. 
Louis by requested to publish the foregoing order. 


October special term, 1855. 


Whereas at a meeting of the citizens of Wayne county heid at the 
court-house, in Fairtield, on Saturday, the 6th instant, for the pur- 
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pose of taking into consideration the subject of our swamp lands as 
bonus for the building of a railroad through our county, the meet- 
ing was organized by calling E. A. Spooner to the chair and ap- 
pointing Thomas Lowry secretary, when the following was adopted 
by the meeting without a dissenting voice, to wit: 

Whereas the recent action of the county court, if approved by the 
people, would limit the said county to giving only the amount of 
swamp lands prescribed which might retard our getting a railroad 

* in a speedy way: Therefore | 
O72 Resolved, That the said county court be requested to order 
a vote “for a railroad” and “ against a railroad,” and if a 
majority of the votes in the county be cast for a road the said county 
court shall give our swamp lands or such part thereof as shall be 
necessary to secure the building of a railroad through Wayne 
county. | 

It is therefore ordered that the clerk of this court be required to 
advertise for a poll to be opened at the different precincts of Wayne 
county at the ensuing November election, that the electors may vote 
for a railroad and against a railroad, in pursuance of the foregoing 
resolution. 

Copy of ballot cast. 


“For appropriating the swamp lands of Wayne county as a 
bonus to any company for building a railroad through the county 
of Wayne.” 


EXHIBIT G. 
Board of supervisors. March term, A. D. 1860. 


Present: 8S. J. R. Wilson, county judge; Thomas M. Scott and 
William Irwin, associates. 
373 On Friday, being the fifth day of the term, it is ordered by 
the court that the contract with Vanduser, Smith & Co., en- 
tered into by Wayne county, of the one part, and Vanduser, Smith 
and Co.,of the second part, on the 19th day of November, A. D. 1858, 
for the completion and construction of railroad through said Wayne 
county be so amended so as to give the said Vanduser, Smith & Co. 
or their assigns an extension of ten months in which to complete 
said railroad to Fairfield in addition to the time mentioned and 
specified in said original contract,and also an extension of eighteen 
months in addition to the time specified in said original contract 
for the completion of said railroad to the eastern line of said county, 
and said Wayne county hereby agrees to faithfully execute and per- 
form all the covenants, conditions, agreements, and stipulations 
mentioned in said original contract to be performed by and in be- 
half of said Wayne county unto said Vanduser, Smith & Co. or their 
assigns in case said Vanduser, Smith & Co. or their assigns shall 
have said railroad completed to Fairfield by the 19th day of Septem- 
ber, 1861, to the eastern line of said Wayne county by the 
o74 19th day of May, A. D. 1862, as fully in every respect as 
though said railroad had been completed to Fairfield by the 
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25th day of December A. D. 1859, and to the eastern line of said 
Wayne county by the 19th day of November, A. D. 1860, as stipu- 
lated in said original contract. 

This extension is made upon this! express condition: That said 
Vanduser, Smith & Co. or their assigns furnish to S. J. R. Wilson, 
county judge of said Wayne county, a plat of the located line 
through said Wayne county as far as Fairfield by the 15th day of 
April, A. D. 1860, and make a bona fide commencement of the grad- 
ing in said Wayne county on said line by the 15th day of May, A. 
D. 1860, and keep at least fifty hands employed at said grading in 
Wayne county for the space of six months, and after the expiration 
of said six months from the said time of commencing said grad- 
ing said Vanduser, Smith & Co. or their assigns shall have and 
keep employed at said grading upon said line at least one hundred 
hands, unless prevented by the inclemency of the weather; and in 

case said Vanduser, Smith & Co. or their assigns shall fail to 
070 keep said hands employed upon said line at said grading as 

aforesaid until said grading is completed for the space of one 
month, unless prevented by the inclemency of the weather as afore- 
said, or shall fail to keep and perform any of the other conditions 
of this supplement, then this order and everything herein contained 
shall cease and be null and void; otherwise to remain in full force 


and effect. oe 
S. J. R. WILSON, 
County Judge. 
THOMAS M. SCOTT, 
Associate Judge. 
WILLIAM IRWIN, 
| Associate Judge. 


Exareir H. 


Monpay, June 1st, A. D. 1868. 
Present: Hon. Samuel H. Treat, district judge. 


JoHN W. KeEnnicort et al. 
: v. 
THE BoaRD OF SUPERVISORS OF THE COUNTY OF 


In Chancery. 
WAYNE et al. | 


Now again comes the complainants, by their solicitors, Messrs. 
Weldon, Hay and Cullom and Walter B. Scates, Esq., and the de- 
fendant, The Mt. V. R. R. Co., having been regularly served 

376 with process herein, and having failed to enter its appearance 
herein or answer complainants’ bill herein in accordance with 

the rules and practices of this court, it is therefore ordered and ad- 


judged by the court that the default of the said defendant be, and 


the same is hereby, entered accordingly of record and the complain- 

ants’ bill be taken pro confesso against the said defendant. 
Whereupon, on motion of the complainant-, itis ordered that this 

cause be referred to the waster in chancery of this eourt to compute 
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the amount due by said defendant to the said complainant- and 
make report thereof to this court. 


THursbay, June 18th, A. D. 1868. 
Present: Hon. Samuel H. Treat, district judge. 


Joun W. Kennicorr et al. 
Vv. I 1 
Mar ' -In Chancery. 
Tuk, BoaRD OF SUPERVISORS OF WAYNE County and : ; 
THE Mount VERNON RAILROAD COMPANY. 
Now, on this day, comes Antrim Campbell, Esq., the master 
3877 in chancery of this court to whom was referred this cause to 
compute the amount due by the board of supervisors of Wayne 
county upon the lands of the Mt. V. R. R. Co., and presented his 
report to the court, which is approved and ordered to be filed. 


JoHn W. Kennicort, THomas Upnam, EBENEZER STONE, and 
JOSEPH W. Warp et al. 
VS. 
THE Mount VeRNoN RatILroap Company, Impleaded with at 
BoaRD OF SUPERVISORS OF WAYNE County, ILLINOIs. 


This cause came on to be heard at this term of this court, the said 
bill of complaint filed in this cause having been taken as confessed by 
said Mt. V. R. R. Co., impleaded, &e., and one of the defendants in 
this suit; and thereupon, upon consideration thereof, it was ordered, 
adjudged, and decreed that it be referred to a master to inquire 
and state the amount due the said complainants upon the bond- 
and coupons set forth and described in said bill of complaint for 

principal and interest, and it is ordered that the said 
078 defendant, The Mt. V. R. R. Co.,do pay the plaintiffs what 

the said master shall find due for principal and interest and 
costs as aforesaid, to wit, the sum of sixty-three thousand dollars six 
hundred and eighty-eight ;4,°; dollars ($63,688.49) and the costs of 
this suit, within five days after the said master shall have made his 
report, and in default of the defendant, the said Mt. V. R. R. Co., so 
paying to the plaintiffs what shall be found due to them for prinei- 
pal and interest and costs as aforesaid by the time aforesaid it is 
ordered that the said premises, to wit, the railroad of the Mt. V. R. 
R. Co., constructed from the village of Ashley, Washington county, 
to the eastern boundary of Wayne county, in the State of Lllinois, 
together with all its, said company’s, real estate, lands, tenements, and 
hereditaments acquired and appropriated for the purpose of a right 
of way for a single and double track railroad, and the appurtenances 
thereof, and for depots, engine-houses, car-houses, station-houses, 
warehouses, workshops, superstructures, erections, and fixtures, and 

also all and every privilege, franchise, and right of said 
379 Mt. V. R. R. Co. acquired at the date of the mortgage set 

forth in said bill, executed by it to said Isaac Seymour, trustee, 
or that it at any time thereafter may have acquired, and also all 
the rails, bridges, ways, piers, depots, engine-houses, car-houses, sta- 
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tion-houses, warehouses, workshops, erections, superstructures, fixt- 
ures, privileges, franchises, and rights of it, the said defendant, 
wheresoever and whatsoever now owned by it, and which said prop- 
erty, rights, and franchises were conveyed by said defendant to said 
Isaac Seymour in trust, and also all benefits and equity of redemp- 
tion of the said defendants, as is fully set forth in said bill of com- 
plaint, be sold at public vendue, at the court-house door, in the city 
of Springfield, Illinois, by Antrim Campbell, Esq., the master of 
this court, to the best purchaser or purchasers that can be got for 
the same, to be allowed by the said master; that such sale so made 
by the said master shall have the same force and effect as though 
said sale had been duly made by the trustee named in 
said mortgage upon a foreclosure made by him of the same 
380 under powers contained in said mortgage; that the moneys 
arising from such sale be paid to the solicitors of the com- 

lainants to apply upon the principal, interest, and costs reported 
- said master as due said plaintiffs ; that upon the sale of the said 
above-described premises the master shall execute and deliver to 
the purchaser or purchasers thereof suflicient deed or deeds of sale 
of the same; that said master shall, before he makes sale thereof, 
give public notice of such sale for at least six weeks in a public 
newspaper printed at Springfield, Illinois. 

And the court doth reserve the consideration of all further diree- 
tions until after the said master shall have made his report. 

And this cause is continued. 


Monpay, September 8th, A. D. 1868. 
Present: Hon. Samuel H. Treat, district judge. 


Joun W. Kennicorr, THomas UpHam, Erenezer W. 
Strong, Josepn W. Wakp, and Austin MEYERS 
v8. 

Tue Mount VERNON RaAILRoaD Company, Impleaded 
with THe Boarp or Supervisors oF WAYNE 

Country. 


In Chancery. 


381 Now, on this day, comes the master in chancery of this court 
and files his report of sale herein. 


SATURDAY, January 23rd, A. D. 1869. 
Present: Hon. Samuel H. Treat, district judge. 
JoHN W. KeEnnicorrt et al. 
U. 
Tue Mount V crnon Rar_roapd Company, Impleaded > In Chancery. 
with THe Boarp or SuPERVIsoRS OF WAYNE | 
County, ILLINOIs. 


—— 


Now, on this day, this cause came on to be heard to the exceptions 
filed to the report of the master herein, and the court, being advised 
in the premises, is of the opinion that the said exceptions be over- 
ruled. 

It is further ordered that after payment of the costs and charges 
20—14 
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of this proceeding that the residue of the purchase-money be paid 
to the several complainants according to their respective interests. 
Ordered also that said report be confirmed and approved. 


382. Joun W. Kennicottr, THomas UpHam, EBenezer W. STONE, } 
et al. 
v. 
Tue Mount VERNON RaILRoaD Company, Impleaded with THE 
BoarD OF SUPERVISORS OF WAYNE CouNTY. 


The undersigned, master of said court, respectfully makes report 
to the court — 

That in pursuance of the decree rendered in said entitled cause, 
at the June term, in the year of our Lord one thousand eight hun- 
dred and sixty-eight, of said circuit court (the debt, interest, and 
costs due in said decree not having been paid according to the pro- 
visions thereof), he offered the property therein described for sale, at 
public auction, to the highest bidder for cash in hand, at the door of 
the court-house, in the city of Springfield, to wit, the door of the 
court-house of the circuit court of the United States for the southern 
district of Illinois, on the 26th day of August, A. D. 1868, at 12 
o'clock m., having first given at least six weeks’ notice in the [llinois 

State Register, a newspaper printed and published in the city 
083 of Springfield,,[ll., a certified copy of which notice, marked 

“A,” is herewith filed, and the said defendant, The Mt. V. R. 
R. Co., bid the sum of six hundred dollars for said property in said 
decree and notices described, to wit, the railroad of the Mt. V. R. R. 
Co., constructed from the village of Ashley, Washington county, to 
the eastern boundary of Wayne county, in the State of Illinois, to- 
gether with all its, said company’s, real estate, lands, tenements, and 
hereditaments acquired and appropriated for the purpose of a right 
of way for single or double track railroad and the appurtenances 
thereof, and for depots, engine-houses, car-houses, station-houses, 
warehouses, workshops, superstructures, erections, and fixtures, and 
also all and every the privileges, franchises, and rights of the said 
Mt. V. R. R. Co. acquired at the date of the mortgage set forth in 
said bill, executed by the said Isaac Seymour, trustee, or that at any 
time thereafter may have acquired, and also all the rails, bridges, 
ways, pliers, depots, engine-houses, car-houses, station-houses, ware- 
houses, workshops, erections, superstructures, fixtures, privileges, 

franchises, and rights of the said defe.dant wheresoever and 
3084 whatsoever now owned by it. 

And the said sum of six hundred dollars being the highest 
and best bid therefore the said premises and property were struck 
off to the said Mt. V. R. R. Co. at that price, and the said master 
made, executed, and delivered to said company a deed therefor. 

All of which is respectfully submitted. 

J. A. JONES, Master. 
I iiciiditinne winiiciincenninii $57 29 
Advertisement ...-- ome an ae 
CEG, nacanncnenenmnes 
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Exursit “1.” 
December Special Term, A. D. 1862. 


DECEMBER Ist, 1862. 
Order to Sell Swamp Lands. 


It is hereby ordered that Charles Wood, drainage commissioner, 
be, and he is hereby, authorized to sell the swamp and overflowed 
lan ls at private sale at two dollars per acre, on the following con- 
ditions, to wit: Any person that is now living on said swamp lands 

shall be entitled to file his claim and enter said lands within 
385 twelve months from the date of this order,to the exclusion of 
all others. 

Second. The person having improvements on said land shall be 
entitled to file his claim and enter said lands within twelve months 
from the date of this order, to the exclusion of all others. 

And it is further ordered that any person wishing to purchase 
any of said lands for actual settlement or cultivation or for the ben- 
efit of timber to support their farms shall have the right to deed 
said land by filing their affidavit to that effect in any quantity not 
exceeding one hundred and sixty acres; by paying down one-third 
and the balance in one and two years with six per cent. per annum, 

And it is further ordered that the drainage commissioner pay all 
the money that accrues from the sale of said swamp lands, as above 
stated, not otherwise appropriated, to the treasurer of the several 
towns in said county, according to the number of children in each 
township over the age of five and under the age of twenty-one vears, 
to be used asa school fund for the support of common schools ; 
and it is ordered that said commissioner make an annual report of 
his acts at the December term of this court. 


Exurieit “Q.” 


386 


An act to incorporate the Mount Vernon Railroad Company, ap- 
proved February 15th, 1855, * * * with power to construct a 
railroad from Mt. Vernon west to the Illinois Central railroad. 


“Src. 7. The corporation may borrow such sums of money as they 
deem advisable and upon such terms as they may agree for the car- 
rying out of the objects of this act, and may provide any security 
therefore they think best by bond and mortgage or otherwise. 

“Sec. 8. The county court of Jefferson county are hereby author- 
ized and empowered to subscribe for such amount of the capital 
stock of said company as they may think proper. They may issue 
the bonds of the county and provide for the payment of the princi- 
pal and interest thereof for sale or mortgage, one or both, of the 
swamp and overflowed lands of said county, and dispose of such 
bonds for money to pay or in payment of their subscription to said 
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stock, all and each to be upon such terms and in such mode 
387 as they may deem best, or they may make such other dispo- 

sition of said swamp and overflowed lands in aid of the con- 
struction and maintenance of said railroad as they deem best for the 
public interest of said county. 

“Src. 9. Before any disposition is made of said swamp and over- 
flowed lands or any subscription to the stock of said company the 
said county court may at any regular or special term of said court 
order a special election. to be held for the purpose of taking the 
sense of the qualified voters of the county thereupon, giving such 
notice thereof as they may deem proper, and which shall be con- 
ducted and returns made, canvassed, and published in all respects 
as other county elections. 

“The county court: shall prepare a proposition or proposi- 
tions of the mode or modes, one or more, containing a brief, clear, 
distinct idea of the plan or plans proposed by them for aiding in 
constructing of said road, which said proposition shall be printed at 
large as an election ticket, and the voters may express their will on 

said proposition by writing ‘ yea’ and ‘nay’ on aseparate ticket. 
388 “The proposition or plan having the highest number of 

votes shall be adopted by the county court, provided a major- 
ity of all the votes given in favor of the several propositions or plans 
so submitted in aid of said road shall be a majority of all the votes 
given at said election. 

“Sec. 10. Any county through which said road may run and 
every county through which any other railroad may run with which 
this road may be joined, connected, or intersected may and are 
hereby authorized and empowered to aid in the construction of the 
same or of such other road with which it may so connect, and for 
this purpose the provisions of the seventh, eighth, and ninth sec- 
tions of this act shall extend, include, and be applicable to every 
such county and every such railroad.” 


(Endorsed :) Filed February 13, 1885. J. A. Jones, clerk. 


389 And upon the same day and year last aforesaid, to wit, 

February 15th, A. D. 1885, came Walter B. Seates, Esq., so- 
licitor for Fernando B. Hane, and filed his affidavit to the interven- 
ing petition heretofore filed in said cause; which said affidavit is in 
the words and figures following, to wit: 


Affidavit to Intervening Petition of Fernando B. Hane. 
United States Circuit Court, Southern District of Illinois. 
STATE OF rape 
County of Cook, 
Walter B. Scates, being first duly sworn, on oath saith that he 
hath heard read and been made acquainted with the matters and 


things set forth and alleged in a certain bill of complaint filed on 
the equity side of this court, wherein Fernando B. Hane is com- 
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plainant and John J. Blackman and ‘others were defendants, and 
that the matters and things set forth and alleged therein are true, 
except that some of the allegations therein contained are stated cn 
the belief of others, and as to so much and such parts thereof as are 
stated on information and belief this affiant bolionie the same to 


be true in substance and in fact. 
WALTER B. SCATES. 
390 Subscribed & sworn to before me this 7th day of February, 
1885. | 
[SEAL. ] H. C. WHITNEY, 
Notary Public, Cook Co., Ill. 


(Endorsed :) Filed February 13th, 1885. J. A. Jones, clerk. 


And afterwards, to wit, on the 11th day of March,in the year last 
aforesaifl (A. D. 1885), came the defendants, by H. Tompkins, Esq., 
their solicitor, and filed in said clerk’s office their motion for leave 
to file a cross-bill in said cause; which said motion is in the words 
and figures following, to wit: 


Motion for Leave to File Cross-Bills. 


In Circuit Court United States, Southern District Illinois. January 
Term, 1885. 


Bill to Reforeclose 


Mortgage. 


EvizABeETH H. Taytor et al. ! 
J. B. Bozarrn et al. and Consolidated Causes. 
Now comes E. T. Hall, M. Dalton, John Bain, S. J. Renfrow, La- 
vina Sumpter, Welcome Compton, Emily Blakely,S. Mun- 
391 day, Thos. Bain, J. C. Williams, James McCleary, Geo. Gil- 
liard, G. C. Garrard, N. N. Borah, P. R. King, and other 
def’ts in the above-entitled cause, by H. Tompkins, their attorney, 
and for leave ask that they and so many of the def’ts therein as 
may see fit may file their cross-bill therein by the Ist of April, 1885 
H. TOMPKINS, 
Att'y for Def ts. 


(Endorsed :) Filed March 11, 1885. J. A. Jones, clerk. 
And on the same day and year last aforesaid (March 11th, A. D. 


1885), at the January term of said court, the following proceedings 
were had in said court in said cause and entered of record, to wit: 
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Leave to Def’ts to File Oross- Bills. 


JaAMEs C. CLoyp | : 
v. tr No. 108, 6306. In Chancery. 
CLARISSA JORDAN et al. 


C. T. Austin 
%”. 
* MICHAEL Book et al. 


392 JoHn B. CoRNELL \ 


In Chancery. 


v. In Chancery. 


Tuomas J. PETTYJOHN et al. 


EvizABEtH H. TAaytor 
v, 
J. B. Bozartu et al. 


In Chancery. . 


Now come E. T. Hall, M. Dalton, John Bain, S.J. Renfrow, Lavina 
Sumpter, Welcome Compton, Emily Blake:y, S. Munday, Thomas 
Bain, J. C. Williams, James McCleary, Geo. Gilliard, G. C. Garrard, 
N. N. Borah, P. R. King, and other defendants in the foregoing con- 
solidated cause, by H. Tompkins, Esq., their solicitor, and on their 
motion leave is granted to file a cross-bill by the Ist Monday of 
April next. 


And afterwards, to wit, on the 18th day of March, in the year last 

aforesaid (A. D. 1885), came James C. Cloyd, complainant herein, 

by his solicitor, Walter B. Scates, Iisq., and filed in said clerk’s 

393 office his motion for injunction in said cause; which said mo- 
tion is in the words and figures following, to wit: 


Motion for an Injunction. 


JAMES C. CLoyD 
v. Gen. No. 6806, T. N. 108. In Chancery. 
CLARISSA JORDAN ¢ét als. 


And now the said complainant comes, by Scates, his solicitor, and 
makes profert of his intervening petition filed February 13, 1885, 
and thereupon moves the court that an order of injunction be 
granted and allowed by the court restraining H. Tompkins, Robert 
P. Hanna, and Carroll C. Boggs, Esquires, and likewise any and all 
persons W ho are defendants in this or its consolidated suits and 
amended bills who claim title to lands in Wayne county, Illinois, 
adversely to the decree of this court of June 24, 1874, through a 
conveyance from Wayne county, from instituting any suit or further 
prosecuting any suits already commenced having for their object the 
annul/ment or impairment of the said decree ; also from conveying or 
incumbering any of said lands or from cutting timber thereon ; said 


, 
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injunction order to issue without bond and to continue until 
394 Hon. Walter Q. Gresham, circuit judge of this circuit, can be 
secured to hear for a dissolution of the injunction, which ap- 
plication may be made at any time. 
WALTER B. SCATES, 
Sol. for Motion. 


(Endorsed :) Filed March 13, 1885. J. A. Jones, clerk. 


And also on the same day and year last aforesaid, to wit, Friday, 
March 13th, A. D. 1885, at the January term of said court, the fol- 
lowing further proceedings were had in said court in said cause and 
entered of record, to wit: | 


Order on Comp’ts and Defendants to Close Proofs, &c. 


JAMES C. CLoyD 
nr No. 108, 6306. In Chancery. 


Vv. 
CLARISSA JORDAN ef al. 


C. T. Austin 
v. In Chancery. 
MIcHAEL Book et al. 


JoHN B. CoRNELL 
v. In Chancery. 
Tuomas J. PeTryJOHN ef al. 


395 EvizABetTH H. Taytor 
v. | In Chancery. 
J. B. Bozarru et ald. 


On motion of Scates, Beecher and Whitney, solicitors for all of the 
complainants in the above and consolidated cases, H. Tompkins, 
Esq., one of the solicitors for defendants, being present and consent- 
ing thereto, it is by the court ordered that the several defendants 
and all thereof in all of said suits shall close their proofs within 
thirty days from this date, and the several complainants shall close 
their proofs in rebuttal within twenty days thereafter, and the said 
cause and all suits therewith consolidated shall stand for final hear- 
ing at the ensuing June term of this court. 


And also upon the same day and year last aforesaid and at the 
term of court last aforesaid the following further proceedings were 
had in said court in said cause and entered of record, to wit: 
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396 Order Allowing Affidavit and Intervening Petition to be Filed. 


JAMES C. CLoyD 
Vv. 
CLARISSA JORDAN et al. 


C. T. Austin | 


T. No. 108, 6806. In Chancery. 


v. In Chancery. 
*MiIcHAEL Book et al. 


~ a 
4 
JoHN B. CoRNELL , 
v. In Chancery. 
THomMAS J. PETTYJOHN et al. 
EvizABetu H. TAYLor | 
v. In Chancery. 
J. B. Bozartu et al. 
Now comes Walter B. Scates, solicitor, and moves the court for 
leave to file an intervening petition for James C. Cloyd, which, upon 
upon due consideration thereof, is allowed. 
The said Scates also moves for leave tu file an affidavit to the bill 
heretofore filed by Fernando B. Hane, which, upon consideration 
thereof, is allowed. 
097 And also upon the same day and year last aforesaid and 
at the term of court last aforesaid the following further pro- | 
ceedings were had im said court in said cause and entered of rec- 
ord, to wit: , 4) > 
Leave to File Amended Bills, &c. 
JAMES C. CLloyp 
| v. T. No. 108, 6306. In Chancery. 
CLARISSA JORDAN et al. 
C. T. AusTIN 
v. In Chancery. 
MIcHAEL Book et al. 
JOHN B. CoRNELL 
v. In Chancery. 
Tuomas J. PerryJoun et al. 
ExizABeTH H. Taytor 
v. In Chancery. - 
J. B. Bozartu et al. , 
’ 


The said William L. Rolston and Elizabeth H. Taylor, parties 
complainant in one of the suits consolidated herewith, now here sev- 
erally come, by Whitney, their solicitor, and move the court for 
leave to file amended bills herein; and,upon consideration of said 

motion, the same is allowed by the court. 
398 Now comes Lucinda Walker, by Whitney, solicitor, and 
moves the court for leave to file an intervening petition herein, 
which, on due consideration by the court, is granted. 


(. 
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And afterwards, to wit, on the 23rd day of March, in the year last 
aforesaid (A. D. 1885), came James C. Cloyd, John B. Cornell, and 
C. T.Austin, complainants herein, by E. Beecher, Esq., their solicitor, 
and filed in said clerk’s office their replication in said cause; which 
said replication is in the words and figures following, to wit: 


Replication of Cloyd, Cornell, and Austin. 
UniTEeD States OF AMERICA: 


Circuit Court of the United States for Southern District of Illinois. 
January Term, 1885. 


JAMES C. CLOYD 


v. bin in Chancery. 
CLARISSA JORDAN et al. 


v. 
Tuomas J. PetryJouHn ef al. 


399 C. T. AusTIN _ 
Do. 


JoHN B. CoRNELL 
! Do. 


Vv. 
MIcHAEL Book et al. 


The replication of said complainants, James C. Cloyd, John B. 
Cornell, and C. T. Austin, all of said cases having been consoli- 
dated. 


The said complainants, saving and reserving to themselves all and 
all manner of advantage of exception which may be taken to the 
manifold errors, uncertainties, and insufficiencies of said answers of 
said defendants, for replication say that they doth and will aver, 
maintain, and prove their said bill to be true, certain, and sufficient 
in the law to be answered unto by thesaid defendants; all of which 


repliants are ready to prove, Kc. 
E. BEECHER, 
Sol. for Compl'ts. 


(Endorsed :) Filed March 23, 1885. J. A. Jones, clerk. 


And afterwards, to wit, on the 8th day of April, in the year 

400 _—ilast aforesaid (1885), came the defendants, by their solicitor, 

and filed in said clerk’s office their affidavits on motion to 

dissolve injunction in said cause; which said affidavits are in the 
words and figures following, to wit: 


21—147 
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Affidavits on Motion to Dissolve Injunction. 


In United States Cireuit Court for the Southern District of Illinois. 


January ‘Term, 1886. 


ELizABETH TAYLor et al. } 
, v. | 
J. B. Bozarru et al. and Cases Consolidated with aad In Chancery. 
Same. 


Before me, at my office, in Wayne county, Illinois, as a witness for 
defendants, came W. T. Faulkner, who, being first duly sworn, on 
oath says: 

My name is W. T. Faulkner; age, 37 years; residence, Wayne 
county, Illinois; occupation, farmer. 

Some time in the spring of 1881, I think, I had a conversation 
with H. C. Whitney, who owned some swamp lands under the bond- 
holders’ title, and was attorney for some other parties, but I do not 

remember who they were. 
401 I was on my way to Centralia and Whitney was on his 

way home from Fairfield to Chicago, and we were on the 
same train. We got to talking about the lands, and he asked me if 
I could not help him sell some of them; said he would sell them 
very low; I don’t remember the price, but it was less than one dol- 
lar per acre. He gave me a list of the lands represented and owned 
by him; said he would give me ten dollars for each 40 acres I could 
sell for him. I was to go to the men who held under title from the 
county and sell to them first if I could, and if I could not sell to 
them I was to sell to any oneI could. He was anxious to dispose of 
the lands and get rid of them. I only talked to three of the owners 
of the lands under title from the county, and I found ihem so op- 
posed to entertaining any proposition from the owners of the bond- 


holders’ title that I went no further in the matter. 
W. T. FAULKNER. 


Subscribed and sworn to before me this Oih day of April, A. D. 
1885. 
A. R. ROBINSON, J. P. 


402 Also before me, at the same time and place, came J. B. 

Scudamore, who, being first duly sworn, on oath states: My 
name is J. B. Scudmore; age, 52 years; residence, Wayne City, 
Wayne county, Illinois; occupation, farmer. Some time in 1882, 
as well as I remember, I got a postal card from H. C. Whitney, say- 
ing he would give me a quitclaim deed to a 40 acres of my land for 
ten dollars, and said if any of my neighbors who had lands he was 
interested in would pay the same he would make them deeds, and 
that I should tell them of his proposition. I afterward saw him at 
Fairfield, and we then had a talk about the proposition he had 
made, and he said they had offered to sell the lands for the same 
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price it would cost as attorney fee to have their title set aside. | 
understood that the title he owned and represented was the title 
under decree of foreclosure in the U.S. court. I gave the postal 
card to Col. Tompkins, my attorney, and if he returned it I have 
lost it, for I can’t find it. I am satisfied the postal card was in 
Whitney’s writing, for I have had other letters from him. 
403 The time I talked with Whitney at Fairfield he was there 
at court defending suits commenced against him and others 
by Col. Tompkins as attorney for citizens claiming title from the 
county to set aside and remuve their title as a cloud upon the title 


of the citizens. 
J. B. SCUDAMORE. 
Sworn to and subscribed before me this 6th day of April, A. D. 
1885. 
J. R. ROBINSON, J. P. 
(Endorsed :) Filed April 8, 1885. J. A. Jones, clerk. 
And on, to wit, the day last aforesaid (April 8th, 1885), came the 
defendants, by their scl sitors, and filed in said clerk’s office their fur- 
ther answer to the intervening petitions of J. C. Cloyd, Lucinda A. 


Walker, and Fernando B. Hane; which said answers are in the 
words and figures following, to wit: 


404 Answer to Intervening Petitions of Cloyd, Walker, and Fane. 


In Cireait Court United States, Southern District Illinois. January 
Term, A. D. 1885. 


eran TAYLOR ins i tna elk 
J. B. Bozartu et al. and Consolidated Cases. for Reforeclosure. 


Answer of respondents. 


The further answer of defendants to the intervening petition of 
J.C. Cloyd, Lucinda A. Walker, and Fernando B. Hane, praying 
an injunction, reserving to themselves all rights of exceptions to the 
complaints and intervening petitions for error, uncertainty, and 
imperfection. 


Now come H. Tompkins and R. P. Hanna, two of the defendants, 
for themselves and as attorneys for J. B. Bozarth, H. Tucker, Geo. 
B. Meyers, M. Dalton, John Bain, L. J. Rider, E. T. Hall, A. 

405 Winters, 8. J. Renfrow, Sarah A. St. Ledger, Elizabeth Smock, 
Levina Sumpter, Weleome Compton, J. W. Atkinson, S. Mun- 

day, H. T. Garrison, S. M. Garrison, Thomas Bane, J. and A. Auster- 
man, J. C. Williams, James Melary, Andrew Martin, G. C. Garratt, 
N. N. Borah, P. R. King, and all parties having been served with 
summons and not represented by other attorneys, and for answer 
deny that the said Lucinda A. Walker, Fernando B. Hane, and J.C. 
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Cloyd, and including all other complainants, or either of them, have 
title and are owners in fee of the said described lands as set out in 
their intervening petition, and reference is here made to the original 
answer hereto filed. 

Your respondents, further answering, show that Fernando B. 
Hane was not a party nor a purchaser under the decree and sale had 
in this court June, 1874, and that he acquired his title, if any, by 
quitclaim deed since the commencement of this suit from Walter 
B. Scates, a citizen of this State and said to be his brother-in-law. 

And your respondents, from information and belief, aver that the 
same was so conveyed without consideration and for the sole purpose 
that the title so held by said Scates could not be brought in question 
in the State courts without great expense to your respondents, and 
that he, the said Seates, might bring this proceeding in this court ; 
that said Fernando B. Hane is reported as of no property and in- 
solvent. 3 

That the same facts exist as to Lucinda A. Walker acquiring her 
title. Your respondents deny that she was a party or purchaser 
under the decree and sale of this court, and show that she acquired 

title, if any, from H. C. Whitney, the attorney in this case, 
406 ihe being her father and residing in Chicago, Ill., and she 

being only married and without property the last of October, 
1884, and if non-resident and possessed of property she became so 
since that time and the date of the conveyance to her Nov. 26th, 
1884. 

That said H. C. Whitney was an attorney in the original suit in 
this court of Kennicott et al. vs. The County of Wayne et al. and ac- 
quired by some means all the claim of Cyrus Wakefield therein, 
being about one-seventh of the entire amount. 

That the said Whitney was and is a resident of the State of Illi- 
nois; that the pretended sale and transfer was by quitclaim deed, 
recorded on the 4th of Dec., 1884, long after this suit was commenced 
and the suits in the State court at issue against the said Whitney, 
and, as your respondents are informed and believe, was made for the 
sole and only purpose that he should not be amenable to the courts 
of this State, and that he might, as the attorney for the said Lucinda 
A. Walker, his daughter, defeat the State court of its jurisdiction and 
bring the proceeding to this court. 

That the same facts exist as to J.C. Cloyd acquiring his title. 
They deny that he was a party or purchaser under the sale and de- 
cree of this court, and show that he acquired title, if any, as the at- 
torney of one J. C. Cornell, who acquired his title from the public 
administrator January 24, 1880, under and by a sale of a pretended 
interest claimed to exist in favor of Wm. H. Hodges, deceased, 
wherein Walter B. Scates was the purchaser at said sale. 

That the said J. C. Cloyd also acquired a part of his title 

407 to tracts in suits pending in State courts—Exhibit B—from 

sald Walter b. Scates since this suit was commenced, to wit, 

February Sth, 1885, and as a matter of law your respondents aver 
that these petitioners have no standing in this court. 

And your respondents, further answering, deny that any of the 
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complainants herein were purchasers at the sale under the decree of 
this court in case of Kennecott et al. vs. Wayne County, as alleged in 
complainants’ bill, or that any of the parties to the decree or pur- 
chasers at the said sale sought or pretended to acquire the possession 
of the said lands from these defendants, but aver that they aban- 
doned their claim of title by quitclaim for a nominal sum to these 
attorneys, H. C. Whitney, W. B. Scates, and others, without consid- 
eration, as soon as they learned the lands were held by respondents 
under an adverse title. 

That by the said decree, June, 1874, in the said Kennecott suit 
the order was that only those “who had purchased of the county 
pendente lite since the commencement of this suit were to surrender 
the possession.” The rights of all parties purchasing from the county 
were reserved and protected, as respondents show, for further issue 
and determination as might appear just. 

And your respondents further aver and charge in answering com- 
plainants’ petition that, instead of seeking to enforce their said decree 
in the said Kennicott suit of foreclosure, the said H. C. Whitney, 
Walter B. Scates, and J. C. Cloyd, by themselves or through Edwin 
Beecher, their agent and attorney, bave by unprofessional acts made 
threats of prosecution to dispossess respondents for the last ten years 
past without instituting any proceedings to test their title, offering 

to sell their claim for what it would eest respondents for their 
408 attorney fee to defend, saying that those who would come up 

and pay the price of the attorney fee to defend they would 
quitclaim, but to those who refused their claim they would show no 
merey; that this disturbing of the question of title has been going 
on for more than ten years, creating au unsettled feeling to the title 
of the lands of one-seventh of the entire county, engendering bad 
feeling, distrust of their rights, destroying the ordinary use and im- 
provement of the same, breaking down their value that they and 
their agents and attorneys may buy up the said lands at tax sales 
at a nominal value or at less than their value. A partial list is here 
shown the court, being managed by the said Edwin Beecher, they 
being part of the lands sought to be reforeclosed. 

And your respondent, H. Tompkins, answering for himself to the 
charges in said petition made, states that he is an attorney-at-law, 
and as such was employed as early as 1874, and was paid a fee of 
$150 and other cash payments, without any solicitation on his part, 
to look into the situation of the parties now defendants and de- 
termine how the suit, decree, and sale would affect their rights in. 
the premises. He denies that he ever solicited a solitary person to 
institut suit, as charged in complainants’ bill, but avers that his 
employment was made and had through a committee of the defend- 
ants interésted. 

And he denies that he or his clients have done any act to degrade 
or bring in contempt the jurisdiction or decree of this court, and he 
shows as facts existing in this case to be as follows: 

That the suit of foreclosure entitled J. W. Kennicott ef al. vs. 

409 The County of Wayne was determined in this court in 1874, 
first, against the Mt. V. R. R. Co., impleading the county of 
Wayne, and afterward the county of Wayne alone. 
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That the base for recovery and on which the recovery was had 
was only set up and relied upon, to wit, the contract with Van- 
duzer, Smith & Co., by an amended bill filed January 17th, 1870, 
two years after the county had sold all land to defendants and 
others, as set out in paragraph in the answer to the original bill 
herein. 

That the defendants were in no way bound by the decree or the 
proceedings therein had, which facts are more fully set out in the 
original answer herein filed. 

He admits that he has brought a large number of suits to quiet 
title and obtained decrees cancelling the complainants’ title as set up 
by complainants by a decree and decision of the supreme court of 
I}linois. 

And your respondents, further answering, aver that, as counsel, 
on an examination he found the facts existing as set out in respond- 
ents’ answer filed herein to the origina! bill and in the respondents’ 
original bill as filed in the circuit court of Wayne county, a copy of 
which is filed herein by these complainants; all of which charges 
and facts he proved to be true. 

That the court found and decreed on such issue and proof— 

That the instruments called a mortgage and deed purporting to 
have been executed by Wayne county was not the act or deed of 
Wayne county. 

That it was executed by S. J. R. Wilson and T. M. Scott, two of 
the judges, out of any term of the court and without call for special 

term or notice to the other judge. 
410 That the consideration promised for its execution was a 
total failure, to wit, the fulfilling of the contract with Van- 
duser, Smith & Co. 

That the county had no power to execute a deed and mortgage to 
aid the Mt. V. R. R. Co. 

That the Mt. V. R. R. Co. had no power to build a road in Wayne 
county or to receive or enforce aid therefor. 

That the county had cancelled and annulled the contract of Van- 
duser, Smith & Co. to construct a road in Wayne county, it being 
the consideration for the pretended deed and mortgage, and by order | 
of the court directed at the December term, 1862, the lands to be 
suld to any one who desired to purchase. | 

That defendants herein, with hundreds of others, did so purchase 
the lands in fee under a legal power to convey until: all were sold, 
the last on the 13th of October, 1868. 

That a large number of such cases were put at issue in October, 
1879, and running through each of two terms per year thereafter 
in all ten terms of court. 

That Walter B. Seates, H. C. Whitney, and Elizabeth H. Taylor, 
now appearing in this case, were defendants to the greater number 
of suits. 

That they entered their appearance voluntarily for themselves and 
many others, without the issue of summons, after the first term of 

urt. 

That the cases were fully contested on the aforesaid issue, first by 
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demurrer, then by plea, then by answer, and then by full proof, with 
argument of counsel. 

That on the hearing the court found as above stated. 

That an appeal was then taken in the case of King ts. 
411 Scates, one of the cases so pending, to the supreme court of 
Illinois from the Wayne circuit court, at the October term, 

1881. 

That after a hearing in said court the above facts, as herein stated, 
were found to be true, and the said decree of the court was affirmed, 
which finding and decision is reported in vol. 110, Ill. Reports, page 
456, which is here shown the court, and made a part of this answer 
and as a true statement of the facts existing and proved. 

Your respondents, further answering, state at the time of the 
said appeal from the October term, 1881, there were a large number 
of cases pending on the docket, with issue made up and evidence 
taken therein, which by agreement were held in abeyance until the 
result of the above case of King vs. Scates, on appeal, should be de- 
termined, and which are there now pending and stayed only by this 
temporary order of injunction, the court convening three days after 
the obtaining of this restraining order, to wit, 16th of March. 

That the said causes were instituted by the defendants herein 
against the said Walter B. Seates, H. C. Whitney, Elizabeth H. 
Taylor, J. C. Cloyd, as stated in the intervening petition, and were 
so pending at the time of the pretended transfer of title was made 
to F. B. Hane, Lucinda A. Walker, and J. C. Cloyd, all of which was 
fully and well known by the petitioners herein praying for the ex- 
traordinary proceedings. 

And your respondents, further answering, as a matter of law, aver 

that the said State courts had full jurisdiction of the subject- 
412 matter and of the parties; that the proceedings therein are 

res judicata against any equity or right of these complainants; 
that these petitioners’ grantors had fully submitted voluntarily to 
the said State courts and the jurisdiction thereof for the last ten 
years and the proceedings therein had; that by laches on their part 
and submission thereto they would be bound by the act of their 
grantors and likewise by statute of Limitations of any equity or rights 
in the premises. 

And your respondent, further answering, denies that he is com- 
mitting waste on any of the said lands. lie avers that he has been 
in undisturbed possession of large tracts for divers of his clients for 
the eight years last past; that the same were occupied prior to that 
time by divers parties and persons acquiring their title from the 
county of Wayne after a declaration of forfeiture had been had, as 
shown by Exhibits “G” and “I” in the answer herein filed to the 
original bill; that the parties had so been in uninterrupted posses- 
sion from the date of purchase; that the lands were so assessed to 
them. 

That they and successive grantees have paid all taxes each and 
every year. 

That the amount of lands so under his direct charge as attorney 
and agent would exceed 30,000 acres, on which they have paid 
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tax to exceed $60,000, with an additional sum of over $100,000 for 
other clients who are directly by themselves in possession. 

That the lands described in complainants’ petition of the first 
class would include only a few hundred acres; that they are located 
so that they are interwoven with and often under one improvement 
with other lands, and that several of said tracts have been conveyed 
by the said W. C. Wheeler by quitclaim deed to your respondents’ 
client of the first class before he conveyed them to his daughter, 

Lucinda A. Walker. 
413 That he is in possession and occupation of the lands as at- 
torney and agent for the parties, with divers tenants residing 
thereon ; that his clients hold title from the county through a di- 
rect power to so convey the land, dating back now for sixteen 
ears. 

That the parties for whom he is attorney and agent are able and 
responsible men financially, owning over 10,000 acres within the 
county, of undisputed title. 

And, further, he denies that he is insolvent, but avers to the con- 
trary that he is solvent and able to meet all demands against him 
in this matter. 

Your respondent, further answering, avers that great and irrepa- 
rable injury, hardship, and expense will result to these respondents 
by these proceedings on the part of the complainants if permitted to 
remain standing. 

That a cloud of title is thrown upon these respondents’ title and 
possession, hindering and delaying the proper improvement and use 
of the said lands without any adequate remedy. 

That the said complainants are non-residents and all of them in- 
solvent except J. C. Cloyd. | 

That the damage to your respondents would amount in the ag- 
gregate to many thousand dollars more than the parties jointly are 
worth. - 

That no sufficient bond, but an inadequate one and only for costs, 
has been given. 

That, as shown by complainants’ charges and respondents’ 

414 answer, several hundred persons and parties are occupying 

these lands under a deed from the county of Wayne adverse 

to the so-called deed and mortgage under which complainants assert 

title and haveso occupied fora period of twenty-five years, and none 

of them for less than sixteen years, without being parties or privies 
defendants to any proceeding against them. 

And these respondents, further answering, deny that the com- 
plainants are entitled to any relief or any part thereof in the said 
bill of complaint demanded, and prays the same advantage of this 
answer as if they had pleaded or demurred to the said intervening 
petitions, and prays to be dismissed with his reasonable costs and 
damages in this behalf. 

H. TOMPKINS, 
R. P. HANNA, 
Att’ys per se and for Respondents. 


(Endorsed :) Filed April 8th, 1885. J. A. Jones, clerk. 
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415 And afterwards, to wit, on Saturday, the 11th day of April, 

in the year last aforesaid (A. D. 1885), at the January term 
of said court, the following further proceedings were had | in said 
court in said cause and entered of record, to wit: 


Crder Dissolving Injunction & Restraining Order. 


JAMES C. CLoyp 
v. T. No. 108, 6306. In Chancery. 
CLARISSA JORDAN ef al. 


C. T. AustIn 
v. In Chancery. 
MIcHAEL Book e¢ al. 


JOHN B. CoRNELL 
v. In Chancery. 
Tuomas J. PerryJoun é al. 


EvizaBbetu H. Taytor 
v. hrs Chancery. 
J. B. Bozartu et al. 


The above causes coming on to be heard before Hon. Walter 
Q. Gresham, circuit judge, upon the motidn therein filed by solic- 
itors for defeudants to dissolve the injunction and restraining order 

heretofore granted by Hon. S. H. Treat, judge of the district 
416 court of the United States for the said district, after hearing 

argument and being fully advised in the premises the court 
doth order, adjudge, and decree that said injunction and restraining 
order so granted as aforesaid in said cause above named and all other 
causes, whether made by original amended bills or intervening peti- 
tions, consolidated with said cause be, and the same is hereby, dis- 
solved, set aside, and held for naught. 


And also on the same day and year last aforesaid, April 11, 1885, 
came the defendants, by their solicitors, and filed in said eclerk’s 
office their suggestion of damages on the dissolution of injunction in 
said cause; which said suggestion, &c., is in the words and figures 
following, to wit: 


Suggestion of Damages, &c. 


In Circuit Court United States, Southern District Illinois. January 
Term, 1885. 


Ir chambers, before Hon. Walter Q. Gresham. 


417 EvizaBeTH H. Tay or et al. Bill to Reforeclose 
v. Mortgage and In- 
J. B. Bozartu et al. and Consolidated Cases.) junction. 


On motion, this the 10th day of April, 1885, comes R. 8. Tuthill, 
att’y, and H. Tompkins, per se and att’y for respondents, to dissolve 
22—147 


ci a ee a OL ee ee 


gd ee tlle Sty in done 4 ome 


last aforesaid (1885), came the defendants, by their solicitors, ‘and 
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the temporary injunction granted in the above-entitled cause on the 


15th day of March, 1885, and the same, after answer, with affidavits 
und argument of counsel, having been dissolved, respondents, by 
their att’ys and for themselves, having been enjoined and on the 
dissolution of the same, suggest damages, and they may be assessed 
to be, and for a decree and judgment to be, recovered of the above 
complainants as follows: 


PO SES GE onncmanin enim menage —_ $1,000 
‘Te damage of delay in prosecuting said suits so enjoined-. 500 
For expenses in this behalf of evidence, printing and travel- 

BR CIEE, .ctmncneinineitinmamnnneidiiapemmaninnins 500 


And ask that evidence may be had in matter, and that the same 
may be decreed with execution against complainants before 
418 the final disposing of the said causes. 
R. 8. TUTHILL, 
Att'y for Resp’ts, 
With H. ‘TOMPKINS, 
Sol. for Respondents. 


(Endorsed:) Filed April 11, 1885. J. A. Jones, clerk. 


And afterwards, to wit,on Monday, the Stu day of June, in the 
year last aforesaid (A. D. 1885), at the June term of said court, the 
following further proceedings were had in said court in said cause 
and entered of record, to wit: 


Order Setting Cause for Hearing. 


JAMES C. CLoyD 


: v. br No. 105, 6306. In Chancery. 
CLARISSA JORDAN et al. 


C. T. Austin 


v. In Chancery. 
MicHAEL Book ef al. 


v. In Chancery. 


Tuomas H. PerryJoun et al. 


EvizABEetTH H. TAYLOR 


v. In a 
J. B. Bozarta et al. 


JoHN B. CoRNELL ! 


'[On the margin :] (Consolidated.) 


419 By consent of parties, by their solicitors, this cause is set 


for hearing on the 29th day of June inst. before a full bench. 


And afterwards, to wit,on the 3rd day of October, in the year 


ee ee 


ss 
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filed in said clerk’s office their motion to dismiss in said cause ; 
which said motion to dismiss is in the words and figures following, 
to wit: : 


Motion of Defendants to Dismiss as to Certain Parties. 


STATE OF ILLINOIS, ii 
Southern Dist., U.S. Court, 


In Circuit Court United States, Southern District of Illinois. 
June Term, 1885. 


EvizaBetu H. Taytor et al. 
v. Bill to Reforeclose Mortgage. 
J. B. Bozartna et al. 


Now come the respondents, by their attorneys, James McCartney, 
R. P. Hanna,and H. Tompkins, — files thistheir motion to dismiss 
the suit as to all parties claiming or holding title conveyed 
420 tothem since the commencement of this suit, to wit, Jan., 
1882, by Walter B. Scates and H. C. Whitney, and for cause 
state that H. C. Whitney and Walter B. Seates are and were resi- 
dents of the State, and that the transfer of the said title was made 
alone and for the purpose that the said parties, to wit, Lucinda 
Walker, Fernando B. Hane, and J. C. Cloyd, who claim to — non- 
residents and who now are the real complainants in this cause, re- 
ceived their title from the said H. C. Whitney and Walter Bb. Scates, 
it being a quitclaim interest only and without any consideration 
paid, that they might intervene in this suit and thus deprive the 
a court of its jurisdiction over the subject-matter of the said 
aris. 

And your respondents further state that the same was so trans- 
ferred after the supreme court of the State of Illinois had decided 
that the said title to the said lands so held by the said H. C. Whit- 
ney and Walter B. Scates was null and void, in which said causes 

so heard and adjudicated by the supreme court of the State 
421 = of Illinois the s:id H. C. Whitney and Walter B. Scates were 
parties defendaits thereto. 

Whereupon your respondents move that this cause be dismissed. 

HANNA & ADAMS, 
H. TOMPKINS, 
JAMES McCARTNEY, 
Alt’y- Def'ts. 
STATE OF ILLINOIS, ) 


SS . 
Sangamon County, f 


H. Tompkins, being duly sworn, states that the facts stated in the 
above motion on information and belief are true. 


H. TOMPKINS. 


Subscribed & sworn to before me October 3, 1885. 
J. A. JONES, Clerk. 


(Endorsed :) Filed October 3, 1885. J. A. Jones, clerk. 
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422 Complainants’ Evidence. 


UNITED STATES OF AMERICA, 


Southern District of Illinois, $8. 


Circuit Court of the United States within and for the Southern Dis- 
trict of Illinois. 


JAMES C. CLoYD 


In Chancery. : 


. 
CLARRISSA JORDAN ef al. and Cases Consolidated | Bill for Relief. 
Therewith. 


To H. Tompkins, R. P. Hanna, J. A. Creighton, C. C. Boggs, G. J. 
George, and James McCartney, solicitors for defendants : 


Take notice that on Friday, Dec. 12th, 1884, and continuing from 
day to day if necessary, at the office of the clerk of the circuit court 
for Jefferson county, Illinois, at Mount Vernon, we will proceed to 
take the depositions de bene esse of the following-named witnesses, viz., 
R. L. Boggs, Angus M. Grant, Francis Sursa, W. Duff. Green, and 
Walter B. Scates, under the provisions of the act of Congress, and 
you are hereby invited to attend and cross-examine said witnesses if 

you choose to do so. 
423 WALTER B. SCATES, 
| EDWIN BEECHER, 
HENRY C. WHITNEY, 


Solicitors for Complainants. 


STATE OF ILLINOIS, f 
Wayne County, 


Henry C. Whitney, being first duly sworn, on oath saith that 
affiant mailed in the P. O. at Fairfield, Illinois, a copy of the above 
notice, postage paid, directed to James McCartney, Springfield, IIli- 
nois, and also mailed in the P. O. at Fairfield, Illinois, a copy of 
the above notice, postage paid, directed to J. A. Creighton, Spring- 
field, Illinois, both on December 7th, 1884, and that on December 
Sth, 1884, affiant left a copy of the same at the office of R. P. Hanna, 
and also one in the office of C. C. Boggs, at Fairfield, Illinois, copies 
of the above and foregoing notice, and that on December 8th, 1884, 
affiant left a copy of said notice at the office of said H. Tompkins, 
in Fairfield, Illinois. 


HENRY C. WHITNEY. 


Subscribed and sworn to before me this 8th day of December, 
A. D. 1884. 


R. E. MABRY, Clerk. 
G. J. GEORGE. 


Received copy Dec. 8, ’84. 
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424 Stipulation. 
UnITED STATES OF AMERICA, 88: 
In the Circuit Court of the United States, Southern District of Illinois. 


EvizaBetu H. Tayior et al. 
wt for Relief and Reforeclosure. 


v. 
J. B. Bozartu et al. 


It is hereby stipulated that the contract between Vanduser, Smith 
& Co. and the county of Wayne for the building of the railroad east 
and west through the county may be read in evidence as the same 
appears in the printed ‘record of the foreclosure case of Kennicott 
et al. vs. The Board of Supervisors of Wayne County without proof of 
execution. 

Fairfield, Ills., Dec. 9, A. D. 1884. 

W. B. SCATES, 
EDWIN BEECHER, 
Att’ys for Complainants. 
H. TOMPKINS, 
R..P. HANNA, 
Att’y- for Def’ts. 


The deposition- of Angus M. Grant and Francis M. Sursa and Dr. W. 
Duff. Green, of the county of Jefferson and State of Illinois, wit- 
nesses of lawful age produced, sworn, and examined on their 

425 corporal oath on the twelfth day of December, A. D. 1884, 
and at other days and times, and at Mr. Grant’s house, at the 

office of the clerk of the circuit court, in the city of Mt. Vernon, in 
the county of Jefferson and State of Illinois, by me, John S. Bogan, 
special master and a clerk of the circuit court within and for said 
Jefferson county, State of Illinois, in pursuance of the order and 
notice in the cases in decretal order mentioned and hereto annexed 
for the examination of the said witnesses, to be read in evidence in 
behalf of the complainants on the trial of a certain suit now pend- 
ing and undetermined in the United States circuit court of the 
southern district of Illinois, wherein James C. Cloyd and others 
were complainants and Clarissa Jordan and others were defendants. 


The said Angus M. Grant and Francis M. Sursa, being first by me 
duly sworn according to law, previous to the commencement of their 
examination, to testify the truth, the whole truth, and nothing but 
the truth, as well on the part of the complainants as of the defend- 

ants, in relation to the matters in controversy between 
426 the said parties so far as they should be interrogated thereto, 
on oath testified as follows, Judge Walter B. Scates appearing 
for the complainants; no one for the defendants: 


BP ORS oe Re EIS mR ON a — vm ~ ome 
Ae UNE ge ins me tie Se lt 
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Testimony of Angus M. Grant. 


Anous M. Grant, being present, was cautioned and duly sworn 
according to law, and testified as follows, to wit : 


Interrogatory 1st. What is your name, age, and residence and 
occupation ? 

Answer. Angus M. Grant; Mt. Vernon, Illinois; age, 75 years 
since May last. I have resided in Mt. Vernon over 48 years, and 
have retired from business. 

Int. 2nd. State what relation, if any, you had with the Mt. Vernon 
Railroad Company from the year 1858 to the year 1861. 

Answer. I was secretary part of the time, from 1859 until the 
spring of 1860, and a director of the board during the same time, 
and kept the minutes of the board at Mt. Vernon during that time, 
and minutes of the board were kept in New York city by other sec- 

retaries, as I learned and believed. I was at the door where 
427 the meeting was held, but did not participate in it. I had 
other business at that time. 

Int. 3rd. Look upon the letters now shown you and annexed to 
your deposition as’exhibits as follows, to wit: 

No. 1. 8S. B. Kendrick, dated August 3rd, 1860. 

No. 2. From same, dated Dec. 22nd, 1860. | 

No. 3. From same, dated March 16th, 1861. 

No. 4. From same, dated August 1st, 1860— 
and each addressed to S. J. R. Wilson. 

No. 5. From J. T. Van Duzer, dated May 14, 1861. 

No. 6. From same, dated May 22d, 1861. 

No. 5 is addressed to Dear Judge. 

No. 6 is addressed to Friend Wilson. 

No. 7. From Ira Hersey, dated July 26, 1860. 

No. 8. From same, dated Sept. 3d, 1860. 

No. 9. From same, dated August 10, 1860. 

: No. 7 & No. 8 addressed to S. J. R. Wilson, and No. 9 to Judge 
Vilson. 

No. 10. From C. W. Lewis, without a date, addressed to My Dear 
Judge and Judge Wilson. 

No. 11. From 8. J. R. Wilson, dated August 27, 1860, addressed 
io Mr. Chas. W. Lewis. 

No. 12. From James Morris, dated October 23rd, 1860, addressed 

to Charles Lewis, Esquire, treas. Mt. V. R. R. Co.— 
428 And state if you are acquainted with the signatures and hand- 
writing of the several writers whose signatures appear sign ed 
thereto severally; and, if so, state if the signatures thereto severally 
are respectively in the handwriting of several parties whose names 
are subscribed thereto severally. 


Obj. to. 
Auswer. I have examined them and I know the handwriting of 


the parties which are severally signed to said above-described letters, 
and as numbered from 1 to No. 12, inclusive. 
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Interrog. 4. Look upon the contracts and agreements and the en- 
gineer’s report nuw shown you us follows, to wit: 

Agreement between H. Jameson, David Newcum, J. G. Elliott, 
Austin Meyers, and L. D. Crippin, dated January 26, 1860, for the 
purchase and delivery of railroad iron for the Mount Vernon rail- 
road, marked No. 1. 


Obj. to. 


No. 2. Contract made on the 12th of September, 1859, of assign- 
ment of Van Duzer, Smith & Co. of company’s contract with Wayne 
county for building a railroad through said county, made in 1858, to 
the Mount Vernon Railroad Company, and marked No. 2. 


Obj. to. 


429 No. 3. Contract dated 20th of April, 1859, between the 

Mount Vernon Railroad Company and the county of Wayne 
and Ira Hersey for the deposit and custody of four hundred thou- 
sand dollars of the construction bonds of the Mt. Vernon Railroad 
Company for the use and benefit of Wayne county, the proceeds 
thereof to be applied to the construction of said railroad through 
said Wayne county, with Ira Hersey as custodian of said construc- 


tion bonds, and marked No. 3. 
Obj. to. 


No. 4. The report of L. J. Germain, chief engineer of the Mount 
Vernon Railroad Company, made on the 2nd day of May, 1859, of a 
survey of a line of railroad from Ashley, on the Illinois Central 
railroad, through Jefferson county and Wayne county to the eastern 
boundary thereof, together with an estimate of the cost of construc- 
tion thereof and a plat of the said survey, each marked as No. 4. 


Obj. to. 

No. 5. Order of B. Cazey, president, to N. A. Smith, treasurer of 
Mt. Vernon Railroad Company, dated June 15, 1859, to deliver to 
Ira Hersey four hundred thousand dollars of the Mt. Vernon rail- 


road construction bonds under the said deposit contract, marked 
No. 5. 


Obj. to. 


430 No. 6. Ira Hersey’s receipt for the above bonds, dated. June 
20, 1859, marked No. 6. 
Obj. to. 


No. 7. Receipt of S. J. R. Wilson to Charles W. Lewis, treasurer 
of the Mt. Vernon Railroad Company, for the above bonds and 
dated June 18, 1860. 


Obj. to. 


No. 8. Receipt of Charles W. Lewis to S. J. R. Wilson for the 
same bonds, dated June 18, 1860, marked No. 8. 


Obj. to. 
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Now, say all of which contracts, &c., above described and num- 
bered from 1 to 8, inclusive, are attached to as exhibits to the depo- 
sition of A. M. Grant, taken at Mt. Vernon, Illinois, on the third 
day of November, A. D. 1870, before John W. Baugh, notary public, 
and on file in the case of John W. Kennicott et al. against The 
Board of Supervisors of Wayne County et al., in the circuit court of 
the United States for the southern district of Illinois, and state if 
you are acquainted with the handwriting and signatures of the 
several parties whose signatures appear to the several writings 
above enumerated, from 1 to 8, inclusive; and, if so, state if the 
several signatures to the said instruments are genuine and in the 
handwriting of the said several parties as attached to said several 
writings. 


Obj. to. 


431 Answer. I have examinedthem. Iam acquainted with the 

handwriting of the several parties who signed said instru- 
ments, and believe them to be their several genuine signatures as 
attached thereto. 

Int. 5. Please state if you were present and know of the negotia- 
tion and sale by the Mount Vernon Railroad Company of any of 
its construction bonds to James Morris, of Dalton, Georgia, for bank 
currency and the delivery of the bonds and currency, mutually ; 
and, if so, state when it was, where it was,and who-were present 
and knowing to the transaction, and alsoif S. J. R. Wilson was 
then a director of the Mount Vernon Railroad Company and was 
present and participating in the making of said negotiations. 
Please state in detail all you may know in regard to that trans- 
action as fully and particularly as you may now recollect. 


Obj. to. 


Answer. I was present when there was a negotiation between the 


parties which took place at the St. Nicholas Hotel,in the 


432 city of New York, but the exact time I do not recollect, but 
think it was early in the year 1860, the object of the meeting 
being toobtain money to pay the first installment for railroad-iron 
contract. There were present Messrs. Crippin, Kendrick, Wilson, 
Smith, Hersey, Gov. Casey, and James Morris. S. J. R. Wilson, who 
was present, was a director and participated in said negotiation. 


A. M. GRANT. 


— and sworn to before me this 12th day of December, 
1884. 


JOHN S. BOGAN, 
Special Master. 


a — 
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Testimony of Francis M. Sursa. 


Francis M. Sursa, being present, was duly cautioned and sworn 
according to law, and testifies as follows in answer to interroga- 
tories, to wit: 


Interrogatory 1. What is your name, age, place of residence, and 
occupation ? 
Answer. My name is.Francis M. Sursa; my age is 54 
433 years, and my place of residence is Mt Vernon, Illinois, 
and my occupation was that of laborer. I was employed dur- 
ing parts of the vears 1858 and 1859 by Van Duzer, Smith & Co. 
and the Mt. Vernon Railroad Company in assisting the corps of 
engineers in surveying and locating the line of a railroad from Ash- 
ley,in Washington county, through Mt. Vernon, in Jefferson county, 
and Fairfield, in Wayne county, to the eastern boundary of Wayne 
county, in the State of Illinois. Said line was located, as I under- 
stood it at the time, and I know that there was more or less work 
done on the whole line of said railroad by said Van Duzer, Smith & 
Co. and Mt. Vernon Railroad Company. There was a great deal of 
work done on said railroad. The grading was nearly all done from 
Ashley to Mt. Vernon and some grading was done at Fairfield. The 
line was chopped out and the large timber ‘grubbed nearly through 
the whole line, and the ties were prepared and drawn to the line 
nearly all the way from Ashley to some distance in Wayne county 
and through the bottom of Skillet Fork creek, and other ties 
434 through the timbered country nearly all the way to Fair- 


field. 
F. M. SURSA. 


Subscribed and sworn to before me December 12, 1854. 
J. S. BOGAN, 


Special Master. 


The further examination and testimony in this case adjourned 
until Monday, December 15, 1884, at 10 o’clock a. m. 
| JOHN 8S. BOGAN, 
Special Master and Clerk. 
Mr. Vernon, December 16, 1884. 
Col. H. Tompkins, solicitor for the defendants, appears and files 
stipulations as to the taking of depositions in this case, and, Mr. 
Grant being sick and Mr. Sursa absent, the further taking of depo- 
sitions until December 17, 1884, is deferred. 
J. S. BOGAN, 


Special Master. 


Mr. Vernon, December 17, 1884. 


Col. H. Tompkins, solicitor for defendants, appears, and, Mr. A. 
M. Grant being still unwell and Mr. Sursa not being ready 

435 to have his deposition taken, the further taking of deposi- 
tions herein by agreement is adjourned for one week or until 
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such time in the interval as Mr. Grant — be able to appear before 
the special master. : 

And at this time Col. Tompkins objects to the 3rd_interrogatory 
propounded to Mr. A. M. Grant and to the exhibits from 1 to 12, in- 
clusive, and to their admission as evidence. 

Also objects to interrogatory No. 4, so far as introducing the en- 
gineer’s report made by S. J. Germain, and the said report as evidence. 

Also to orders No. 5, 6, 7,8 as evidence, as being incompetent, ir- 
revalént, and immeterial. 

Also to deposition of F. M. Sursa, as incompetent, immaterial, and 


irrevalent. 
JOHN S. BOGAN, 
Special Master. 


Mr. Vernon, [LiiNors, December 24, 1884. 


By request of Col. H. Tompkins, solicitor, by letter from him of 
this date, the further taking of testimony in this case is adjourned 


for two weeks. 
JOHN S. BOGAN, 
Special Master. 


436 Testimony of Angus M. Grant on Cross- Ex. 


Mr. Vernon, Itirnors, March 23, 1885. 


Cross-examination of A. M. Grant by Col. H. Tompkins, 
solicitor for defendants, at the residence of Mr. Grant on ac- 
count — illness of Mr. Grant: 


Int. 1. State if you know of any of the transactions of the receipts 
of which you have identified. 

Answer. The receipts show for themselves, but I did not see all 
the transfers. 1 saw the bonds given by Mr. Seymour to Mr. Wilson, 
$300,000.00. I saw a receipt of Mr. Lewis for the same amount of 
bonds from Mr. Wilson. 

Int. 2. State if you had any connection with the Mt. Vernon Rail- 
road Company. If so, state, and for what period and in what ca- 
pacity. 

Answer. I was director and secretary ; director longer than sec- 
retary. 1 was secretary at this point until the board was aban- 
doned. I heard of some meetings of the company in New York, but 

I have no knowledge of their transactions. 
437 Int. 3. State if you had any dealings with Van Duzer, 
Smith & Co. while they were endeavoring to construct the 
Mt. Vernon railroad, in reference to the contract. If so, state their 
financial standing and what became of the contract. 

Answer. Their financial standing was poor and the contract was 
not fulfilled or complied with. 

A. M. GRANT. 


Sworn to and subscribed before me this 23rd day of March, A. D. 
1885. 
JOHN S. BOGAN, 
Sp’l Master. ° 
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Testimony of Francis M. Sursa on Oross-Ex. 


Mr. VERNON, ILutnors, March 23, 1885. 


Cross-examination of Francis M. Sursa by Col. H. Tomp- 
KINS, solicitor for defendants, March 23rd, A. D. 1865: 


Int. 1. State how far you worked with the engineers of the rail- 
road under Van Duzer, Smith & Co. in Wayne county, Illinois. 

Answer. I worked with the engineers from Mt. Vernon to Middle- 
ton, in Wayne county. I drove a team afterwards from Middleton 

to Fairfield, in Wayne county, and back, lots of times. 
438 Int. 2. What kind of work did you do? 

Answer. I drove pegs for the engineers between Mt. Vernon 
and Middleton, and hauled provisions from Fairfield to Middleton 
and from Middleton to Fairfield, back and forwards. 

Int. 3. You say ties were delivered along the line of the railroad. 
Do you know who delivered them and whether they were paid for 
or not? 

Answer. I know ties were delivered along the line. I don’t know 
who delivered them or whether they were paid for or not. 

Int. 4. Did Van Duzer, Smith & Co. or the Mt. Vernon Railroad 
Company build any part of three miles of railroad in Wayne county, 
Illinois, or any part thereof? 

Answer. They graded a little of the road, but I never saw any ties 
put down, or iron either, on the road-bed. 

F. M. SURSA. 


Subscribed and sworn to before me, at office, March 23, 
A. D. 1885. 


JOHN S. BOGAN, 
Special Master. 


Testimony of W. Duff Green for Defendant. 


Mr. Vernon, [tts., April 4th, 1885. 


Dr. W. Durr GREEN, being present, was duly cautioned and sworn 
according to law, and testifies as follows in answer to interrogatories, 
to wit: 


Int. 1. State your name, age, occupation, and place of residence. 

Ans. W. Duff Green; age, 64 years; occupation, doctor; resi- 
de:ice, Mt. Vernon, Jefferson county, I)linois. 

Int. 2. State if you were connected with the Mt. Vernon Railroad 
Company in 1868, and what official position, if any, you held in 
such company ? 

Answer. Our record book of the company is lost. I succeeded 

Gov. Casey as president. I think I was president in 1868, 

440 and TI was one oi the guarantors of some of the debts of the 
old company. 

Int. 3. State if you had anything to do with buying in any prop- 
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erty and franchises of the company at the sale under the decree in 
the foreclosure case of Kennicott and others against the Mt. Vernon 
Railroad Company in the United States court for the southern dis- 
trict of Illinois. 

Answer. I don’t know what suit it was sold under. We borrowed 
$1,000.00 or $1,200.00 from Mr. Joel F. Watson to buy the road-bed 
from Mt. Vernon to Ashley in at that sale. Mr. Thomas H. Hobbs, 
trustee, bought the property in for us at Springfield, Ills., for 
$1,000.00 or $1,200.00 by agreement with Judge Scates, attorney for 
Kennicott and others. 

Int. 4. State when the sale was made and who bid the property 
in and for whom the same was purchased and the amount paid 
therefor and how paid. 

Answer. I do not recollect the time the sale was made, but 
441 the records of the court will show. Mr. Hobbs, the trustee, 
will perhaps recollect the date of the sale and the extent of 

the purchase made. 

Int. 5. State if you were conversant with the affairs of the Mount 
Vernon Railroad Company at the time of the sale under the mort- 
gage; and, if so, what property did the company have or claim to 
have at that time? State fully all you may remember in regard 
to it. 

Answer. So far as I recollect now, the Mt. Vernon Railroad Com- 
pany employed Van Duzer, Smith & Co. to construct the road from 
Mt. Vernon to Ashley. I wasadireetor at that time. I think Gov. 
Casey was president and Mr. A. M. Grant secretary. Van Duzer, 
Smith & Co. constructed a part of the road and obtained by such 
construction from the trustee of the county and railroad company 
about 6,000.00 acres of land. My recollection is that the Mt. Vernon 
Railroad Company owned the road-bed from Mt. Vernon to Ashley, 
in Washington county, Illinois, and the company never transferred 

the same to Van Duzer, Smith & Co. So far as the dates are 
442 concerned, [ cannot fix them in my mind definitely, the 
record book being lost, as I stated before, and my answers are 


based upon recollection. 
W. DUFF GREEN. 


Sworn to and subscribed before me, at office, April 4, A. D. 1885. 


JOHN S. BOGAN, 
Sp. Master, Clerk Circuit Court. 


The above and foregoing deposition was taken by me pursuant 
to the notice filed in this case March 31st, 1885, signed by H. Tomp- 
kins, for respondents, and also by Judge Edwin Beecher, for com- 
plainants, Mr. J. G. Crews appearing as solicitor for Col. Tompkins, 
no one appearing for complainants, said deposition being taken on 


behalf of the respondents. 
J. S. BOGAN, Sp. Master. 
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443 Srate or ILiinois, 
Jefferson County, 


I, John S. Bogan, clerk circuit court and a special master, &c., 
within and for the said Jefferson county, do hereby certify that in 
pursuance of the annexed order and stipulation I caused the said 
Angus M. Grant and Francis M. Sursa and Dr. W. Duff Green, the 
witnesses named in the said order and notice, and whose names are 
subscribed to the foregoing deposition, to appear before me on the 
twelfth day of December, 1884, and at other days, by agreement of 
parties, as in said notice specified; that previous to the commence- 
ment of the examination of the said Angus M. Grant and Francis 
M. Sursa they were sworn according to law to testify the truth, the 
whole truth, and nothing but the truth relative to the matters in 
controversy in the said cause, now pending and undetermined in the 
circuit court of the United States, between James C. Cloyd and others, 
complainants, and Clarissa Jordan and others, defendants, so far as 

they should. be interrogated concerning the same; that the said 
444 = deposition was taken at the office of the clerk of the circuit 

court, in Mt. Vernon, in the said county of Jefferson, State of 
Illinois, on the twelfth day of December, A. D. 1884, and other days, 
between the hours of 10 o’clock a.m.and 5 o’clock p.m.of said day 
or days, and was reduced to writing by me, who am neither of the 
parties in said suit nor the attorney of éither, nor interested in the 
event of the same; that after said depositions were taken by me as 
aforesaid the interrogatories and tle answers thereto of each witness 
as written down were read over to each of them, and that thereupon 
the same were each signed and sworn to by the said Angus M. 
Grant and Francis M. Sursa and Dr. W. Duff Green before me at 
the place and on the day and year aforesaid, and that Judge Walter 
B. Seates appeared for the complainants, and no one present at that 
time in person for defendants, and Col. H. Tompkins, sol’r, ap- 
pearing on Dec. 16, 1884, and filing stipulation, and on Dee. 17, 
1884, entering his objections and exceptions to the foregoing depo- 
tions, and Mr. Crews appearing when Dr. Green’s deposition was 

taken. 
445 In witness whereof I have hereunto affixed my hand and 

official seal this 23rd day of March, 1885. 

[SEAL. ] JOHN S. BOGAN, 
Clerk Circuit Court and Special Master. 


1. 
“ynrpit 1 to Testimony or A. M. GRANT. 


New York, Aug. 3, ’60. 
S. J. R. Wilson, Esq. 


Dear Sir: As per Bain request, | undertake to give you the 
movements of the parties operating with the bonds of the Mount 
Vernon R. R. Co. In the first place, [ understand Lewis agreed to 
purchase a bill of goods for you, which he has undertaken to do, 
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and so far succeeded in purchasing a small portion of them on the 
company’s. note with the bonds as collateral. From e-quiries I find 
Mr. Lewis does not stand as well as to responsibility as was repre- 
sented, and I[ think it difficult for him to make the purchases. 
446. Iam sorry you consented to go into the last arrangement. 
The bonds, as I wrote you before, should not of been taken 

out of Mr.Seymour’s hands. Lewis, Hersey, & Davis, 1 understand, 
are in the market trying to dispose of the bonds for goods, &c., and 
if things are suffered to go on in this way the bonds will all be dis- 
we of or hypothecated and nothing to build the road with. 
here should be steps taken immediately to stop the opperations of 
Mr. Lewis and call him, as well as all others, and have a settlement 
made in a business-like manner, & 1 propose for all to meet at 
Mount Vernon for that purpose. I leave for home on Monday, & 
would like for you to write me at Logansport, and write me fully, 
what you think of the whole matter. I think you are deceived in 
Mr. Lewis. Mr. Davis I know nothing about. He appears to be 
the adviser of Mr. Lewis, and I think their opperations will end in 


a mixed-up mess much wore than Vanduzer, Smith & Co. 
Yours truly, S. B. KENDRICK. 


447 No. 2. 
Exuisit 2 to Testimony or A. M. GRANT. 


LoGaAnsport, Dec. 22d, 1860. 
Judge S. J. R. Wilson. 


Dear Sir: I have written you several times but have not rec'd 
any answer. I do not understand why you are not willing to answer 
my letters. 

I rec’d a letter this morning from Mr. Grant, saying that you was 
in Mount Vernon in November last with the proxies and wished to 
call a meeting and elect a new board of directors and leave out all 
the old ones, except Lewis, Hersey, Grant, Gov. Casey, & yourself. 
I would ask you if [ have not always acted in this whole matter 
with your advice and consent. I have advanced more money than 
all the rest of them, and have done so with the assurance from you 
that all should be right, and I only look to you to make it so, and I 
hope at least you will use your influence to have right done. I wrote 
you from Dalton, saying I had taken up the note the company gave 

the Whitfield Bank, and Mr. Crippin has done the same, and 
448 Iam satisfied Mr. Crippin wants nothing only what is right, 
& he will do right in every particular. 

I wish on receipt of this you would write me fully. 

Yours truly, S. B. KENDRICK. 


I think there should be a meeting of the directors for the purpose 
of having a settlement made with all who has had anything to — 
with the bonds & see what has become of them, and have everything 
settled up. What do you think of this arrangement? 


S. B. KENDRICK. 


vs. J. C. CLOYD ET AL. 


M. M. WHEELER ET AL. 


No. 3. 


Exurpit 3 to Testimony or A. M. GRANT. 


LoGAnsport, March 16th, 1861. 
S. J. R. Wilson, Esq. 
: Dear Sir: Your letter dated the 4th inst. & postmarked the 
p | 9th was duly rec’d. I have waited a few days before 
449 writing to hear from one of the parties who will undertake 
. to build your — if I can get matters in a right shape. It 
will depend very much: on your action. With your assistance I 
can so arrange matters relative to the bonds so that the parties will 
tuke them ; or, in other words, will take the lands and run the risk 
of the bonds. I could explain the whole matter to you if I was 
sure you would act with me in the matter & not favor those New 
York men. I leave in a few days for Dalton, Geo., and I wish you 
would write me fully all the particulars of what they have done and 
what they say they will or can do, and about what you mean as to 
your township organization. What have they to do with the build- 
ing of the road? Write me fully about the whole matier. I feel 
confident I can get part-es who will build the road for the lands and 
will not ask them any faster than they_.do the work, which should 
of been the course taken on the start; and I suppose your people 
would not object to give the lands in they get the road. 
% Write me often & fully. 
4 - Yours, &c., S. B. KENDRICK. 


\ f 450 No. 4. 
Exuipit 4 to Testimony or A. M. GRANT. 


Sr. NicHotas Horet, New York, Avg. 1, 60. 


S. J. R. Wilson, Esqr. 
Dear Sir: I arrived here Sunday last & found your letter of July 
10th. In answer would say I have seen Mr. Hersey & Mr. Lewis. 
I can’t learn much from them. ‘They tell me they intend to go to 
Fairfield in a short time for the purpose of making some arrange- 
ment to go on & build the road. 
Mr. Lewis tells me he has written you fully on the subject, which 
I suppose will explain all about the delay you speak of in your let- 
_ ter to me of the 10th. 
4 ) > I understand also, by Mr. Hersey, that you placed all the bonds 
in the hands of Mr. Lewis. Probably it will be all right, but I 
think the proper place for them was in the hands of Mr. Seymour, 
the trustee. Mr. per’ is a stranger to all, & I can’t see the object 
in placing so much in hands without any security. From what I 
have seen of Mr. Lewis I should take him to be a fair man 
451 and may doright. You thought the same of the other par- 
ties, and you see the trouble they have brought round. 
From what I can learn from Mr. Lewis | think he intends to 
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make an effort to build the road or to get things in a shape so he 
can raise money on the bonds. 

The question as to his selling the bonds and receiving the money 
without giving security to the company is whether the money will 
be properly applied. I think the bonds should of been left in the 
hands of Mr. Seymour or kept by yourself as the agent of Wayne 
county and when sold the proceeds properly applied; it may all 
come out right. I hope it may, but it is not the proper way to do 
the business. 

I think it would be wise to calla meeting of the directors when 
Mr. Lewis & Mr. Hersey goes out and have all matters fully adjusted 
and find out, if possible, how the matter stands and hereafter do the 
business as business men. You can’t expect to build the road unless 

some such course is taken. 
452 From what I can learn I think Mr. Lewis prefers to go to 
your place without having any one else along, and I merely 
make these remarks so you may act in the matter understandingly. 

I wish you would write me more fully how the whole matter 

stands, and if I learn anything more before I leave 1 will write you. 


Write to me at Logansport, Ind. 
Yours truly, , S. B. KENDRICK. 


5. 
Exuipsit 5 ro Testimony or A. M. GRANT. 


New York, May the 14th, 1861. 


Friend Wilson. 

Dear Sir: I, in accordance with my agreements with you and 
all parties, J went to see Elting’s lands & found them No. one. I 
then came on here & found him & Hersey all right; but — is just 

aslexpected. He, Elting, wants the surveys for the whole fifty 
453 bonds before he is willing to settle the whole thing up. He 

is willing to put the surveys & bonds in the hands of some 
disinterested parties, & I think the best thing to do is for you to send 
them on immediately. Please make them out all straight, that there 
will be no more trouble. I had an offer to trade the team for a ma- 
chine for you. ‘The machine is in Elmira, & I will go and see it as 
soon as I return to Waverly. Please answer at Waverly as soon as 
you get this. Your interest shall be protected. Nothing new, only 
I saw your friend in Green street, & she sends her best respects to 
you & expects you on soon. 


Yours truly, J.T. VAN DUSER. 
454 No. 6. 


Exuipit 6 To Testimony or A. M. GRANT. 


New York, May 22nd, 1861. 
Dear JupGeE: The deal with Hersey and Elting hasall fell through, 
just as I expected. Hersey’s tongue is the cause, & I have taken the 
whole thing back in my own hands. Will you send me an order 
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for Mr. Seymour to deed to me or bearer the lands that you gave to 
Elting? I have 3 or 4 good trades I can make and can do well for 
you and myself. I can trade for domestic goods any amount of 
them if I can get the order soon. I shall trade in this place for one 
of McCormick’s machines for you. I like them better than any I 
have seen. Elting is going to help me. I hope you will come on 
again. I think you can make more here than there. I will ship 
your machine inside of 6 days. I think | shall go home to-morrow 
or next day and will wait for your order and come immediately 
back here and trade for goods. I understand Lewis & Hodge are 
or have made a trade for $800,000 worth of goods. I hope so. 
Yours in haste. Ans. immediately. 
J.T. VAN DUZER. 


455 No. 


ong 


Exuipit 7 to Testimony or A. M. GRANT. 
/ 


New York, July 26th, 1860. 
Judge 8. J. R. Wilson. 

My Dear Frienp: Yours of the 19th inst. was duly ree’d, and I 
was very glad to hear that Edwards & Wabash were so favorably 
disposed to carry out our plans. Much longer time has already 
elapsed than I supposed would have passed before being on our way 
to your place, but I trust we (Mr. Lewis, Mr. Davis, & myself) will 
be ready to leave early next week. When we do leave I will tele- 
graph that you may meet us at Zenia before we go to Fairfield. I 
think we should meet somewhere on the way out and have all our 
plans well matured before going to your place or to Mt. Carmel. 

We must all “ pull together” and we shall be sure to gain our ob- 
ject. 

Mr. Lewis is at work about your goods. I believe hardware, 
crockery, &c., was ship’d yesterday, and [| hope everything will be 
got off this week. 

I send you enclosed the report of grain market. As soon as I 

can see you we will see what can be done in shipment 
456 of wheat to this market. 

Mr. Lewis has just ree’d a dispatch from Mr. Grant that the 
contract which the Mt. Vernon people had made with Mr. Baron or 
somebody else had fallen through. 

Don’t let them (the Jefferson people) get any knowledge whatever 
of our movements; we will treat with them after Wayne county is 
provided for. 

Jefferson county has undertaken to carry her railroad plan with- 
out acknowledging the rights of the stockholders of the Mt. Vernon 
R. R. Co., and | think it is only acting right if we (parties in inter- 
est) make such arrangements as shall best protect our rights and 
interests. 

You, on the part of Wayne county, have stood by me and done 
everything in your power to protect all parties that have acted fairly, 
and you will find me with you and your county, and you cap rely 
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upon it we shall “ win.” Matters have moved slowly, but I have no 
reason to doubt the integrity of Mr. L. & Mr. D. 

They have had too many difficulties, created by Smith, Van D. & 
Co., to meet. 


Yours very truly, IRA HERSEY. 
457 No. 8. 
Exuipit 8 tro Testimony oF A. M. GRANT. 


; New York, Sept. 3d, 1860. = 
Judge 8S. J. R. Wilson. 3 


My Dear Frienp: I was very glad to hear from you to-day. It 
is the first letter I rec’d from you since Lewis & Davis left here. 

Now, Judge, I want you to come here immediately ; lose no time 
in doing so. 

Mr. Lewis has purposely misrepresented me to you. Come here 
and examine his accounts and my own ac’s with the Co., & see for 
yourself who is right and who is wrong. If I have done anything 
wrong I am not aware of it, & so far as any bonds that have come 
into my hands I can answer to you to your satisfaction, but I shall 
not do so to Lewis. 

Don’t fail to come hereimmediately. Lewis & Davis have already 
raised more money on the bonds which you left with them than you 
are probably aware of. I wrote to you, requesting that you would 
not close any arrangement with them until you cotild see me. Ne 

The reason that I did not go out with them to your place 4! 
458 was because I was informed that they would go with Jame- ul’ 4 
son, and some other reason that I will give you when I see 5 
you. 

My child at the time they Jeft was quite unwell, but if they had 
left other matters in proper shape I should have been in Fairfield 
as soon as they reached there. I think Mr. Davis has full control 
over Lewis. Lewis gives him as many bonds as he asks for to raise 
money for bis & Lewis’ individual expenses. These things I name 
to you confidentially, and only ask you to come here and examine 
everything for yourself. 

If you cannot come here immediately please telegraph, and I will 
give further particulars, and also send you my ac. with the com- 
pany. “ 

[ thank you for believing, as you say in your letter, “that I can | 
show everything right.” | can do so. The statement that Lewis “4 
made to you about my offering the bonds which he gave to me for : 
real estate was not true. I never made any offer of the kind. I | 
will explain that matter when I see you. 

I repeat, do come here as soon as possible. 
459 Yours very truly, IRA HERSEY. 


P.S.—Please send me (unless you come on immediately) a full 
account Of the agreement made for the extension of the R. R. 
through Edwards & Wabash. I suppose it to be in accordance with 
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agreement made between yourself, Lewis, Davis, & myself when you 
were here. 
No. 9. 


°XHIBIT 9 TO TEsTIMoNY oF A. M. GRANT. 


| New York, Aug. 10th, 60. 
Judge Wilson. 

My Dear Frienp: I wrote to you yesterday and now write 
further news of the day. Mr. Lewis & Mr. Davis left yesterday for 
Mt. Vernon. Mr. Jamison left yesterday ev’g for same place. ‘To- 
day Van Duzer, to my surprise, called at my office and informed 
me that he had ree’d a full ace’t from Lewis, and that Lewis had 

given him up all his notes which had been given for goods. 
460 ‘Thus you see how far I have been imposed upon by D. & L., 

as they both pretendea to me that they would assist Van & 
sell his stock, &c.; also that they would not do anything with Jami- 
son (as they wrote to you), and then the next I hear that they are 
all friends and working together. Now I am sadly disappointed, 
and, as. I cannot leave home (my child being very sick), I must 
request that you do nothing in any arrangement that Davis & Lewis 
may propose until you can see me. I will try any time next week 
to meet you at Logansport (if my little girl should be better), & 
what I write to you you will please keep as strictly confidential. [I 
will not knowingly deceive you, and I do not now say that L. & 
Davis will not do as they agreed, but I must say they have not done 
by you as they agreed about the goods & by me as they promised. 
Therefore do nothing more about contract with Edwards & Wabash 
until you see me. Write to me by return mail, & if I can leave 
home I will telegraph when to meet me. 

Yours very truly, IRA HERSEY. 


46] No. 10. 
Exuisir 10 to Testimony or A. M. GRANT. 


My Dear Junge: Will you please have a conversation with Mr. 
Davis to see how far it will be necessary to have Mr. Hersey know 
of our arrangements now being made without Mr. H.’s knowledge? 

Yours, C. W. LEWIS. 


I may be detained and not return before you go up. 
C. W. L. 
No. 11. 
Exuisit 11 To Testimony or A. M. GRANT. 


FAIRFIELD, Aug't 27, ’60. 
Mr. Chas. W. Lewis. 
Dear Str: I hereby authorize you to use the Mt. Vernon R. R. 
Co. bonds, now in your possession, deposited by me for the purpose 
of building a railroad through Wayne county—to use said bonds 


188 M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


for the procuring and forwarding of the St. Louis & Louis- 
462 ville railroad, as the Mt. Vernon Co. cannot proceed with 
their line. 
The St. Louis & Louisville road will be the only road we can have 
to pass through our county, & therefore the only means of benefit- 
ting the same. 


Yours truly, Ss. J. R. WILSON. 
Copy of original. . 
- CHAS. W. LEWIS. & 
No. 12. 


Exuipit 12 ro Testimony or A. M. GRANT. 


Darton, GA., Oct’r 23d, 1860. 
Charles Lewis, Esqr., treas. Mt. V. R. R. Co. 


Dear Sir: Your favor of the 20 Aug’t received, which I have not 
replied to; intended to have done so, feeling an interest in your 
road. 

The endorsers, Messrs. Kendrick & Crippin, have not taken up 

the notes of the company referred to in your letter; have 
463 promised to do so by returning the currency of the Bank of 

Whitfield. Mr. Kendrick was in New York on the 18th inst. 
& is probably there at this time. Something must be done with the 
notes. The currency for which they were given is being returned 
for redemption. I am not able to take it up. They have no means 
here to do it with. If you see Mr. Kk. will you urge on him the ne- 
cessity of attending to it atonce? I hold the coupons of thirty-four 
of the bonds of the company due Ist Nov’r. Send them to the Park 
Bank, N. Y., to be presented. I hope they will be paid, as they cost 
me 100 cents on the dollar; transferred to me, by the consent and 
approbation of the board of directors, lst Feb’y last. I am ina 
great strait for money, having used all I could raise & borrow to 
save the bank; will be ruined unless they are paid, having borrowed 
money on their credit; will — it as a great favor of you to do what 
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you can to assist me. It is a good enterprise if carried out. IT was . 
in the section of the road in May last & much pleased with the ; 
country. | 
Respectfully your ob’t serv’t, JAMES MORRIS. 
(Deposition and exhibits endorsed:) Filed April 24, 1885. J. A. 
Jones, clerk. p. 
464 ; 1. . | 


Bill Filed Mech 7th, 1865, in Kennicott Suit. 
Bill in chancery. 


To the hon. the judges of the circuit court of the United States pre- 
siding within and for the southern district of Illinois in the 8th 
circuit court of the United States : 

Your orator-, John W. Kennicott, Thomas Upham, Ebenezer W. 
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Stone, Joseph W. Wood, residing in the State of Massachusetts, 
would respectfully show unto your honors that by an act of the Legis- 
lature of the State of Illinois, approved February 15th, 1865, there 
was Incorporated a railroad company by the style of “ The Mount 
Vernon Railroad Company,” which said act of incorporation is here- 
with exhibited asa part of this yourorators’ bill,and which com- 
465 pany as aforesaid was organized for the purpose of building 
a railroad from Mount Vernon, Ill., to the Illinois Central 
railroad or its Chicago Branch, and your orators aver that under the 
10th section of said act of incorporation the said company became 
and was organized and exercised and became entitled to all the 
owers and franchises of a body corporate under said act of the Legis- 
en 

Your orators would further show that under the authority con-’ 
tained in said act and the acts referred to in said act the county 
court of Wayne county, Illinois, having become possessed and enti- 
tled to a large amount of swamp lands in said county under and 
by virtue of the act of Congress of the U. States, passed Sept. 28th, 
1850, entitled “An act giving Arkansas and other States swamp and 
overflowed lands,” and also by virtue of an act of the Legislature of 
the State of Illinecis, approved Jan. 22nd, 1852, appropriating said 
lands to the several counties in which they were located, the said 
county of Wayne became entitled to a large amount of said swamp 
and overflowed land, more particularly héfeinafter described and set 
forth. 

And your orators further state that the said county of Wayne, 
being a county through which said Mt. Vernon railroad was to run, 
was, by the 9th section of said act incorporating said Mt. Vernon 
Railroad Company, authorized and empowered to aid in the con- 
struction of the same ynder the provisions of the 7th, 8th, & 9th 
sections of the said act. 

And your orators further aver that under the authority of and 
pursuant to the provisions contained in the 8th section of said act 
Incorporating the Mt. Vernon Railroad Company the county court 
of Wayne county did, on the 28th day of September, 1855, at a spe- 
cial term of said court, make an order to hold a special election of 
the voters of said county on the 5th day of November, 1855, to de- 
cide whether said lands should be mortgaged to aid in constructing 
said road; that notices of said clection was duly given as prescribed 

by said order providing for said election, and that at the election 
466 so held a majority of all the votes east at said election (and a 

majority of all the legal voters of said county of Wayne) was 
in favor of the proposition so submitted to them, which was as fol- 
lows, to wit: “ For appropriating the swamp lands of Wayne county 
as a bonus to any company for building a railroad through said 
county.” 

Your orators would further show, upon the faith of said vote and 
in pursuance to the power given them by said acts, the county court 
of Wayne county did, on the 20th day of April, 1859, adopt the 
proposition having the highest number of votes, which was the said 
proposition aforesaid, and did order, adjudge, and determine to ap- 
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propriate the swamp land of Wayne county to aid in constructing 
the railroad aforesaid and to execute a mortgage or conveyance in 
trust, in conformity to such proposition, and did, in pursuance of 
such order on said last day, make, execute, and deliver to one Isaac 
Seymour, as trustee, two certain indentures bearing date as afore- 
said, couveying in trust the lands therein described, said lands being 
the swamp land of said county, for the uses and purposes therein set 
forth, copies of which are filed as Exhibits A & B in this case, and 
which your orators pray may be taken and considered a part of this 
your orators’ bill as fully as if inserted therein. 

Your orators further aver that the said Seymour was duly selected, 
both upon the part of the county of Wayne and the said railroad 
company, to execute the trust created by said indentures. 

Your orators would further show that the said railroad company 
deemed it advisable for the constructing and maintaining their said 
road to issue, to wit, eight hundred thousand dollars in construction 
bonds, for the purpose of raising funds for the purposes aforesaid, 
which said bonds were issued as follows, to wit: Four hundred of 
$500 each; six hundred of $1,000 each, making in all $800,000 as 
aforesaid, which said bonds are payable in fifteen years from the 

date thereof, to wit, from the 20th day of April, A. D. 1859, 
467 at the Bank of North America, in the city of New York, with 

seven per cent. per annum interest semi-annually on the first 
day- of May and November in each year, and for the said interest 
coupons or warrants for each payment of interest was attached fo 
said bonds, being payable to Isaac Seymour or bearer, said coupons 
being payable at the place aforesaid. 

Your orator- would further show that, for the purpose of giving 
further security for the payment of said bonds so issued as afore- 
said, the said railroad company did, on the 20th day of April, A. D. 
1859, execute and deliver to said Isaac Seymour a deed of mortgage 
of said railroad of the said Mount Vernon Railroad Company, con- 
structed and to be constructed from the vil-age of Ashley, Washing- 
ton county, Illinois, to the east bound-ry of Wayne county, Illinois, in 
the said State of Illinois, together with all of its, said compa-y’s, real 
estate, lands, tenements, and hereditaments acquired and appropri- 
ated for the purpose of a right of way for a single or double track 
railroad, and all the appurtenances thereof, and for depots, engine- 
houses, car-houses, station-houses, workshops, superstructures, and 
right of the said railroad company, acquired at the date of mort- 
gage or thereafter to be acquired; and also all the ‘rails, bridges, 
ways, pens, depots, engines, houses, car-houses, station-houses, ware- 
houses, workshops, erections, superstructures, fixtures, privileges, 
franchises, and rights of the said railroad company whatsoever and 
wheresoever then owned by said railroad company or thereafter to 
be owned by said company; and also all the locomotives, tenders, 
baggage, freight, and other cars of or belonging to it, and all other 
cars, car-ages, tools, machinary, and equipments for the railroad of 
said company or which it might thereafter acquire or receive for the 
purpose of useing In connection with the said railroad ; and also all 
goods and chattel/s employed in and about the operation of said 
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railroad or thereafter to be owned or acquired in any way relating 

or appertaining tothe said railroad, together with all the titles, 
468 rents, issues, incomes, profits, money, rights, benefits, and ad- 

vantages to be derived, received, or had therefron (of the said 
railroad company) in any way whatsoever, and all of which were 
declared by said mortgage to be appurtenances and fixtures of the 
said railroad and to be taken as a part thereof, and to be seperated 
therefrom, which said mortgage was upon the condition therein more 
fully shown, a copy of which mortgage is herewith filed and asked 
to be made a part of this your orators’ bill. 

Your orator- further allege that the said construction bonds re- 
ferred tc in said mortgages were issued by said railroad company, 
duly countersigned by said trustee, and were negotiated in the mar- 
ket to raise funds for the construction of said railroad; that vour 
orators several-y became possessed as bona fide holders of the bonds 
following, to wit: 

Your orator, John W. Kennicott, of bonds Nos. 14, 15, 34, 212, 
252, & 254, of $500 each, and there is now due and unpaid on said 
bonds twelve semi-ann-al installments of interest. 

Your orator, Thomas Upham, of bonds Nos. 471, 460. for $1,000 
each; Nos. 113, 226, & 234, for $500 each, and there is now due and 
unpaid on said bonds $—, twelve semi-an-ual installments of interest. 

Your orator, Ebenezer W. Stone, of bonds No. 353, for the sum of 
$500, and there is now due and unpaid on said bonds tweive in- 
stallments of semi-an-ual interest. 

Your orator, Joseph W. Ward, of bonds Nos. 45, for $500; No. 48, 
for $500; No. 19, for $500; No. 407, for $1,000; No. 40, for $500; 
No. 252, for $500; No. 373, for $500; No. 41, for $500; No. 56, for 
1,000 ; No. 351, for $1,000; No. 352, for $1,000; No. 356, for $1,000; 
No. 357, for $1,000; No. 358, for $1,000; No. 372, for $1,000; No. 
402, for 1,000; No. 374, for $500, upon which is now due twelve 
semi-an-ual installments of interest. 

Your orator, Joseph W. Ward, the further bonds of No. 386, for 
$1,000 ; No. 359, for $1,000; No. 323, for $1,000; No. 268, for $1,000; 

No. 436, for $1,000; No. 276, for $1,000; No. 409, for $1,000 ; 
469 No.408,for $1,000; No. 130, for $1,000; No. 59, for $1,000; No. 
, 388, for $1,000; No. 390, for $1,000; No. 395, for $1,000; No. 
3956, for $1,000; No. 397, for $1,000 ; No. 404, for $1,000; No. 405, for 
$1,000; No. 406, for $1,000; No. 368, for $500; No. 369, for $500; 
No. 366, for $500; No. 365, for $500; No. 279, for $500; No. 280, for 
$500; No. 364, for $500; No. 363, for $500; No. 281, for $500; No. 
282, for $500; No. 362, for $500; No. 361, for 500; No. 400, for $500; 
No. 360, for $500; No. 359, for $500; No. 358, for $500; No. 355, for 
$500; No. 253, for $500; No. 230, for $500; No. 43, for $500; No. 93, 
for $500; No. 267, for $1,000, upon which there is due and unpaid 
twelve semi-an-ual installments of interest upon coupons thereto 
attached. 

Your orators would further show that a large amount of the inter- 
est on the coupons attached to said bonds is due and unpaid, and 
that demand hasbeen duly made for the payment thereof. 

Your orators would further show that neither said railroad com- 
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pany nor said county of Wayne made any provisions for the pay- 
ment of said interest at the place of payment designated in said 
coupons, but, upon the contrary, made default, by which said de- 
fault the condition of the said several deeds of mortgage or convey- 
ance became forfeited and absolute in said trustee for the benefit of 
your orators and others having, as bona fide holders, any of the bonds 
issued as aforesaid and upon which interest remains unpaid. 

Your orators further aver that by the death of said trustee said 
trust has become incapable of execution without the aid of this hon- 
orable court in the premises. Now, inasmuch, therefore, as your 
orators are without adequate remedy at law, yours honors are re- 
spectfully asked to take cognizance of this your orators’ bill, that the 
said the board of supervisors of the county of Wayne and the said 
Mount Vernon Railroad Company made parties defendent herein, 
and that a subpcena in chancery issue against them, and that they 
be reyuired to answer all and singular the allegations of this bill 
according to the practice and rule of this honorable court, and that 

they be required to specifically set forth and disclose a full, 
470 ample, and true account of whatever may have been done (if 

anything) under the deeds and mortgages aforesaid, and that 
an account may be taken of what may be due your orators on the 
coupons aforesaid. All your orators bring this bill on behalf of them- 
selves and all other bona fide holders of any of the bonds issued as 
aforesaid who may or proper terms avail themselves of the decree 
made herein, and your orators ask for such other relief as may seem 
to your honors just and equitable; and in duty bound your orators 


will ever pray. 
HAY & CULLOM WELDON. 
(Indorsed :) Filed March 7th, 1865." P. P. Enos, clerk. 


And afterwards, to wit, on the first day of October, in the year 
last aforesaid (1866), came again said complainants, by their said 
solicitors, and filed in said clerk’s office their 2nd amended bill of 
complaint, which is in the words and figures following, to wit: 


2. 
2d Amended Bill in Kennicott Case. Filed Oct. 1st, 1866. 


2nd amended bill of complaint. 
Unitep States oF Amertca, Southern District of Illinois: 


To the lionorable the judges of the circuit court of the United States 
for the southern district of Illinois, in the 8th circuit court of the 
United States : 

Your orators, John W. Kennicott, Thomas Upham, Ebenezer W. 
Stone, Joseph W. Ward, and Austin Myers, who are citizens of the 
State of Massachusetts, residing in said State, would respectfully 
show upto your honors that heretofore, to wit, the fifteenth day of 


cea 


om 
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February, A. D. 1855, the Legislature of the State of Illinois, by an 
act entitled “An act to incorperate the Mount Vernon Railroad Com- 

pany,’ approved the said 15th day of February, 1855, enacted 
471 that all such persons and corporations as should become 

stockholders under the provisions of said act and their sue- 
cussors be, and we are thereby, created a body politic an- corporate 
by the name of the Mount Vernon Railroad Company, with all the 
rights and powers incident and necessary to such corporation, which 
said act of incorporation is herewith exhibited as a part of the bill 
of complaint. 

And your orators further show that by said act of incorporation 
it was provided that when an amount equel toone thousand dollars 
per mile of the route of said road was subscribed the subscribers 
might meet at Mount Vernon and elect seven directors and as 
many more from time to time as may be fixed by law; that by said 
act of incorporation there was created an incorporation by the name 
and style of the Mount Vernon Railroad Company; that after the 
incerporation of the said Mount Vernou Railroad Company by the 
Legislature of the State of Illinois and before the — day of 
there was subscribed to the capital stock of said corporation an 
amount equal to one thousand dollars per mile of the route of said 
road, to wit, the sum of — dollars; that after the said subscription 
to the capital stock of said company, as required by said act of in- 
corporation and as hereinbefore set forth, the subscribers to said 
capital stock, to wit, on the —, met at Mount Vernon, Illinois, and 
elected a board of seven directors for said company, and also at the 
same time there was duly elected a presedent, secretary, and treas- 
urer of said company, and said company became then and there duly 
organized under & by virtue of said act of incorporation ; that said 
railroad company was and is located in the State of Illinois, and is 
a citizen of said State,and is a body corporate under the laws of 
Illinois, and was and is entitled to all the powers & franchises of a 
body corporate under its act of incorporation. 

And your orators further show unto your honors that said Mount 
Vernon Railroad Company, on the 20th day of April, 1859, for the 
purpose of raising funds from time to time for the construction and 

completion of its railroad and branches authorized by said 
472 act of incorporation, and for the purchase of iron and other 

materials to be used therein, and for the expenses of the or- 
ganization and maintenance of the said corporation and compensa- 
tion of the officers and agents, trustees, engineers, and other neces- 
sary assistants, made and executed six hundred bondsof one thousand 
dollars each, dated the twentieth day of April, 1859, and each of 
said bonds was made payable to Isaac Seymour or bearer, which 
suid bonds and the money thereon to become due said railroad com- 
pany promises to pay, on presentation thereof, to the holder thereof, at 
the Bank of North America, in the city of New York, on the first day 
of May, 1874, with interest thereon at the rate of seven per centum per 
annum, — semi-annually, on the first day of May and November 
in each year, until said principal sum should be paid, on presenta- 
tion of the proper interest warrants annexed to said bonds, at the 
25—147 
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said Bank of North America; and it was provided in each of said 
six hundred bonds that full payment of the principal and interest 
of the whole issue of said bonds is secured by a mortgage, bearing 
even date with said bonds, to said Isaac Seymour, of the city of New 
York, as trustee, of one hundred thousand acres of land:in the 
county of Wayne, in the State of Illinois, granted by the State and 
county for the purpose of construction and maintaining said rail- 
raad, and also by a mortgage to said Isaac Seymour, as trustee of 
said railroad, its branches, and other real and personal property of 
said company,to which said bonds were duly executed by the president 
and treasurer of said railroad company under the corporate seal of said 
company, to use each of which said bonds there was and is attached 
interest warrants for the semi-annual interest to grow due upon said 
lands, for the sum of thirty-five dollars each, payable the first day 
of May and November in each year after the date of said bonds to 
the time when the principal sum mentioned in said bonds became 
due and payable by the terms of each of said bond-, and made pay- 
able at the Bank of North America, in the city of New York, and 
were duly signed by the secretary of said company. 

| 473 And your orators further show that at the same time of the 
| execution by the said company of the above-mentioned six 
| hunderd one-thousand-dollar bonds the said Mount Vernon Railroad 
Company made and executed four hunderd bonds each for the sum 
of five hunderd dollars, payable at the same time and in the same 
manner and at the same place that the above-mentioned one-thou- 
sand-dollar bonds were; that said last-mentioned bonds were issued 
for the same purpose & objects that said first mentioned were issued 
for, and payable, with interest at the rate of seven per centum per 
annum, semi-annually at the Bank of North America, in the city of 
New York, on the first day of May and November, in each year, 
until the principal sum in said last-mentioned bonds was due and 
payable; that to each of said last-mentioned bonds there was at- 
tached interest warrants for the semi-annual interest due upon said 
bonds, payable at the same time and place with the interest war- 
rants attached to said one-thousand-dollar bonds, which last-men- 
tioned coupons were executed by the said secretary of said company ; 
that said one-thousand-dollar bonds were numbered from one to six 
hunderd and said five-hunderd-dollar bonds were numbered from 
one to four hunderd; that said last-mentioned bonds were secured 
by the same mortgage as was provided for the securing of said one- 
thousand-dollar-bouds, & all of said bonds were for the same object 
and purpose, and was in fact but one loan for the benefit of said rail- 
road company ; that all of said bonds were issued by order of the 
board of directors of said company at a meeting of said board of 

directors duly held at the office of the computy for that purpose. 
And your orators further show unto the court that on the same 
twentieth day of April, 1859, and at the same time of the execution 
of the said above-mentioned bonds, and for the purpose of securing 
the payment of said bonds «& the interest thereon as the same should 
become due and payable, according to the terms and conditions of 
the interest warrants attached to each of said bonds, the said Mount 
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Vernon Railroad Company made, executed, and delivered its 
474 certain indenture of mortgage, dated the 20th day of April, 

1859, made payable to Isaac Seymour, Esquire, cashier of the 
Bank of North America, at the city of New York, as trustee, for the 
purpose as mentioned in said indenture of mortgage; that said 
Mount Vernon Railroad Company in said indenture was deseribed 
us Lhe party of the first part and Isaac Seymour as party of the see- 
ond part, in which said indenture it is recited: Whereas the parties 
of the first part, for the purpose of raising funds from time to time 
for the construction and completion of the railroad and branches 
authorized by the provisions of the said act of incorporation and 
for the purchase of iron and other materials to be used therein and 
for the expenses of the organization and maintenance of the said 
corporation and compensation of the officers and agents, trustees, 
engineers, and other necessary assistants, propose to execute and de- 
liver their construction bonds or obligations in pursuance of the 
provisions of the act aforesaid, and thereby to become indebted to 
divers persons, bodies politic or corporate, wh- shall become holders 
of the said construction bonds or obligations, in the just and full 
sum, In the aggregate, of eight hunderd thousand dollars, lawful 
money of the United States of America, secured to be paid by their 
six hunderd construction bonds or obligations of and for one thou- 
sand dollars each, and by their four hunderd construction bonds or 
obligations of and for five hunderd dollars each, providing for the 
payment unto said persons, associations, bodies politic or corporate, 
and their executors, administrators, successors, survivors, and as- 
signs, respectively, of one thousand dollars and five hunderd dollars, 
named in said construction bonds or obligations, respectively, on the 
first day of Mareh, 1874, and also interest for the same at and after 
the rate of seven per centum per annum, payable on the first day of 
ev-ry month of March and September ensuing the date of the said 
construction bonds or obligations until the principal sums and In- 
terest named in said construction bonds or obligations, respectively, 
shall be severally paid and satisfied in the manner and form in the 
said construction bonds or obligations set forth and declared, as by 

reference to said bouds will more fully appear, which said con- 
475 structions bonds or obligations refer-d to in said indenture of 

mortgage are the same bonds hereinbefore set forth and de- 
scribed in this bill of complaint and no other. 

And it is further recited in said indenture that the payment 
of said construction bonds or obligations is primarily secured 
by a mortgage on one hunderd thousand acres of land in said 
county of Wayne, bearing even date of the said indenture exe- 
cuted by said railroad company; that the execution of the mort- 
gage of said lands in Wayne county was by the judges of the county 
court of said county of Wayne, pursuant to the charter of said 
Mount Vernon Railroad Company, as provided in said mortgage ; 
that by the said indenture’ of mortgage the said Mount Vernon 
Railroad Company, under and pursuant to the powers vested in it by 
the laws of the State of Illinois and the proceedings thereunder, and 
also under and pursuant to a resolution of its board of directors, 


ee 
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duly made and entered upon the minutes of the proceedings of its 
said board, for the purpose and with the intent better to secure the 
payment of the said bonds, with the interest thereon, according to 
the tenor and effect of the same,and in consideration of one dollar, 
lawful money of the United States of America, by said party of the 
second part (to wit, by the said Isaac Seymour, trustee) in hand 
well and truly paid to the said party of the first part at or before 
the ensealing and delivering of said indenture, the receipt whereof 
was acknowledged in and by said indenture, granted, bargained, 
sold, and conveyed, assigned, transfer-ed, and set over, enfeoffed, 
conveyed, and confirmed, and by said presents did grant, bargain, 
sell, assign, transfer, and set over, convey, and confirm, to the par- 
ties of the second part in said indenture named as trustees and in 
trust, and to his heirs, executors, administrators, and his or their 
successors, all and singular the railroad of the said Mount Vernon 
Railroad Company constructed and to be constructed from the 
vil-age of Ashley, Washington county, to the eastern bound-ry of 
Wayne county, in the State of Illinois, together with all its, said 
company’-, real estate, lands, tenements, hereditaments, ac- 

476 quired and appropriated for the purpose of a right of way 
. for single and do-ble track railroads and the appurtenances 
thereof, and for depots, engine-houses, car-houses, station-houses, 
warehouses, workshops, superstructures, erections, and fixtures, and 
also all and every the privileges, franchises, and rights of the said 
party of the first part acquired at the date of said mortgage or 
thereafter to be acquired by it, and also all the railes, bridges, ways, 
piers, depots, engine-houses, car-houses. station-houses, warehouses, 
workshops, erections, superstructures, fixtures, privileges, franchises, 
and rights of the said party of the first part in said indenture, 
wheresoever and whatsoever then owned by the said party of the 
first part or thereafter to be owned by it, together with all the loco- 
motives, tenders, baggage, freight,and other cars of or belenging to 
it, and all other cars, car-ages, tools, machinery, and equipments for 
the railroad of the said party of the first part, or which it may 
thereafter acquire or secure for the purpose of using in construction 
with the operation of the said railroad, and also all goods and chattels 
employed in and about the operation of said toad then owned by 
the said party of the first — or thereafter to bé owned or acquired 
by itin any way relating orappertaining to the said railroad, together 
with all the toll-, rents, issues, incomes, profits, moneys, rights, 
benefits, and advantages to be derived, received, or'had therefrom 
by said party of the first part in any way whatsoever, all of which 
are declared to be appurtetiances and fixtures of said railroad, to be 
taken as part thereof and not to be seperated therefrom ; to have and 
to hold the premises, property, rights, privileges, and franchises in 
said indenture set forth and assigned or intended so to be and every 
part or parcel thereof, with the appurtenances, to the said Isaac Sey- 
mour and his successors in trust for the person or persons, bodies 
politic or corporate, who should become holders of said lands or any of 
them, subject to the terms and stipulations of the said bonds and the 
several laws and acts of the Legislature of the State of Illinois relating 
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to said company, and said indenture was upon the condition and ex- 

press understanding and provision that if the said corporation, 
477 _ parties of the first part to said indenture, its successors or as- 

signs, shall well and truly pay or cause to be paid the sum 
of money mentioned to be paid in the said bonds, to secure which 
said mortgage was made, and the interest thereon at the time and in 
the manner as respectively mentioned in said bond, according to the 
true intent and meaning thereof, that the presents mentioned in said 
indenture and the estate thereby granted should cease, determine, 
and be void; and the said party of the first part in said indenture, 
in and by said indenture, covenant and agree to well and truly pay 
the said sums of money mentioned in the said bonds to be paid, re- 
spectively, together with the interest thereon; and it was in and by 
said indenture provided that in case default shall be made in the 
payment of the interest on any of the said bonds orany part thereof 
on any day when the samme should have been lawfully demanded 
and the same shall remain in arrears sixty days thereafter, or if the 
default should be made in the payment of the principal of the said 
construction bonds and the same cannot be realized from the avails 
or by a sale of the lands described in a mortgage hereinafter de- 
scribed «& set forth and bearing even date with said indenture exe- 
cuted by said railroad company, it shall and may be lawful, and by 
said indenture it was provided, that the party of the second part was 
thereby expressly and fully authorized and empowered to enter upon 
and in that case take possession of all and singular the said railroad and 
the property and premises thereby in said indenture mortgaged, and, 
through the agency of persons he might from time to time appoint, 
collect and receive the tolls, incom-s, and profits of said roads thereby 
conveyed for the purpose of the security of said bonds above set 
forth ; and said trustee thereupon, within such reasonable time as to 
him should seem proper, not less than sixty days, and upon an ad- 
vertisement of at least six weeks, to be had in one or more news- 

papers published in Chicago and Springfield, in the State of 
478 = Illinois; Indianapolis, in the State of Indiana, and in the 

city of New York before the time fixed for such sale, which 
advertisement should mention the day, hour, and place at which 
such sale shall be had, and shall proceed to sell at public auction, to 
the highest bidder, as well the said railroad franchises as all other 
property:and premises thereby granted and conveyed or intended 
so to be, and all ben-fit and equity of redem-tion of the party of the 
first part therein whatsoever, with the benefit of the franchise and 
subject to the conditions thereof; and it was further provided that 
the attorney for said company for the purpose, said trustee, his heirs, 
executors, and administrators or their successors, shall have full | 
power and authority to make and deliver to the purchaser or pur-. 
chasers good and sufficient deed or deeds of conveyance for the road, 
lands, tenements, and real estate in fee simple or otherwise accord- 
ing to the title or interest of the said company therein and good and | 
proper conveyance and assignments of the property thereby granted | 
and assigned ; that such sale so to be made shall be a perpetual bar, | 
both at law and equity, aga-nst the party of the first part, its suc- 
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cessors and assignes, and all persons claiming by, from, or under it 
or them in anywise; that such sale and conveyance so to be made 
shall operate to transfer all the right, title, and interest, reversion- 
ary or otherwise, of the said The Mount Vernon Railroad Company 
in the premises so sold and conveyed ; that out of the monies aris- 
ing either from the income or profits of the said road or the sale 
thereof, after making certain deductions mentioned in said inden- 
ture, the same trustee, his heirs, executors, administrators, or suc- 
cessors, shall first pay and discharge all costs, charges, counsel fees, 
and expenses incurred in and about his proceedings in the execu- 
tion of the trusts of said mortgage, including a reasonable compen- 
sation to himself for his services therein; and, second, to apply so 
much of the residue of said monies as may be necessary to pay and 
discharge in full all the monies due on said bonds thereby intended 
to be secured, with the interest thereon then due; that said inden- 
ture was duly executed by the president and treasurer of said 
railroad company under corporate seal of said company thereto 
attached and the execution thereof acknowledged before the 

clerk of the circuit court of Wayne county, Illinois, on 
479 _— the day of the date of said indenture, and said indenture was 

afterwards duly recorded as a mortgage in the recorder’s office 
of deeds of Wayne county, Illinois, on the 20th day of April, 1869, and 
also recorded in the office of recorder of deeds in the county of Jef- 
ferson on the 21 day of April, 1869, and in the office of recorder of 
deeds for Washington county, Illinois, the 22 day of April, 1869, as 
will nore fully appear by the certificate of the recorder of deeds of 
the several counties in which said indenture was recorded ; a copy 
of which mortgage, acknowledgement, and certificates of recording 
the same is hereto attached and made an exhibit and also part of 
the bill, the same as tho’ copied into the body of the bill. 

And your orators further show unto this court that by virtue of 
the seventh, 8, 9, & 10 sections of an act entitled “ An act to incor- 
porate the Mount Vernon Railroad Company,” hereinbefore set 
forth, the said corporation was authorized to borrow such sums of 
money as it might deem advisable & upon such terms as it might 
agree for the carrying out of the objects of said act, and might pro- 
vide any security; also the county court of Jefferson county, [lli- 
nols, were authorized and empowered to subscribe for said amount 
of the capital stock of said company as they might think proper ; 
also they might issue bonds of the county and provide for the pay- 
ment of the principal and interest thereof by sale’ or mortgage, 
one or both, of the swamp and overflowed lands of said county, and 
dispose of such bonds for money or otherwise in payment of the 
subscription aforesaid upon such terms and in such mode as they 
should deem —, or, also, they might make such other disposition of 
said swamp and overflowed lands in aid of the construction and 
maintenance of said railroad as they should deem best for the public 
interest of said county; that by the ninth section of said act it was 
provided that before any disposition should be make [made] of said 
swamp and overflowel lands or any subscription to the stock of said 
company the county court might, at any regular or -pecial term of 
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said court, order a special election to be held for the purpose of take- 

ing the sence of the qualified voters of the county thereupon, 
480 giving such notice thereof as they might deem proper, and 

which should be conducted and returns made, canvas-ed, and 
published in all respects as other county elections; also the said 
county court shall prepare a proposition or propositions of the mode 
or modes, one or more, containing a brief, clear, distinct idea of the 
plan or plans proposed by them for aiding in constructing of said — 
road ; which said proposition shall be printed at large as an election 
ticket, and the voters may express their will in said proposition by 
yea and nay in said tickets. Those opposed to any and all the prop- 
ositions or plans may express their dissent by voting “nay” on asep- 
erate ticket. The proposition or plan having the highest number of 
votes shall be adopted by the county court, provided the majority of 
all the votes given in favor of the several propositions or plans so sub- 
mitted in aid of said road shall be a majority of all the votes given 
at said election. That by the tenth section of said act any county 
through which said road may run and every county through which 
any other railroad may run — which said road named in said act 
may be joined, connected, or intersected, may and are hereby author- 
ized and empowered to aid in the construction of the same or of such 
other road with which it may so connect ; and for that purpose the 
provisions of the 7, 8, & 9th sections of said act, hereinbefore set 
forth, shall extend, include, and be applicable to every such county 
and every such railroad. 

And your orators further show that at the time of the passage of: 
such act of the Legislature of the State of Illinois, to wit, on the 15 
February, 1855, there was then a line of railroad laid out & estab- 
lished in and through the county of Wayne, in the State of Illinois, 
by the Belleville & Fairfield Railroad Company, a corporation en- 
dcted by & duly organized under and by virtue of the laws of Illi- 
nois; that said last-mentioned company had previous thereto be- 
come fully organized with all proper & necessary officers, as requierd 
by the law under which said company was created ; that afterwards, 
and about the 3Uth day of April, A. D. 1855, the said board of 
directors and the president of the Mount Vernon Railroad Company 
and the board of directors & the president of the Belleville & Fair- 

field &. Railroad Company and the secretaries of both of said 
481 railroad companys met at the office of the Mount Vernon 

Railroad Company, in the town of Mount Vernon, in the 
county of Jefferson, Illinois, and, by a mutual agreement of the said 
two railroad companys and under and by virtue of the laws of the 
State of Illinois, the said two roads were joined, connected, or in- 
tersected, and also said two roads by such agreement were then and 
there so consolidated as to make but one road running through said 
counties of Wayne and Jefferson; that by said joinder, connection, 
or consolidation of said two companies under said agreement the 
suid companies were organized under the name of the Mount Vernon 
Railroad Company ; and the said board of directors and said com- 
pa-ys did then and there elect a joint board of directors for said con- 
nected joined, intersected, or consolidated companies in the place 
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and stead of the several boards of directors of said companies, and 
also did then and there elect a president, secretary, and treasurer of 
said consolidated companies, who entered upon the respective duties 
of their said offices; that by said joinder, connection, or intersection, 
or consolidation of said two companies in the manner above set 
forth, under the said natne of the Mount Vernon Railroad Com- 
pany, said last-mentioned company, the county court of Wayne 
county, Illinois, by virtue of the 7, 8,9, & 10th sections of the act 
hereinbefore set forth, were authorized to make and execute the 
mortgage and deed of trust hereinafter set forth and to make such 
disposition of the swamp and overflowed lands in the county of 
Wayne aforesaid in aid of the construction and maintenance of the 
said last-mentioned company’s railroad as they might deem best for 
the public interest of said county of Wayne. 

And your orators further show unto this court that after the 
joinder, connection, and intersection or consolidation of said two 
roads, as hereinbefore set forth, and before the execution of the said 
mortgage and deed of trust hereinafter set forth, by the county court 
for said county of Wayne, at a term of said court held at the court- 
house in the county of Wayne for that purpose, by the judges thereof, 

did order and dispose of the swamp and overflowed lands in 
482 the county of Wayne, then being the property of the county 

of Wayne and said lands hereinafter particularly described. 
By order and decree that said county court of Wayne county 
executed and delivered to said last-mentioned railroad company a 
mortgage and deed of trust of and upon the above-mentioned lands 
as a security for the payment of the bonds hereinabove set forth, 
issued by the said Mount Vernon Railroad Company, and to aid 
by said lands and the mortgage and trust deed said railroad to con- 
struct and maintain said railroad, and by such mortgage and deed 
of trust to pledge and mortgage said lands for the payment of said 
before-mentioned bonds, & to the extent and value of said lands to 
assume the payment of said bonds. 

And your orators further show that before any disposition was 
made by said county court of Wayne county of the swamp and 
overflowed lands in Wayne county belonging to said Wayne county, 
Illinois, at a special term of said county court of the county of 
Wayne held on the 28th day of September, 1855, an order was duly 
made and entered by said court whereby a special election was 
ordered and directed to be held on the 5th day of November, 1855, 
for the purpose of taking the sence of the qualified voters of the 
county of Wayne upon the mortgaging of that portion of the over- 
flowed and swamp lands or to donate said’ lands as a bonus in the 
said county, & hereinafter described, for the purpose of aiding in the 
construction and maintenance of the said The Mount Vernon rail- 
road; and the said county court did then and there order public 
notice of such special election to be given by advertisement, in ac- 
cordance with the statute laws of the State of Illinois, which said 
notice was given and published in conformity with the terms and 
provisions of said order; and the said county court did then and 
there prepare a proposition containing a brief, clear, and distinct 
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idea of the plan proposed by them for aiding in constructing said 
road,and did cause the said proposition to be duly printed at large 
as an election ticket and furnished the same to the qualified voters 
of — county, to be used at such election, in the words and figures 
following, to wit: 

For appropriating the swamp lands of Wayne county as a 
483 bonus to any company for building a railroad through said 

county; aga-nst the same; that in pursuance of said order and 
notice a special election of the qualified voters of said county was 
duly held on the said 5th day of November, 1855, and conducted in 
all things in conformity to the provisions of said act incorporating 
said railroad company, and the laws of the State of Illinois, and the 
returns of such election made, canvas-ed, and published in all re- 
spects as other county elections are required: to be in and by said 
laws; that at said election the said proposition or plan above stated 
received the highest number of votes and a majority of all the votes 
given at such election, and a majority of the qualified voters of the 
said county of Wayne expressed their will by casting and voting 
“yea” upon the said several printed propositions or tickets cast by 
said voters at the said election; that afterwards and or or about the 
20 day of April, 1859, in open court, at a term of said county court 
of Wayne county, upon the returns of said special election being 
duly made, canvassed, and published as required by law, the said 
county court of the county of Wayne did adopt the proposition or 
plan having the highest number of votes as above set forth, and did 
order, adjudge, and determine to execute a mortgage upon the 
swamp and overflowed lands of the county of Wayne to Isaac Sey- 
mour, trustee, for the benefit of the Mount Vernon Railroad Com- 
pany, joined, connected, intersected, or consolidated, as before men- 
tioned, in conformity to said proposition or plan and according to 
the provisions and terms of the said mortgage hereinafter set forth 
and diseribed, for the purpose of aiding in the construction and 
maintaining the said Mount Vernon railroad. 

And your orators further show unto the court that the said bonds 
hereinafter described, to the amount of eight hundred thousand dol- 
lars, and the said first-above described mortgage, was executed and 
delivered by the said The Mount Vernon Railroad Company after 
the joinder, connection, intersection, or consolidation of said two 

companies hereinbefore set —, and said /ands were the bonds 
484 of said joined, connected, or consolidated companies. 

And your orators further show unto this court that the 
lands mortgaged to said railroad by the county of Wayne, as here- 
inafter set forth and described, were lands appropriated to the county 
of Wayne, Illinois, by an act of the Legislature of the State of Illi- 
nois, entitled “An act to dispose of the swamp and overflowed lands 
and to pay the expenses of selecting and surveying the same,” ap- 
proved the 22d June, 1852. 

And your orators further show unto this court that the county 
court of Wayne county, Illinois, on or about the 20th day of April, 
1859, by virtue of the law of the State of Illinois and the order and 
determination of said county county court, and to carry out the plan 
26—147 
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or proposition submitted to the qualified voters of said Wayne 
county, as before set forth and assented too by a majority of all the 
voters of said Wayne county, became endowed with the requisite 
power and -as thereby to dispose and mortgage the swamp and over- 
flowed lands of Wayne county to the Mount Vernon Railroad Com- 
pany, joined, connected, and intersected or consolidated as aforesaid, 
for the purpose of aiding the construction and maintenance of said 
last-mentioned company’s railroad, and the said county court having 
also determined and adjudged it best for the public intrust of the 
said county of Wayne that the lands hereinafter described, being 
the swamp and overflowed lands of said Wayne county, should be 
conveyed in trust to Isaac Seymour, of New York, for the uses, pur- 
poses, and benefits as set forth in said mortgage hereinafter set forth, 
upon the terms and conditions set forth in said mortgage. 

And your orators further show unto the court that afterwards, to 
wit, on or about the 20th day of April, 1859, the said county court 
of Wayne county, Illinois, by virtue of the by the judge vf the said 
county court, to wit, Samuel J. R. Wilson, judge,and Thomas M. Scott, 
associate judge of the county court of Wayne county, [llinois, by 
virtue of the power and authority given them and said county 
court by the laws of the State of Illinois, and the said vote of the 

qualified voters of said Wayne county, as above set forth, 
485 and to carry into effect the order and determination of said 

county court, and above set forth, in respect to the swamp and 
overflowed lands of Wayne county, and also ior the purpose of do- 
nating the said swamp and overflowed lands to the Mount Vernon 
railroad to aid in its construction and maintenance, as before set 
forth, and also for the purpose of securing and for the payment of 
thesaid bonds, heretofore set forth and described, executed by the said 
Mount Vernon Railroad Company, joined, connected, intersected, or 
consolidated in the manner as before stated, and to donate and dis} vse 
of said swamp and overflowed land to the last-mentioned railroad 
company for the purpose aforesaid, they, the said county court of 
Wayne county, in the manner and form as hereinafter described,in 
an indenture of mortgage, did, under the hands and seals of said 
judges of said county court and the official seal of said court, on the 
day and year last aforesaid and for the purpose aforesaid, make, exe- 
cute, and deliver to Isaac Seymour, of the city of New York, as 
trustee, an indenture of mortgage upon the swamp and overflowed 
lands of Wayne county, which lands so mortgaged or donated by 
virtue of said mortgage is in said indenture of mortgage particu- 
larly described and set forth, a copy of which indenture of mortgage 
is hereunto annexed and which your orators pray may be taken and 
made part of this bill of complaint. 

‘That in and by said indenture of mortgage said lands described 
in said mortgage, amounting in the aggregate to one hundred and 
three thousand eight hundred and eighty acres, less thirty-eight 
hundred acres pre-em-ted, were by said county court donated, 
granted, barga-ned, sold, remised, released, conveyed, and confirmed 
unto said Isaac Seymour, in trust, for the first securing the payment 
of all the bonds and interest thereon, as provided in and by said 
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bonds, as said interest should become due and payable, and tu enable 
said trustee to ra-se money by the sale of said bonds and said in- 
terest provided for in said bonds, and to enable said trustee to pay 
said the principal of said bonds when it should become due in aid 

of the construction and maintaining aforesaid railroad and 
486 for the use and benefit of said Mount Vernon Railroad Com- 

pany, together with all and singular the emoluments, income, 
and advantages, tenements, heriditaments, and appurtenances there- 
unto belonging or in anywise appertaining, and the -eversion and 
reversion-, remainder and remainders, rents, issues, and profits thereof, 
and also all the estate, right, title, and interest, property, possession, 
claim, and demand whatsoever, at law and in equity, of the said 
county court and said county of Wayne of, in, and to the same, 
each and every part and parcel thereof, with the appurtenances ; 
that it was provided in said last-mentioned mortgage that all and 
singular the lands and tenements granted by said indenture & each 
and every parce! thereof be held by said trustee aud his successors 
as joint tenants & not tenants in common for the uses and purposes 
set forth in said indenture, and also that said lands be sold and con- 
veyed in payment of the interest upon said bonds as the same be- 
came due and the principal of the same when it became due, and 
for such other purposes as is described and set forth in said indent- 
ure; that by said indenture all the estate of said county court of 
the county of Wayne and said Wayne county 1n the said lands and 
tenements set forth in said indenture was donated and conveyed as 
aforesaid, subject, however, to any and all equitys — said county 
court, Wayne county, and said last-mentioned railroad company 
may have in the same; that said mortgage was duly acknowledged 
by the said judge of the county court before — clerk of said court 
the 20 April, 1859, and certified thereto by said clerk under seal of 
said court, and such acknowledgments and [were] certified to on 
the said indenture,and said indenture duly recorded in the oftice of 
recorder of deeds of Vi avne county 6 day of , 1859, in Book of 
Mortgages B,on pages 341 to 358, inclusive, by the clerk of the 
cirerit court of said Wayne county. 

And your orators further show unto the court that said Mount 
Vernon Railroad Company, after its joinder, connection, intersec- 
tion, or consolidation as aforesaid, laid out the line of railroad from 
the town of Ashley, in Washington county, Illinois, to the town 
of Mount Vernon, in the county of Jefferson, did purchase and 

did aequire the title to lands & real estate, in width one 
487 hundred feet, and lands for turn-outs, switches, and depot 

buildings, from said town of Ashley to Mount Vernon. A 
particular description of said !ands for said line of railway, tura- 
outs, switches, and depots is given in an exhibit her-to annexed and 
made part of this bill. 

And your orators further show that after the execution of the 
said bonds hereinbefore set forth and after the execution and de- 
livery of said mortgage by the said Mount Vernon Railroad Com- 
pany and after the execution of said indenture by the said county 
court of Wayne county in the form & manner before set forth the 
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said trustee named in the said mortgages & the said Mount Vernon 
Railroad Company sold a large amount of said bonds for a valid 
consideration paid therefor by various parties, the purchasers of the 
same; that from said original purchasers of said bonds your orator, 
John W. Kennicott, became the bona fide owner and holder of the 
following bonds for the sum of five hundred dollars, with the in- 
terest warrants thereto attached, to wit, bonds numbered 14, 15, 54, 
212, 252, and 254, and there is now due and unpaid on said bonds 
twelve semi-annual installments of interest. 

Your orator Thomas Upham is the bona fide owner and holder of 
said bonds for one thousand dollars each, numbered 471, 460, & 
bonds for five hundred dollars each, numbered 113, 226, & 234, and 
that there is now due and unpaid on said bonds twelve semi-annual 
installments of interest. 

Your orator Ebenezer W. Stone is the bona fide owner and holder 
of the said bonds, numbered 353, for the sum of five hundred dol- 
lars, and there is due and unpaid on said bonds twelve semi-annual 
installments of interest. 

Your orator Josepli W. Ward is the bona fide owner and holder of 
the following-numbered bonds for $500 each, No-. 45, 48, 40, 4, 373, 
o74, and for one thousand dollars each, Nos. 352, 357, 372, 351, 356, 
308, and 402, Nos. 279, 280, 281, 282, 400, and there is due and un- 
paid upon said bonds twelve semi-annual installments of interest. 

Your orator Austin Myers is the bona fide owner and holder of the 
following-numbered bonds for the sums set to said numbers: 169, 

for $1,000; No. 91, for $1,000; No. 92, for 1,000; No. 938, for 
488 $1,000; No. 94, for $1,000; No. 95, for $1,000; No. 96, for 

$1,000; No. 276, for $1,000; Nos. 97, for $1,000; 98, for 
$1,000; 99, for $1,000; 100, for $1,000; bonds numbered from 152 
to 174, inclusive, of $1,000 each; also bonds numbered from 221 to 
250, inclusive, for $1,000 each, on which bonds there is now due 
and unpaid twelve semi-annual installments of interest. 

Your orator Joseph W. Ward is the further owner and bona fide 
holder of the following bonds for one thousand dollars each, to wit: 
Numbered 386, 359, 268, 409, 130, 388, 395, 397, 405, 323, 436, 408, 
59, 390, 396, 404, 406, 407, and 56, and bonds for $500 each, num- 
bered 368, 366, 564, 362, 360, 358, 253, 43, 369, 365, 363, 361, 359; 
No. 19, No. 251, 355, 250, 98, and No. 267, for one thousand dollars; 
that there is now due and unpaid twelve semi-annual installments 
of inter-st on each of said bonds; that there is now due a large 
amount of interest upon the coupons or interest warrants attached 
to each of the bonds held by your orators, and demand has been 
made for the payment of said interest. 

And your orators would further show that with the said sailroad 
company now said county of Wayne, or any person for them, have 
made or propose to make any provision fer the payment of the in- 
terest due upon said bonds or any part thereof, either at the place 
appointed in said bonds for the payment thereof or at any other 
place; but, on-the contrary thereof, have made default, by which 
default the conditions in each of the said indentures have become 
forfeited and absolute in said trustee or his successors in said trust 
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for the benefit of your orators & all others having and being the 
bona fide owners of said bonds. 

And your orators show that the moneys & considerations paid in 
the purchase of said bonds from said trustee and said company was 
to aid said railroad in its construction and maintenance; that your 
orators are informed that the whole amount of said bonds first above 
set forth have been sold by said trustee & railroad company, but 
your orators are ignorant and do not know to whom said bonds 
were originally sold or who are the present holders thereof; but 
your orators pray that any party or parties, being holders and 

owners of any of said bonds, may be permitted to be made 
489 parties complaiuants in this bill upon such terms as to this 

court shall be just and equitable, and upon a proper appli- 
cation to this court for that purpose, & that when so made parties 
they have such relief as shall be equitable in the premises. 

And your orators further show that on or about the — day of 
, A. D. 186- (the precise time is unknown to your orators), the 
said Isaac Seymour, the trustee named in said deeds or mortgages, 
departed this life; that said Isaac Seymour, as trustee in sald in- 
denture, failed and neglected to perform all or any part of the trusts 
created by said deeds, and did not pay to your orators, by the exe- 
cution of his trust or in any other way, any of the bonds aforesaid 
or any part of the interest due and unpaid thereon, but neglected so 
to do; nor has the said county of Wayne or any person there for 
them paid any part of said bonds or the interest due and unpaid 
thereon. 

Your orators further show unto this court that by the death 
of the said trustee the trust created by said indenture has — in- 
capable of execution without the aid of the court in the premises. 

Now, therefore, as your orators are remindedless [remediless ] at 
and by the strict rules of common law and can only have the proper 
relief in a court of equity, your orators ask that this court would 
take cognizance of the bill, and that the board of supervisors of 
Wayne county and the said Mount Vernon Railroad Company be 
made parties defendants in this bill, and that a subpeona in chan- 
cerv be issued out of this court directed to said defendants, & that 
they be required to answer all and singular the allegations of this 
bill, according to the rules and practice of this court, and that they 
be specifically required to set forth and disclose a full and true ae- 
count of whatever may have been done under the said indenture, 
and that an account may be taken of what may be due vour orators 
upon the coupons or interest warrants aforesaid; that some proper 
and competent person be appointed to act as trustee in the perform- 
ance of the trust created by said indenture, to exercise the same au- 

thority and power as ‘said Seymour might have excercised 
{90 under said indentures in the performance and execution of 

the trust in said indentures mentioned, and that he be com- 
pelled to execute said trust under the authority and order of the of 
the court; or if it shall appear that your orators are entitled to a de- 
eree foreclosing said mortgage or deeds of trust and are entitled to 
relief by a direct order for the sale of said lands mentioned in said 
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indenture executed by the said county court of the county of Wayne 
& a sale of the property and franchises set forth and described in said 
indenture executed by said Mount Vernon Railroed Company, that 
such sale be ordered and decreed, or that your orators may havesuch 
other and further relief as may seem toto your honor just and equitable 
in the premises; and your orators bring this bill in behalf of them- 
selves and all other bona fide holders of any of the bonds issued as 
aforesaid and described in said indenture who may in proper terms 
avail themselves of the decree made in this court. 
HAY & WELDON, 
Sol’rs for Comp'ts. 


(Indorsed:) Filed Oct 1st, 1866. P. P. Enos, clerk. 


491 Afterwards, to wit, on the seventh day of December, in the 

year last aforesaid (1870), came again said defendants, by 
their said solicitors, and filed in said clerk’s office their answer to com- 
plainants’ bill of complaint; which said answer is in the words and 
figures and following, to wit: 


O. 
Answer of County of Wayne, Filed Dec. 7,1870, in Kennicott Case. 
Answer of board of supervisors of Wayne Co. 


The answer of the board of supervisors of Wayne county, I]linois, 
to a bill exhibited in the circuit court of the United States for the 
southern district of Illinois, in which said bill John W. Kennecott, 
Thomas Upham, Ebenezer W. Stone, Joseph Ward, and Austin 
Myer are complainants, John H. Brown, Cyrus Wakefield, Charles 
E. Jackson, John 8. Smith, Henry V. Davis, John L. Priest, Wil- 
liam C. Plunkett, John J. Dixwell, Joseph Smith, Arthur F. Gould, 
Andrew H. Woodard, Joseph Burnett, and William L. Rolston, 
and in which your respondents and the Mt. Vernon Railroad 
Company are defendents. 


Your respondents, for answer to so much of said bill as they are 
advised it is necessary for them to answer, say that they have no 
personal knowledge in relation to the passage of an act by the Legis- 
lature of the State of Illinois creating or providing for the creation 
of Mt. Vernon Railroad Company, nor as to the organization of said 
company, nor as to the issuing of bonds and the making of a mort- 
gage by said company to secure the payment of said bonds, as said 
facts are alleged in said bill, but they have very little doubt from 
general information as to the truth of said several facts alleged, 
but for greater certainty they call upon said complainants for strict 
proof — each and all of said allegations, and especially do they pro- 
lest aga-nst the right of the said railroad company to commit or 
affect the rights or interests of Wayne county in and to the swamp 
lands in said bill refer-ed to by anything said or done by said rail- 
road company in said bonds or mortgage. 
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492 Your respondents, further answering, say that they believe 
the said complain-ts in their bill have truly and in effect 
set forth the provisions of section- 7, 8, and 9 of the said act of the 
Legislature of the State of Illinois, entitled “An act to incorporate 
the Mt. Vernon Railroad Company,” approved Feb’y 15, 1855, but 
for greater certainty they refer to said ‘three sections of said act, 
which they pray may be taken as a part of this their answer. 

Your respondents, further answering, say at the time of making 
the mortgage set forth in said bill, and purporting to be the mort- 
gage of Samuel J. R. Wilson, county judge, and Thomas M. Scott, 
as the county court of Wayne county, and bearing date the 20th day 
of April, A. D. 1859, the said Mount Vernon railroad was not located, 
did not run, and there was no authority nor right to locate or run 
it through the said county of Wayne. 

They further deny that at that time there was any other railroad 
running through said county of Wayne with which said Mount 
Vernon railroad was joined, connected, or intersected; that said 
Mount Vernon railroad did not then connect with any railroad in 
said county of Wayne. 

They expressly deny that said Mount Vernon railroad was ever 
consolidated with any railroad running through said county of 
Wayne. 

They deny that it was ever consolidated with the Belleville and 
Fairfield railroad. 

‘Ley deny that the Bellevilie and and Fairfield Railroad Com- 
pany was ever organized or that any route for their railroad was 
ever selected by said company, as provided in their act of incor- 

poration. 
493 Your respondents, further answering, deny that the county 
court of Wayne county ever subscribed for any stock in said 
Mt. Vernon Railroad Company or authorized any person to do so 
for them. 

They deny that at any regular or special term thereof said county 
court ordered a special election to be held for the purpose of taking 
the sense of the qualified voters of said county of Wayne in rela- 
tion to disposing of the swamp and overflowed land of Wayne 
county to aid in the construction of said Mt. Vernon railroad. 

They deny that the county court of said county of Wayne, before 
the execution of said mortgage or since, presented a proposition or 
propositions of the mode or modes, one or move, containing a brief, 
clear, and distinct idea of the plan or plans. proposed by them for 
aiding in construction of said Mt. Vernon railroad or printed any 
such proposition as an election ticket that the voters of said county 
of Wayne might express their will at large on said proposition by 
writing “ yea” or “nay” on said ticket. 

They deny that said county court of Wayne county ever at any 
time prepared and submitted to the qualified voters of Wayne 
county any distinct idea of any plan or plans for aiding in the 
construction of said Mt. Vernon railroad, as required by the letter 
or spirit of said sections 7, 8, and 9 of said act of the Legislature. 
They deny further that the county of Wayne ever executed or 
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authorized any person to execute said mortgage which is sought to 
be enforced by said complainants against said county by said bill. 
They deny that the county court of Wayne county ever executed 
any such mortgage, or, if they did, that they had any authority to 
do so from the qualified voters of said county. 
494 They deny that said exhibit claimed in said bill as the 
mortgage of Wayne county purports or professes to be the 
act of Wayne county or of the county court of Wayne county, but 
is only the act of the said Samuel J. R. Wilson and Thomas M. " 4 
Scott. > 
These respondents further charge that said complainants well 
knew at the time they took the bonds that there was no railroad 
running through the said county of Wayne with which said Mt. 
Vernon railroad joined, connected, or intersected ; in fact, that said 
Mt. Vernon railroad joined no railroad running through or even 
partly through said county of Wayne. They well knew that the 
county court of Wayne county had never submitted to the voters of 
Wayne county for their asserting proposition for a plan to aid in 
the construction of said Mt. Vernon railroad, as required by said 
sections. They well knew that the county of Wayne had never 
executed or authorized the execution of said mortgage; that the 
county court of said county of Wayne had never executed said 
mortgage, and in a general way were well informed and had notice 
that every material fact was wanting authorizing or justifying the 
county court of Wayne county in conveying or mortgaging said J 
swamp and overflowed lands, in pursuance of the provisions of said 
sections 7,8, and 9. They well knew that there was no law of the 4 > 
State of Illinois authorizing the county court to mortgage or con- 
vey the swamp lands; that although said sections might under the 
contemplated circumstances provide for conveying or mortgaging, 
yet such deed or mortgage could only under the law be executed by 
the clerk of the county court under the seal of the county. 
These respondents deny expressly and specially that at the time 
of the passage of the act providing for the construction of the Mt, 
Vernon railroad, to wit, on the 15 Feb’y, 1855, that there was a line 
of railroad laid out and established in and through said county of 
Wayne by the Belleville and Fairfield Railroad Company, — 
495 was organized with all necessary and proper officers, as re- 
quired by their charter. 
They deny that on the 30th day of April, 1855, or any other 
time that the board of directors of said two companies and their 
secretaries met at the office of the Mt. Vernon Railroad Company, 
in the town of Mt. Vernon, or elsewhere, and by a mutual agreement 4 
of the said two railroad companies and by virtue of the law of the 
State of Illinois joined, connected, intersected, and consolidated said 
two railroads, and that no such meeting or agreement was then or 
at any other time done, had, or made, either in spirit, letter, or effect, 
so as to consolidate them into one, or in anywise to join, connect, or 
intersect them ; that no board was ever elected or organized of a new 
road made out of two and with the name as stated in said bill. 
They specifically deny that any such joinder, connection, or inter- 
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section of said roads was ever made so as to justify or authorize the 
county court of said county of Wayne to execute said mortgage or 
to make that or any other disposition of said swamp lands. 

They deny that before the pretended execution of said mortgage 
the county court of Wayne county, at any term of said court held 
at the court-house, in the county of Wayne, for that purpose by the 
judges thereof, did order and dispose of the swamp and overflowed 
lands, the property of said county, or order and decree that the 
county court of Wayne county execute and deliver to said Mt. Vernon 
railroad a mortgage and deed of trust of said lands as security for 
the payment of said bonds or to aid in the construction and main- 
tuinance of said railroad. 

They deny that said county court, on the 28th day of Sept., 1855, 
ordered a special election, taking the sense of the legal voters of 
Wayne county upon the mortgaging the swamp and overflowed 
lands in said county for the purpose of aiding in the construction 
and maintainance of the said Mt. Vernon railroad in pursuance of 
said sections 7, 8, and 9, as alleged in said bill, or that they did pro- 

pose a plan, as stated in said bill, of any distinct idea of a 
496 plan for aiding in the construction of said road, or that 

any election was held to vote upon such plan submitted in 
pursuance of said act, or that there was any vote or majority at said | 
election for any such plan as is stated in seeh bill. 

These respondents submit herewith a copy of the order of said 
court referred to in said bill, which order they make a part of this 
their answer, and they charge that said order did not propose a dis- 
tinct idea of a plan to aid in the construction of said railroad or any 
other specified railroad, but was only to test the sense of the voters 
of said county whether they would devote the swamp land to build- 
ing railroads or some other purpose. It was only intended to settle 
a question as to a general feeling, and not to propose any specific 
plan or idea for the construction of any particular road or roads. 

‘These respondents again specifically deny that the county court 
of Wayne county by said proceedings became authorized wo make 
said mortgage or any other, or that in consequence thereof they de- 
termined to do so. 

They deny that the county of Wayne or the county court of said 
county ever in open court executed said mortgage or authorized any 
person to execute said mortgage. ‘They deny that the official seal of 
said county was ever affixed to said mortgage; that the said Samuel 
J. RK. Wilson and Thomas M. Scott may have executed said mortgage, 
but they had no authority to do so, and that their act is null and 
void as to said county; and they deny that by said mortgage said 
swamp land was donated, granted, bargained, sold, remised, released, 
conveyed, and confirmed to said Seymour for any such trusts as 
were set forth in said bill. 

These respondents do not know whether or not said Mt. Vernon 
Railroad Company laid out their line of road to Ashley and ae- 
quired the right of way or not, as is alledged in said bill, or whether, 

after the execution of said mortgage, bonds were issued and 
497 sold, as therein alledged, or whether said complainants pur- 
27—147 
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chased of said bonds, as alledged in sad bill, but they call 
upon complainants for strict proot of all said facts. 

They deny that any part of said railroat has ever been built, but, 
on the contrary, has been entirely abandoned, and the county of 
Wayne received no consideration whatever for said mortgage. It is 
true, as stated, said county has failed and still fails to pay or pro- 
vide for the payment of the interest upon any and all of said bonds, 
not believing said county to be under any legal obligation to do so. 

Respondents further state that all of the allegations in complain- 
ants’ bill not especially answered or avoid-d are hereby positively 
denied; and now, having fully answer-d all they are advised is 
necessary and proper should be answered, ask to be discharged hence 
with their reasonable costs. 


BOARD OF SUPERVISORS OF 
WAYNE COUNTY, ILLINOIS. 


Attest : 
[L. s.] OLIVER HOLMES, County Clerk. 


(Indorsed :) Filed December 7, 1870. J. A. Jones, clerk. 


498 Then afterwards, to wit, on the second day of January, in 

the January term of said court, in the year of our Lord one 
thousand eight hunderd and seventy-one, the fullowing further pro- 
ceedings were had in said court in said entitled cause and entered 


of record, to wit: 
| 4. 


Decree in Kennicott Case. Entered Jan’y 2, 1871. 


Order of court. 


JoHN W.Kewnnicort, JosepH W. Warp, ANDREW H. ) 
Ward, Ebenezer W.Stone, John H. Brown, Cyrus 
Wakefield, William P. Emmerson, Morris J. Earl, 
John W. Dixwell, Joseph Smith, J.Sargeant Smith, 
William R. Rolston, Joseph Burnett, William C. LT a : 
Plunkett, John L. Priest, Henry V. Davis, Arthur f°" — 
F. Gould, William R. Hodges 

Us. 
THe BoarpD OF SUPERVISORS OF WAYNE County and |}. 
THE Mount VERNON RAILROAD CoMPANY. J 


This day again came the parties, by their counsel, and submit 
this cause to the court on pleadings and proofs and the production 
in evidence of the bonds and interest warrants described in this bill 
of complaint. Thecourt having heard the same and the argument 
of counsel hereon and being now sufficiently advised in the prem- 
ises, it is ordered and decreed by the court that the complainants’ 
bill be dismissed with costs, on the ground that the proofs fail to 
show that at the date of the mortgage and deed of trust in ques- 
tion there was any line of railroad constructed or authorized to 
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be constructed through Wayne county, with which the Mt. Vernon 
railroad was joined, connected, or intersected ; and thereupon 
499 the complainants pray an appeal to the Supreme Court, 
which is allowed on one or more of them entering into bond 
to the defendants in the penalty of three thousand dollars, with one 
or more sureties to be approved by the court and conditioned as the 
law directs, and they having perfected their appeal by the produc- 
tion of a bond, approved by the court, it is therefore ordered by the 
court that the clerk of this court certify the record of the proceed- 
ings in this cause into the Supreme Court of the United States. 

And it is further ordered by the court that the injunction here- 
tofore ordered in this cause continue in force during the pendency 
of the appeal and until the further order of this court. 

It is therefore ordered and decreed that the defendants receive of 
the complainants the costs and charges by them about their defence 
in this behalf expended, and that execution issue therefor as in 
judgment at law. 


500 Afterwards, to wit, on the twenty-fifth day of said June, in 

the term and year last aforesaid (1874), the following further 
proceedings were had in said court in said cause and entered of rec- 
ord, to wit: 


v. air 


Decree in Kennicolt Case. Entered June 25th, 1874. 


Decree. . 
United States Circuit Court, Southern District of Illinois. In 
Chancery. 


Joun W. Kewnicorr, Josep W. Warp, ANDREW ) 
H. Ward, Ebenezer W. Stone, and Catherine Ear- 
land, Abraham Ricker, Executors of Morris J. 
Earle, Dec’d; Francis E. Parker & William B. 
Bacon, Administrator; Eliza A. Makepeace, Adm’r 
of Cyrus Wakefield, Dee’d; J. Sargent Smith, 
Maria Myers, Administratrix of Austin Myers, 
Dee’d; Thomas Upham, Executor of Wm. P. Emer- 
son, Dee’d; John H.Brown, Henry V.Davis, William 
R. Hodges, John L. Priest, William C. Plunkett, 
John J. Dixwell, Joseph Smith, Arthur F. Gould, 
Joseph Burnett, and William L. Rolston 

vs. 

THe Boarp or Supervisors OF WAYNE County, 
Illinois, Impl’d with The Mt. Vernon Railroad 
Company. J 


In Chancery. 


This cause coming on to be heard upon the equity reserved and 
upon the reports of John A. Jones, Esq., the master of this court, to 
whom it was refer-ed by the interlocutory decree in this cause to 
co.upute and ascertain the amount due to the several complainants 
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as bondholders in this cause, together with other matters in said in- 
terlocutory decree contained, and upon the exceptions filed to said 
report, and the said court ,»having heard all the parties in in- 
501 terest upon the evidence taken in said cause and the matters 
contained in said report, doth now order, adjudge, and decree 
that the said master’s report be confirmed in respect to the parties 
hereinafter named—that is to say, this court doth order, adjudge, 
and decree that there is due upon the bonds and interest coupons 
sectred by the mortgage and trust deed in the interlocutory decree 
in this cause mentioned to the respective parties complainant and 
to those who have come in and taken the benefit of said interlocu- 
tory decree under the order of this court the following sums, re- 
spectively, viz: To Maria Myers, administratrix of Austin Myers, 
deceased, one hunderd and fifty thousand eight hunderd sixty-three 
and sixty- five cents (150,863.65); Francis E. Parker, William B. 
Bacon, and Elma A. Makepeace, administrators of Cyrus Wakefield, 
deceased, one bunderd and nineteen thousand nine hundred and 
seventy dollars and sixty-two cents (119,970.62); John H. Brown, 
sixty thousand nine hunderd and eighty-six dollars and sixty-six 
cents (60,986.66); Catherine Earle and Abraham Riker, executors 
of Morris J. Earle, deceased, twenty-one thousand eight hunderd 
and ninety dollars (21,890.00); Joseph W. Ward, ninety-eight 
thousand six hunderd and thirty -two dollars and forty- one cents 
($98,631.41); Thomas Upham, executor of William P. Emerson, 
eighteen thousand two hunderd and ninety-one dollars and forty 
cents ($18,291.40); John J. Dixwell, nine thousand three hunderd 
and forty-nine dollars and twenty-two cents (9,349.22); J. Smith, 
eight thousand nine hunderd and fifty-three dollars and twenty 
cents ($8,953.20); W. R. Rolston, six thousand eight hunderd and 
seventy-eight dollars and thirty-five cents (6,878.35); John W. Ken- 
nicott, six “thousand nine hunderd and forty dollars and sixty- -five 
cents ($6,940.65); Andrew H. Ward, eight thousand and sixteen 
dollars and eighty-one cents (8,016.81); J. Burnett, four thousand 
six hunderd and twenty-seven and ten cents (4,627.10); William C. 
Plunckett, four thousand five hunderd sixty-four dollars and 
eighty cents ($4,564. 80) ; J. L. Priest, one thousand one hun- 
derd and fifty-six dollars and seventy- -seven cents ($1,156.77); 
502 EE. W. Stone, one thousand one hunderd and fifty-six dollars 
and seventy-seven cents ($1,156.77); J. Sargent Sinith, one 
thovsand and: nin-ty-five dollars ($1 095.00) ; A. F. Gould, six ‘hun- 
derd and eighty-one dollars and twenty-six cents ($681.26); H. V. 
Davis, one thousand and ninety-five dollars ($1,095. 00); William P. 
Hodges, one hunderd and eighty-five thousand six hunderd and 
forty -four dollars and ninety-two cents (185,644.92) ; Isaac Taylor, 
twenty-nine thousand six hunderd and seventy-nine dollars “and 
seven ‘cents (29,679. O07); Ransom, Geer & Co. , twenty- -seven thousand 
three hunderd and eighteen dollars and sev enty-five cents 
(27,518.75); Wed W.C lark, twenty-one thousand five hunderd and 
eighty-five dollars and Unirty cents (21,585.30); MeMartin and 
Alexander, administrators Peter McMartin, deceased, twelve 
thousand six hunderd and “thiow. -one dollars and seven cents 
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($12,631.07); Nathaniel H. Streeter, seven thousand one hunderd 
and thirty dollars and seventy cents ($7,130.70); Amadown, Lane 
& Co., two thousand three hunderd and seventy-six dollars and 
ninety cents ($2,376.90); N. H. Holden, one thousand one hunderd 
and eighty-eight dollars and forty-five cents ($1,188.45); Roxanna 
Crego, one thousand one hunderd and twenty-five dollars and sixty- 
two cents ($1,125.62); Herman Powers, one thousand and ninety-five 
dollars ($1,095.00); Glenn and Sprayberry, twenty-five thousand 
four hunderd and forty-nine dollars and five cents ($25,449.05) ; 
J. L. Bleakley, nine thousand three hunderd and eighty dollars 
and ninety cents ($9,380.90); H. Futter, four thousand six hunderd 
and ninety dollars and forty-five cents ($4,690.45); Hosa Birdsall, 
sixty-four thousand six hunderd and _ ninety-seven dollars and 
twenty cents ($64,697.20); Lucius F. Reed, twenty-six thousand 
eight hunderd and ninety-two dollars and eighty-five cents 
($26,592.85) ; Clark L. Potter, seventy-six thousand eight hunderd and 
nine doilars and twenty-five cents ($76,809.25) ; Joseph Waxelbaum, 
two thousand three hunderd and thirteen dollars and fifty-five cents 

($2,318.55); James O. Faircloth, twenty thousand four hun- 
003 = derdand fifty-four dollars and twenty-seven cents ($20,454.27) ; 

Caleb Underhill, seven thousand and four dollars ($7,004.00) ; 
James 8. Hendrickson, eleven thousand eight hunderd and twenty- 
one dollars and fifteen cents ($11,821.15);, Oliver D. Taylor, seven- 
teen thousand five hunderd and forty-two dollars and thirty-six 
cents ($17,542.56); Benjamin Wise, twelve thousand and ninety-on- 
dollars and thirty-five cents ($12,091.35); James IF. Hendrickson, 
fourteen thousand two hunderd and sixty-one dollars and forty 
cents ($14,261.40); Thompson E. F. Randolph, eleven thousand 
eight bunderd and eighty-four dollars and fifty cents ($11,884.50), 
and William C. Potter, one thousand nine hunderd and twenty- 
five dollars ($1,925.00); and it is further ordered, adjudged, and 
decreed and this court, by virtue of the power and authority 
therein vested, doth order, adjudge, and decree that all and singu- 
lar the lands and premises in the said trust deed and mortgage in 
the said interlocutory decree in this cause mentioned and described, 
or so much thereof as may be necessary to raise the amount so due 
to the said respective parties, with interest from the first day of May, 
1874, together with the costs of this suit unpaid and the expenses 
and fees of sale, be sold for cash in hand at public auction, sepe- 
rately in parcels of not more than one hunderd and sixty (160) acres 
each, by John A. Jones, master in chancery of this court, at the 
front door of the court-house, in Fairtield, Wayne county, Illinois, 
between the hours of nine in the morning and the setting of the 
sun on the day named, and from day to day on adjournment fixed 
thereafter; that the said master give public notice according to law 
of the time and place of such sale by previously publishing the 
same for the space of four successive weeks in a public news- 
paper published in said county of Wayne; that the = said 
matter, on the sale of said mortgaged premises, execute cer- 

tificates of purchase to the purchasers thereof, which cer- 
504 tificates shall specify the lands purchased and the sum 
paid therefor and the time when the purchaser will be 
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entitled to a deed for such lands, unless the same shall be re- 
deemed according to the statutes of the State of Illinois, and the 
said master shall file-a duplicate of every such certificate issued by 
him. The said master is directed (on coming in and confirmation 
of his report of sale), out of the proceeds of said sale, to retain his 
disbursements and commissions on said sale, and that he pay In to 
the clerk of this court the taxable costs of the complainants in this 
suit for the benefit of the parties entitled thereto, and that out of 
the remainder of said proceeds the said master pay to each of said 
complainants and the said parties and persons aforesaid the said 
amount as reported by the said master and above decreed as due to 
each, with interest from the first day of May, 1874, or, if said re- 
mainder shall be insufficient to pay the whole in full, such percentage 
of the same as the amount due shall bear to the whole sum to be 
distributed in proportion ; and that in case said premises should sell 
for more than sufficient to pay the said expenses of sale, taxable 
costs, and principal and interest, then that said master, after making 
payment as aforesaid, bring such surplus money into court, without 
delay, to abide the further order thereof; and it is further ordered, 
adjudged, and decreed that the said defendants and the county of 
Wayne, their successors, and all persons claiming under them as 
purchasers or grantees pendente lite since the commencement of this 
suit be forever barred and foreclosed by this decree from all equity 
of redemption of, in, and to said mortgaged premises and any part 
and parcel thereof, unless redeemed as aforesaid, and that if said 
premises are not redeemed as aforesaid, according to the laws of 
Illinois, said master execute deeds therefor; and it is further or- 
dered, adjudged, and decreed that upon the execution and delivery 

of the conveyances aforesaid the said purchaser or purchasers, 
505 his or their representatives or assigns, be let into possession 

of said mortgaged premises, and that any of the said defend- 
ants, The County of Wayne or The Mt. Vernon Railroad Company, 
or purchasers pendent- lite under either of them, who may be in pos- 
session of said premises or any part thereof, and any person who, 
since the commencement of this suit, has come into possession 
under them or either of them, on the production of the said master’s 
deed of conveyance of said premises, under the sale thereby and 
herein authorized, surrender possession thereof of such purchaser or 
purchasers, their representatives or assigns, or on refusal so to do be 
considered in contempt of this court; and it is further ordered that 
the said master make report of his proceedings in the premises with 
all convenientspeed. The particular description and location of the 
lands and premises in said mortgage and trust deed mentioned and 
by this decree ordered to be sold is as follows, to wit: The lands 
situate in the county of Wayne, in the State of Illinois, particularly 
described as follows, viz: 


(Here follows description of lands mentioned in mortgage and 
trust deed, which by agreement is here omitted). 


™ 
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506 6. 
Trust Deed of County of Wayne to lsaae Seymour. 


County Court 
to 
Isaac Seymour. 


This indenture, made this twentieth day of April, one thousand 
eight hundred and fifty-nine, between Samuel J. R. Wilson, judge, 
and Thomas M. Scott, associate judge, of the county court of the 
county of Wayne and State of Illinois, parties of the first part, and 
Isaac Seymour, of the city of New York, banker, trustee, as herein- 
after mentioned, party of the second part, witnesseth : 

The [that] whereas the Congress of the United States duly passed 
an act approved September the twenty-eighth, one thousand eight 
hundred and fifty, entitled “An act to enable the State of Arkansas 
and other States to reclaim the swamp lands within their limits,” 
and in pursuance thereof the Secretary of the Interior of the United 
States caused a patent to be issued to the State of Illinois for all the 
swamp and overflown lands within its limits, to be selected under 
the direction of the commissioners of the land office ; 

And whereas the Legislature of the said State of Illinois 
507 passed an act approved by the Gove-nor of said State on the 
twenty-second day of January, one thousand eight hundred and 
fifty-two, entitled “An act to dispose of the sw amp and overflowed lands 
and to pay the expenses of selecting and surveying the same; ” 
which said act authorized the appropriation and disposal of said 
lands for such purposes as may be deemed expedient by the courts 
or county judges; 

And whereas the Legislature of said State of Illinois passed an 
act approved by the Gove-nor of said State on the fifteenth day of 
February, one thousand eight hundred and fifty-five, entitled “An 
act to incorporate the Mount Vernon Railroad Company,” whereby 
all such persons or corporations as should become stockholders 
under the provisions of the said act and their successors were duly 
incorporated into a body politic and corporate under the name of 
the Mount Vernon Railroad Company, and the parties of the first 
part were duly authorized and empowered to make such disposition 
of the swamp and overflowed lands within said county of Wayne 

in aid of the construction and maintenance of the said rail- 
508 road as they may deem best for the public interest of said 
county ; 

And whereas at a special term of the said county court of the 
county of Wayne, held on the twenty-eighth day of September, one 
thousand eight hundred and fifty-five, an order was duly made and 
entered by the said court whereby a special election was ordered 
and directed to be held on the fifth day of November, one thousand 
eight hundred and fifty-five, for the purpose of taking the sense of 
the qualified voters of the county upon the mortgaging that por- 
tion of the overflowed and swamp lands hereinafter described for 
the purpose of aiding in the construction and maintenance of the 
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said The Mount Vernon railroad; and the said county court did 
then and there order public notice of such special election to be 
given by advertisements, in accordance with the statute laws of said 
State of Illinois, which said notice was given and published in con- 
formity with the terms and provisions of said order; and the said 
county court did propose a proposition containing a brief, elear, and 
distinct idea of the plan proposed by them for aiding ‘in construct- 

ing said road, and did cause the said proposition tu be printed 
509 at large as an election ticket and furnished to the qualified 

voters of said county to be used at such election in the words 
and figures following, to wit, “ For appropriating the swamp lands 
of Wayne county as a bonus to any company for building a railroad 
through Wayne county ;” “Against the same ; ” 

And the said special election was duly held, pursuant to said 
notice, on the said fifth day of November, one thousand eight hun- 
dred and fifty-five, and conducted in all things in conformity to the 
provisions of said charter and the laws of the said State of Illinois, 
and the returns thereof made, canvassed, and published in all re- 
spects as other county elections are required to be in and by said 
laws ; 

And whereas the said proposition or plan above stated received 
the highest number of votes and a majority of all the votes given 
at such election, and a majority of the qualified voters of the said 


county of Wayne expressed their will by writing and voting “ yea”, 


upon the said several printed propositions or tickets cast by them at 
the said election ; 
510 And whereas, upon the returns of the said special election 
being duly made, canvassed, and published as aforesaid, the 
said county court of the county of Wayne did adopt the proposition 
or plan having the highest number of votes as aforesaid, and did 
order, adjudge, and determine to execute a mortgage in conformity 
to such propusition or plan and to the provisions of this instrument 
to the parties of the second part as trustee upon the hereinafter- 
described — for the purpose of aiding in the construction and main- 
tenance of the said The Mount Vernon railroad ; which said order 
was duly made in open court on the twentieth day of April, one 
thousand eight hundred and fifty-nine ; 

And whereas by virtue of the said several acts and proceedings 
the parties of the first part have become endowed with the requisite 
power and authority to dispose of and mortgage the said lands for 
the purpose of aiding the construction and maintenance of the rail- 
road of the said The Mount Vernon Railroad Company, and the 

said parties deem it best for the public interest of said county 
511 of Wayne that the lands hereinafter described should be con- 

veyed to the party of the second part, trustee, and commis- 
sioner duly appointed and selected by both the said parties of the 
first part and the said The Mount Vernon Railroad Company upon 
the terms and conditions hereinafter particulariy set forth : 

Know, this indenture witnesseth that the said parties of the first 
part, in consideration of the premises and of one dollar to them in 
hand severally paid by said parties of the second part at or before 


A 
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the ensealing and delivering of these presents, the receipt whereof 
is hereby acknowledged, have granted, bargained, sold, remised, re- 
leased, conveyed, and confirmed, and by these presents do grant, 
bargain, sell, remise, release, enfeolf, convey, and confirm, unto the 
parties of the second part and the survivor and survivors of them 
and the heirs and assigns of such survivors forever all and singular 
the lands and premises situate, lying, and being in the county of 
Wayne and State of Illinois bounded and described as follows— 
that is to say— 
512 Northeast quarter, southwest quarter, southeast of north- 
west quarter, all in section 3; west half of northeast quarter, 
southeast of northeast quarter, northwest quarter, north half of 
southwest quarter, southeast quarter, and southeast of southwest 
quarter, all in section 4; southeast quarter, north half of southeast 
quarter, west half of southwest quarter, southeast of southwest, of 
section five; north half of northwest quarter, west half northeast 
quarter, southwest of northeast, northeast of southeast, of section 
eight; west half of northeast quarter, northwest quarter, north- 
east of southwest, east half of northeast quarter, northwest of south- 
west quarter, southeast quarter, of section 9; southwest of northeast, 
west half west half of southeast, of section 10; west half of north- 
east quarter, west half and southeast quarter of section 15; northeast 
of southwest quarter, north half, east half of southeast, northwest of 
southeast quarter, of section 22; southwest of northwest quarter, 
southwest of southwest quarter, of section 23; east half of southeast, 
west half of southwest, northwest of southeast quarter, of section 25 ; 
southeast of northwest quarter, northwest of northwest quarter, east 
half of southwest quarter, and southeast quarter, of section 
515 | 26; west half of southwest quarter, southeast of southwest 
quarter, of section thirty-one ; east half of northeast quarter, 
northwest of northeast quarter, southeast quarter, northeast of 
southwest quarter, northeast of northwest quarter, and west half of 
northwest quarter, of section 35; northwest of northwest quarter, 
half of southwest, northeast of northeast quarter, of section 56, all of 
township one south, of range five east. 

South half of northwest quarter, west balf of southwest quarter, 
northwest of northwest quarter, east half of southwest quarter, of 
section one; northwest of northeast quarter, south half of northeast 
quarter, south half of northwest quarter, of section 2; east half of 
northwest quarter, northwest of southeast quarter, southeast of 
northwest, of section five; south half of northeast quarter, south 
half of northwest quarter, northwest of southwest quarter, of section 
7; southeast of northeast quarter, southwest of northwest quarter, 
southeast of northeast quarter, and south half, of section 8; south- 
east of northeast quarter, southeast quarter, of section 10; all of 
section 11; southeast of northwest quarter, northeast of northwest 

quarter, southeast of northwest quarter, west half of 
514 northwest quarter, southwest quarter, east half of southeast 
quarter, west half of southeast quarter, of section 12; north 
half of northeast quarter, southwest of northeast quarter, west half 
and southeast quarter, of section 13; all of section 14; east half 
28—147 
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southwest quarter, south half of northwest quarter, of section 15; 
all of section 17; northwest of northeast quarter of section 18; south 
half of northeast quarter, east half of northwest quarter, southeast 
of southwest quarter, southeast quarter, of section 19; all of section 
20; east half west half of northwest quarter, northeast of northwest 
quarter, southeast of southwest quarter, of section 21; north half 
northeast of southwest quarter, west half of southwest quarter, east 
half of southeast quarter, of section 22; all of section 23; all of sec- 
tion 24; all of section 25; east half of northeast quarter, northwest 
of wortheast quarter, east half of southeast quarter, southwest of 
southeast quarter, east half of northwest quarter, southwest of north- 
west quarter, southwest quarter, of section 26; northeast quarter, 

southwest of southeast quarter, west half of north of north- 
515 west quarter, of section 27; all of section 28; all of section 29; 

southwest of southwest quarter, east half of northeast quarter, 
east half of southeast quarter, of section 30; northeast quarter, south 
half of southwest quarter, of section 31; northeast quarter of south- 
east of southwest quarter, northwest of southwest quarter, northeast 
of southwest quarter, west half of northwest quarter, of section 32; 
east half northwest quarter, east half southwest quarter, northwest 
of southwest quarter, southwest of the southwest quarter, of section 
oo; all of section 34; all of section 35; all of section 36, town. two 
south, of range six east; all of section one; all of section 2; east half 
northwest quarter, east half southwest quarter, northwest of south- 
west quarter, of section 3; southeast quarter, northeast of southeast 
quarter, west half of southeast quarter, east half of northwest quarter, 
of section 4; east half of southeast quarter, northeast quarter, west 
half of southeast quarter, of section 6; north half southeast quarter, 
north half southwest quarter, southeast of southwest quarter, of 
section 7; northeast quarter, southeast of northwest quarter, east 

half of southeast quarter, northwest of southeast quarter, 
916 of section 10; southeast quarter, west half, northwest south- 

east quarter, of section 11; north half north half of south- 
west quarter, southeast of southwest quarter, north half of southeast 
quarter, southwest of southeast quarter, of section 12; northeast of 
northwest quarter, west half of northwest quarter, of section 14; 
northeast quarter, east half of northwest quarter, northwest of south- 
east quarter, east half of southwest quarter, of section 18, of town- 
ship three south, six east; west half of northeast quarter, west half 
of southeast quarter, southeast of southeast quarter, of section 2; 
all of section 3; all of section 4; all of section 5; all of section 6; all 
of section 7; all of section 8; allof section 9; all of section 10; all of 
section 11; southwest of northwest quarter, south half of section 12; 
all of section 13; all of section 14; all of section 15; all of section 17; 
ast half east half of northwest quarter of section 18, of township 
three south, range seven east; southwest of southwest quarter, 

southeast of southwest quarter, of section one; west half of 
017 northeast quarter northwest quarter, south half, of section 2; 

northeast northeast of southeast quarter of section 3; north- 
east of northwest quarter, north half, of section 4: north half west 
half of southwest quarter, northwest of southeast quarter, of section 
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©; northeast of the northwest quarter, north half of northeast quar- 
ter, of section 7; northeast of northwest quarter, half of northwest 
quarter, of section 8; east half of section 11; all of section 12; 
northeast quarter, south south half of southwest quarter, east half 
of southeast quarter, s uthwest of southeast quarter, northwest of 
southwest quarter, southwest of southeast quarter, of section 13; 
northwest of northwest quarter of section 23; northwest quarter, 
northeast of southwest quarter, of section 24, of township one south, 
range eight east; half northwest quarter, southwest of northwest 
quarter, west half of southwest quarter, of section 6; southeast of 
northwest quarter, west half of northwest quarter, northeast of 
southwest quarter, west half southwest quarter, west half of southeast 
quarter, of section 7; southeast of southwest quarter, southwest of 

south west quarter, of section 8; northeast of northwest quarter, 
518 half of northwest quarter, west half of southwest quarter, of 

section 17, of township three south, of range eight E.; south- 
west quarter, west half of southeast quarter, southeast of southeast 
quarter, of section one; south half of section 2; southeast quarter, 
southeast of southwest quarter, of section 3; west half of southeast 
quarter of section 6; the southeast of northeast quarter, west half of 
iortheast quarter, west half of southeast quarter, of section 7; west 
half of northwest quarter of section 8; east half southwest quarter, 
northeast northwest quarter, of section 10;-all of section 11; north 
half, west half of southwest quarter, northwest of southeast quarter, 
of section 12; southwest of southwest quarter, east half of southwest 
quarter, southwest of southeast quarter, of section 13; all of section 
14; east half of southeast quarter, southwest of southeast quarter, of 
section 15; west half of northwest quarter, south half of section 17; 
all of section 18; north half southeast quarter of section 19; all of 
section 20; west half of northeast quarter, southeast of northeast 

quarter, west half of southeast quarter, of section 21; east half 
519 south half of northwest quarter, northwest quarter, of section 

22; northeast quarter, west half east half southeast quarter, 
southwest of southeast qr., of section 25; west half of northeast 
quarter, west half west half of southeast quarter, northwest quarter, 
north half of southwest quarter, west half of northeast quarter, of 
section 25; all of section 26; all of section 27; all of section 28; west 
half of northeast quarter, southeast of northeast quarter, west half of 
southeast quarter, of section 29; north half of northeast quarter of 
section 30; all of section 32; north half west half of southwest 
quarter, northwest of southeast quarter, of section 33; northeast 
quarter, northeast of northwest quarter, west half of northwest quar- 
ter, east half of the southeast quarter, of section 34; west half of 
northwest quarter, northwest of southwest quarter, east half of 
southwest quarter, of section 35; south half of southwest of 
northeast quarter, southeast of northeast quarter, of section 36, 
of town. one south, range nine east; west half of northeast 
quarter, northeast of northeast quarter, northwes- quarter, of 

section one; all of section 2; northwest quarter, east 
520 ~=ihalf of northeast quarter, southeast of southwest quarter, 
southwest of southeast quarter, east half of southeast quarter, 
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of section 3; east half of northeast quarter, southwest of northeast 
quarter, west half west half of southeast quarter, northeast of south- 
east, of section 4; east half of section 5; southwest of southwest 
quarter of section 8; west half of northwest quarter of section 9; 
east half of northeast quarter, southwest of northeast quarter, north- 
west quarter, east half of southwest quarter, southeast quarter, of 
section 10; northeast quarter, west half, of section 11; west half of 
northwest quarter, northeast of northwest quarter, northeast of north- 
west quarter, west half of southwest quarter, southeast northwest 
quafter, of section 12; northeast of northwest quarter, northwest of 
northwest quarter, of section 13; northeast of northeast quarter, 
northwest of northeast quarter, north half of northwest quarter, of 
section 14; northeast quarter, west half, of section 15; west half of 
northeast quarter, northeast of northwest quarter, southeast of south- 
east quarter, of section 17; east half northeast quarter, east 

521 half southeast quarter, of section 20; northeast quarter, west 
half, of section 21; northeast of northwest quarter, west half 

-of northwest quarter, of section 22; southeast of southwest quarter 
of section 26; west half of southwest quarter, southeast of southwest 
quarter, of section 27; south half of northeast quarter, west half of 
southeast quarter, of section 28; east half of southwest quarter 
east half of the southwest quarter of section 29; southeast of southwest 
quarter, west half of southwest quarter, southwest of northwest 
quarter, south half of southeast quarter, of section 30; west half of 
northwest quarter, southeast of northeast quarter, of section 31; 
east half southwest quarter, northwest quarter, north half of south- 
west quarter, southeast of southwest quarter, of section 32; all of 
section 33; all of section 34; west half of southwest quarter, south- 
east of southwest quarter, northeast of northwest quarter, of section 
30 ;, southwest of northeast quarter, east half of southeast quarter, 
of section 36, township two south, of range nine east; half northeast 
quarter, southwest of northeast quarter, south half of southwest 

522 quarter, southeast quarter, of section one; west half of north- 
east quarter, southeast quarter, west half, of section 2; west 

half of northeast quarter, south half of southeast quarter, of section 
3; east half east half northwest quarter, southeast of southwest. quar- 
ter, of section 4; northeast of northeast quarter of section 5; east 
half of southwest quarter, southwest of the southeast quarter, of sec- 
tion 7; northeast of southwest quarter, southwest of southwest quar- 
ter, of section eight; east halfof southwest one-quarter, east half east 
half of northwest corner of section 9; all of section 10: northwest 
quarter, east half west half of southwest quarter, of section eleven; 
all of section 12; all of section 13; south half of northeast quarter, 
west half of northwest quarter, southeast of northwest, south half, of 
section 14; all of section fifteen ; northwest of northwest quarter of 
section 17; north half of northeast quarter of section eighteen, of 
township 3 south, of range nine east ; south half of northwest 

023 quarter, west half of southwest quarter, northwest of north- 
west quarter, east half of southwest quarter, of section one; 
northwest of northeast quarter, south half of northwest quarter, 
south half of northwest quarter, of section two; east half of south- 
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west quarter, northwest of southeast quarter, southeast of northwest 
quarter, of section 5; northeast of southeast quarter of section 6; 
south half of northeast quarter, south half of northwest quarter, 
northwest of southwest quarter, southeast quarter, of section 7 ; 
southeast quarter of northeast quarter, southwest of northwest quar- 
ter, southeast of northwest quarter, southwest quarter southeast 
quarter, of section eight; southeast of northeast quarter, southsouth- 
east quarter of section 10; all of section 11; northeast of northwest 
quarter, southeast northwest quarter, southeast of northeast quarter, 
west half of northwest quarter, southwest quarter, east half of south- 
east quarter, west half of southeast quarter, of section 12; north half 
of northeast quarter, soutlwest of northeast quarter, southeast quar- 

ter, west half, of section 13; allofsection 14; east half south west 
024 quarter,south halfnorth west quarter, ofsection 15; all ofsection 

17; northwest of northeast quarter of section 18; south half 
northeast quarter, east half northwest quarter, southeast of southwest 
quarter, southeast quarter, of section 19); all of section 20; east half 
west half of northwest quarter, northeast of northeast quarter, south- 
east of southwest quarter, of section 21; north half of nerth- 


east quarter of southwest quarter, west half southwest quarter, 


east half southeast quarter, of section 22; all of section 23; 
all of section 24; all of section 25; east half northeast quar- 
ter, northwest northeast quarter, east half, northeast quarter, south- 
west southeast quarter, east half of northwest quarter, southwest of 
northwest quarter, southwest quarter, of section 26 ; northeast quarter, 
east half southeast quarter, southwest of southeast quarter, west half 
of northwest quarter, southeast quarter, of section 27; all of sec- 
tion 28; all of section 29; southwest of southwest quarter, east 
half of northeast quarter, east half of southeast quarter of section 

30; northeast quarter, south half of northwest quarter, of sec- 
525 tion 31; northeast quarter, southeast of northwest quarter, 

northwest of southwest quarter, northeast of northwest quar- 
ter, west half of the northwest quarter, of section 52; east half east 
half southwest quarter, northwest quarter, northwest of southwest 
quarter, southwest southwest quarter, of section 33 ; all of section 33; 
all of section 34; all of section 35; all of section 36, of township two 
south, of range six east; west half of northeast quarter, west half west 
half of southeast quarter, southeast of southeast quarter, ofsection two ; 
all of section one; all of section 3; east half of southeast quarter, south- 
west of southeast quarter, east half of southwest quarter, east half of 
northeast quarter, of section 4; east half northeast quarter, Kk. } S. 
W., & E. 38. E., northeast of northwest quarter, southwest of south- 
ast quarter, northwest of southeast quarter, of section 9; all of see- 
tion 10; all of section 11; all of section 12; all of section 15; allof. 
section 14; east half of northeast quarter, northwest northwest 
quarter, north balf of northwest quarter, of section 15; south 

half of northeast quarter of section 22; east half east 
526 ~=half of northwest quarter, northwest of northwest quar- 

ter, northeast of southcast quarter, southeast of southwest 
quarter, of section 23; all of section 24; all of section 25; south- 


east quarter, southeast of northwest quarter, southwest of southwest 
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quarter, southeast of southwest quarter, northeast of southwest quar- 
ter, of section 26; northeast of northeast quarter, southeast of south- 
west quarter, southwest of southeast quarter, east half southeast 
quarter, of section 34; all of section 35; all of section 36, township 
one north, range nine east; south haif east half northwest quarter, 
northwest of northwest quarter, east half of southwest quarter, of 
section 19; west half of northwest quarter, south half, of section 20; 
south half of southwest quarter of section 21; east half of northeast 
quarter, east half of southeast quarter, southwest of southeast quar- 
ter, of section 23; northeast quarter, west half, of section 24; west 
half, west half of southeast quarter, southeast of south E. quar- 
ter, northeast of southeast quarter, of section 25; east half of north- 

east quarter, E. } N. W. }, northwest of northeast quarter, of 
527 section 26; southeast of northeast quarter, southeast quarter, 

west half, of section 28; west half of northeast quarter, north- 
west of northeast quarter of southeast quarter, south half of south- 
east quarter south half of southeast quarter, northwest of southwest 
quarter, of section 29; east half of northeast quarter, northwest of 
northeast quarter, northeast of southeast quarter, east half of-north- 
west quarter, north half of southwest quarter, southwest of south- 
east quarter, of section 30; northwest of northwest quarter of sec- 
tion 31; east half northeast quarter, northwest of northeast quarter, 
of section 32; northwest quarter, east balf northeast of southwest 
quarter, of section 38; north half northeast of southeast quarter, 
west half of southeast quarter, southwest quarter, of section 34; west 
half of southwest quarter, southeast of southwest quarter, of section 
30; all of section thirty-six, township two north, range nine east; 
southwest of northwest quarter of section one; southeast of south- 
ast of section 2; southwest of northeast quarter, east half of north- 

east quarter, west half of southeast quarter, of section 1) ; 
528 southeast of northwest quarter, west half of northeast quarter, 

of section 14; southeast of southeast quarter, west half south- 
west quarter, southeast of southwest quarter, of section 26; north- 
west of northwest quarter, northwest of northeast quarter, of section 
35, township one north, of range five east; southwest of northwest 
quarter, south half of southwest quarter, of section 36, township two 
north, of range five east; east half lot one, northeast quarter, section 
six; southeast of southeast quarter of section 18; southeast of north- 
west quarter, south half of northeast quarter, of section 24; west 
half of northeast quarter, section 25; east half of northwest quarter 
of section 35, township one north, of range six east; southeast of 
southeast quarter of section 19, township two north, of range six 
east ; east half of southeast quarter, southwest of southeast quarter, 
of section one; northwest of northeast quarter, east half of northeast 
quarter, of section 12; northwest quarter of section 19; southeast 

of northwest quarter, southwest of northeast quarter, west 
529 half of southeast quarter, of section 21: southwest of south- 

west quarter of section 27; east half N. E. } and south of 
northeast quarter of section 28; southwest of northeast quarter of 
section 50; southeast of northeast quarter of section 36, township 
one north, of range seven east; southeast of southwest quarter of 
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section 21; north half of southeast quarter, west half southeast 
quarter, of section 22; southeast of southeast quarter, southeast of 
southwest quarter, northwest of southwest quarter, of section 25; 
southwest of northwest quarter, west half southwest quarter, south- 
east of southwest quarter, of section 24; southwest of northwest 
quarter, southwest of southeast quarter, northwest of southwest, of sec- 
tion 25; northeast of northeast quarter, northeast of southeast quarter, 
of section 26; west half of northeast quarter, southeast of northeast 
quarter, northeast of southeast quarter, of section 36, township two 
north, range seven east; southeast of southeast quarter of section 5; 
lot one, northwest (containing sixty-six acres), section 6; 
530 northeast of southwest quarter of section 6; lot two, north- 
west quarter, containing fifty-two acres; southwest of north- 
east quarter section 7; southeast of southwest quarter, southwest of 
southwest quarter, of section 8; southwest quarter of section 22; 
suutheast of southeast quarter, southwest of southwest quarter, of 
section 26; northwest of northwest quarter of section 27 ; northeast 
of northwest quarter, east half of northeast quarter, of section 28; 
all of section 54; west half of northwest quarter, southeast of north- 
west quarter, southwest of northeast quarter, east half of northeast 
quarter, west half of southeast quarter, of section 35; northwest of 
northwest quarter of section 36, township one north, of range eight 
east; northwest of northeast quarter, northwest quarter, east half of 
southeast quarter, of section 31, town. two north, of range eight 
east ; southwest of northwest quarter, east half of southwest quarter, 
northwest of southwest quarter, of section 6; northeast quar- 
531 iter, southwest of northwest quarter, northwest of southwest 
quarter, southwest of southwest quarter, east half of southeast 
quarter, of section 10; north half, west half of southwest quarter, 
southwest of southeast quarter, east half of southeast quarter, of sec- 
tion eleven; east half east half of northwest quarter, southwest of 
northwest quarter, southwest quarter, of section 12; northwest of 
northeast quarter, north half of northwest quarter, of section 13; 
northeast quarter, east half of northwest quarter, northwest of 
northwest quarter, of section 14; northwest of northeast quarter, 
north west quarter, northeast of southwest quarter, southwest of south- 
east quarter, west half of southwest quarter, southeast of southwest 
quarter, of section 25; southwest of northwest quarter, south half, 
of section 28; east half of southeast quarter of section 29, township 
two south, of range five east, the whole containing one hundred and 
three thousand eight hundred and eighteen acres, less thirty- 
532 eight hundred acres pre-empted, in trust for the uses and 
purposes directed in said act of incorporation, in the words 
following—that is to say: 

First. To secure and guarantee the constructing, completing, and 
furnishing said road and branches in the manner and time and upon 
the conditions in the act of incorporation of said company provided 
for the faithful application — all money or property arising from 
the sale of lands or obtained upon the faith of the same, as herein- 
after authorized, to the constructing, completing, equip-ing, and fur- 


224 M. M. WHEELER ET AL. VS. J. C. CLOYD ET AT. 
nishing said road and branches in accordance with the terms of said 
act of incorporation. 

Second. A portion of said lands so conveyed to said trustee, not 
exceeding one-fourth part thereof in value, to be designated by said 
company, shall be held by said trustee, free from all incumbrances, 
for purposes of sale from time to time, on the requisition of said 
company, for the purpose of raising funds for the payment of interest 
on leans in case of deficiency from other sources, and for such other 

* expenditures as the exegencies of the business of the company 
533 may require, provided that no portion of said fourth part of 
said lands shall be sold until said road and branches shall 

have been actually finished. 

Third. For the purposes of raising funds from time to time for 
the construction and completion of said road and branches and the 
purchase of iron and other materials to be used thereon said com- 
pany may issue its bonds, countersigned by the said trustee, in sums 
of not less than five hundred or more than one thousand dollars 
each, at rates of interest not bigher than seven per centum per an- 
num, payable semi-annually, the principal of said bonds payable in 
the year one thousand eight hundred seventy-four, at such place as 
it shall designate. 

The payment of said bonds shall be secured by a mortgage of the 
lands, as hereinbefore provided, for which said mortgage shall be a 
prior lien, and shall be referred to and recited in said bonds so to be 
issued by said company— 

It being understood and agreed that the said county court 
534 ~~ shall and will make, execute, and deliver to the said trustees 
such proper deed, conveyance, declaration of trust, or other 
assurance as shall from time to time be necessary and proper, and 
as their counsel learned in the law shall reasonably advise, for the 
better carrying into effect the true object of this indenture and of 
securing by mortgage the payment of each and of all said construc- 
tion bonds, in manner and form in such additional instrument to — 
lawfully and at large set forth and declared, with the same effect and 
certainty as if the provisions thereof had been embodied and set 
forth in this indenture: 

To have and to hold all and singular the above granted and de- 
scribed premises, with the appurtenances, to the said Isaac Seymour, 
trustee as aforesaid, and to his successors, until all the uses and trusts 
hereinbefore set forth and declared shall be fully and completely 
accomplished, and the said trustee shall only be accountable for the 
exercise of reasonable diligence in the management of said trust. 

[In testimony whereof the said party of the first part have 
caused their seal to be hereto affixed and the president and 
580 secretary have subscribed their names the day and year first 
above written. 
S. J. R. WILSON, Co. Judge. 
THOMAS M. SCOTT. 
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STATE OF ILLINots, | 
Wayne County. | 
I, J. W. Barnhill, county clerk in and for the county of Wayne 
and State of Illinois, do hereby certify 8. J. R. Wilson, county judge, 
& Thomas M. Scott, associate judge, personally appeared before — 
and acknowledged that they signed the foregoing deed of trust for 
the purposes therein named. 
Given under my hand and seal of office this 20th day of 


[SEAL] pri], A. D. 1859. 
de W. BARNHILL, Clerk. 


Filed 3rd May, 1859. 
R. B. SLOCUMB, CIA. 


STATE OF ILLINOIS, 
Wayne County. 


536 I, R. B. Slocumb, cireuit clerk in and for the county of 
Wayne and State of Illinois, do hereby certify that the above 

is a true and correct copy of the foregoing deed as appears from the 

record in mv office. 

(sear. ] Given under my hand and official seal, at Fairfield, this 

~ “4 19th day of January, 1864. 

R. B. SLOCUMB, C’l, 
By J. A. LINVILLE, Deputy. 


537 Ex. 7. 


Mortgage from County of Wayne to Isaac Seymour. 


to 


County Court 
Isaac Seymour. 


This indenture, made this twentieth day of April, in the year of 
our Lord one thousand eight hundred and and fifty-nine, between 
Samuel J. R. Wilson, judge, and Thomas M. Scott, associate judge, 
of the county court of the county of Wayne, in the State of Illinois, 
vurties of the first part, and Isaac Seymour, of the city and State of 
x York, banker, trustee, as hereinafter mentioned, party of the 
second part, witnesseth : 

Whereas the Congress of the United States duly passed an act, 
approved September the twenty-eight, one thousand eight hundred 
and fifty, entitled “ An act to enable the State of Arkansas and other 
States to reclaim the swamp lands within their limits,” and in pur- 
suance thereof the Secretary of the Interior — the United States 
caused a patent to be issued to the State of Illinois for the swamp 

and overflowed lands within its limits, to be situated under the 

538 direction of the commissioners of the land office ; and 
Whereas the Legislature of the said State of Illinois passed 
~ an act, approved by the Gove-nor of said State on the twenty-second 
day of January, one thousand eight hundred and fifty-two, entitled 
Z9—147 
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“An act to dispose of the swamp and overflowed lands, and to pay 
the expenses of selecting and surveying the same,” which said act 
authorized the appropriation and disposal of said lands for such 
purposes as may be deemed expedient by the court or county judges ; 
and 

Whereas the Legislature of the said State of Illinois passed an 
act, approved by the Gove-nor of said State on the fifteenth day 
of February, one thousand eight hundred and fifty-five, entitled “An 
act toincorporate the Mount Vernon Railroad Company,” whereby 
all such persons and corporations as shall become stockholders under 
the provisions of the said act and their successors were duly incor- 
porated into a body corporate and politic under the name of the 
Mount Vernon Railroad Company, and the parties of the first part 
were duly authorized and empowered to make such disposition of 

the swamp and overflowed lands within the said county of 
539 Wayne in aid of the construction and maintenance of the 

said railroad as they deem best for the public interest of said 
county ; and ) 

Whereas at a special term of the said county court of the 
county of Wayne, held on the 28th day of September, one thousand 
eight hundred and fifty-five, an order was duly made and entered 
by the same court whereby a special election was ordered and di- 
rected on the fifth day of November, one thousand eight hun- 
dred and fifty-five, to be held for the purpose of taking the sense of 
the qualified voters of the county upon the mortgaging that portion 
of the said overflowed and swamp lands hereinafter described for the 
purpose of aiding in the construction and maintenance of the said 
Lhe Mount Vernon railroad ; and the said county court did then and 
there order public notice of such special election to be given by ad- 
vertisements, in accordance with the statute laws of said State of 
Illinois, which said notice was given and published with the terms 
and provisions of said order; and the said county court did prey are 

a proposition containing a brief, clear, and distinct idea of the 
540 plan proposed by them for aiding in constructing said road, 

and did cause the said proposition to be duly printed ai large 
as an election ticket and presented to the said qualified voters of 
said county to be used at such election in the words and figures fol- 
lowing, to wit, “For appropriating the swamp lands of Wayne 
county as a bonus to any company for building a railroad through 
said county ;” “Against thesame;” and the said special election was 
duly held, pursuant to said notice, on the said fifth day of November, 
one thousand eight hundred and fifty-five, and conducted in all 
things in conformity to the provisions of said charter and of the laws 
of the said State of Illinois, and the returns thereof made, canvassed, 
aud published in all respects as other county elections are required 
to be in and by the said laws; and , 

Whereas the said proposition or plan above stated received 
the highest number of votes and a majority of all the votes given 
at such election, and a majority of the qualified voters of the said 
county of Wayne expressed their will by writing and voting “ yea” 


«' 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 997 


upon the said several printed propositions or tickets cast by 
541 ~=them at the said election; and whereas, upon the returns of 
suid special election being duly made, canvassed, and pub- 
lished as aforesaid, the county court of the county of Wayne did 
adopt the proposition or plan having the highest number of votes 
us aforesaid, and did order and adjudge and determine to execute a 
mortgage in conformity to such proposition or plan and to the pro- 
vision of this instrument to the parties of the second part as trustees 
upon the land hereinafter described for the purpose of aiding in 
the construction and maintenance of the said Mount Vernon rail- 
road, which said order was duly made in open court on the twenti- 
eth day of April, one thousand eight hundred and fifty-nine; and 
Whereas by virtue of the said several acts and proceedings 
the parties of the first part have become endowed with the requisite 
power and authority to dispose of and mortgage the said lands for 
the purpose of aiding the construction and maintenance of the rail- 
road of the said Mount Vernon Railroad Company, and the said 
parties deem it best for the public interest of the said county of 
Wayne that the lands hereinafter described should be mort- 
042 gaged to the party of the second part, trustee and commis- 
sioner duly appointed and selected by both the said parties 
of the first part and the said The Mount Vernon Railroad Company, 
upon the terms and conditions particularly set forth ; and 
Whereas the said ‘The Mount Vernoyv Railroad Company has 
deemed it advisable to provide for the issue and disposal, now and 
hereafter, of its construction bonds for the purpose of raising funds 
from time to time for the construction and completion of the rail- 
road and for the equipment and the expenses of organizing and 
operating the same, and thereby to become indebted to divers per- 
sons, bodies politic or corporate, who shall become holders of such 
construction bonds and obligations, in the just and full sum in the 
aggregate of eight hu dred thousand dollars, secured to be paid by 
their four hundred construction bonds or obligations of and for 
tive hundred — each, and by their six hundred construction bonds 
or obligations of and for one thousand dollars each, to the extent 
of eight hundred thousand dollars in the aggregate, to bear 
543 date on the first day of , one thousand eight hundred 
and fifty-nine, and be payable in fifteen years from the date 
thereof, which will be in the year one thousand eight hundred and 
seventy-four, at the Bank of North America, in the city of New 
York, with interest at the rate of seven per centum per annum, pay- 
able semi-annually at the Bank of North America, in said city of 
New York, on the first day of May and November in each year, to 
be secured hereby; all which bonds are to have warrants for the 
payments of the interest thereon attached and to be in the form fol- 
lowing, the respective number and amounts thereof being omitted : 
“The Mount Vernon Railroad Company acknowledges itself to 
owe Isaac Seymour, or bearer, one thousand dollars, which said 
company hereby promises to pay on presentation of this bond hereof 
at the Bank of North America, in the city of New York, on the first 
day of May, one thousand eight hundred and seveaty-four, with in- 
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terest thereou at the rate of seven per cent. per annum, — sem1- 
544 annually, on the first day of May and November in each year, 

until the said principal sum shall be paid, on presentation of 
the proper interest warrants hereto annexed, at the said Bank of 
North America. 

“This bond is one of a series of four hundred of five hundred 
dollars each and 600 of 1,000 — each, of like termand date, not ex- 
ceeding in the whole the sum of eight hundred thousand dollars, 
issued and to be issued for the purpose of the construction and the 
completion of the said railroad and the expenses incident thereto. 
Full payment of the principal and interest of the whole issue of 
these bonds is secured by a mortgage bearing even date herewith to 
the said Isaac Seymour, of the city of New York, a¢ trustee for one 
hundred thousand aeres of land in the county of Wayne, in the 
State of Illinois, granted by the said State and county for the pur- 
pose of constructing and maintaining said railroad, and also by a 
mortgage to said Isaac Seymour, as trustee of said railroad, its 
branches, end other real and personal property of said company. 

“{n witness whereof the said The Mount Vernon Railroad 

545 Company has caused this bond to be executed and attested 

in its behalf by its president and treasurer, and its interest 

warrants to be signed by its secretary, and its corporate seal to be 

hereto affixed, at the , in the State of —-—, this — day of 
one thousand eight hundred and fifty-nine.” 

Which said construction bonds or obligations, as previously 
secured by this indenture and the lands herein described and the 
avails thereof, are to constitute a primary fund for the payment of 
the principal and interest of the said bonds: 

Now, therefore, this indenture witnesseth that the said parties of 
the first part, in consideration of the premises and of one dollar to 
them severally paid by the parties of the’ second part at or before 
the ensealing and delivery of these presents, the receipt whereof: is 
hereby acknowledged, have granted, bargained, sold, remised, re- 
leased, conveyed, and confirmed, and by these presents do grant, 
bargain, sell, remise, release in full of, convey, and confirm, to the 

party of the second part, his suecessors and the survivors of 
546 them and the heirs and assigns of such survivors forever, all 

and singular the land and premises situate and lying and 
being in the county of Wayne and the State of [Illinois bounded 
and described as follows—that is to say: 

(Here follows description of property described in preceeding deed 
of trust, which, by agreement, is here omitted.) 

The whole containing one hundred and three thousand eight 
hundred and eighteen acres, less thirty-eight hundred acres pre- 
empted, together with all and singular the emoluments, income, 
and advantages, tenements, hereditaments, and appurtenances there- 
unto belonging or in anywise appertaining, and the reversion and 
reversions, remainder and remainders, rents, issues, and profits 
thereof, and alse all the estate, right, title, and interest, property, 
possession, claim, and demand whatsoever, at law or in equity, of 


cows. 


> 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 229 


the said parties of the first part of, in,and to the same, and each and 
every part and parcel thereof, with the appurtenances: 
To have and to hold all and singular the lands and prem- 

047 ~—ises hereby granted or intended so to be and each and every 

part and parcel thereof, with the appurtenances, unto the 
said party hereto of the second part, his successors and assigns for- 
ever, as joint tenants and not as tenants in common, for the uses and 
purposes in this indenture set forth and declared and subject to the 
provisions and requirements of the before-mentioned act of Congress 
of the United States and the act passed by the Legislature of the 
State of Illinois incorporating the said The Mount Vernon Railroad 
Company, and subject also to the possession, control, and manage- 
ment of the party of the second part so long as said constraction 
bonds or obligations shall remain unforfeited by the proper per- 
formance of all the stipulations thereof: Provided always, and these 
presents are upon the express condition, That if the said The Mount 
Vernon Railroad Company shall well and truly pay or cause to be 
paid to the holders of the said construction bonds or obligations and 
every of them the principal sums of money therein mentioned, ac- 
cording to the true intent and meaning thereof, with the interest 

thereon, at the times and in the manner as hereinbefore 
o48 provided, according to the true intent and meaning of these 

presents, that then and from thenceforth this indenture and 
the estate hereby granted shali cease, nuwne [become], and be utterly 
void. | 
And this indenture further witnesseth that these presents are 
made, executed, and delivered upon the terms, conditions, and 
agreements following—that is to say: 

First. That the one hundred thousand — eighteen acres of land 
cranted as aforesaid shall, within — months after the date of these 
presents, be carefully valued and appraised by the said parties of 
the first part, their officers and agents, and the relative value of each 
piece or parcel of land established for the purpose of division and 
attenement thereof into four classes of the following number of acres 
and valuations—that is to sav: Ist, first‘class, consisting of lands of 
special value, as coal fields, quarries of slate, mineral, &c., from pe- 
culiarity of location, as being near town or village, — acres; mini- 

mum valuation, — per acre. 
o49 2nd. Second class, of lands of superior agricultural qualities 
and location, — acres; minimum valuation, — per acre. 

3rd. Third class, of lands of high agricultural qualities; almost 
universal in the State of Illinois, — acres; minitaum valuation, — 
per acre. : 

4th. Fourth class, of the lowest agricultural qualities within fifteen 
miles of the road or branc-es, but all capable of cultivation, — acres ; 
minimum, — per acre, forming an aggregate valuation per acre of 
—; all of which the said parties of the first part, with as little delay 
as practicable, shall certify and declare to the said party of the see- 
ond part, by proper list and schedule, under seal, with such deserip- 
tion as shall enable the party of the second part to ascertain and 
establish the precise location, position, and boundaries of each and 
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every piece or parcel of said land, and the class to which the same 
belongs, and the price or sum for which the same — be sold or con- 
veyed, which price or sum may be varied or changed from time to 
time at the pleasure of said parties of the first part: Provided, That 
the selling price of any piece or parcel of land shall in no case 
550 _be less than the minimum valuation of the same hereinbefore 
given, and by the class to which it is allotted, until the ag- 
gregate sum actually realized and received in money and by the 
surrender of construction bonds or obligations, as hereinafter pro- 
vided, shall amount to the aggregate valuation of any of the classes 
above set forth and declared, when the said parties of the first part 
may instruct and empower the said party of the second part to sell 
and convey any remaining pieces or parcels of land of said class at 
such price as they may deem proper, even below the minimum 
valuation of the class, but not to alter or change the mode of selling 
in the appropriation of the proceeds and receipts from such sale. 
Second. That the said party of the second part, having received 
from the said parties of the first part such said list, schedule, allot- 
ment, valuations, and selling prices, shall and will grant, bargain, 
sell, and convey to all persons, bodies politic or corporate, apply- 
ing for the purchase of the land and premises above men- 
tioned, making extended payment therefor at prices not less than 
the selling’rates established by the said parties of the first 
561 part, and shall require in payment the surrender of construc- 
tion bonds or bond nearest in amount to the actual purchase- 
money and consideration of the conveyance and the payment of the 
residue of said purchase-money in cash; but in no case shall any 
piece or parcel of land be sold or conveyed by the said party of the 
of the second part without the surrender and consequent discharge 
of said construction bonds or bond, and whenever any purchaser 
may tender construction bonds or bond exceeding in amount the 
purchase-money of the land for which application is made the party 
of the second part may receive the same and pay the excess (pro- 
vided the same does not exceed two hundred and fifty dollars in 
any one case) in money to the purchaser, the intent thereof being 
thereby to anticipate the payment of said construction bonds or bond 
by the sale and conveyance of said land in manner aforesaid. 
od, third. The said party of the second part shall and will cancel 
and discharge every construction bond or obligation and _ the inter- 
est warrants therein which he may receive in payment for land 
d02 and as part or the whole consideration of each deed or sale 
by defacing the seal of the corporation in receipt thereof, and 
will make or cause to be made in or upon the face thereof a note or 
memorandum, with proper description of the land sold and con- 
veyed, with the date of the conveyance for which the same has been 
received, and cancelled in such manner and form as will enable the 
parties of the first part to trace and follow the appropriations of all 
the said construction bonds. | 
Fourth. That the said party of the second part shall and will set 
forth and declare in each and every deed of conveyance the true 
amount of the purchase-money of the land and premises conveyed 
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or intended to be conveyed thereby and the part thereof for which 
a bond or bonds may have been received, with the number and 
amount thereof, and also the sum actually paid in cash for the resi- 
due and remainder of said purchase-money, and also, whenever a 
bond or bonds exceeding the amount of the purchase-money may 
have been received in payment thereof, the amount in cash actually 

refunded to the purchaser or holder of such bond or bonds 
503 for such excess. 

Fifth. That the interest warrants of said construction bonds 
are obligations becoming due and payable during the progress of 
the work of constructing and up to —, inclusive of, & the warrants 
for the semi-annual interest becoming due and payable next after 
the completion and actual use of the main railroad and branches 
shall be paid from and out of the proceeds and avails of the said 
construction bonds or obligations as part of the cost of said road and 
branches, but that all interest warrants becoming due and payable 
thereafter when the said railroad and branches shall be put in opera- 
tion shall be paid from and out of the receipts and income from the 
use and operation of the road and branches, unless the same be in- 
adequate thereto, in which case any unpaid balance of the saine shall 
be paid from the proceeds and avails of the said bonds. 

Sixth. That the said party of the second part shall and will cede, 
set aside, and preserve all interest found as further and collateral 

security for the punctual payment of all the interest war- 
554 rants of the said construction bonds or obligations, at the 

time when the same severally becomes due and payabie, by 
the appropriation of the proceeds of sales of twenty thousand acres 
of the lands above described, set aside for this purpose and held by 
the said trustee, free from incumbrance. 

Seventh. That the said party of the second part shall and will 
manage and invest the interest fund in such manner as will render 
the same at all times readily convertible into cash, to prevent any 
delay in the payment of the interest should the provisions heretofore 
made and declared be at any time inadequate for that purpose, and 
for the payment of any deficiency will use and appropriate the said 
interest fund in following manner: First, the current interest of 
the interest fund; second, the proceeds of the sales of the above-de- 
scribed lands. 

And this indenture further witnesseth : That the said parties of the 
first part, for themselves and their successors, do covenant and agree 

that if default should be made in the payment of the 
555 interest upon the said construction bonds or obligations, so 

that a sum equal to one year’s interest of the whole amount 
of the said construction bonds or obligations alreedy issued and se- 
cured by these presents, or that if default shall be made in the pay- 
ment of the principal of said construction bonds or obligations, that 
then and from thenceforth it shall and may be lawful for the said 
parties of the second part to enter into and upon and take possession 
of all and singular the lands and all the premises included or in- 
tended to be included in this mortgage. 
And, further, that the said party of the second part, having en- 
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tered into full possession all all and singular the lands - hereinafter 
particularly set forth and described remaining unsold at the time of 
such entry, if any there be, may proceed to sell and dispose of the 
same, or so much thereof as shall be necessary for the purpose of 
paying said principal and interest, and may make such sales of the 
said premises, each and every of them, and all benefit and equity of 
redemption of the said parties of the first part therein at 
556 public auction, giving reasonable and public notice of the 
. time and place of said sale in the public newspapers of the 
State of Illinois published at Chicago and Springfield, and in two 
public newspapers of the city of New York; and as the attorney 
of the said parties of the first part, for that purpose by these 
presents duly authorized, constituted, and appointed, to make 
and deliver to the purchaser or purchasers thereof a good and 
sufficient deed or deeds of conveyanee in fee simple, and out 
of the monies arising from such sale and _ sales to retain the 
principle and interest which shall then be due on said construc- 
tion bonds or obligations for the benefit of the holders thereof, to- 
gether with the costs and charges of advertisement and sale of the 
said premises, rendering the overplus of the purchase-money (if any 
there shall be), unto the Mount Vernon Railroad Company, its suc- 
cessors and assigns forever; which sale shall forever be a perpetual 
bar, both at law and in equity, against the said parties of the the first 
part, their successors and assigns, and all other persons claiming or 
to claim the premises so sold or any part thereof by, from, or under 
them. 
557 And it is further provided that if after the said construc- 
tion bonds or obligations shall be fully paid, together with all 
arrears of interest thereon, there shall be any of the above-described 
lands remaining unsold or any of the proceeds and avails of the 
said Jands in the hands of the party of the second part unprovided 
for, then and in that case said party of the second part shall convey 
absolutely the said lands, and shall pay, transfer, and deliver said 
proceeds and avails to the said The Mount Vernon Railroad Com- 
pany, its successors and assigns forever. 

And it is here mutually agreed by and between the parties to 
these presents that the said party of the second part, his heirs, exec- 
utors, or administrators, shall not be answerable for the acts, omis- 
sions, or defaults of his attorneys hereinafter referred to, and that 
he shall be responsible for gross negligerice and willful default 
only. .. 

And it is further agreed that the said parties of the first part, 
their successors, and all and every person or persons whom- 

558 — soever lawfully or equitably deriving any estate, right, title, 
or interest of, in, or to the premises hereinbefore granted by, 

from, under, or in trust for them, shall and will at any time or times 
hereafter, upon the reasonable request and at the proper costs and 
charges in the law of the said party of the second part, his heirs 
and assigns, make, do, and execute, and cause to be made and exe- 
cuted, all and every such further and other reasonable acts, convey- 
ances, and assurances in the law for better and more effectually vest- 


M. M. WHEELER RT AL. VS. J. C. CLOYD RET AL. 933 


ing and confirming the premises hereby granted or intend- so to be 
in and to the said party of the second part, his heirs and assigns 
forever, as by the said party of the second part, his heirs and as- 
signs, or his or theircounsel learned in the law shall be reasonably 
advised or required. 

And it is further provided that the parties of the first part shall, 
upon the request of the party of the second part, designate and ap- 
point a commissioner, resident of the said county of Wayne, to make 
and execute conveyances of said land to purchasers thereof, as herein 

provided, and generally to carry into effect the provisions 
559 ~—hereof, and that the said party of the second part may exe- 

cute and deliver fo power of attorney to such commissioner 
authorizing and empowering them duly to make, execute, and 
deliver in his behalf, as such trustee, deeds and conveyances to the 
purchasers of such lands as may be proper, and to do such other 
acts and things as may be necessary to carry into effect the provis- 
ions of this instrument, and the execution of such conveyance by 
the said commissioner, when so empowered by the said party of the 
second part, shall be effectual to confirm and establish in such pur- 
chasers, respectively, all of the right, title, interest, and estate of the 
said party of the second part as fully, to all intents and purposes, as 
if the said party of the second part had personally made and exe- 
cuted the same. 

In witness whereof the said parties of the first part have herewith 
set their hands and seals and the seal of the said county 
court the day and year first above written. 

S. J. R. WILSON, [ SEAL. ] 
Co. Judge. 
THOMAS M. SCOTT. Femat.) 


560 Signed, sealed, and delivered in presence of— 
B. L. VORHEES. 


[SEA L. | 


STATE OF ILLINOIS, 
Wayne County. 


I, J. W. Barnhill, clerk of the county court of said county of 
Wayne and State of Illinois, do hereby certify that the above- 
named S. J. R. Wilson, Co. judge, and Thomas M. Scott, associate 
judge, personally appeared before me and acknowledged that they 
signed the foregoing mortgage and for the purpose therein named. 

Given under my hand and the seal of said court this the 20th day 
of April, A. D. 1859. 

Foaan) J. W. BARNHILL, Clerk. 


Filed 3rd May, 1859. 
R. B. SLOCUMB, Clerk. 

Srate OF ILLINOIS, | . 

Wayne County, f° 


I, John L. Handley, clerk of the cireuit court and ez officio 

561  ~recorder within and for the county of Wayne and State 
aforesaid, do hereby — that the above and foregoing is a 
30—147 
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true and perfect copy of a mortgage given by the county court of 
Wayne county, Illinois, to Isaac Seymour, of the city of New York, 

as appears from the records in my office. 
In witness whereof I have hereunto set my hand and official seal, 
at my office, in Fairfield, this 3rd day of November, A. 


(seat) Toro 
JOHN L. HANDLEY, Clerk. 


562° Stipulation of Parties on Evidence. 


In the United States Circuit Court, Southern District of Illinois. 


MES (. , ' 
JAMES ss CLOYD Bill for Refore- 
' :, closure. 
CLARISSA JORDAN ef al. and Consolidated Causes. 


It is hereby stipulated that the several mense conveyances as set 
forth in the several bills herein are correctly set forth in said bills, 
and that said complainants derive title as therein set forth, without 
admitting, however, the execution or legality of the mortgage claimed 
to have been made by Wayne county, Illinois, on April 20, 1859, 
the object and intention of this stipulation being to avoid the neces- 
sity of introducing in evidence the several conveyances made by 
the master in chancery, as set forth in said bills, and the subsequent 
conveyance by which complainants claim. title. 

E. BEECHER, Sol. for Complainant. 
R. P. HANNA & H. TOMPKINS, 
For Respondents. 


(Endorsed :) Filed October 2d, 1885. J. A. Jones, clerk. 


563 Defendants’ Evidence. 


Circuit Court United States, Southern Dist. Ill. January Term, 


1885. 
ELIZABETH = TAYLOR et al. Chancery. Bill to 
J. B. Bozartu et al. and Consolidation Cases. seerepemaens 


To Edwin Beecher, H. C. Whitney, & W. B. Scates, att’y- for deft-: 


In accordance with the order of the circuit court U. S., entered 
for either party to take depositions on notice, take notice that on 
the Ist day of April, 1885, between the hours of 10 o’clock a. m. and 
6 o’clock p. m., and to be continued from day to day, at Fairfield, 
before John L. Handley, notary public, the respondent- will proceed 
to cause to be taken the deposition of S. J. R. Wilson, R. E. Mabry, 
J. E. Wilson, R. P. Hanna, & others residing in the said county of 
Wayne, to be read in evidence on the trial of this cause, and on 


~v 


oe 


i 
! 
oo 


There are a few tracts that I have not included, there being no date 
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motion to dissolve the injunction therein had on the part of 
564 respondents, at which time and place above mentioned for 
the taking of such deposition you can appear and cross-ex- 
amine the said witnesses if you shall see fit so to do. 
Dated this 23rd day of March, 1885. 
Fairfield, Wayne county, Illinois. 
R. P. HANNA, 
H. TOMPKINS, 
Att’y- for Respondents. 


Endorsed: Fairfield, Ill., March 27, 1885. 
I hereby acknowledge receipt of copy of the within notice this 25 


day of March, 1885. 
EDWIN BEECHER, 
Att'y for Compl'ts. 


Depositions taken before John S. Handley, notary public in and for 
the county of Wayne and State of Illinois, at bis office, in Fair- 
field, in said county and State, to be used in evidence in the case 
of Elizabeth H. Taylor et al. v. J. B. Bozarth et al. and consolida- 

tion cases, in chancery, now pending in the circuit court 
565° of the United States for the southern district of Illinois, in 
accordance with the notice hereto attached. 


And now,on this Ist day of April, A. D. 1885, personally appeared 
at my office Edwin Beecher, attorney for the complainants, and HH. 
Tompkins, attorney for the respondents, and Joun C. ALEXANDER, & 
witness for the respondents, being first duly sworn according to law, 
on his oath deposes and says: 


Testimony of John C. Alexander. 


Q. 1. State your name, age, occupation, and place of residence. 

Ans. My name is John C. Alexander; aged 50 years; cierk ; and 
place of residence, Wayne county, linois. 

Q. 2. State if you have examined the sale of the swamp lands of 
Wayne county, as appears of record, the date and number of 40-acre 
tracts so sold since and including 1859 after April 20th; if so, state 
the number sold each year and when all was sold after that date. 


Obj. to. 


Ans. I have examined Exhibit M, a certified copy of the swam 
lands sales by the Wayne county clerk, and I find that there were sold 

in 1859 after the 20th of April, 24 forty-acres tracts ; in 1860, 
566 16 forty-acre tracts; in 1861, 7 40-acres tracts ;-in 1862, 24 

forty-acre tracts; in 1863, 400 forty-acre tracts; in 1864, 417 
forty-acre tracts ; in. 1865, 341 forty-acre tracts; in 1866, 105 forty- 
acre tracts; in 1867, 44 forty-acre tracts; in 1868, 2 forty-acre tracts, 
besides what was sold to the Ills. Southeastern Railway Company. 
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to the sale of the same from the county. All of the lands were sold 
that was remaining in the year 1868 on the 13th day of October. 


Obj. to. 


(The above questions and answers are excepted to by the com- 


plainants’ attorney.) 
J. C. ALEXANDER. 


Subscribed and sworn to before me this 1st day of April, A. D. 
1885. 
JOHN S. HANDLEY, N. P. 


The respondents introduces certified copy of record of proceed- 
ings in the case of Kennicott et al. vs. The Board of Supervisors of 
Wayne County ef al., in the Supreme Court of the United States, so 
much thereof as recites the 3d amended bill in said cause appearing 
on pages 23 to 30, inclusive, of the said printed record; also con- 


tract made with Vanduser, Smith & Co., and the assignment 


567 of the same to the Mount Vernon Railroad Co., as appearing 

in said record on pages 45 to 50, inclusive; also deed to 
Charles Wood, trustee, for the benefit and use of the Belleville and 
Fairfield and other railway companies by Wayne county, and the 
reconveyance back by the said Charles Wood to Wayne county, as 
appears on pages 116 to 125, both inclusive; the above to be read 
in evidence in this cause or a certified copy thereof to be made and 
filed herein. . 

The respondents also introduces a certified copy of the proceedings 
of the circuit court of the United States for southern district of 
Illinois, June Ist, 1868, and thereafter in the case of J. W. Ken- 
nicott et al. vs. The Board of Supervisors of Wayne County et al., in 
chancery, marked Exhibit “H,” being the proceedings in the said 
court for foreclosure of the mortgage of the Mount Vernon Railroad 
Company, the decree, sale, confirmation, and purchase in of the 
same by The Mount Vernon Railroad Company, the defendant 
therein, aud being omitted from the record in the appeal taken in 
the above cause to the Supreme Court of the United States. 


Obj. to. 


568 Also at the same time and place Josern EF. WILSON, a wit- 
| 


ness for the respondents, personally appeared before me, and, - 


after being first duly sworn according to law, on his oath deposes 
and says: 


Testimony of Jos. FE. Wilson. 


Q.1. State your name, age, occupation, and place of residence. 

Ans. My name is Joseph E. Wilson; aged 37 years; occupation, 
clerk of Wayne county; residence, Wayne county, Ills. 

Q. 2. State if you have examined the records of Wayne county 
and find thereon a correct copy of the order here shown to you, 
marked Exhibit “ F.” : 
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Ans. Yes; I find it, with the exception of the convening order of 
the terms—a correct copy of the record. 

Q. 3. Examine Exhibit “G,” here shown you, and state if you 
have compared that with the record in your office; if so, state if it 
is a correct copy thereof. 

Ans. I have compared it with the record in my office, and I find 
it a correct copy of the record. 

Q. 4. Examine also Exhibit “I,” here shown to you, and state if 

you have compared it with the record; and, if so, state if it 
569 ~=is a correct copy. 
Ans. I have compared it with the record, and I find that 
it is a correct copy. 


The respondents here introduces a record of the county court from 
March, 1851, to the November term, 1876, inclusive. 


Q. 5. State if you have examined that record in your office; and, 
if so, state if it purports to be a record of the proceedings of the 
county court of Wayne county for that period as kept in your 
office. 

Ans. I have examined the record in my office, and it purports to 
be a record of the county court for the time stated. 

Q. 6. State if these orders, marked Exhibits F, G, & I, which you 
have identified, are they correct copies of that record. 

Ans. I find Exhibits F and G in the record identified, and the ex- 
hibit marked I in Book “B” of the County Court Records. 

Q. 7. State if you have examined the records of the proceedings 
of the county court. And, if so,do you find any order calling a 

special meeting of the county court for April 20th, 1859? 
570 Ans. I find no record of a cai! for a special meeting at that 
time. | 


X examined: 
Q. 1. State if you find a record of a special meeting held on the 
20th of April, 1859. . 
(This question is objected — by respondent as being incompetent 
and improper.) 


Ans. Yes; there is a record of such a meeting. 
Q. 2. You answered before that you did not find a record of a call 


. for the meeting of April 20th, 1859. What book did you referred 


to at that time? 

Ans. I referred to the book in which I find the record of the meet- 
ing of April 20th, 1859. I have not examined the whole book, but 
only that part of it where the record of the meeting is entered. 


Re-examined : 


(. 1. Examine the record from the regular March term, 1559, to 
what purports to be the special term of April 20th, 1859,.and see if 
you find any order for a special term for April 20th, 185%. 

Ans. | have examined the record, and I tind none. 
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571 (The complainants objects to all questions and answers on 
direct examination and re-examination. 
And the respondents object to the questions and answers on the 
cross-exam ination.) 


J. E. WILSON. 


Subscribed and sworn to before me this lst day of April, A. D. 
1885. 
. JOHN L. HANDLEY, WN. P. 


Adjourned until 9 o’clock a. m., April 2nd, 1885. 


And now, on this 2nd day of April, 1885, personally uppeared be- 
fore me SAMUEL J. R. Witson, a witness for the respondents, who, 
being first duly sworn according to law, on his oath deposes and 
says: 

Testemony of S. J. R. Wilson. 


Q. 1. State your name, age, occupation, and place of residence. 

Ans. My name is Samuel J. R. Wilson; aged 68 years ; occupa- 
tion, farmer; residence, Wayne county, Illinois. 

Q). 2. State if you were county judge of Wayne county in the year 
1859; if so, for what period of time. 

Ans. I was county judge of Wayne county from 15857 to 

1861. | 
572 Q. 5. State if you had anything to do with the signing of 

what purported to be a deed of trust and mortgage of the 
swamp lands of Wayne county—about 100,000 acres—dated April 
20th, 1859, to the use of the Mount Vernon Railroad Company, to 
secure the payment of $800,000 of their bonds to be issued; if so, 
state the circumstance of their preparation and their presentation 
for your signature. State when and where it was done and what 
was the consideration. 

Ans. I did. The trust deed and mortgage were brought here 
already prepared by b. L. Voris, one of the firm of the Mt. Vernon 
Railroad Co., and Gov. Casey and J. T. Vanduser, and, I think, A. 
M. Grant, who were also members of the same firm. These partiés 
presented the instruments to me for my signature, and there was no 
other members of the county court present at that time but myself. 
My remembrance is that I signed the instruments in my office of 
county judge in Fairfield, Ills. There was present at the time of 
signing Thos. M. Scott, who was also a member of county court of 

Wayne county, who also signed the instruments. The con- 
573 sideration was the building of a railruad from Mt. Vernon to 

Fairfield and equip-ing the same, and also the operating of 
the railroad. 

Q. 4. State if the former contract made by Wayne county with 
Vanduser, Smith & Co. was in force at that time; and, if so, what 
was said about that contract being the consideration. 

Aus. [t was. The contract was the consideration, and they were 
to build the railroad according to the specifications of that contract. 


— 


i 
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Q. 5. State if anything was said about their having an assignment 
of said contract; if so, state fully what was said. 

Ans. They, the Mt. Vernon Railroad Co., said they had the assign- 
ment of the contract made by the county with Vanduser, Smith & 
Co. and induced us to believe so, and that was the reason we signed 
the trust deed and mortgage. 

Q). 6. State if there was any regular meeting of the county court 
or any call for a special meeting for April 20th, 1859. 

Ans. There was not. 
574 Q. 7. State the circumstance of you and Scott getting to- 
gether that day, the place, and fully the negotiations for your 
signatures with the parties you have named. 

Ans. I was living in Fairfield; Major Scott was living in the 
country, and whether he came to town or was sent for I do not 
recollect. Hewas here. The consultation was held at my residence, 
in Fairfield, and a good deal of the time out under an oak tree in 
front of my residence. They were to fully complete and equip and 
run the said railroad. 

Q. 8. Examine Exhibit X here handed you and state if it is a> 
true copy, as examined by you, of a record of the proceeding of the 
county court April 20th, 1859. State, if you know, how it came of 
record and what you may know about it, fully. 

Ans. I have examined the exhibit, and it is a true copy of the 
record, I think I wrote out something df the kind, but I don’t 
know how it becanie of record. I know nothing about the record 

further than I have stated. 
975 Q. 9. State who was the other judge of the county of Wayne. 
Did he live in the county at the time you and Scott signed 
said instruments; and, if so, did you give him any notice of a 
special meeting of the court” 

Ans. Wm. Irwin was the other associate judge. He lived in 
Wayne county at the time. I gave no notice to him, for we had no 
special meeting at the time. 

Q. 10. State what was said and done, if anything, about the Mt. 
Vernon Railroad Co. executing a mortgage on all their property at 
the time you and Scott signed what purported to be the trust deed 
and mortgage on said lands. 

Ans. It was understood that they had done so. 

Q. 11. State if you went to New York city after the execution of 
said instruments, and if you took an active part in trying to build 
said railroad. 

Ans. I went to New York city some time afterwards and did all I 

could to further its success. 
576 Q. 12. State where the office of the Mt. Vernon Railroad 
Co. was kept after the execution of the instruments. 

Ans. It was kept in No. 14 Wall street, New York city. 

(). 13. State if you held any official position in the Mt. Vernon 
Railroad Co.; if so, what and how long? 

Ans. I did: I was a director from some time in 1859 until its 
collapse. 

Q. 14. State how much stock you held and how mucli it cost 
you. 


240 M. M. WHEELER RT AL. VS. J. C. CLOYD ET AL. 


Ans. I think there was transferred to me $20,000 of stock. I did 
not pay anything for it. 

Q. 15. State if the contract made by Vanduser, Smith & Co. was 
ever fulfilled by them or any one of them. 

Ans. It was never fulfilled, nor any part, that I ever knew of. 

Q. 16. State how long you have lived in Wayne county, and 
would you have known if any work had been done”? 

Ans. I have lived in Wayne county 63 years past. I certainly 
: would have known if any work had been done. 

O77 Q. 17. Examine Exbibit “G,” extending the time of Van- 

duser, Smith & Co. and their assigns in which to commence 
and complete the railroad under the contract, and state by whom 
and where the same was got up and if you had anything to dowith 
placing it on the record. 

Ans. I have examined the exhibit. It was got up in court by 
the request of the company. I don’t recollect of having anything 
more to do with it, only as a member of the court. 

Q. 18. Are you the person mentioned in Exhibit G to whom a 
plat of the located line in Wayne county as far as Fairfield by the 
15th day of April, 1860, was to be presented and filed? If so, state 
if any such plat was filed or left with you. 

Ans. Iam the person referred to. The plat was never filed or 
presented to me. 

Q. 19, State if there was any work done after the extension. 

Ans. Not to my knowledge. 

Q. 20. State about what time the effort to build the railroad was 
abandoned. 

Ans. In the latter part of 1860 or the fore part of 1861. 
578 It was in the fore part of 1861 that I left New York for the 
last time. 

Q. 21. State, if you know, in whose hands the bonds of the Mt. 
Vernon Railroad Co. were at the time the building of the railroad 
was abandoned. 

Ans. All that I knew anything about was in the hands of Charles 
W. Lewis. They were pretty well scattered. 

Q. 22. State if any of the bonds were sold or negotiated by or — 
the railroad company; if so, how many. 

Ans. There never was a bond sold or negotiated by me or by the 
railroad Co., to my knowledge. 

Q. 23. State if you had or sold any bonds either for yourself or the 
county of Wayne. 

Ans. I never had any bonds or sold any for myself or Wayne 
county. 

Q. 24. State your transactions, if any, with the bonds; state fully. 

Ans. I received some or gave an order for them, but they were 
never in my hands. 

Q. 25. State if you remember of the railroad companies desiring 

bonds to be taken from the hands of Ira Hersey and if you 

579 had anything to do with the transfer of these bonds; if so, 
state fully. 

Ans. I think it was thought best by the company that the bonds 


{ 
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should be removed. I had something to do with them, but I don’t 
remember now what it was. I never took them out of the hands of 
the company. 

Q. 26. Examine Exhibit “I” here presented to you and state what 
you may know about the county of Wayne selling the lands under 
that order; and, if so, state whether the lands after the date of the 
order was sold generally to any that might want to purchase. 

Ans. I know nothing about the order. I bought 80 acres after 
that order and know of others buying by hearsay. I did not see 
them buy; I was in the army at that time. 

Q. 27. State if the lands were generally sold by the county after 
the order and occupied by the purchasers. 

Ans. I know of some of the lands being occupied ; parties claimed 
they had purchased the land. 

Q. 28. State if there was any difference in the price of the 
080 lands before or after the execution of the trust deed and 
mortgage. : 

Ans. There was no difference that I know of. 

Q. 29. State if Isaac Seymour abandoned his trust, or what you 
may know about. 

Ans. The last time I saw Isaac Seymour was early in 1861, and 
he said the whole thing had fell through with and gone to the board 
or under. ee 


X exumined: 


Q. 1. You speak of the consideration of the contract entered into 
by yourself and Thos. M. Scott April 20th, 1859. Do you mean by 
that contract the deed of trust and mortgage executed to Isaac 
Seymour? 

Ans. I do. 

Q. 2. Was there any other contract executed by yourself and 
Thos. M. Scott at that time? 

Ans. There was not. 

Q. 3. Did the said deed of trust and mortgage recite the contract 
for which they were issued ? 

Ans. I don’t remember. 

Q. 4. Will you state if the record from which Exhibit X 
581 was taken is a record of the proceeding of the county court? 
Ans. It is. 

Q. 5. Have you examined the signatures on the record purport- 
ing to be vours and Thos. M. Scott’s; if so, are they genuine? 

Ans. Mine looks like it is my signature? 

Q. 6. Who was Charles W. Lewis referred to in your answer to 
question No. 21? 

Ans. He was the treasurer of the railroad Co. 

Q. 7. You speak of bonds being in his hands at the time of the 
abandonment of the railroad project. Have you any actual knowl- 
edge of any bonds being in his hands at that time; and, if so, what 
ones ? 

Ans. I have no knowledge of it, only what he told me. 
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Q. 8. Did you, as agent or commissioner of Wayne county, having 
control of the bonds in question ? 

Ans. I never exercised any control of the bonds except to assist in 
transferring them from Hersey to Isaac Seymour. 

Q. 9. Were you in your business to New York in your efforts to 
secure the completion of the railroad acting for or under the direc- 

tions of the official authority of Wayne county ? 

582 Ans. | went there once or twice at the request of the county 

. to see what was causing the delay. At other times I went 
there at the request of the company, and when I| went at the request 
of the company it was as a director, but I tried to guard the interest 
of the county. 

Q. 10. By whom were your expenses paid on your visits to New 
York? 

Ans. Sometimes by the railroad company, and one or two times 
ny expenses were paid by the county. 


Re-examined: 


Q. 1. You state in your former examination that the representa- 
tives of the Mt. Vernon R’y Co. represented to you and Thos. M. 
Scott that they had acquired and then had the contract of Vanduser, 
Smith & Co. by assignment. State if that contract was afterwards 
assigned to the Mt. Vernon R’y Co.; and, if so, at what date. 

Ans. It was generally understood it was assigned. I can’t answer 

when it was assigned ; I did not see the assignment. 
583 Q. 2. You state that all you know about Lewis having the 
bonds in his possession was his statement. State if the com- 
pany did not have a safe in which the treasurer kept the bonds. 

Aus. The company had a safe in the office. 

All the questions of the respondents and the answers thereto are 
objected to by the complainants. 

The respondents objects to all the questions of the complainants 


and the answers thereto. 
S. J. R. WILSON. 


Subscribed and sworn to before me this 2d day of April, A. D. 
1885. 
JOHN L. HANDLEY, NX. P. 


The respondents here introduce as evidence a certified copy of the 
mortgage executed by the Mount Vernon R. R. Company to Isaac 
Seymour, and is hereto attached and marked Exhibit “ D.” 


Testimony of David H. Holman. 


Also at the same time and place came Davin H. Hormay, a wit- 
ness for the respondents, who, being first duly sworn accord- 
084 ing to law, on his oath deposes and says: 


Q. 1. State your name, age, occupation, and place of residence. 
Ans. My name is David H. Holman; aged 26 years; occupation, 
deputy circuit clerk of Wayne county ; residence, Wayne county. 


> 
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Q. 2. State if this book shown you, marked record K, is a record 
of deeds in your office. 

Ans. Yes, sir. 

Q. 3. Examine page 251 and state who is the grantor and who 
are the grantees in the deed there recorded. 

Ans. The grantor is the county court and the grantees are Thos. 
Cooper, John Moore, C. L. Orgam, Sylvester Rider, L. J. S. Turney, 
Thos. H. Lowrey, John Wilson, John Trousdale, Henry Holtezlousen, 
J. J. R. Turney, Samuel Cope, and Edward Bonham. 

Q. 4. State the date of the deed, what ‘t purported to convey, and 
its consideration and terms of forfeiture, if any. 

Ans. It is dated August 24th, 1857; it purported to convey all 

of the swamp lands of Wayne county unsold at that 
085 date; it- consideration was the building of a railroad from 

the Wabash river through Wayne county or from the Ohio 
river through Wayne county within three years from the date 
thereof, with an extension of two years, and if the grantees failed to 
build said railroad within the time stated the lands were to be for- 
feited to the county. 

Q. 5. State if you have examined —; and, if so, do you find any 
reconveyance to the county of Wayne by said grantees? 


Ans. I have, and did not find any. 
DAVID H. HOLMAN. 


Subscribed and sworn to before me this 2nd day of April, 1885. 
JOHN L. HANDLEY, N. P. 


The complainants objects to all the above questions and the 
answers thereto. | 


Also at the same time and place came Jonn WILSON, a witness 
for the respondents, who, being first duly sworn according to law, 
on his oath deposes and says: 


Testimony of John Wilson. 


586 Q. 1. State your name, age, occupation, and place of resi- 
dence. 

Ans. My name is John Wilson; aged 65 years; occupation, farmer ; 
my residence, Wayne county, Ills. 

Q. 2. State if you were one of the twelve, consisting of Thos. 
Cooper et al., citizens of Wayne county, to whom the county con- 
veyed the swamp lands in 1857 for the purpose of building a rail- 
road. 

Ans. I was. 

(). 3. State whether any work was ever done under that contract 
by the twelve, or under their direction. 

Ans. There was not. 

Q. 4. State whether you ever conveyed your interest under the 
deed. 

Ans. We were called together without question, and there was some 
talk of conveying the lands to Gen. Pickering, but we did not re- 
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convey to the county. I am not sure whether we conveyed to Pick- 
ering or not. : 

Q. 5. State what interest Gen. Pickering had in the railroad and 
what was the occasion of your meeting to consider the question of 
conveying to him. 

Ans. My understanding was that Gen. Pickering had 

587 bought out the right of way and franchise of the State of 

Illinois of the railroad from Mt. Carmel to Alton, in this 

State. The occasion of our meeting was the county had made a 

contract with Vanduser, Smith & Co., and Gen. Pickering claimed a 

prior claim to the line of railroad. I think Pickering survey was 

made and the line located before the contract was made between the 
county and Vanduser, Smith & Co. 

Q. 6. State if Gen. Pickering did any work on his line after the 
contract was made with Vanduser, Smith & Co. 

Ans. I don’t remember if it was before or after, but he did work 
on the line after the conveyance was made to the twelve by Wayne 
county. 

Q. 7. State if the contract with Vanduser, Smith & Co. was made 
while the contract with the twelve was in force. 

Ans. It was. 

Q. 8. State what you may remember, if anything, of there being 
a strife between Pickering, on the one part, and Vanduser, Smith & 
Co., on the other, as to who had the priority of right to build the 

proposed east and west railroad through the county. 
588 Ans. There wasastrife between them. They both had lines 
surveyed and did work on each line. I don’t remember if the 
strife was about the priority of claim or not. I recollect that Pick- 
ering claimed a priority of claim. 


(The complainants enter their objections to all the above ques- 


tions and answers thereto.) 
JOHN WILSON. 
Subscribed and sworn to before me this 2d day of April, 


A. D. 1885. 
JOHN L. HANDLEY, UN. P. 


STATE OF ILLINOIS, ) ans 
Wayne County, f°°"' 


I, John L. Handley, a notary public in and for the said county 
and State, do hereby certify that the above evidence was taken 
before me in my office, in Fairfield; that each of the above-named 
witnesses were duly sworn according to law before their evidence 
was written down, and that afterwards the evidence written was 
read to them and they each signed their names thereto and sworn 

that the matters and things therein contained were true, and 
989 that evidence was taken in the presence of Edwin Beecher, 
an attorney for the complainants, and H. Tompkins, an 
attorney for the respondents. 


ef 
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[seat] In witness whereof'I have hereunto set my hand and 
‘4 seal this 2nd day of April, A. D. 1885. 

JOHN L. HANDLEY, 
N. P., Wayne Co., Ils. 


590 Exuisit “ F” to Testimony or J. E. Winson. 
Exhibit F 
Order Passed September Special Term, 1855. 


Ordered, That the clerk of this court be required to advertise for 
a poll to be opened at the ensuing November election, that the peo- 
ple may vote for or against the county court of said county giving 
as a bonus twenty-five hundred acres of our swamp lands per mile 
to any responsible company that will build a railroad through 
said county, commencing at a suitable point on the Central rail- 


road and running east by the way of Mt. Vernon and Fairfield 


to the east line of Wayne county or to Mt. Carmel, on the Great 
Wabash river. 

Ordered, That the Independent Press and all other papers favora- 
ble to a railroad on said contemplated line and extending to Saint 
Louis be requested to publish the foregoing order. 


October special term, 1855. 


Whereas at a meeting of the citizens of Wayne county held atthe 
court-house, in Fairtield, on Saturday, the 6th inst. for the pur- 
pose of taking into consideration the sabject of our swamp lands as 
a bonus for the building of a railroad through our county, the meet- 
ing was organized by calling E. A. Spooner to the chair and ap- 
pointing Thomas Lowry secretary, when the following was adopted 
by the meeting without a dissenting voice, to wit: 

Whereas the recent action of the county court, if approved by the 
people, would limit the said county to giving only the amount of 
swamp lands prescribed, which might retard our getting a railroad 
in a speedy way: Therefore 

Resolved, That the said county court be requested to order 
a vote “for a railroad” and “against a railroad,” and if a ma- 
jority of the votes in the county be cast for a road the said county 
court shall give our swamp lands or such part thereof as shall be 
necessary to secure the building of a railroad through Wayne 
county. 

It is therefore ordered that the clerk of this court be required to 
advertise for a poll to be opened at the different precincts of Wayne: 
county at the ensuing November election, that the electors may vote 
for a railroad and against a railroad, in pursuance of the foregoing 
resolution. 


i 
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591 Exuisit “G” to Testimony or J. E. WItson. 
Exhibit G. 
Board of supervisors. March term, A. D. 1860. 


Marcu 9ru, 1860. 


Present: S. J. R. Wilson, county judge; Thomas M. Scott, asso- 
ciate; William Irwin, associate. 

On Friday, being the fifth day of the term, it is ordered by 
the court that the contract with Vanduser, Smith & Co., entered 
into by Wayne county, of the one part,and Vanduser, Smith & 
Co., of the second part, on the 19th inn of November, A. D. 1858, 
for the completion and construction of a railroad through said Wayne 
county, be so amended as to give the said Vanduser, Smith & Co. 
or their assigns an extension of ten months in which to complete 
said railroad to Fairfield, in addition to the time mentioned and speci- 
fied in said original contract, and also an extension of eighteen months 
in addition to the time mentioned and specified in saidoriginal contract 
for the completion of said railroad to the eastern line of said county, 
and said Wayne county hereby agrees to faithfully execute and per- 
form all the covenants, conditions, agreements, and stipulations 
mentioned in said original contract to be performed by and in be- 
half of said Wayne county unto said Vanduser, Smith & Co. or their 
assigns in case said Vanduser, Smith & Co. or their assigns shall 
have said railroad completed to Fairfield by the 19th day of Septem- 
ber, A. D. 1861, to the eastern line of said Wayne county by the 19th 
day of May, A. D. 1862, as fully in every respect as though said 
railroad had been completed to Fairfield by the 25th day of Decem- 
ber, A. D. 1859, and to the eastern line of said Wayne county by 
the 19th day of November, A. D. 1860, as stipulated in said original 
contract. 

This extension is made upon this express condition: That said Van- 

duser, Smith & Co. or their assigns furnish to S. J. R. Wilson, 
592 county judge of said Wayne county, a plat of the located line 

through said Wayne county as far as Fairfield by the 15th day 
of April, A. D. 1860, and make a bona fide commencement of the grad- 
ing in said Wayne county on said line by the 15th day of May, A. 
D. 1860, and keep at least fifty hands employed at said grading in 
Wayne county for the space of six months, and after the expiration 
of said six months from the said time of commencing said grad- 
ing said Vanduser, Smith & Co. or their assigns shall have and 
keep employed at said grading upon said line at least one hundred 
hands, unless prevented by the inclemency of the weather; and in 
ease said Vanduser, Smith & Co. or their assigns shall fail to 
keep, said hands employed upon said line at said grading as 
aforesaid until said grading is completed for the space of one 
month, unless prevented by the inclemency of the weather as afore- 
said, or shall fail to keep and perform any of the other conditions 
of this supplement, then this order and everything herein contained 
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shall cease and be null and void: otherwise to remain in full force 
and effect. 


S. J. R. WILSON, 


County Judge. 


THOMAS M. SCOTT. 
WILLIAM IRWIN. 


593 Exurpit “I” to Testimony or J. E. WILson. 
Book B, page 184. 
Exuisir I. 


December Special Term, A. D. 1862. 


DECEMBER Ist, 1862. 


Order to Sell Swamp Lands. 


It is hereby ordered that Charles Wood, drainage commissioner, 
be, and he is hereby, authorized to sell the swamp and overflowed 
lands at private sale at two dollars per acre, on the following con- 
ditions, to wit: Any person that is now Living on said swamp lands 
shall be entitled to file his claim and enter said lands within twelve 


nee 


from the date of this order, to the exclusion of all others. 


months from the date of this order, to the exclusion of all others. 
Second. The person having improvements on said land shall be 
entitled to file his claim and enter said lands within twelve months 


And it is further ordered that any person wishing to purchase any 
of said lands for actual settlement or cultivation or for the benefit 
of timber to support their farms shall have the right to deed said 
land, by filing their affidavit to that effect, in any quantity not 
exceeding one hundred and sixty acres, by paying down one-third 
and the balance in one and two years, with six per cent. per annum. 
And it is further ordered that the drainage commisssioner pay all 
the money that accrues from the sale of said swamp lands, as above 
stated, not otherwise appropriated, to the treasurers of the several 
towns in said county, according to the number of children in each 
township over the age of five and under twenty-one years, to be 
used as a school fund for the support of common schools; and it is 

| ordered that said commissioner make an annual report of his acts 


at the December term of this court. 


[Endorsed:] In circuit court U. S. Court, southern dist. Til. 
January term, 1885. Elizabeth H. Taylor et al. vs. J. B. Bozarth e 
al. and consolidated cases. Depositions filed, taken on motion to 
dissolve injunction. Filed April 8, 1885. Cost, $15.00; p’d by 


respondent. 


sna. —_ ~— — te 
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594 Exuipit X To Testimony or S. J. R. WILson. 
Ex. X., 


April special term, 1859. 


At a special term of the county court of Wayne —, begun and held 
at the court-house, in Fairfield, on the 20th of April, 1859. 

Present: Hon. 8. J. R. Wilson, judge; T. M. Scott, associate ; J. 
W. Barnhill, clerk. 


Order of County Court of Wayne County. 


And now, on this day, the court executed to Isaac Seymour, of the 
city of New York, a deed of trust to certain swamp and overflowed 
lands lying in Wayne county. The conditions and provisions of 
said trust deed will more fully appear by reference to said trust deed, 
which is entered of record in the recorder’s office of said county in 
Mortgage Book B, pages 330 to 341; and also executed a mortgage 
on the same lands to the said Isaac Seymour as collateral security 
to enable the Mt. Vernon Railroad Company to procure money to 

build the railroad through Wayne county from the eastern 
595 boundary of said Wayne county to Mt. Vernon, in Jefferson 

county, and which mortgage referred to and is recorded in 
the recorder’s office of said Wayne county in Mortgage Book B, 
pages 341 to 359. 

And it is ordered by the court that Sm. J. R. Wilson be, and he is 
hereby, appointed a commissioner to act as the attorney of said Isaac 
Seymour, as aforesaid, in the said county of Wayne, State of Illinois. 

S. J. R. WILSON, Co. Judge. 
THOS. M. SCOTT. 


596 Exurpbit “ D” to Depositions or DEFENDANTS. 


Mortgage of the Mount Vernon Railroad Company to Isaac Seymour, Esq 


[On margin in pencil:] 168 was omitted from the record in 
taking the appeal to the supreme court. 


This indenture of mortgage, made the twentieth day of April, in 
the year of our Lord one thousand eight hundred and fifty-nine, be- 
tween the Mount Vernon Railroad Company, a corporation created 
by an act of Legislation of the State of Illinois approved on the 15th 
day of February, in the year of our Lord one thousand eight hun- 
dred and fifty-five, of the first part, and Isaac Seymour, Esquire, 
cashier of the Bank of North America, of the city of New York, 
trustee, as hereinafter mentioned, of the second part, witnesseth : 

Whereas the parties of the first part, for the purpose of raising 


funds from time to time for the construction and completion of the. 


railroad and branches authorized by the provisions of the said act 
of incorporation and for the purchase of iron and other materials to 
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be used therein and for the expences of the organization and main- 
tenance of the said ‘corporation and compensation of the officers and 
agents, trustees, engineers, and other necessary assistants, propose 
to execute and deliver their construction bonds or obligations, 
O97 in pursuance of the provisions of the act aforesaid, and thereby 
to become indebted to divers persons, bodies politic or corpo- 
rate, who shall become holders of the said construction bonds or 
obligations, in the just and full sum, in the aggregate, of eight bun- 
dred thousand dollars, lawful money of the United States of America, 
secured to be paid by their six hundred construction bonds or obli- 
gations of and for one tlYousand dollars each and by their four hun- 
dred construction bonds or obligations of and for five hundred dol- 
lars each, providing for the payment unto said persons, associations, 
bodies politic or corporate, and their executors, administrators, suc- 
cessors, survivors, and assigns, respectively, of one thousand dollars 
and five hundred dollars named in said construction bonds or obli- 
gations, respectively, on the first day of March, which will bein the 
year one thonsand eight hundred and seventy-four (1874), and also 
interest for the same at and after the rate of seven per centum per 
annum, payable on the tirst day of every month of Mareh and Sep- 
tember ensuing the date of the said construction bonds or obligations 
until the principal sums and interest named in said construction 
bonds-or obligations, respectively, shall be severally paid and satis- 
fied in the manner and form in the said construction bonds 
598 or obligations set forth and declared, as by reference thereto 
will more fully appear— 
The payment of which construction 

Wayne Co. mortgage. bonds is primarily secured by a mortgage 

on one hundred thousand aeres of land in 
said county of Wayne, bearing even date herewith, executed by the 
judges of the county court of said county pursuant to the charter of 
said Mount Vernon Railroad Company as provided in said mort- 
gage: 

Now, therefore, thisindenture witnesseth : Thatthe said The Mount 
Vernon Railroad Company, under and pursuant to the powers vested 
in it by the laws of the State of Illinois and the proceedings there- 
under, and also under and pursuant to a- resolution of its board of 
directors, duly made and entered upon the minutes of the proceed- 
ings of its’said board, for the purpose and with the intent the better 
tu secure the payment of the said bonds, with the interest thereon, 
according to the tenor and effect of the same, and in consideration 
of one dollar, lawful money of the United States of America, by the 
said party of the second part in hand well and truly paid to the 
said party of the first part at or before the ensealing and delivering 
of these presents, the receipt whereof is hereby acknowledged, has 

granted, bargained, sold, and conveyed, assigned, transferred, 
599 and set over, enfeoffed, conveyed, and confirmed, and by 

these presents doth grant, bargain, sell, assign, transfer, and 
set over, convey, and confirm, tothe parties of the second part, as 
trustee and in trust, and to his heirs, executors, administrators, 
and his or their successors, all and singular the railroad of the said 
o2—147 
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Mount Vernon Railroad Company, constructed and to be constructed 
from the village of Ashley, Washington 

The conveyance county, to the eastern boundary of Wayne 
by mortgage. county, in the State of Illinois, together with 
all its, said company’s, real estate, lands, 

tenements, and hereditaments, acquired and appropriated for 
the purposes of a right of way for single or double track 
railroads and the appurtenances thereof, and for depots, en- 
ging-houses, car-houses, station-houses, warehouses, workshops, 
superstructures, erections, and fixtures; and also all and every 
the privileges, franchises, and rights of the said party of the first 
part, acquired at the date of this mortgage or hereafter to be ac- 
quired by it, and also all the rails, bridges, ways, piers, depots, 
engine-houses, car-houses, station-houses, warehouses, workshops, 
erections, superstructures, fixtures, privileges, franchises, and rights 
of the said party of the first part, wheresoever and whatsoever, now 
owned by the said party of the first part or hereafter to be owned 

600 by it; and also all the locomotives, tenders, baggage, freight, 
and other cars of or belonging to it, and all other cars, car- 
riages, tools, machinery, and equipments for the railroad of the said 
party of the first part or which it may hereafter acquire or receive 
for the purpose of using in connection with the operation of the said 
railroad ; and also all goods and chattels employed in and about the 
operation of said road, now owned by said party of the first part or 
hereafter to be owned or acquired by it, in any way relating or ap- 
pertaining to the said railroad, together with all the tolls, rents, 
issues, incomes, profits, moneys, rights, benefits, and advantages to 
be derived, received, or had therefrom by the said party of the first 
part in any way whatsoever; all which arc declared to be appur- 
tenances and fixtures of the said railroad and to be taken as part 
thereof and not to be separated therefrom; to have and to hold the 
premises, property, rights, privileges, and franchises hereinbefore 
assigned or intended so to be and every part and parcel thereof, with 
the appurtenances, to the said Isaac Seymour and his successors, in 
trust for the person or persons, bodies politic or corporate, who shall 
become holders of said bonds or any of them, subject to the terms 
and stipulations of the said bonds and the several laws and 

601 acts of the Legislature of the State of Illinois relating to said 
company, upon the condition, and these presents are upon 

the express understanding and provision, that if the said corpora- 
tion, parties hereto of the first part, its successors or’ assigns, shall 
well and truly pay or cause to be paid the said sums of money men- 
tiuned to be paid in the said bonds, to secure which this mortgage 
is made, and interest thereon at the time and in the manner in said 
bonds respectively mentioned, according to the time, intent, and 
meaning thereof, that then these presents and the estate hereby 
granted shall cease, determine, and be void; and the said party of 
the first part hereby covenants and agrees to well and truly pay the 
said sums of money mentioned in said bonds to be paid respectively, 
together with the interest thereon, and that in case default shall be 
made in the payment of the interest on any of the said bonds or any 


manded at 
if default 


The lan 


referred to, bearing even date herewith, as therein provided, 
602 it shall and may be lawful and the said party of the second 

part is hereby expressly and fully authorized and empowered 
to enter upon in that case and take possession of all and singular 
the said railroad and the property and premises hereby mortgaged 
and, through the agency of the persons he may from time to time 
appoint, to collect and receive the tolls, incomes, and profits of said 


roads here 
until the 
mentioned 


him shall seem proper, not less than sixty days, and upon an adver- 
tisement of at least six weeks, to be had in one.or more newspapers 


‘ published 


the State of Illinois; rn in the State of Indiana, and in 
one or more daily papers pub 


the time fi 


W hatth 


and franchises as all other the property and premises hereby granted 


and 


603 of redemption o* the said party of the first part therein what- 
sovever, always with the benefit of the franchise and subject to 


the eonditi 


company, for that purpose by these presents duly constituted, the said 


party of th 


or their successors shall have full power and authority to make and 
deliver to the purchaser or purchasers thereof good and sufficient 
deed or deeds of conveyance for the road, lands, tenements, and real 
estate, in fee simple or otherwise, according to the title or interest of 
the said company therein, and good and proper conveyances and 
assignments of the other property hereby granted and assigned ; 


which sale 


in equity, against the said party of the first part, its successors and 


assignee, al 


auywise; which said sale and conveyance so to be made shall oper- 
ate to transfer all the right, title,and interest, reversionary or other- 
wise, of the 


ises so sold 


the income or profits of the said road or the sale aforesaid, after first 


dec. 
604 ~~ of t 


party hereto of the second part, his heirs, executors, adminis- 
trators, or successors, shall— 
First. Pay and discharge all costs, charges, counsel fees, and ex- 


part thereof on any day when the same shall have been lawfully de- 
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id the same shall remain in arrear sixty days thereafter, or 
shall be made in the payment of the principal of the 
said construction bonds and the same cannot be 
ds, realized from the avails or by a sale of the 
lands described in the said mortgage hereinabove 


by conveyed for the purpose of the security aforesaid and 
ame shall be sold and disposed of by him as hereinafter 
,and shall thereupon, within such reasonable time as to 


in the following places, viz., Chicago and Springfield, in 
ished in the city of New York, before 
xed for such sale, which advertisements shall mention the 

day, hour, and place at which such sale shall 
ey couldsell. be had, proceed ‘to sell at public auction to 


the highest bidder as well the said railroad 


conveyed or intended so to be and all benefit and equity 


ons thereof; and as the attorney or attorneys of the said 


e second part and his heirs, executors, and administrators 


so ‘o be made shall be a perpetual bar, both at law and 


id all persons claiming by, from, or under it or them in 


said The Mount Vernon Railroad Company in the prem- 
and conveyed, and out of the moneys arising either from 


ucting the expences incurred in carryin:: on the business 
he road and in keeping the same in repair, and. the said 
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penses incurred in or about his proceedings in the execution of the 
trusts of this mortgage, including a reasonable compensation to him- 
self for his services therein; and shall— : 

Second. Apply so much of the residue of said moneys as may be 
necessary to pay and discharge in full all the moneys due on the said 
bonds hereby intended to be secured, with the interest then due 


thereon. 
Covenant to pay This indenture further witnesseth that the 
taxes. said party of the first part shall pay all taxes, 


charges, rates, levies, and assessments levied 

or assessed or to be levied or assessed upon the premises or prop- 
erty hereby conveyed and assigned or intended so to be, and shall, 
at its own proper cost and charges, do all things necessary to be 
done to preserve and keep intact the lien hereby created, and shall 
take and avai! itself of no advantage of or in any way arising from 
or out of any valuation, appraisement, or extension laws or of any 
laws that now are or hereafter may be enacted that may in any way 
whatever be construed or designed to alter or effect or change 

605 in any way whatever the time, place, and manner of realizing 
and perfecting the rights and interests of the several holders 

or any of them of the bonds the payment whereof and the interest 
thereon this indenture is given to secure; and the said party of the 
first part, for itself, its successors, and assigns, do- hereby covenant 
and agree to and with the said party hereto of the second part, his 
heirs, executors, administrators, successors, and assigns, to make, 
execute, and acknowledge and deliver, and cause to — made, exe- 
cuted, acknowledged, and delivered, all and singular such further 
and other deeds, instruments, assurances, and obligations, and to do 
and perform all and every such further and other act, matter, and 
thing as shall hereafter from time to time be necessary or as the said 
trustee or his counsel learned in the law shall reasonably advise, 
devise, or require for the better effecting the objects and purposes of 
these presents and of vesting in said party of the second part, his 
heirs, executors, administrators, or any successors in the trusts afore- 
said, the said railroad and the premises and property herein ex- 
pressed to be conveyed or intended so to be; and itis hereby further 
agreed that the said trustee shall not be bound to take any steps 
under this trust and in the execution thereof (except at his 
own option) which, in his opinion, will involve him in per- 
sonal liability or expenses, unless the bondholders or 

606 some one of them shall secure and indemnify said trustee 
against such liability and expense; and the said trustee is 
hereby invested with full power to appoint such agents, attorneys, 
or counsel to act in his behalf hereunder, except only as to the re- 
lease, discharge, or satisfaction of this mortgage or of the property 
or premises or any part thereof covered hereby, as may be proper; 
and it is hereby further provided, and these presents are upon the 
express condition, that upon the payment or satisfaction of the 
amount due by the said party of the first part and mentioned to be 
secured by these presents as herein aforesaid, then these presents 
and the estate hereby granted to the said trustee shall cease and be 
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void, and the said party of the first part shall thereupon be immedi- 
ately and fully reinstated with the said premises hereby granted in 
law and in fact without any entry or other act whatever, and that 
until default shall be made by the said party of the first part in the 
payment of the indebtedness hereinbefore mentioned to be made by 
it the said party of the first part, its successors and assigns, is to re- 
main in quiet and peaceable possession and 

Possession intended enjoyment of the said property and prem- 


to be conveyed. ises hereby conveyed or intended to be as 
aforesaid. 
607 In witness whereof the party of the first part has hereunto 


affixed its corporate seal and caused the same to be attested 
by the signature of its president and treasurer, at Fairfield, in the 
State of Illinois, the day and year first above written. 
B. L. VOREES, President. 
N. A. SMIT H, Treasurer. 


Signed, sealed, and delivered in presence of— 
O. B. BAILEY. 
L. J. GERMAIN. 


STATE OF ILLINOIs, 
Wayne County. 


I, R. B. Slocumb, clerk of the circuit court in and for said county, 
do hereby certify that B. L. Vorees, who is personally known to me 
as the real person whose name is subscribed to the foregoing mort- 
gage deed, appeared before me this day in person and acknowledged 
that he executed the same as his free and voluntary act and deed 

for the use and purposes therein set forth. 


608 Given under my hand and seal official, at Fuirfield, this 
20 day of April, 1859. 
[SEAL. | R. B. SLOCUMB, 


Clerk C. C. W. Co., Ill. 


Filed 20 April, 1859. 
R. B. SLOCUMB, CPE. 
STATE OF ILLINOIS, { .. , 
Wayne County, f° 


I, R. E. Mabry, clerk of the cireuit court and ex officio recorder in 
and for said county and State aforesaid, do hereby certify that the 
above and foregoing is a true, complete, and correct copy of the record 
of a mortgage given by the Mount Vernon Railroad Company to Isaac 
Seymour, as trustee, as appears of record in Book B, page 297, &c., 
which book is a part of the records of my office. 

Given under my hand and official seal this second day 


[seal] of April, A. D. 1885. 
R. E. MABRY, 
Clerk & Recorder. 


(Depositions and exhibits endorsed:) Filed April Yth, 1885. J. 
A. Jones, clerk. 
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609 Afterwards, !o wit, on the seventeenth day of January, in the 

__ yearof our Lord one thousand eight hunderd and seventy, came 
said complainants, by their said solicitors, and filed in said clerk’s 
office their amen-ment to bill; which said third amendment to bill 
is in the words and figures following, to wit: 


Der’ts’ Ex. “A.” 
o@ Amended Bill in Kennicott Case. Filed Jan’y 17th, 1870. 
ord amended bill. 
In the Circuit Court. 


Unirep States OF AMERICA, 
Southern District of Illinois. 


To the hon. judges of the circuit court of the United States for the 
southern district of Illinois: 

Your orators, John Kennicutt, Thomas Upham, Ebenezer W. 
Stone, Joseph W. Ward, Austin Myers, John H. Brown, and Cyrus 
Wakefield, Charles E. Jackson, John 8S. Smith, Henry V. Davis, John 
L. Priest, William C. Plunkett, John J. Dixwell, Joseph Smith, 
Arthur F. Gould, Andrew H. Ward, and Joseph Burnett, who are 
citizens of the State of Massachusetts; Morris J. Earle, who is a citi- 
zen of the State of New Jersey; William L. Rolston, who is a citi- 
zen of the State of Ohio, and William R. Hodges, who is an alien 
and subject of Her Majesty Victory, Queen of Great Brittain and 
Ireland, would respectfully represent unto your honors that on the 
15th day of February, A. D. 1855, the Legislature of the State of 
Illinois by an act entitled “An act to incorporate the Mount Vernon 
Railroad Company,” approved on said day, enacted that all per- 
sons who should become stockholders under the provisions of said 
act and their successors became and were thereby created a body 
corporate and politic by the name of the Mount Vernon Railroad 
Company, with all the rights and powers incident and and necessary 

to such corporation ; that by the further terms of said act it 
610 was provided that when an amount equal to one thousand 

dollars per mile of the rout- of said road should be sub- 
scribed to the capital stock of said company such subscribers might 
meet at Mount Vernon and elect seven directors and as many more 
from time to time as might be fixed by law. 

And orators, by leave, refer to said act and pray that the same be 
taken as a part of this amended bill of complaint. 

Orators further show to your honors that under authority of said 
act an amount exceeding one thousand dollars per mile of the 
rout- of said road was duly subscribed (being more than one thou- 
sand dollars per mile for the whole length of said road) to the capi- 
tal stock of said company, and the said body corporate was fully 
organized under said law, and presedent, secretary, treasurer, and 
board of directors were duly elected by the subscribers to said capi- 
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tal stock : that said corporate body was organized under the laws of 
the State of Illinvis and was and is located in Illinois and is a citi- 
zens thereof. 

Orators further — that said body corporate was created for the 
purpose of constructing and operating a railroad from Mount Ver- 
non, in Jefferson county, in said State, to the Illinois Central rail- 
road or the Chicago Branch thereof, in said State; that by the terms 
of the 7th section of said act said company was permitted and 
empowered to borrow such sums of money as it might deem desira- 
ble upon such terms as it might agree for the carrying out of the 
object of said act and provide any security said company might 
deem best by bond, mortgage, or otherwise; that by the terms of 
the 8th section of said act the county court of said county of Jeffer- 
son was empowered to subscribe for such amount of the capital 
stock of said company as they might think proper to issue bonds of 
said county and provide for the payment of the principal and inter- 
est thereof by sale or mortgage, one or both, of the swamp and 
overflowed lands of said county and dispose of such bonds for 
money to pay or in payment of their subscription to said stock, all 
and each to be upon such terms, time, and in such mode as 

they might think best, or they might make sufch other 
611 dispositions of said swamp and overflowed lands in aid of the 

construction and maintenance of said road as they might 
deem best for the public interest of said county; that by the 8th 
section of said act it is provided that “before any disposition is 
made of said swamp and overflowed lands or any subscription to 
the stock of said company the county court may at any regular 
term of said court order a special election to be held for the purpose 
of taking sense of the qualified voters thereupon, giving such notice 
thereof as they may deem proper, and which shall be conducted and 
the returns thereof canvassed in all respecis as other county elec- 
tions. ‘The county court shall prepare a proposition or propositions 
of the mode or modes, one or more, containing a brief, clear, distinct 
idea of the plan or plans proposed by them for aiding in the con- 
structing of said road, which said proposition shall be printed as an 
election ticket, and the voters may express their will in said propo- 
sition by writing ‘ yea’ & ‘nay’ in said ticket. Those opposed to 
any and all propositions or plans may express their dissent by 
voting ‘nay’ on a seperate ticket.’ The proposition or plan having 
the highest number of voters shall be adopted by the county court, 
provided a majority of all the votes given in favor of the several 
propositions or plans so submitted in aid of said road shall be a 
majority of all the votes given at said election ;” that by section 10 
of said act it is further provided that any county through which 
said road may run and any county through which any of the rail- 
road- may run with which this road may be joined, connected, or 
intersected may —, and are hereby, authorized and empowered to 
aid in the construction of the same or such other road with which 
it may so connect, and for this purpose the provision- of the 7th, 8th, 
& 9th sections of this act shall extend, include, and be applicable 
to every such county & every such railroad. 
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Orators further show unto your honors that by virtue of a certain 
other act passed by the General Assembly of the State of Illinois, 
approved February 15th, 1855, entitled “An act to incorporate the 
Belleville & Fairfield Railroad Company,” a certain other body cor- 

porate and politic was created for the purpose of construct- 
612 ing and maintaining a railroad from Belleville, in the county 

of St. Clair, in said State, and running from thence by Nash- 
ville, in Washington county,and Mount Vernon, in Jefferson county, 
to Fairfield, in Wayne county, in said State; that under said act of 
incorporation said company was afterwards fully organized, and a 
president, secretary, and board of directors were duly elected ; and 
orators bed — to refer to said act, and that the same be taken as a 
part of this bill; and orators further show that about the 19th day 
of November, A. D. 1855, a certain firm, composed of Isaac 'T. Van- 
duser, Norman L. Smith, and Samuel L. Voorhees, doing buisness 
under the name of Vanduser & Smith, entered into a contract in 
writing with the county court of said Wayne county (such con- 
tract being executed as and for said county court by S. J. R. Wilson, 
county judge, and Thomas M. Scott, associate judge of said county); 
that by the terms of said contract said Vanduser & Smith agreed 
and undertook, on certain terms and conditions in said written in- 


strument specified, to construct and put into operation a railroad — 


from Mount Vernon aforesaid to the eastern bound-ry of Wayne 
county aforesaid, terminating on the old survey of the Alton, Mount 
Carmel] & New Albany railroad or within one mile thereof; that by 
the further terms of said agreement said county judge and associate 
judge, acting for and on behalf of said Wayne county, agreed to 
pay to said Vanduser, Smith & Co. for construction of said road cer- 
tain sums of money, which might be liquidated by the convevance 
of certain lands belonging to the ‘county of Wayne at the rate of 
five dollars per acre. | 

And orators show that said contract was duly approved by said 
county court at a special term thereof held in the month of De- 
cember, A. D. 1858. 

_ And orators file herewith a copy of said written agreement, 
marked “ Exhibit A,” and pray that the same may be taken as a 
part of this bill. 

And orators further show that about the time of the execution of 
said agreement said Vanduser, Smith & Co. entered into an agree- 
ment with the Mount Vernon Railroad Company for the construc- 

tion by said firm of the whole or some part of the.said Mount 
613 Vernon railroad ; that said Vanduser, Smith & Co. entered 

upon the construction of said railroad agreed to be built by 
said firm with the said county court, but af-erwards ceased to prose- 
cute said work, and assigned and transfer-ed to said Mount Vernon 
Railroad Company the said written contract with the county court 
of Wayne county aforesaid ; that said Mount Vernan Railroad Com- 
pany, in pursuance of a resolution passed by the board of directors, 
obtained from said Vanduser, Smith & Co. an assignment of boath 
said contracts for construction, to wit, one with the said county 
court of Wayne county and one with said Mount Vernon Railroad 


* 
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Company; and orators further show that before the 20th day of 
April, A. D. 1859, that portion of the said Belleville and Fairfield 
railroad lying between Mount Vernon and the east line of Wayne 
county was surveyed and located, and the said Mount Vernon rail- 
road was also surveyed and located from Mount Vernon westward 
to the Illinois Central railroad; that the line of said Mount Vernon 
‘auilroad as surveyed and located connected and intersected with 
the line of the Belleville and Fairfield as located, to wit, at Mount 
Vernon, and at said last-named place said roads became links 
in a chain of railroad connection as contemplated and provided for 
in the charter of said Mount Vernon Railroad Company. 

And orators further show that after the organization of said two 
railroad companies under the charters aforesaid, to wit, about the 
month of April, A. D. 1855, the presidents and boards of directors 
of both companies met at the office of the Mount Vernon Company, 
in Mount Vernon aforesaid, and by a mutual agreement of both 
companies, under and by virtue of the laws of the State of Illinois, 
the said roads were joined, connected, & intersected, and said roads 
were by said agreements so joined, connected, and intersected as to 
form one road from the east line of Wayne county to Mount Ver- 
non aforesaid; that by said agreement both of said roads were 
joined and said companies consolidated under the name of Mount 
Vernon Railroad Company, and said boards of directors and said 
companies did then and there elect a joint board of directors and 
president, secretary, & treasurer for said consolidated compa- 

nies. 
614 Orators further show unto your honors that by reason of 

the connection and intersection of said Mourt Vernon rail- 
road and Belleville & Fairfield railroads as originally chartered 
aud as surveyed and located, and also by reason of the consolidation 
of said compaines as aforesaid, the said county court of Wayne 
county, in the year A. D. 1855, acquired all the rights, powers, and 
privileges granted and specified in the 7th, Sth, 9th, & 10th sections 
of the charter of the Mount Vernon Railroad Company aforesaid, 
and had the right to aid in the construction of both or either of said 
roads, and to dispose of the swamp and overflowed lands of Wayne 
county for that purpose, subject to the conditions and limitations of 
said sections; and by virtue of the power specified in said sections 
suid county court, in said year A. D. 1505, became and was au- 
thorized to pledge or mortgage the said swamp lands of said county 
to aid in the construction of either of said roads by complying with 
certain conditions set forth in said Mount Vernon railroad charter. 

And your orators further show that said county, being desirous of 
aiding in the construction of a railroad across said county of 
Wayne, and said consolidated companies contemplating the imme- 
diate construction of such road, and said county being then the 
owner of a large quantity of lands granted to said county by the 
State of Illinois and to said State by the United States, and known 
us swamp and overflowed lands, by an order made and centered 
at a special term of said court, held on the 28th day of September, 
A. D. 1855, at Fairfield, in said county, directed a special election 
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to be held in saié county of Wayne on the 5th day of November, 
A. D. 1855, for the purpose of taking the sence of the qualified votcrs 
of said county upon mortgaging or appropriating that portion of 
swamp & overflowed lands situated in said county and hereinafter 
described to any company that would build a railroad through 
said county of Wayne, and tie said county court did then and there 
order public notice of such special election to be given by advertise- 
ment, in accordance with the statute laws of said State of Illinois, 
and said notice was given in conformity with the terms and provis- 

ions of said order, and the said county court did prepare a 
615 proposition containing a brief, clear, and distinct idea of the 

plan proposed for aiding in constructing said road, and did 
cause the said proposition to be printed at large as an election ticket, 
and furnished to the qualified voters of said county to be used at 
said election, in the words and figures following, to wit, “ or appro- 
priating the swamp lands of Wayne county as a bonus to any com- 
pany for building a railroad through said county ;” “ Aga-nst the 
samme,” and said special election was duly held, pursuant to said notice, 
on the dth day ot November, A. D. 1855, and conducted in all things 
in conformity with the provisions of the aforesaid charter of the 
Mount Vernon Railroad Company and the laws of the State of Ili- 
nois, and the returns thereof made, canvassed, & published in all 
respects as other county elections are to be in and by said laws. 
Orators further show that said proposition or plan above stated re- 
ceived the highest number of votes and a majority of all the votes 
given at said election, and a majority of the qualified voters of the 
said county of Wayne expressed their will by writing and voting 
“yea” in favor of said proposition so to appropriate said lands, and 
upon the returns of said election being duly canvassed and pub- 
lished the said county court did adopt the plan or proposition 
carried’as aforesaid, and did adjudge and determine to execute a 
morigage upon said swamp and overflowed lands for the purpose 
aforesaid ; and orators further show unto your honors that on the 
20th day of April, A. D. 1859, said Mount Vernon Railroad Com- 
pany, for the purpose of raising money to build and complete said 
railroad and branches authorized by said act of incorporation, and 
for the purpose of purchasing iron and materials and the payment 
of the expenses thereof, made and. executed six hundred bonds of 
one thousand dollars each and four hundred bonds of five hundred 
dollars each, all made payable to Isaac Seymour or bearer, payable 
at the Bank of North America, at New York city, on the first day of 
May, A. D.,1874, with interest thereon, at the rate of seven per cent. 
per annum, semi-annually, on the first day of May and Novem- 
ber of each year until said principal should be paid, and that 
each of the said bonds had attached thereto coupons or interest 

Warrants covering the whole amount of interest to become 
616 due till the maturity of said bonds, payable at the Bank of 

North America aforesaid, each of said coupons or warrants 
specifying the interest for one-half year on the bond to which it was 
attached, and also the time when such half-yearly interest would be- 
come due and payable; that each of said bonds was duly executed 
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by the president and treasurer of the said Mount Vernon Railroad 
Company and the seal of said body corporate attached thereto, and 
each of said interest warrants so attached to said bonds was signed 
by the secretary of said company ; that it was specified on the face 
of each of said bonds that full payment of the principal and inter- 
est of the whole issue of said bonds was secured by a mortgage, bear- 
ing even date with said bonds, to the said Isaac Seymour, as trustee, 
of one hundred thousand acres of land in Wayne county, in the 
State of Illinois, granted by the State and county for the purpose of 
constructing said railroad; that said one-thousand-dollar bonds were 
numbered from one to six hundred, both inclusive, and said five- 
hundred-dollar bonds were numbered from one to four hundred, 
both inclusive, and all said bonds were issued under a resolution 
passed by the board of directors of said Mount Vernon Railroad 
Company on the first day of March, A. D. 1859. 

And orators further show unto your honors that the county 
court of Wayne county aforesaid, being desirous of aiding in the 
construction of a railroad running through said county, and said 
county being the owner of a large quantity of swamp and over- 
flowed lands (donated thereto by the State of Illinois as aforesaid), 
resolved to mortgage and pledge the same to secure the payment of 
the principal and interest of the bonds aforesaid; that on the 20th 
day of April, A. D. 1859, said county court had full authority in law 
so to dispose of said lands, such authority being derived from the 
following seperate sources, to wit: 

First. From the general public laws of the State of Illinois, then 
in full force. 

Second. From the 7th, 8th, 9th, & 10th sections of the aforesaid 
act incorporating the Mount Vernon Railroad Company aforesaid 

and the connection and intersection of said road as surveyed 
617 and located with the Belleville and Fairfield railroad as sur- 
veyed and located. 

Third. From the consolidation and union of the said two rail- 
roads aforesaid,as hereinbefore stated ; and, so being possessed of 
full authority in the premises,the county judge and one of the asso- 
ciate judges of the county of Wayne did, on the 20th day of April, 
A. D. 1859, execute and deliver to the said Isaac Seymour a cer- 
tain deed of trust and a certain mortgage to said Seymour, copies 
of which said deed of trust and mortgage are filed with the original 
bill in this cause and prayed to be taken as a part of this amended 
bill; that said deed and mortgage were in fact made for the purpose 
of securing the payment of the principal and interest specified in 
said bonds and interest warrants aforesaid, and that said deed of 
trust and mortgage were so executed by said county judge and asso- 
ciate judge on behalf of said county, and, by virtue of the. lawful 
authority of said county court so to dispose of said swamp and over- 
flowed lands, show that —a special term of said county court held in 
said month of April, A. D. 1859, that said mortgage and trust deeds 
were fully approved by said court and became and were and are in 
equity the deed of said Wayne county, and the same were daly ac- 
knowledged and filed for record in the office of the circuit clerk and 
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recorder of said county on the 8d day May, A. D. 1859, and are 
duly recorded in said oftice, and said respondents, all and each, 
every of them, are required to answer upon oath specifically, to the 
best of their knowledge, information, and belief, whether said instru- 
ment- were executed and approved and recorded as aforesaid, and 
whether the said copies thereof filed as exhibits herein, as aforesaid, 
are true and perfect cupies of the same. 

Show that,said bonds being so executed, your orators became sev- 
erally purchasers of a number of the same and of said interest war- 
rants, as set forth hereinafter, in good faith and for a good and valu- 
able consideration, relying upon the security aforesaid ; that neither 
said sums of money specified in said bonds nor the sums specified 
in said warrants or any part thereof have been paid, but that before 
the commencement of this suit a sum gr-ater than one year’s Inter- 

est on all the bonds issued as aforesaid had become due and 
618 payable and still remains wholly due and unpaid. 

Orators further charge, upon information and belief, that 
all bonds aforesaid have long since been disposed of by said Sey- 
mour or said company, but orators do not know and have no means 
of knowing who are the hoiders or owners of any of said bonds, ex- 
cept those held by orators; and orators pray that the holders of 
said bonds or any of them not joined in this proceeding as com- 
plainants may be permitted, when-discovered, to become complain- 
ants and to have the relief herein prayed for, upon such terms as to 
your honors shall seem just and equitable. 

Orators further show that before the commencement of this suit, 
but at what exact time orators do not know, said Isaac Seymour 
departed this life; that in his lifetime said Seymour failed and 
neglected to execute the trust created by said trust deed and mort- 
gage, and did not dispose of any of such lands or pay any part of 
said indebtedness as required by said instruments; that by the rea- 
son of the death of said Seymour the said trusts have become inca- 
pable of execution without the aid of this court. 

And orators file herewith copies of said trust deed and mortgage 
and pray that the same may be taken as a part of this bili; that all 
the defencents be required to answer specifically the allegations of 
this bill,according to the rules of practice of this honorable court. 

And orators here set out the number, amount, and character of 
the bonds and interest warrants aforesaid held by each of your ora- 
tors ; that from original purchasers of said bonds your orators, John 
W. Kennicott, became the bona fide holder and owner of the follow- 
ing bonds for the sum of five hunderd dollars, with the interest 
warrants thereto attached, to wit, bonds numbered 14, 15, 34, 212, 
252, & 254, and there is now due and unpaid on said bonds twelve 
annual instalments of interest. 

Your orator, Thomas Upham, is the bona fide owner & holder of 

said bonds for one thousand dollars each, number- 471, 460, 
619 & bonds for five hunderd dollars each, numbered 113, 226, & 
254, & that there is now due and unpaid on said bonds 
twelve semi-annual instalments of interest. 
Your orator, Ebenezer W. Stone, is the bona fide owner & holder 
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of said bonds numbered 353, for the sum of five hunderd dollars, 
& there is due & unpaid on said bonds twelve semi-annual instal- 
ments of interest. 

Your orator, Joseph W. Ward, is the bona fide owner & holder of 
the following numbered bonds for $500 each: Nos. 45, 48, 40, 41, 
074,575; and for one thousand dollars each, Nos. 352, 357, 372, 
d01, 556, 358, & 402, and there is due and unpaid on said bonds 
twelve semi- annual instalments of interest. 

Your orator, Austin Myers, is the Jona fide owner onl holder of 
the following bonds for the sums set forth to said numbers: 

No. 93 for $1,000. No. 91 for $1,000. 


a 94 $1,000. — * $1,000. 
“« 95 “ $1,000. “ 97 “ $1,000. 
“ 96 “ $1,000. “ 93 “ $1,000. 
“ 169 “ $1,000. “ 99 “ $1,000. 


“ 100 “ $1,000. 
Bonds numbered from 152 to 174, inclusive, of $1,000 each ; also 
bonds numbered from 221 to 250, inclusive, for $1,000, on which 
bonds there is now due and unpaid twelve semi-annual instalments 
of interest. 

Your orator, Joseph W. Ward, is the further owner and holder 
of the following bonds for one thousand dollars each, to wit: Num- 
bers 386, 359, 268, 409, 130, 388, 395, 397, 405, 823, 456, 408, 59, 390, 
306, 404, 406: & bonds for $500 each, 4979, 280, 251, 282, 400 ; 


for S500 each, numbered 365, 366, “ye 362, 360, 358, 353, 43. 369, 


19, 251, 365, 368, 361, 359, 355, 230, 93, and 267, 407 : - & 56, 276, 
for one thousand dollars ; that there is now due and unpaid tw elve 
semi-annual instalments of interest on each of said bonds; that 
there is now due a large amount of coupons or interest warrants 
attached to each of the said bonds held by your orators, and 
620 demand has been made for the payment of said interest. 
Your orator, John H. Brown, is the bona fide owner and 
holder of the said bonds for one thousand dollars each, number- as 
follows: 139, 120, 144, 258, 344, 318, 519, 320, 322, 415, & 459; and 
for five hundred dollars each, number- d as re feme 51, 52, 53, 54, 55, 
56, 57, 58, 59, 247, 266, 268, 383, 385, 390, 391, 395, 97, 287, & 387, 
and the interest coupons chevete sinchedl respectively, and there 
are now due and unpaid seventeen semi-annual instalments of in- 
terest on each of the said bonds, for which demands have been 
duly made. 

Your orator, Morris J. Earl, is the bona fide owner and holder of 
the said bonds for one thousand dollars each, numbered respect- 
ively 495, 514, 558, 556, 570, 572, & 574; and for five hunderd dol- 
lars each, numbered respectively 305, 506, 307, 308, & 309, and the 
interest coupons thereto attached re spectively, and that there are 
now due and unpaid seventeen semi-annual instalments of interest 
on each of said bonds, for which demands have been duly made. 

Your orator, Cyrus Wakefield, is the bona fide owner and holder 
of the said bonds for $1,000 each, numbered respectively 117, 176, 
177, 178, 179, 180, 181, 182, 185, 184, 185, 186, 187, 185, 189, 190, 
191, 192, 193, 194, 195, 196, 197, 198, 199, 200, 201, 203, 204, 205, 
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1 206, 207, 208, 209, 210, 211, 212, 213, 214, 215, 325, 326, 327, 542, 
| 424, 425, 426, 427, & 429; and for five bunderd dollars es wh, : 
| numbered 35, with the interest & coupons thereto attached, and 
that there are now due and unpaid nineteen semi-annual instal- 
ments of interest on each of said bonds, for which demands have 
been duly made. 
Your orator, the said William R. Hodges, is the bona fide owner 
and holder of the said bonds for $1,000 e: ch, respectively number -d 


328, 329, 330, 583, 584, 585, 586, O87, 588, 5S$ 9, 590, 591, 59? a, 593, : . re ; 
594, 596, 595, 597, 59S, 599, 600: and for $500 each, dno Rae ~ 


respectively 119, 126, 223, 233, 235, 236, Rf 238, 239, 240, 241, 242, 
243, 244, 245, 246, 247, 248, 249, 255, 2 299, 310, 311, 312, 515, 514, 
315, 316, 317, 318, 319, 320, 321, $22, 323, 324, 325, 326, 327, O28, 
329, 330, 531, 852, 333, 334, 335, 536, 337, 3038, 339, 240, 341, 342, 
343, 344, 545, 346, and 350, with the interest warrants or coupons 
thereto attached; and there are now due and unpaid twenty-eight 
semi-annual instalments of interest on each of said bonds, 
621 for which demands have been duly made. 
And your orator, the said William R. Hodges, further show- 
eth that he isthe dona fide owner and holder of certain other interest 
warrants or coupons nominally amounting to the sum of thirty 
i thousand dollars; that the said warrants were originally attached 
to but are now detached from other of said bonds; that the pay- 
ment of the said warrants was and is secured in like manner as 
aforesaid ; that the same are now due and unpaid, and that demand | 
has been duly made for the payment thereof, which said warrants ? 
will be produced upon the hearing of this cause. ¢ . 
And orators pray that, on the final hearing herein, vour honors 
will order, adjudge, and decree them an account to be taken of the 
amount due orators, respectively, on said bonds and warrants; that 
a trustee be appointed by the court to execute the powers confer-ed 
by said mortgage and deed of trust; that said trustee proceed to sell 
so much of said lands as shall be required to pay the sums due ora- 
tors, and that orators have such other and further relief in the 
premises as unto your honors may seem consistent with equity and 
good conscience. 
And orators will ever pray. 
SCATES, McLERNDON & BROADWELL & 
HAY, GREEN & LITTLER, 
Solicitors for Complainants. 


(Indorsed:) Filed Jan’y 17th, 1870. J. A. Jones, clerk. ? 
622 Ex. “ B.” 
Contract of Van Duser, Smith & Co. with County of Wayne. 
Isaac T. Van Dusrer & Others q 
vs. 
SamMueL J. R. Wintson & THomas M. Scorr. } 


Articles of agreement, made and entered into this nineteenth day 
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of November, in the year of our Lord one thousand eight hundred 
and fifty-eight, between Isaac ‘Il’. Van Duser, of Versailles, Illinois, 
and Norman A. Smith, of the city of Troy and State of New York, 
Barnard L. Vorhees, of St. Louis, State of Missouri, doing business 
in the name, style, and firm of Van Duser, Smith and Company, par- 
ties of the first part, and Samuel J. R. Wilson, county judge of, and 
Thomas M. Scott, associate justice of, the county court of Wayne 
county, State of Illinois, on behalf of the said county of Wayne, 
party of the second part, witnesseth : 

That, in consideration of the covenants madeand entered into by 
the said party of the second part, it is agreed and covenanted by the 
said party of the first part to and with the party of the second part 
hereto that they, the said party of the first part, will commence the 

construction of a first-class single-track railroad at Fairfield, 
623 Wayne county, State of Illinois, within ninety days from the 

sealing and delivering of this agreement, and that they will, 
with all convenient dispatch, prosecute, finish, and complete the 
same from Mount Vernon, Jefferson county, to the eastern boundary 
of Wayne county, terminating on the old survey of the Alton, Mount 
Carmel and New Albany railroad or within one mile thereof, in a 
substantial and workmanlike manner, and equip and operate the 
same between the two said points within the time of two years from 
the sealing and delivering thereof, and that.they will furnish all nec- 
essary means, material, &c., to construct, finish, and complete a first- 
class. railroad in all and every respect whatsoever with a T rail of 
not less than forty-five pounds to the lineal yard of said track, and 
that they will furnish or cause to be furnished and keep and provide 
at all times as many locomotives, passenger, freight, and flat cars as 
may be demanded by and required to transact all business pre- 
sented to be done on the same at the several depots and station- 
houses along the line of said road, and to run at least one train of 

passenger and freight cars each way every day for the term 
624 of twenty years from the completion of said road. 

That they will erect as many depots, freight-houses, and 
station-houses, not less than three, in Wayne county as may be neces- 
sury for the convenience of public business, with sufficient side track 
for such purpose, forand in consideration of the covenant and agree- 
ment on the part of the party of the first part to be performed. 

It is covenanted and agreed to and with the said party of first 
part by the party of the second part that they will pay or cause to 
be paid to the said party of the first part the sum of five hundred 
thousand dollars, which it is agreed by the said parties hereto may 
be paid or liquidated by the conveyance of good and sufficient cov- 
enunts of warrantees to lands belonging to and situated in the 
county of Wayne at the rate of five dollars per acre for each and 
every acre so conveyed. 

It is further covenanted and agreed by the said party of the sec- 
ond part, in consideration of the covenant to be performed by the 
said party of the first part, that whenever and as often as the said 
party of the first part shall have built and completed the grade, in- 
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cluding the masonry and bridging, on any three miles of the 
625 said railroad in Wayne county, then the said party of the 

second part shall thereupon immediately ‘pay to the said 
party of the first part the sum of twelve thousand five hundred dol- 
lars, which said sum may be paid or liquidated in lands belonging 
to and lying in Wayne county at five dollars per acre, which lands 
shall be conveyed to the said party of the first part by the said party 
of the second part by good and sufficient deed in fee simple, with 
covenants of warranty, and so on from time to time, as the party of 
the frrst part shall complete three miles of said grade in said Wayne 
county as aforesaid, said party of the second part shall pay to the 
party of the first part the sum of twelve thousand five hundred dol- 
lars, Which may be liquidated by land as aforesaid, until the whole 
of said grade, culverts, and bridging shall be completed in said 
Wayne county as aforesaid, and, after all of said grade is com- 
pleted in Wayne county, so on in like manner until the whole 
grade is completed from the eastern boundary of Wayne to Mt. Ver- 
non, in Jefferson county. 

It is further agreed and understood by both the contracting par- 

ties hereto that upon the said party of the first part giving 
626 good and sufficient security, to be approved by the said sec- 

ond party, that then and in that case the said party of the 
second part shall pay to said party of the first part the remain- 
der of the aforesaid sum of five hundred thousand dollars, which 
said sum as remainder of said five hundred thousand dollars the 
said party of the second part may also pay and liquidate in lands 
belonging to and laying in Wayne county at five dollars per acre as 
aforesaid. 

It is further agreed and understood by and between said parties 
that in case said party of the first part do- not give security and 
receive said monies in advance of the completion of any part of the 
superstructure of said road that the remainder of said monies to 
be paid shall be paid in the following manner—that is to say: 
Upon the laying down and completion of one mile of railroad 
in Wayne county said party of the second part agrees to pay 
as aforesaid to said parties of the first part six thousand dollars 
for each and every mile of said road on which the superstructure 
and iron is laid as said work progresses until the completion 

thereof from the town of Fairfield, in Wayne county, to 
627 Mt. Vernon, in Jefferson county, and from the town of Fair- 

field to the eastern boundary of Wayne county, and upon 
completing said superstructure and the running the first train of 
cars over said road from Mount Vernon, in Jefferson county, to the 
eastern boundary of Wayne county, then and in that case the party 
of the second part shall immediately pay to the party of the first 
part the remainder of said five hundred thousand dollars, which 
may be paid in county lands at five dollars per acre as aforesaid, 
and upon the completion of said superstructure and grade and the 
running of the first train of cars over the said road as afore- 
said the said party of the second part covenants and agrees, after 
using all due diligence, by S. J. R. Wilson, agent, of the State of 
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Illinois, on the part of Wayne county, to collect from the United 
States the amount due said county of Wayne, either in land war- 
rants or money for lands entered at the United States land office 
after the act of Congress approved on the twenty-eighth day of Sep- 
tember, A. D. 1859, that they will transfer and pay over the same 
to the said party of the first part, after deducting ti cefrom 

an amount sufficient to pay the expenses of selecting and 
628 surveying the lands immuring to said county under said act of 

Congress and deducting all reasonable charges and expenses 
of taking proof as to the character of said lands and the title of said 
county thereto and collecting said monies. 

It is further agreed and understood by and between said parties 
that in case the said party of the second part shall, as the said 
monies or any portion thereof fall due, pay or liquidate the same in 
lands belonging to and laying in said Wayne county, then and in 
that case the mode of selecting said lands shall be as follows: 

The said party of the first part shail select one-half of said tracts 
and the party of the second part shall select the other half. 

It is further covenanted and agreed by the said party of the second 
part that they will procure and cause to be conveyed to the party of the 
first part a right of way in Wayne county one hundred feet wide on 
such line of location as may be adopted by said party of the first 
part, so far as can be obtained by donation or purchase, and in case 

the owner on any part of said line will not donate or volun- 
629 _ tarily seil the same and — is taken by condemnation the said 

party of the second part will pay all damages, expenses, and 
cost of condemnation and save and said party of the first part free 
from expense or cost on account of the same. 

And the said party of the second part further covenants and agrees 
to procure in like manner by donation, purchase, or condemnation 
and alike free from expense to the said party of the first part a quan- 
tity of ground of not more than three acres at every station for depot 
purposes, which said quantity may be laid off in such form as the 
said party of the first part shall choose and direet. 

And it is further agreed and understood by the said parties hereto 
that any and all detentions in the prosecution of said road to com- 
pletion through Wayne county occasioned by delay in procuring 
the right of way and the assignment of the charter for said railroad 
on tie part of the said party of the second part, or a non-fulfillment 
vii their part of any portion of this contract, shall be held as an ex- 

tension of time for the completion of said road. 
63 It is further agreed and understood between the said par- 
ties that if the said party of the first part shall fail to com- 
plete their contract with the party of the second part by refusing or 
neglecting to finish, complete, or operate said railroad, then all work 
and superstructure made or caused to be made by them shall revert 
to the party of the second part, together with the franchises and 
right of way. 
_Itis further understood and agreed by the contracting parties 
hereto that in case the parties of the second part shall desire to have 
the = commencing the work on said road extended for any 
04—147 
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time not exceeding one year, that then and in that case the party 
of the first part hereby covenants and agrees that the time of com- 
mencing said work shall be delayed for any time not exceeding one 
year by the party of the second part giving to the party of the first 
part thirty days’ notice before the expiration of ninety days from 
the date of this contract. 

It is further agreed by the contracting parties hereto that the par- 
ties of the first part are to accept and receive from the parties of the 

second part any lands in Wayne county which the party of 

631 the second part shall convey by good and sufficient deed, 

* with covenants of warrantee, as a compliance of the aforesaid 
contract to convey land. 

It is further agreed by the said party of the first part that they 
will erect one sufficient depot on said railroad within six hundred 
yards of the court-house in Fairfield, the county-seat of Wayne 
county, with sufficient depot buildings, station-houses, side tracks, 
and one suitable and convenient depot east of the Little Wabash 
and west of the Skillet Forks in said county of Wayne. 

It is further agreed between said parties that the parties of the 
first part shall, twenty days before presenting their claims to the 
party of the second part for any portion of the monies which may 
be due the parties of the first part on the aforesaid contract, notify 
the parties the party of the second part of their intention and of the 
amount which will be due. 

And it is further agreed and understood between the said con- 
tracting parties that in the event of the said party of the first part 
completing and running the cars on the railroad from Mt. Vernon, 

in Jefferson county, to Fairfield,‘in Wayne county, by the 
632 fifth of December, A. D. 1859, then and in that event the 

said party of the second part will, 1n addition to the said 
amount above contracted to be paid, convey to the said party of the 
first part all the lands that may belong to the said county of Wayne 
after deducting the amount of one hundred thousand acres, which 
said lands are to be conveyed after the completion of said railroad 
from the eastern boundary of Wayne county to Mt. Vernon, in Jeffer- 
son county. 

It is further agreed by said contracting parties that in the event 
of said railroad running over any of the lands belonging to either 
of said parties they shail grant a free right of way over the same 
without charge or cost. 

ISAAC T. VANDOOZER, [sEAL.] 
By B. L. VOORHEES, Atty, - 


Witness: 
GEORGE G. ROCK WOOD. 
N. A. SMITH, [SEAL. ] 
Witness: By B. L. VOORHEES, Atty, 
R. L. BOGGS. 
B. L. VOOREEES, ° [SEAL. | 
Parties of the First Part. 
S. J. R. WILSON, —_ 
THOMAS M. SCOTT, | SEAL. 


County Court. 


cd ee A | AMIN 
—_ 
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633 Continuation of the Foregoing Agreement. 


It is further agreed by the parties of the first part that if the par- 
ties of the second part raise by mortgage of the county lands one 
hundred and fifty thousand dollars, to be paid to the parties of the 
first part in the sane proportion as the land—. e., as fast as the work 
progresses—at the rate of $5 per acre, then the parties of the first 
part will not ask any further payment from the county until they 
run a train of cars from Mt. Vernon to Fairfield; then the parties of 
the second part shall deed or cause to be deeded to the parties of the 
first part the proportion of the land called for in the contract. 

It is further agreed by the parties of the first part that if money 
is raised by mortgage on the county lands by the parties of the see- 
ond part that they of (ie first part shall receive the lands with the 
incumbrance thereon, and to be cleared by them without additional 
expense to the county— 

Provided that all monies raised on said lands is the the use and is 
paid to the parties of the first part. 

Fairfield, Dec. 27th, 1858. 
F. VANDUZER, 


I. 

By B L. VOORHEES, Att’y. 
_A. SMITH, 

By B, ‘L. VOORHEES, Att’y. 


654 


Contract Continued. 


[t is further agreed by the said party of the first part that they 


. will, sixty days before applying for any payments, in the event that 


lands have to be sold by said county court to make payments on 
this contract, select one-half of the lands so to be sold and give the 
county court notice thereof, and shall bid for each tract of such land 
($5) five dollars per acre, and said second parties sgree that if any 
of said lands shall sell for more than five dollars per acre the said 
first parties shall be entitled to the excess over that sum. 
I. T. VANDUZER, 
By B. L. VOORHEES, Al?’’y. 
N. A. SMITH, 
By B. L. VOORHEES, Att'y. 


635 Der’ts’ Ex. “G.” 
Order of Board of Supervisors of Wayne Co. 
Exhibit G. 
Board of supervisors. March term, A. D. 1860. 


Marcu 97H, 1860. 


Present: S. J. R. Wilson, county judge; Thomas M. Scott, asso- 
ciate; William Irwin, associate. 
On Friday, being the 5th day of the term, it is ordered by the 
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court that the contract with Vanduzer, Smith & Co., entered into by 
Wayne county, of tle one part, and Vanduzer, Smith & Co., of the 
second part, on the 19th day of November, A. D. 1858, for the com- 
pletion and construction of a railroad through said Wayne county, 
‘be so amended as to give the said Vanduzer, Smith & Co. or their 
assigns au extension of ten months in which to complete said rail- 
road to Fairfield, in addition to the time mentioned and specified 
in said original contract, and also an extension of eighteen months 
in addition to the time mentioned and specified in said original 
contract for the completion of said railroad to the eastern line of 
said county; and said Wayne county hereby agrees to faith- 
636 fully execute and perform all the covenants, conditions, agree- 
ments, and stipulations mentioned in said original contract 
to be performed by and in behalf of said Wayne county unto said 
Vanduzer, Smith & Co. or their assigns in case said Vanduzer, 
Smith & Co. or their assigns shall have said railroad completed to 
Fairfield by the 19th day of September, A. D. 1861, and to the east- 
ern line of said Wayne caunty by the 19th day of May, A. D. 1862, 
as fully in every respect. as though said railroad had been completed 
to Fairfield by the 25th day — December, A. D. 1859, and to the 
eastern line of said Wayne county by the 19th day of November, A. 
D. 1860, as stipulated in said original contract. 

This extension is made upon this express condition: That said 
Vanduzer, Smith & Co. or their assigns furnish to S. J. R. Wilson, 
county judge of said Wayne county, a plat of the located line 
through said Wayne county as far as Fairfield by the 15th day of 
April, A. D. 1860, and make a bona fide commencement of the grad- 
ing in said Wayne county on said line by the 15th day of May, A. 

D.' 1860, and keep at least fifty hands employed at said grad- 
637 ing in Wayne county for the space of six months; and after 

the expiration of said six months from said time of com- 
mencing said grading said Vanduzer, Smith & Co. or their assigns 
shall have and keep employed at said grading upon said line at 
least one hundred hands, unless prevented by the inclemency of the 
weather. 

And in case said Vanduzer, Smith & Co. or their assigns shall 
fail to keep said hands employed upon said line at said grading as 
aforesaid until said grading is completed, for the space of one month, 
unless prevented by the inclemency of the weather as aforesaid, or 
shall fail to keep and perform any of the other conditions of this 
supplement, then this order and everything herein contained shall 
cease and be null and void; otherwise to remain in full force and 
effect. 

S. J. R. WILSON, 
County Judge. 

THOMAS M. SCOTT. 

WILLIAM IRWIN. 


STATE OF ILLINOIS, | 
, y * oS. 
Wayne County, § 


I, J. E. Wilson, clerk ‘of the county court, do hereby certify 


4 


» 
eg —_-- 


4 


‘ 
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658 that the above is a true and correct copy of an order passed 
by the board of supervisors at their March session, A. D. 1860, 
as appears of record in my office. 
In witness whereof I have hereunto set my hand and 
[seaL.] official seal this 30th day of June, A. D. 1885. 


J. E. WILSON, 
County Clerk. 


639 Der’rs’ _-s 
Proceedings ih U. 8. Court in “ Kennicott” Case. 
Exhibit IH. 
Monpay, June Ist, A. D. 1868. 
Present: The Hon. Samuel H. Treat, district judge. 


JouHn W. KeEnnicorr e al. } 
- ~In Chancery. 
Tue BoarRpD OF SUPERVISORS OF THE COUNTY wah 
WAYNE et al. 


Now again come the complainants, by-their solicitors, Messrs. 
Weldon, Hay and Cullom and Walter B. Scates, Esq.; and the de- 
fendant, The Mt. Vernon Railroad Company, baciaelioeh regularly 
served with process herein and having failed to enter its appearance 
herein or answer complainants’ bill herein in accordance with 
the rules and practices of this court, it is therefore ordered and ad- 
judged by the court that the default of the said defendant be, and 
the same is hereby, entered accordingly of record and the complain- 
ants’ bill be taken pro con/esso against the said defendant. 

Whereupon, on motion of the complainant-, itis ordered that this 
cause be referred to the master in chancery of this court to compute 
the amount due by said defendant to the said complainant- and 
make report thereof to this court. | 


Tuurspay, June 18th, A. D. 1868. 
Present: Hon. Samuel H. Treat, district judge. 


Joun W. KeEnnicort and Others 
vs. 
Tur BoarpD oF SupERVISORS OF WAYNE County and 


-In Chancery. 
Tue Mornt Vernon R. R. Company. | 


>] 


Now, on this day, comes Antrim Campbell, Esq., the master in 
chancery of this court to whom was referred this cause to compute 
the amount due by the board of supervisors of Wayne county upon 
the bonds of the Mount Vernon Railroad Company, and presented 
his report to the court, which is approved and ordered to be filed. 


270 


640 Jonn W. Kewnicott, THomas UpHam, EBEN- 
EZER STONE, and JosepH W. Warp et al. 
vs. 
THe Mr. Vernon R. R. Company, Impleaded with 
THe Boarp OF SUPERVISORS OF WAYNE CouNTY, 
ILI. 
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In Chancery. 


This cause came on to be heard at this term of this court, the said 
bill of complaint filed in this cause having been taken as confessed by 
said Mount Vernon Railroad Company, impleaded, &c., and one of 
the defendants in this suit; and thereupon, upon consideration 
thereof, it was ordered, adjudged, and decreed that it be referred to 
a master to inquire and state the amount due the said complain- 
ants upon the bond- and coupons set forth and described in said bill 
of complaint, for principal and interest, and it is ordered that the said 
defendant, The Mount Vernon Railroad Company,do pay the plaintiffs 
what the said master shall find due for principal and interest and 
costs as aforesaid, to wit, the sum of sixty-three thousand dollars six 
hundred and eighty-eight ;4°, dollars ($73,688.49) and the costs of 
this suit, within five days after the said master shall have made his 
report; and, in default of the defendant, said Mount Vernon Rail- 
road Company, so paying to the plaintiffs what shall be found due 
to them for prineipal and interest and costs as aforesaid by the time 
aforesaid, it is ordered that the said premises, to wit, the railroad of 
the Mount Vernon Railroad Company, constructed from the village 
of Ashley, Washington county, to the eastern boundary of Wayne 
county, in the State of Illinois, together with all its, said com- 
pany’s, real estate, lands, tenements, and hereditaments acquired 
and appropriated for the purpose of a right of way for a single 
or double track railroad, and the appurtenances thereof, and 
for depots, engine-houses, car-houses, station-houses, warehouses, 
workshops, superstructures, erections, and fixtures, and also all 
and every privilege, franchise, and right of said Mount Vernon 
Railroad Company acquired at the date of the mortgage set 
forth in said bill, executed by it to said Isaac Seymour, trustee, 
or that it at any time thereafter may have acquired, and also all 
the rails, bridges, ways, piers, depots, engine-houses, car-houses, sta- 
tion-houses, warehouses, workshops, erections, superstructures, fixt- 
ures, privileges, franchises, and rights of it, the said defendant, 
wheresoever and whatsoever now owned by it, and which said prop- 
erty, rights, and franchises were conveyed by said defendant to said 
Isaac Seymour in trust, and also all benefits and equity of redemption 

of the said defendants, as is fully set forth in said bill of com- 
641 plaint, be sold at public vendue, at the court-house door, in the 

city of Springfield, Illinois, by Antrim Campbell, Esq., the 
master of this court, to the best purchaser or purchasers that can be 
got for the same, to be allowed by the said master; that such sale so 
inade by the said master shall have the same force and effect as 
though said sale had been duly made by the trustee named in 
said mortgage upon a foreclosure made by him of the same under 
powers contained in said mortgage; that the moneys arising from 


J 
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such sale be paid to the solicitors of the complainants to apply 
upon the principal, interest, and costs reported by said master as 
due said plaintiffs; that upon the sale of the said above-described 
premises the master shall execute and deliver to the purchaser or 
purchasers thereof sufficient deed or deeds of sale of the same; that 
said master shall, before he makes sale thereof, give public notice 
of such sale for at least six weeks in a public newspaper printed at 
Springfield, Illinois. 

And the court doth reserve the consideration of all further direc- 
tions until after the said master shall have made his report. 

And this cause is continued. 


Monpay, September Sth, A. D. 1868. 
Present: Hon. Samuel H. Treat, district judge. 


Joun W. Kennicort, THomas UPHAM, EBENEZER W. 
STongE, JosepH W. WakpD, and Austin MEYERS 

7 vs. 

THe Mount VERNON RAILROAD Company, Impleaded 
with THe Boarp oF SUPERVISORS UF WAYNE 
COUNTY. 


>In Chancery. 


Now, on this day, comes the master in chancery of this court and 
files his report of sale herein. 


+ * 


SATURDAY, January 23rd, A. D. 1869. 
Present: Hon. Samuel H. Treat, district judge. 


JoHN W. KENNIcorTT et al. 
vs. 
Tue Mount V ERNON RaAILRoapD Company, Impleaded > In Chancery. 
with THe BoaRp oF SUPERVISORS oF WAYNE 
County, ILL. 


Now, on this day, this cause came on to be heard on the exceptions 
filed to the report of the master herein, and the court, being advised 
in the premises, is of opinion that the said exceptions be over- 
ruled. 

It is further ordered that after payment of the costs and charges 
of this proceeding that the residue of the purchase-money be paid 
to the several compiainants according to their respective interests. 

Ordered also that said report be confirmed and approved. 


642 In the Circuit Court of the United States for the Southern 
District of Illinois. 


Joun W. Kennicott, THomas UpHaAm, EBENEZER W. 
STONE, et al. 
Us. | In Chancery. 
Mr. Vernon RattroaD Company, Impleaded with 
THe BoarRD OF SUPERVISORS OF WAYNE CouNTY. 


The undersigned, master of said court, respectfully makes report 
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to the court that in pursuance of the decree rendered: in said en- 
titled cause, at the Tune term, in the year of our Lord one thousand 
eight hundred and sixty-eight, of said circuit court (the debt, in- 
terest, and costs due in said decree not having been paid according 
to the provisions thereof), he offered the property therein described 
for sale, at public auction, to the highest bidder for cash in hand, at 
the door of the court-house, in the city of Springfield, to wit, the 
door of the court-house of the circuit court of the United States for 
the southern district of Illinois, on the 26th day of August, A. D. 
1868, at 12.0’clock m., having first given at least six weeks’ notice 
in the Illinois State Register, a newspaper printed and published in 
the city of Springfield, Illinois, a certified copy of which notice, 
marked “A,” is herewith filed, and the said defendant, The Mount 
Vernon Railroad Company, bid the sum of six hundred dollars for 
the said property in said decree and notices described, to wit, the 
railroad of the Mount Vernon Railroad Company, constructed from 
the village of Ashley, Washington county, to the eastern boundary 
of Wayne county, in the State of Illinois, together with all its, said 
company’s, real estate, lands, tenements, and hereditaments acquired 
and appropriated for the purpose of a right of way for single or 
double track railroad and the appurtenances thereof, and for depots, 
engine-houses, car-houses, station-houses, warellouses, workshops, 
superstructures, erections, and fixtures, and also all and every the 
privileges, franchises, and rights of the said Mount Vernon Rail- 

road Company acquired at the date of the mortgage set forth 
643 _—in said bill, executed by the said Isaac Seymour, trustee, or 

that at any time thereafter may have acquired, and also all the 
rails, bridges, ways, piers, depots, engine-houses, car-houses, station- 
houses, warehouses, workshops, erections, superstructions, fixtures, 
privileges, franchises, and rights of the said defendant wheresoever 
and whatsoever now owned by it. 

And the said sum of six hundred dollars being the highest and 
best bid, therefore the said premises and property were struck off to 
the said Mount Vernon Railroad Company at that price, and the 
_ — made, executed, and delivered to said company a deed 
therefor. 


All of which is respectfully submitted. 
J. A. JONES. Master. 


Costs of suit... inindianaichenieai $57 29 
Advertisement ....-.-._. » wT 
a: 


$91 04 
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644 Der’ts’ Ex. “1.” 
Order of Board of Supervisors to Sell Swamp Lands. 
Exhibit J. 
December Special Term, A. D. 1862. 
DrceMBER Ist, 1862. 
Order to Sell Swamp Lands. 


It is hereby ordered that Charles Wood, drainage commissioner, 
be, and he is hereby, authorized to sell the swamp and overflowed 
lands at private sale at two dollars per acre, on the following con- 
ditions, to wit: Any person that is now living on said swamp lands 
shall be entitled to file his claim and enter said lands within twelve 
months from the date of this order, to the exclusion of all others. 

Second. The person having improvements on said land shall be 
entitled to file his claim and enter said lands within twelve months 
from the date of this order, to the exclusion of all others. 

And it is further ordered that any person wishing to purchase 
any of said lands for actual settlement or cyjtivation or for the ben- 
efit of timber to support their farms shall have the right to deed 
said land by filing their affidavit to that effect in any quantity not 
exceeding one hundred and sixty acres, by paying down one-third 
and the balance in one and two years with six per cent. per 

annum. 
645 And it is further ordered that the drainage commissioner 

pay all the money that accrues from the sale of said swamp 
lands, as above stated, and not otherwise appropriated, to the treas- 
urer of the several towns in said county, according to the number 
of children in each township over the age of five and under twenty- 
one years, to be used asa school fund for the support of common 
schools; and it is ordered that said commissioner make an annual 
report of his acts at the December term of this court. 


STaTE OF ILLINOIS, | .. 
Wayne County, jf ° 


I, J. E. Wilson, clerk of the county court — and for said county 
and State aforesaid, do hereby certify that the above is a true and 
correct copy of an order passed by the board of supervisors at their 
December special term, A. D. 15862, as appears of record in my 
office. 

[seat.] In witness whereof I have hereunto set_my hand and 
med official seal this 8rd day of June, A. D. 1885. 


J. E. WILSON, Co. Clerk. 
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Der’ts’ Ex. “ L.” 
Deed of County of Wayne to Thomas Cooper et al. 
Exhibit L. 


to 
Thomas Cooper et al. 


Wayne county ! 


W hereas by an act of the Congress of the United States of Amer- 
ica, approved on the 28th day of September, 1850, entitled “An act 
to enable the State of Arkansas and other States to reclaim the 
swamp lands within their limits,” the lands hereinafter mentioned 
were granted to the State of Illinois; and 

Whereas by an act of the Legislature of the State of Illinois, ap- 
proved on the 22nd day of June, 1852, entitled An act to dispose of 
the swamp and overflowed lands and to pay the expenses of select- 
ing and surveying the same, and an act amendatory thereto, ap- 
proved on the 4th day of March, 1854, entitled An act to amend an 
act entitled An act to dispuse of the swamp and overflowed lads 
and to pay the expenses of selecting and surveying the same, ap- 
proved June 22nd, 1852, all the lands selected and designated as 
swamp and overflowed lands, lying and being situated within the 

county of Wayne and State of Illinois, were granted to the 

647 said county of Wayne; and 
Whereas at a special term of the county court of the said 
county of Wayne, in the State of Illinois, began and held, in pur- 
suance of a call of the people of said county, at the court-house, in 
Fairfield, in said county, on the 20th day of August, 1857, Thomas 
Cooper, John Moor, C. L. Organ, Sylvester Rider, L. J. 8S. Turney, 
Thos. H. Lowrey, John Wilson, John Trousdale, Henry Holshouser, 
J.J. R. Turney, Samuel Cope, and Edward Bonham made this fol- . 
luwing proposition to said court, said court then sitting at the county 


court of said county for the transaction of county business—said 
proposition is in the words and figures following, as shown by the 
records of said court, to wit: 
7 FAIRFIELD, August.21st, 1857. 
We, the undersigned, agree to secure the building of a railroad 
through Wayne county by the way of Fairfield for the swamp and 
overflowed lands accruing to said county under the several acts of 
Congress and of the Legislature of the State of lilinois relating 
thereto, the same to be conveyed to us for that purpose, and the 
648 fee simple in said lands to pass to and vest in us at the time 
and on the consideration hereinafter specified, to wit: ' 
We agree to secure the building of a railroad from Fairfield, so as 
to connect with some railroad in running operation or with the 
Great Wabash or Ohio rivers, within three years from this date, 
with the consideration, however, that if said connection is not made 
within said three years there shall be an extension of two years from 
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the expiration of the said term of the said three years in which to 
form said connection, upon the condition that we pay into the 
county treasury annually thereafter at the rate of $5,000 per annum 
until the expiration of said term of two years or until said connec- 
tion is made as aforesaid; on the completion of which connection, 
however, either with railroad or river as aforesaid, at any time 
within the terms above specified, it is: expressly understood and 
agreed by the contracting parties hereto that the fee simple in said 
lands shall vest in the grantees on their executing to the county 
court of said county their bond, in the penal sum of $100,000, that 

they will cause said railroad to be completed through said 
649 county within three years thereafter. Itis further agreed and 

understood that we shall have full right upon the commence- 
ment of the work on said railroad in Wayne county to use so much 
of the timber on said lands as is necessary for the construction of 
said railroad, as well as right of way for said road over said lands. 


THOMAS COOPER. JOHN WILSON. 

JOHN MOOR. JOHN TROUSDALE. 

C. L. ORGAN. HENRY HOULSHOUSER. 
SYLVESTER RYDER. J. J. R. TURNEY. 

L. J. S. TURNEY. SAMUEL COPE. 

THOS. H. LOWREY. EDWARD BONHAM. 


And after due consideration of the aboVe proposition it was, on 
motion of Hooper, justice, ordered and adjudged by the court here 
that the same be accepted, with this amendment thereto: 

That said company agree to pay on the expiration of said term 
of three vears aforesaid (as assessed and liquidated damages of ) 
$5,000, five thousand dollars, if they fail to make the connection as 
specified in said proposition, and in consideration of said forfeit or 

damages of $5,000 the company mentioned in the above 
650  pronosition have the right to relinquish said lands to the 

county, and thereby free themselves from any other forfeit 
mentioned in said proposition, or agree to pay the two other forfeits 
of $5,000 per annum, and hold said lands, as specified in said propo- 
sition, at the option of the company, reserving, however, to the 
county the proceeds of so much of said lands as have already been 


sold by the county. 
D. TURNEY. 


WILLIAM ELLIS. 
SAMUEL HOOPER. 


And thereupon came fo the several persons in the foregoing propo- 
sition and filed with the court their acceptance of the proposition 
as amended by the court, and which acceptance is as follows: 


We, the undersigned, — read and considered the terms of acceptance 
proposed by the county court of Wayne county with reference to the 
proposition made the county by us relative to the swamped and 
overflowed lands, and which proposition is filed with said court and 
recorded among the proceedings of the special term of the county 


276 M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


court, held at Fairfield, commencing on the 20th day of 

651 August, 1857, hereby agree to and accept the amendments pro- 

posed by the said court, and agree that the original proposi- 

tion be amended so as to conform to the terms and conditions of the 
sume as amended and accepted by the said court. 

Given under our hands and seals this 24th day of August, A. D. 


1857. 


Thomas Cooper. [sEAL.] Henry Houlshouser. [SeAL._ 
John Moor. SEAL.| John Wilson. |SEAL. 
.C. L. Organ. sEAL.| John Trousdale. SEAL. 
Sylvester Ryder. fseAL.| J.J. R. Turney. ‘SEAL. 
L. J. S. Turney. [seaAL.] Samuel Cope. SEAL. | 
Thos. H. Lowrey. fseAL.| Edward Bonham. SEAL. 


And whereas, afterwards at said term of the said county court, to 
wit, on tne 27th day of August, 1857, it was ordered, adjudged, and 
decreed by said court that a deed be legally executed to Thomas 
Cooper, John Moor, C. L. Organ, Sylvester Ryder, L. J. S. Turney, 
Thos. H. Lowrey, John Wilson, John Trousdale, Henry Houlhouser, 
J. J. R. Turney, Samuel Cope, and Edward Bonham within thirty 
davs thereafter, in pursuance of and in accordance with the before- 
mentioned contract for the swamp and overflowed lands accruing 

to Wayne county, Illinois, under and by virtue of the said 
652 several acts of Congress and of the Legislature of the State of 
Illinois relating thereto: 

Now, therefore, know all men by these presents that I, John 
Trousdale, clerk of the county court in and for said county of Wayne 
and State of [llinois, by virtue of the authority in me vested by the 
last-mentioned act of the Legislature of the State of Illinois, and in 
pursuance of the order of the county court aforesaid, and in consid- 
eration of the premises aforesaid and the further consideration of 
the sum of one dollar to me in hand paid, the receipt whereof I 
hereby acknowledge, do grant, bargain and sell, alien, enfeoff, con- 
vey, aud confirm unto the said Thomas Cooper, John Moor, Sylves- 
ter Ryder, C. L. Organ, L. J. S. Turney, Thomas H. Lowrey, John 
Wilson, John Trousdale, Henry Houlshouser, J. J. R. Turney, Sam- 
uel Cope, and Edward Bonham, their heirs and assigns forever, all 
the swamp and overflowed lands lying and being in the said county 
of Wayne and accruing to said county under and by virtue of the 
said several acts of Congress and of the Legislature of the State of 

Illinois granting said lands, excepting so much of said lands 
653 as have been sold to actual settlers on pre-emption previously 

taken; to have and to hold the said conveyed premises and 
appurtenances thereunto belonging or in anywise appertaining unto 
them, the said grantees herein, & their heirs and assigns forever: 
Provided, nevertheless, and these presents are made upon the ex- 
press condition, that if the said grantees herein shall fail to make 
the connection as specified within the time mentioned in said propo- 
sition and shall fail to pay the forfeit or damages at the end of 
each year or any year as set forth in said proposition as having 
paid all the forfeit or damages mentioned in said proposition as 
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amended by the court and accepted by the grantees herein, and 
shall then fail to give the bond of one hundred thousand dollars 
mentioned in said proposition, then this conveyance and everything 
herein contained shall cease and be null and void, and the lands 
herein and hereby conveyed shall revert to and vest in the county 
of Wayne aforesaid, the same as if this deed had never been made: 
And provided further, that nothing herein contained shall release 
the said grantees from their liability to pay said first-men- 
654 tioned forfeit of $5,000 in the event of their failing to make 
the connection at the expiration of the three years as specified 
in said amended proposition. Said grantees, however, as a further 
condition herein, agree to secure the building of a suitable depot 
within the present. limits of the town of Fairfield upon the com- 
pletion of the first link or connection as specified in said proposition, 
and also to furnish said line or connection of said railroad with a 
sufficient number of cars and locomotives for the accommodation of 
passengers and for the transportation of freight. 
In testimony whereof I have hereunto set my hand and affixed 
my seal of office this 26th day of September, A. D. 1857. Interlined 
before signing. 


[SEAL. ] JOHN TROUSDALE, Co. CVk. 


Filed 30th September, 1857. 
“R. B. SLOCUMB, CV. 


STATE OF ILLINOIS, | ap 
Wayne County, {°° 


655 I, R. E. Mabry, clerk of the circuit. court and ex officio re- 

corder in and for said county and State, do hereby certify 

that the above and foregoing is a true and complete copy of the rec- 

ord of a contract between Wayne county and Thos. Cooper et al., as 

appears of record in Deed Book “K,” at page 251, which book is a 
part of the records of my office. 

In testimony whereof I have hereunto set my hand and 

[seAL.] affixed the seal of said court, at Fairfield, this August 5, 


1881. 
R. E. MABRY, Clerk. 
(Endorsed :) Filed October 2nd, 1885. J. A. Jones, clerk. 
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purchased. 


G. W. Wickersham -—-_ 1 
Edward Marshall —_-' 1 


AADAAAAARAARRAAAANARAARHDARDHRHA DDN HV WD 


Andrew Martin —----/ 1 
C. W. MeCormick _--} 1 
TEES ERR ae 1 
I isscitetininriiirirtaainicianianint 1 
RR eae ne 1 
Jas. Henson -------- Bi 
See CE cnn note 1 
I ai ial cine iia l 
I 1 
Simeon Gwin_..---- l 
Isaac Garrison ..---- 1 
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| Sec. 


i 


Name of pur. T. | R. 
Ben. Simmons ..-~-.~ ls | 5 ee. 
Jas. D. Martin ------ lsiie. 
BI ic sais atinsaneenninias ‘1lsi5e 
Isham Simmons wanted ls\5e 
Andrew Martin ----- ls | 5e. 
DRERG occece ccs cows ls de 
I ial: encima ls'die | 
RE ‘ls  5e/)! 
John P. Gillespy ----|. ls 5e. 
Thos. J. Ayres .-.--- ils 
Needom Helm -..--- ls 
Andrew Martin _----! 1 
a 1 
eee 
Isham Simmons ..._- 1 
I nian igen id 
RN iia ecient 1 
G. W. Wickersham-__ 1 
Jas. W. Given ------ i 
a l 
Edward Marshall _--) 1 
Andrew Martin __. 1 


NOON CII I PEEL AER EPP DP DB DOD 09 09 69 OF 09 09 C900 0 


” 
-_ 


Co Ul 


| Subdiv. 


| O60 unnomee 


Der’ts’ Ex. “ M.” 


Abstract of the swamp and overflowed lands within the county of 
Wayne as returned by the auditor of State, made in pursuance of 
the act of the Legislature entitled “An act to dispose of the swamp 
and overflowed lands and to pay the expense of selecting and 
surveying the same” (except those lands sold to the Springfield 
and Illinois Southeastern railroad), with the names of the pur- 
chasers, the dates of purchase, and description of the lands so 


SS 
ee ee 
| ae 


2 ne 
Swse 


~~ = = eS 


7 Ow 
of 


-——_—- — oe 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Date of pur. 
Nov. 5, ’64 
Nov. 17, °65 
Nov. 17, ’65 
Nov. 10, ’64 
May 2, 1861 
Nov. 17, ’6d 
Nov. 28, ’64 
Nov. 28, ’64 
Nov. 17, ’65 
Nov. 16, ’65 
Oct. 28, 1864 
Nov. 28, 1864 
May 2, 1861 
Sep. 1, ‘64 
Oct. 23, ’64 
| Oct. 23, 764 
| Oct. 23, 6 
Sep. 25, 68 
Apr. 26, 1859 
Apr. 23, 1856 
June 3, 1857 
Noy. 28, ’64 
Sep. 25, 1863 
June 3, 1857 
Nov. 28, ’64 
Nov. 14, 64 
Nov. 14, ’64 
Noy. 14, *64 > 
Nov. 14, ‘64 
June 7, 1858 
Feb. 25, 1858 


_ 25, 1858 
. 28, 
_ 14,1861 
. 18, 1863 
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Def’ts’ Ex. ““M ”—Continuedy 


eee —— . 


Name of pur. | T.| R. Sec. Subdiv. Date of pur. 
| | 

TDN., cvinshnniiniciinniiaeiae 1sj/5e; 8; Nwne------ Dec. 18, 1863 - 
I AE eT ls/5e; 8 Yaa Dec. 18, 1863 
: ee \ls|5e; 8 Nenw--..-- Aug. 15, 1859 
Richard L. Clark.---/1s|5e!| 8 Nwnw-----} Dec. 17, ’68 
Ges. Garrison_..----|1s/5e| 8 |} Nese ----..| Dec. 30, ’63 
ite scala lsjde Bar...) +e June 1, 1857 
II i cncecidimmaitaceaiaesiel iRelisei 9) BW O Ou 'June 1, 1857 
EN ne f/isife; 9! Nen w...... June 1, 1857 
Isaac Garrison._.--- ‘lsiie!' 9 Nwnow ow Dee. 18, 1863 
NUIND bi siseceesimntantabideilabaiie lls|5e| 9| Swnw...... | Dee. 18, 1863 
ee lsi|5e| 9/|}Senw...... | June 1, 1857 
Isaac Garrison ...--- lsi\5be 9 Nesw ------| Dec. 30, 63 
Ges. Garrison... - ls|5e| 9 Nwesw--.-..- | Dee. 30, 63 
ST MOicunmenens ‘lsiie| 9! Nese......| Aug.17, °64 
: Isaac Garrison ...--- lsj5e| 9' Nwse-~..-... | Dee. 30, *63 
John Milner._-.---- ls\5e'/ 15 Nenw-..-...| Nov. 17, ’63 
Wim. Keen ~---.---- lsi|5e 15 Nesw age Nov. 27, ’63 
i RE RAE TE 'ls|5e| 15!) Nwsw.-..-- | Nov. 27, ’63 
J. B. Bozarth -......;1s8)5e} 15 Swsw-----.- July 6, ’64 
SELLE DEG [lsj;5e; 22; Nwnw-e.ee. _July 6, ’64 
{ \% J. W. Bozarth ...--- ‘ls;5e; 22; Swn wee. | June 6, 765 
John Keen, Jr..----- lls|5e) 22; Nesw......| Jan. 7, 63 
S. J. Branson _.-----|/1s!5e) 22'| Nese ---.-- | Oct. 10, 1863 
I skied ls 5e 22 Sese_._.---| Oct. 10, 1863 
; John Keen, Jr..----- lsi5e!| 23! Swnw....-- | Dec. 4, 63 
John Keen -.-....-.|/1s!5e)} 28; Nws w--..-.-| Oct. 24, ‘63 
S. J. Branson ~.----- [ls|5e| 23 Swsw--..-... | Oct. 10, 1863 
A. K. Atteberry. .--- ‘lsiS5e; 25! Nwsw...... | Oct. 27, 1863 
A. F. ‘Atteberry--.--- L1siSe| DB | Swew...... | Oct. 27, 1865 
‘ D. H. Clevinger_---- 'lsi|5e| 25 Nese.-...-| Feb. 3, ‘64 
EE 1s/ de) 20 NR WO @cacen Sep. 11, 1866 
ES NE ls 5e; 25; Sese-....--| Feb 3 64 
M. W. Rodgers------ lsi\5ie| 26|Swne-...e. Nov. 17, ’63 
John M. Reed ------ lsi'5e! 26; Nenw---.--. Oct. 3, ’63 
J EL SN a ls 5e 26 Nwnw-.--- Oct. 3, 63 
M. W. Rodgers...--- 1si5e, 26|Senw.-..-- Nov. 17, 63 
4 |p SD coma diiinit 1si5e! 26) Nesw--...-. Nov. 17, ’63 
A. K. Atteberry...-..1s,5e) 26 Sesw --..-- | Oct. 24, 63 
F. M. Atteberry.----|/18s|5e); 26) Nese.-.-- | Oct. 27, 63 
M. W. Rodgers.....-- 1s 5e| 26 Nwse..ue. | Nov. 17, 63 
, A. kK. Atteberry----- ls\5e| 26)|Swse -...-- Oct. 27, 1863 
F. M. Atteberry_.---. 1s 5e| 26 Sese-.-.--. | Oct. 27, 1863 
Wesley Gregory ---- 1s 5e| 31 Nwsw------ — M’ch 28, 1860 
Wm. R. Wiggins---- 1 s|5e 81> Swsw----- July 15, 64 
ae 1s|5e; 31|Sesw .--.-- | July 15, 64 


— ‘ts’ Ex. “M” 
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—Continued. 


Name of pur. T. | R. See. 
Patrick Galaspy ---- 1 s|5e) 35 
A. K. Atteberry_-... 1s 5e 35 
Stout Atteberry ----- ls de 35 
A. Kk. Atteberry -_-~- lsi5e 35 
F. M. Atteberry_---- 1s 5e) 35 
oS meee 1s\5e 30 
W. J. Harlan -.-.--- ls 5e, 36 
R. L. Boggs .--...--- ls 5e -36 
EF i 2si5e/ 1 
Te 28s'5e! 1 
Ee 28si\5e|; 2 
F. M. Atteberry_---- 2si5e| 2! 
Bs 6. Fe Dcamccnen -\2si5e; 2 

nen 2s'5e, 2 
657 A.J. Halee-_. 2s'5e); 2 
POD irae wes 2s;5e; 2 
Lot Gregory -_------ Z2si5e| 4 
S . Beem ......... 2s'5e)| 4 
John Keen, Jr...---- 2si\5e) 4 
Lot Gregory. ssncsnel SO1e0| & 
W. R. Wiggins------ 2s 5e 6 
Ce 
a 2s 5e. 6 
John Wood__--.----- 2s 5e; 6 
SN sicaichintacenieceshciesniinetmpe 2s\5e! 6 
ee 2s 5e| 6 
J ‘2s 5e) 10 
Jas. Alexander. -_ ._-- 2s 5e 10 
Dan’! Mathews------ 2s 5e! 10 
Darius C. Warren.---|2s 5e | 11 
5 ee ‘2s 5e 1l 
D. C. Warren _------| 2s 5e ll 
Richard Sanders ----|2s 5e 11 
PRecvcaccnceccen| 81S Oe! 3 
Samuel Miller ---_-- 12s,5e| 12 
A. F. Wilhams...-..!2s/5e/| 12 
W. H. Robinson .--..2s/5e 12 
Richard Sanders ----.2s'5e 14 
ee 2s\/5e > 14 
Re (2s\5e) 14 
ee '2s\5e} 21 
Jas. N. Allen .... ..-- 12 s\5e| 22 | 
A. K. Bruce ---.-.-- Soiee: 2 
Same schaniesininitaimne: nimi 2s|\5e 
womans | 2s | De | 22 | 


ee = 


— 


Subdiv. Date of pur. 

fy) a Dec. 4, ’66 
ORS nncwns Oct. 18, 63 
ge 7) | ' Oct. 13, ’63 
| Nese ---.-- Oct. 18, 63 
| B06 cc Oct. 24, 63 
1 OOO. ecco | Oct. 24, ’63 
| ORO cctene |~6Oct. 31, *63 
| Nwnw-.--.-| Nov. 20, ‘66 
| Sene .-.... Oct. 30, 67 
OO O acct Feb. 24, ’65 
ef 2 | ware Feb. 24, ’65 

NOD W....-- |~—6Oct. 24, 63 
eee Feb. 22, 1864 
| WOO cancos Feb. 22. 1864 
1 BO OO canmen Feb. 22, 1864 
ic | Feb. 22, 1864 
| Nwsw-e Oct. 10, 1863 
& oy: ue M’ch 1, 64 
| er O Gece Dee. 8, 1863 
0 @ Pie Oct. 10, 1863 
of a July 15, ’64 
LO 9 8 @..0c0 Aug. 9, ’64 
| Se nw... July 15, ’64 
tf July 16, 64 
|'Nwsw-.....| July 16, ’64 
BO OW cctnice Aug. 2, 764 
i Occ! Oct. 15, 1866 
| Be 6@..cnis Sep. 21, 1866 
| Sw se------ Sep. 21, 1866 
TO BGs | Oct. 17, 1865 

OG GC csans _M’ch 6, 1865 

Sen w..---. Oct. 17, 1865 

ff ¢ | senewe Nov. 1, ’64 

Pe OO une | Nov. 1, ’64 
po). aoe Dee. 10, ’638 
| BW RO cccnns Jan. 10, 1866 
| WOR Dineen July 1, 1865 
| OO Bescon Nov 1, 1864 
Ci.) Nov. 1, 1864 
| Swnw.---.- Jan. 23, 765 
c.. , —— Dec. 3, 68 

PO BO ines Aug. 24, 1863 

Lo Sep. 18, 1863 

| BW O@.nceen Sep. 18, 1863 

BO OO cumin | Sep. 26, 63 


; 
NN cite, BF OE one ee 


M. 


Name of pur. | 


Thomas Hood .--~--! 
Isham Stroud_...--- | 
W. B. Bruce .-....---. | 
Isham Stroud__-_--- 


* I 


Same 


Same 
i | eee | 
Isham Stroud... -- | 
Same 


Alex. Barnett... -.- 
H. MeWhite-_---___ 


John Stroud. . ._-. | 


C. Sevedge 
W. R. Stroud 
Lorenzo Knowles__-- 
Abr. Stroud 


a | 


Abr. Stroud 
John Stroud... - | 
A Pe iccneictines | 
Acei Croes..-<<<c-<- 
Same 


J. N. 
Lorenzo Knowles__-- 
Sarah Gwin 
John W. Yates... - | 


Same 


Same 
Rebecca Pruitt 
Sarah Gwin .-..---- | 
G. J. Burke | 
J. A. Linville 
i Re 
Wm. Kimble - ..-.... | 
36—147 
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vs. J. C. CLOYD ET 


AL. 


rocco oro oovio 


R. See. Subdiv. Date of pur. 
5e 22| Nw se.--... Sep. 18, 63 
Se 22| Sw se...... Sep. 15, 18638 
BO! 2 | BO OS @nccnccn Jan. 1, ’6l 
Se’ 23!iSw ne.....-.- Dec. 4, 1862 
Bei Bi Sw n W.--ee Feb. 3, 
Se; | Senw...... Dec. 4, 1862 
0) i N OC 8 Wecnces Sep. 17, 1860 
e 2 | Nwsw...... Sep. 17, 1860 
0' | SS 0 Wucacce Sep. 9, 1863 
e| 23 | Se sw .-..... Sep. 9, 1863 
a &8 2 > aeeome Dec. 9, 1862 
“jo 3a o fo 7 ene Dec. 4, 1862 
o| 323i Sw se.....- Dee. 3, 1863 
ie 88 79) oe Dec. 3, 1863 
i 32 | @ 7 weaken M’ch 31, ’68 
ot) oe | Oe OG Oct. 4, 1864 
5e| 25 N wne.-.---- M’ch 25, 1863 
5e| 25 | Nep.w-...... M’ch 31, 1863 
5e| 25| Nwnw...--. M’ch 25, 1863 
Be! SS i OO O Weems Feb. 27, ’65 
e| 25 | Se n we.---- Oct. 6, ’62 
Te 320. °°) ) M’ch 31, 1863 
e| 25 | Nwsw...... Feb. 14, 1867 
e| 25| S ws w------ Feb. 14, 1867 
oi | BO OO sce Apr. 1, 1863 
of Di Oe 06 een M’ch 31, 1863 
e| 26 7 O 0 Gini Feb. 19, 764 
e| 26 | N w.ne.....- Nov. 19, "64 
Ie J... Sep. 27, ‘64 
oD! BO 8 Ouccue Sep. 27, ‘64 
e | 26 | Nenw.-...--| Sep. 26, ‘63 
e| 26’ Nwnw-e...e- Feb. 15, 1864 
5120 | OS @ Wee Dee. 6, 1862 
e| 2; Nesw...... Sep. 27, ‘64 
2 38 2 2 Senooue Oct. 3,.1859 
le 36 5. 2 , en Aug. 11, 1859 
28 £28.27) ne June 28, 1860 
e| 26 | Nese....... Sep 27, 64 
“16 29 3 4) Se Sep. 27, 64 
28 363 2 Oe June 28, 1860 
e| 26| Se se....--. | Sep. 27, "64 
e| 27| Nenw...--. | Oct. 27, 66 
le £24307 , _ Dec. 3 64 
e| 27) Nesn ieaiiaaal «Dee. 4, 60 
o| 1B 6 Weann | M’ch 11, 1859 


9S? M. M. WHEELER ET AL. Vs. J. GC. CLOYD ET AL. 
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Name of pur. | T. | R. me Subdiv. Date of pur. 
| 
| | | 
L. L. Austio......<- |2 8 bel 27) Nw a Dec. 4, 1860 
Calvin Shell__-..--- |28|5e| 27 | Se se-..---- Dec. 4, 1860 
Jas.S. Austin ..-.-.. i'2s\5e! 28| Ne ne.-.--- Jan. 11, ’64 
B.. Beie 2 nccons i2si5e/! 28| Sw ne.-.-.-. Apr. 19, 64 
J.A. Linville ..--... 12:3|5e/| 28 | Se ne...-.-- Dec. 31, 64 
i Be I np cncmnus 301601 Be i OO BO Wicnenns Feb. 1, ‘65 
|. ee iZ2eiSei DB |i Sen W canna. Jan. 31, ’66 
John Payne ....---- 2s'5e} 28| Nesw.-..--- Nov. 19, ’63 
5 < - eee 2s\5e!| 28| Nwsw------ Jan. 31, ’66 
re |28\5e/] 28 | Sws we -.-- | M’ch 3, 1857 
i |28|/5e] 28 | Sesw-----.- M’ch_ 3, 1857 
John Payne .......- 2s\5e/] 28! Nw se.--.---. Nov. 19, ’63 
Jas, McGill .._..... 128|5e]| 28 | Se se.....-- Aug. 11, 1866 
J (2s 5e/ 29) Se ne-----. M’ch 27, 1862 
he Be OD ccceneeees i2s\5e| 29; Nwnw..-.--. May 6, 64 
A. K. Bruce ....-.--|28/5e| 29 | Swnw------ Dec. 3, ’64 
SS a 12s|5e}] 29| Nese...--- M’ch 18, 1859 
J. J. Anderson.__-.- '28s\5e| 29| Sw se... July 24. 1856 
F. M. Scerivner_.._--- '281|5e)| 29 | Se se-....... Dec. 5, ’64 
John Mateer___--_~_- |28s/5e/ 31 | Se ne-~.-.... July 24, 56 
J. J. Anderson ._-~-- '2s\5e!| 32; Nene---... July 24, 1856 
John Payne -.....---/2s/5e!] 32 | Sw ne. _-.-- Dec. 4, 1856 
______ en een 2s\5e| 32 | Se ne-----. May 17, 1859 
J. J. Anderson ..---- 2s;5e| 32 | Nenw------ July 24, 1856 
John Mateer__-- ---- 28s\5e/] 32) Nwnw----. .| July 24, 1856 
ee, 2s\5e| 382| Swnw.---.-- July 24, 1856 
John Pay Ne 128s;5e| 82| Ne se~---.-- July 24, 1856 
TTR pao i2ei6e! | Be oe.....«-. July 24, 1856 
John M. Wood------ 2s'5e! 383 /| Nwne.-..--. Apr. 30, 1859 
na A 12s\|5e! 33) Se ne-~--.-- M’ch 11, 1859 
Wm. Payne --_.---- 2s/5e) 33) Nwnw--.--- | M’ch_ 3, 1857 
John Payne ..-...-- 2s/de;| 33 | Nwsw.-.-.-- | July 24, 1856 
John W. Griffin ---- 2s,5e; 36) Nen e......| M’ch 15, "65 
ADS. TONE .....-- 2s'5e| 36/ Nwne.-.--. Feb. 19, 64 
H. McWhite_-_- -_-_- '2s'5e! 36) Sw ne--.--- | M’ch 22. 64 
BRED oiracincownenannt TOO) Ee 1 OO Wend ce 
L. D. Haynes --..--. 38s 5e| 1] Nenw------ Sep. 17, 1866 
W. J. Myers...-. ---/38/5e| 1| Nwnw...... Apr. 18, 1859 
L. D. Haynes -.---.- (38/5 e| F120 6 Geena Oct. 28, ’67 
Ws J. YOS.....~~.! 3side; 1) Nwsw..--.. _ Apr. 18, 1859 
Cc is SE ces 1388/5 = '1/Swsw.._.} Jan. 4, 1867 
Tee I iit secmenan-comitei $3si5e| 2| Nene-~..-.. July 24, 1856 
ae July 24, 1856 
SD oc: esac: deena \3s;5e] 2} Nese--..-- July 24, 1856 
icici 138|5e| 2|Sesc_.-_--. July 24, 1856 


ee 
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Name of pur. T. | R. 
Wim. Shaeffer ...--- os|de 
ee Se aeaee 3si5e 
eee os|oe 
ee oside 
eee 
Wm. J. Myers ---.-.'38s\/5e 
Wm. Shaeffer_...--.|5 s\5e 
R. Childers ....---- as 5e) 
Wm. H.Smith....--'3s 5e) 
Daniel Smith ..-_ - 38s | 5 e| 
C. C. Hopkins -.---- 38/5 e| 
John A. Smith...--./3s8|5e) 
ED inccmasiesitintiiniiaarnia 3sside| 
eee 8s 5e' 
Daniel Smith .-.---. 38s 5e| 
John P. Smith..---- ‘38s 5e 
R. A: Jenkins .----- 3s 5e) 
R. F. Jenkins --.--- 38s' de) 
Wim. Harshbarger --| 3s 5e 
W. D. Turner ------ (3s/5e 
IIE is icnc meemactebebiiiies os d€ 
BN cccncetniinicmainainal | 3s\5e 
ID sncinictitecinenieiin ‘38 de 
W. A. Phillips ------ 38s 5e 
ED ccnciecnnintimmnnnd os 5e 
J. W. Gates -......./38 8s|5e 
W. Harshbarger .---|3 s | 5e 
Ann E. Stanley ..--.- +38 5e 
W. A. Phillips. ..-.-/3s5)5e 
658 | 
W. Harshbarger ----| 3 s | 5e | 
Elizabeth A. Stanley_| 3s | 5e) 
U. Pennington .----- lLsi6e. 
Same Se Ls;6e 
L. S. Plumlee-.---- ‘ls|6e. 
& Te SOUR cnc ils | Ge) 
C. Bh. Fie saw coce ‘Lls|6e! 
See | 6e 
Geo. B. Hilliard---.. 1s) 6e¢. 
ee ls | 6e 
Be. EMBODIED on00 cowmwn jls|6e 
C. M. Tibbs._......' 18/6 e)| 
a Lsi6e) 
Soin Harris -.------ lsi6e 


Subdiv. | 


Date of pur. 


Sec. 
4 
SS i BOW Guscwen 
12| Nwne-.-- 
31 OW @ Greccus 
| ae yy Y ae 
3B | OC @ Wecusnc 
+ oe | 2, =e 
is | © O 8 OW enccus 
22 6 Ff) 
i BO OO aneewn 
a | © e OO@icee 
ae ¢) Sea 
Be | OS@ O uae 
| $e fy. Seam 
2 f 2 ee 
| 22 Fo: Seen 
7 ae ££ 2) Seen 
7 | BOO Ounces 
| OOO cee 
te | BO @ @sacena! 
6 i BOS Weeanns 
| i BO @ Wincance 
; 3 | OO OB Wee cece 
6 | Be OO cence 
1) POS © cance! 
38 ££ 7) eee 
oe | we 0 Gece | 
SS 1. Oe OO cece 
18 Ne se -2---- 
18 | N w se....-. | 
Si OW @@.«ccene 
BS | BOSC..ccaccec! 
91 BORO cccam 
> i OOO cies 
9 | > & © Dice 
S | OOOO. cceucns 
ie ¢ fF Sauer 
2s +t OOOO cnn 
14 | Nwnw.-.cec. 
i BOW cause 
|  S@e@ csane 
oS 1 OOO ace 
| ae FY ee 
ae oS : 


, 28, 1864 
y 28, 1864 
vy 28, 1864 
y 28, 1864 
» 28, 1864 
_ 18, 1859 
28, 1864 
y 28, 1864 
3, 1863 
y 3, 1865 
_ 29, 1859 
_ 18, 1859 
18, 1859 


Aug. 18, 1859 
Juiy 3, 1866 
Feb. 7, ’53 
M’ch 16, 1866 
June 4, 1856 
Aug. 7, 1856 
May 19, 1859 
May 19, 1859 
May 19, 1859 
May 19, 1859 
Dee. 29, 763 
M’ch 18, ’63 
| Jan. 3, ’65 
| Aug. 7, 1856 
| Dee. 5, 62 
Dec. 29, ’63 
Aug. 7, 1856 
Dec. 5, 62 
April 18, D8 
Aprill8; 758 
July 11, 18638 
Dee. 8, ’63 
| Oct. 20, ’63 
Oct. 20, ’63 
Dec. 31, 1860 
Dec. 51, 1860 
Jan. 16, ’64 
Nov. 17, ’63 
Nov. 17, 63 


| April 9, 1859 
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Subdiv. | Date of pur 
NW 2 W.ccnee | Jan. 23, 1863 
Swnw.-...-- | Jan. 23, 1863 
a | Oct. 18, 1863 
me WOe wcunne Oct. 18, 1863 
SOO cancun Oct. 18, 1863 
Of. a | Oct. 18, 1863 
OS wenn | Feb. 12, ’64 
N wn w.-.--- Dec. 13, 64 
OU O@ Wennsun Dec. 11, 63 
er Nov. 26, ’63 
tO denies | Nov. 26, 68 
Nwnw......| Oct. 8, 63 
Swnw-. .. | Oct. 2, 63 
N wsw .-.....-} Oct. 24, ’63 
S ws WwW .....- Oct. 24, ’63 
DOS Wacecus Sep. 24, 63 
SY Oct. 20, ’63 
on Feb. 24, 764 
lL. . ae Nov. 18, ’63 

| BOS 0 concen Oct. 2, 63 
Po = Nov. 18, 63 
ei cntand Nov. 4, ’63 
; Se cms Oct. 16, ’63 
Oe . cad Oct. 16, 63 
i... a Oct. 16, ’63 
SS Oct. 16, 763 
O86 .cssnd Oct. 24, ’63 
a Oct. 16, 63 
2 @ Guiness Feb. 15, ’64 
TI a ciciicicesiinies Oct. 24, ’63 
| ae Dec. 18, ’63 
i! Dec. 18, ’63 
. . . a, Jan. 18, ‘64 
POR @ cncnna | Jan. 18, ’64 
SS aa | Oct. 27, 64 
Swsw.-.....| Oct. 27, 64 
7... — Oct. 27, ’64 
| | Aug. 4, ’60 
iii. | Aug. 4, ‘60 
. , | | Oct. 22, ’63 
| BPO O cunnes | M’ch 26, 1859 
PES © ccnun _ June 23, 
Oe nuninn Sep. 29, 1856 
Nese-~..---.; Dec. 18, 63 
DS W @@iewcne | Oct. 5, 1860 


Name of pur. T. | R. | p. | sec] 
J. W. Hilliard -..---! l1s!6e); 20 
Ee I ll1si6e! 20 
Rob’t Forth ._------ ls | Ge! 20 
Same AE Oe A TI ls 6e) 20 
LR Re lene lsi6e) 20 
TI icetcinitiinennipinniieiin ‘1ls/6e/ 20) 
N. G. Brown____----' 1-s|6e) 20 
C. H. Slusher___-- .-1l1s|6e)} 23 
veces cnmniinita ls|6e/ 23 
Bi ee DE ccna ls 6e) 23 
a Ee eae ‘ls!6e! 23 
ei eee |18|6e! 29 
| 1s|6e); 29 
Wm. W. Dawson-.---| 1s 6 e| 29 
fe ee ls | 6e! 29 
ay 1s/6e| 29 
a lsi6e 30 
Matilda Harris —---- 1s|6e} 30 
Gillian Harris._---~- | 1s'6e)| 30 
Eph. E. Cates...-~- 1s 6e)| 30 
Gillian Harris_----- 1ls\6e) 30 
*»& . eee ls 6e) 30 
Eliz. J. Stewart... _- 1s\6e! 30 
J. W. Barnhill_---- -|1 8) 6e)| 30 
TN ia i ciessittaliininintnniide ls. 6 e| 30. 
BOERS 20 cnne conc cane ‘1s 6e) 30 
Wm. Fenton_.-_--- ls|6e; 30 
Eliz. J. Stuart -.----11s)6e| 30 | 
Levi Stuart .....__- ‘1s|6e! 30) 
ee icine ‘1s'6e| 30) 
8 ee ls 6e[ 3l 
Be Ee Se iaecten ls 6e}] 3l 
E. W. Bullard ...---) ls 6e} 3l 
I cictinicichicnmmmniieaninininis ls 6e} 31 
ty ‘ls 6e)} 3l 
PU cncuktammum: eee 
I  caiciniaitach iene canal ls'6e] 381 
Chas. F. Turner___.. 1s'6e| 382 
I iii thine lsi6e! 3 
J. B. Manahan~...--. 1si6e| 35 
John W. Cisne.-_-_- ‘1lsi6e| 35 
Alt. Denny .-......../ 18] 6e!| 380 
Isaac Harlan_..--_- 1s 6e| 35 
Me. Bullard sooccces| 18 | | '6e| 3 
Abr. Linder........' ls|/6e! 3! 


—_ = | 


i teen 
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Date of pur. 


—— ae 


Def’ts’ Ex. “ M”—Continued. 
Name of pur. T. | R. | See Subdiv 

* ae — esiaah aan 
A. J. Young-------- 2si6e; 1) Nwnw------ 
____ ME 2si6e; 1}; Swnw---..- 
om H. J. Young-.------- 28i6e| 1|Senw....-.-. 
co ee 2s|6e 3 | BD OOO incom 
) F. Shoemaker ------ 2s8si\6e] 1; Nwsw-.....- 
| Oliver Watts _..---- 2si6e}| 1|/Swsw-eee.-- 
Silsber Adams-__-~-- '2si6e| 1|Ses w...--- 
O. D. Tubbs ..------ \2s'6e| 2| Nwne-.--.-- 
' B. GQ Pa ccwcmccis }2s\/Ge) 2) Swne--._-. 
John W. Cisne.-_.—-- 2e8i6Ge] 2i\Sene ....- 
: Abner Womack ..-. 2s | Sei 2i. BO Gemee 
BD cneeciiti nmin 2s\6e| 2) Nwnw.---..-- 
DD nnsitiinmenion 28si6e;| 2|' Swnoaw....-- 
| David Baker--.--- i28si6e| 2} Senw....a- 
| Rich. White._--..--- 28'6e| 2) Nes w.....-. 
Riley Harris... ~~~. 28i6e; 2} Nwsw....--. 
: EE ee '2si6e| 2| Ses w...... 
| Rich. White-.-_--_- 2s 6e 2|Sesw. 2. 
O. B. Tubbs -------- 2s\6e| 2| Nwse....-. 
“ J. H. Byfford ----.. 28\6e; 5/| Sesw......- 
{ —___ RE 2s\6e; 5| Nesw.~...-- 
| John Keen, Sr...---- '2s'6e;| &| Nwse.-..-- 
AM, MEM occ ccncee] 30/G@} & | BOO Grencnas 
j Mahala Cooper__--_-- 2s8\6e, 6|Sese-..---. 
| Polly A.Johnson.....2s'6e 7, Swne---.... | 
Hannah Johnson._-..2s 6e 7)|Sene-.----- | 
Sam’! Miller_-.-.---- '28s|6e!} 7|Senw...... , 
Samuel Linder ._-..-- i'2s\6e; 8| Sen w.-...-- | 
S. M. Anderson......2s,6e; 8 | Nese - ----- 
ie ES iis en 12s'6e/ 10 | Sene....--- 
| OO ee creneenseneemiennsn 128si|6e; 10| Nese....--- 
John Jones ....---- 12s'6e' 10| Nwse....-.) 
M. M. Wheeler------ 12s|6e/ 10|} Swse-...-..- | 
James Baine....-.-.|28s!6e 10 Sese-------- | 
Rich. Grant-...-. -...- |2s'6e/ 11 |Nenw---... 
f Se Ee CBCRP ccansans 2s'6e 11) Nwnw------ 
» ie IN a. iieacatilicaa aii '2si6e/11}|Swnw....-. 
Richard Grant..-.-- '2s'6e/ 11/ Sen we... 
Chris. Walter ...--- | 28si'6e|11)| Nwsw.....-- 
James Baine .---.---.- 128s|6e/ 11 | Swsw....e. 
Michael Book ------ |2s\6e; 11 | Sese---..--. 
Robert Davis ..---- '28|6e/ 12 | Sene-~--..-... 
tia 28s\6e/;12/| Nenw ...... 
2s'6e!' 12! Nwnw....-- 
28i6e! 12; Sen w...... | 


— 


Oct. 12, 1866 
Oct. 12, 1866 
Jan. 6, 64 
Jan. 6, ’64 
Aug. 28, 1866 
May 28, 1867 
Feb. 3, ’66 
Oct. 3, ’63 
Oct. 26, ’63 
Nov. 7, ’63 


Sep. 25, ’63 


Oct. 15, 1856 
Oct. 15, 1856 
Dee. 13, 1862 
Dee. 7, 1863 
M’ch 7, 1863 
M’ch 7, ’63 
Dec. 7, ’63 
Oct. 9, 1863 
June 9, 1858 
June 9, 1858 
Nov. 23, 1861 


July 6, 1859 
M’ch 11, 1853 
A pr 9, 64 
Sep. 10, ’64 
M’ch 6, ’65 
Feb. 19, ’66 
Feb. 4, 1867 
Dec. 7, ’63 
Dee. 1, ’63 
Jan. 7, 1857 
Dec. 7, 763 
Nov. 4, ’63 
Dee. 2, ’63 
June 8, ’63 
June 8, ’63 
Dec. 3. BC 
Nov. 21, ‘63 
Nov. 11, ’68 
Sep. 17, ’64 
Nov. 15, 765 
Feb. 3, ’66 
Oct. 30, 1866 
Oct. 17, 1866 


a ee a eT Tee 
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Def ’ts’ Ex. “M ”—Continued. 
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Name of pur. 


H. D., Cravens ----~-- 2s 6e | 
___ ET 2s\6e 
i enieniiini 2s'\6e 
Robert Davis ------ | 2s\6e | 
Jas. MeKitrick ..._-. 2si6e! 
Pe 
is a Ge 
J. W. Atkinson ..-.| 2s | Ge 
Edward Clark ..---- 2s 6e 
Be i nemo 2s 6e 
John Clark ......-- | 2s'6e 
ROR a 2s\6e 
Naomi Caudle ._---- \2s 6e 
Onn T. BRB cncnms 12s 6e 
eX 28) 6¢e 
Samuel Kittle ...-_. 2si6e 
Michael Book ----- 2s\6e 
Wm. F. Book ..---- 2s 6e 
Naomi Caudle._---. 2s | 6 e 
William L. Young--| 2s) 6e 
H. Walker ....---- 2s\6e 
ee 2s\6e 
M. M. Wheeler.----- 2s 6e 
RE 2s '6e 
BANS . .2noc cece cee] 28166 
M. M. Wheeler._---- 2si6e 
Wm. Stephen ------ 2s/6e 
Wim. Malone_-..--.. 2s 6e 
Peter Hawkins..---- 2si6e 
| ek 2si6e 
M. M. Wheeler..__-- 2s 6e| 
Peter Hawkins._---- 2s\6e 
C. T. Higden ........ |2s'\6e 
M. M. Patterson...) 2s > 6e 
James Hails........|2s8 6.e 
es a sectenninin 2s Ge 
M. M. Patterson..._| 2s) 6e/| 
Robert Barr -__- .__- 2si6e | 
eS eee 28s 6¢e) 
J. 5: B. Teeney:..nn« 2si6e) 
Wm. Malone_...--. ‘28s 6e. 
ES '2si6e 
eee 
IID siicieiteicisinstinilinainamsala 2s 6e. 
2s | 


Re BOP 


T. | RB. 


Os 
@ 


Sec. 


| 12 
| 12 
| 12 


12 


12 
12 
| 12 | 


13 


13 


13 


13 
13 


13 
13 


Subdiv. | Date of pur. 
| 
HOOT wcceun | Oct. 23, 1866 
WOT ennens Nov. 17, 1866 
PO OO ennune | Oct. 28, 1866 
N ese ------| Nov. 30, 1865 
for Dee. 7, “65 
Swse.......| Dec. 7, ‘6d 
a _ Nov. 18, ’68 
SS a Nov. 16, ’63 
N wne-.---- Nov. 30, °67 
Sw ne .....- Nov. 21, ’68 
Nenw....... Nov. 29, °67 
ae Nov. 29, 67 
WE @ cancun Nov. 9, 1867 
N ese .....- Nov. 2, 767 
i WOS cummns Dec. 2, ’67 
ene. Nov. 24, 1866 
MO 2:6 cownas Sep. 17, ‘64 
OOS nenon Oct. 1, ’64 
2. no Nov. 9, 767 
a Jan. 19, ’66 
ee | Dee. 5, 768 
Sw ne -...-- | Dec. 5, 63 
a Feb. 20, ’66 
| i. |, —_—e June 10, ’63 
a June 10, ’68 
oo ee July 24, — 
fe Dec. 22, 63 
ge June 30, 765 
7 OO ansuun June 27, 1863 
OO cowcin Dec. 7, ’63 
MW WBC canwns July 244 — 
DP WOO aunscit June 27, 18638 
fo Oct. 2, 1863 
Lf nnn Jan. 14, 1861 
ane Feb. 13, 1867 
Oe comin Feb. 138, ’64 
a Jan. 14, 61 
N wn w....-- Nov. 138, °67 
i Apr. 16, 1867 
| Dec. 2, ’67 
lo) June 30, 65 
a Dec. 8, 7638 
Te Dec. 8, ’638 
WOW ccunne Dee. 8, 63 
ae Dee. 8, ’63 


PO SAT ils meee S. 


Pe Say ls moet 
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Name of pur. T. | R. 
H.S. Ellis....|2s|6e 
659 4H.S. Ellis.._..|}2s/\6e 
Same........|2s\6e 
I iscsi 28si6e 
C. M. Wakefield_._-_- 2si6e 
I iia licaictiaiaes 2si6e 
M. M. Wheeler.--~-- 2si6e 
a eee 2si6e) 
W. H. Grant.__----- 2si6e) 
J. C. Staton... ..../2s8s|\6e/ 
John Boswell --.---- 2s\6e) 
ee ~---| 28/66) 
I iiiiiiaaieicetint 2si6e 
I aida ilicaictieesieil 2si6e) 
W. H. Grant........:2s/6e 
Geo. W. Johnson....|2s/|6e, 
J. W. Griffin.......- 2si6e. 
John ©. Crane -...-- 2si6e. 
J.B. Mitchell -...--- 2s | 6e 
Q. Q. Wakefield_..../2s\6e 
BGGD oeneermabenias ‘2s 6e 
Nc coniintminnans \2s 6e 
RS iv serra 2s 6e 
A. J. Robinson ......- 2s 6e 
BOM <n connquacaian| o 8166 
J. B. Pendleton... 2s 6e 
BERR vicnnsmunininnel 2si6e 
A. J. Robinson..-.-- 2si6e. 
rae '2si6e) 
he ds BNE cam canes 2s\6e 
N00 conncnscunenne 2s8\6e 
Arch. Bean ---------| 2s\6¢ 
INE ccsccsstitteiiia tail 2si6e 
C. M. Wakefield...-.. 2s | 6e 
aoe 7 ™ 


L. B. W oodworth ..--. 2si6e 


G. M. McDougal ..-.; 2 s|6¢ 
ne Ee '2si6e 
aN rome ee 2s 6e. 
A. J. Robinson...--- (38/6¢e | 
RR 38 6e! 
I mcstisieinimies 3s | 6e 
oe caiman 38s\6e 


eum eeeae ~~ = ed eo ai 


Continued. 
Sec.| Subdiv. 
ae gf.) 
24|Swse...--- 
BO | BO OG cas 
$5 | Ne @cccua- 
ae | @ WO Gancue 
ae | BOO enous 
_ 2 et fT eee 
27 | Nwne..---. 
27 | Swne.....-. | 
ae | OO © 6 aces 
7 | BOSC aac 
S| WO Wiese 
££. 2) 
Se | OOO itm | 
= | BOO @iesenen | 
oe | © OO Oe | 
Ss | BOO @eceunm 
SS | DORMS anccun 
| 32; Nwsw-e-...-. 
30 | Nene ....-- | 
&kEitis.. == | 
30 | Swne-.-..-.. | 
30 | Se ne.-----.| 
30 Nesw eaeeaniiaial 
3d) Sesw Leiteinainel | 
30 | Nese italiana | 
385) Nwse--_-.-' 
$5 | Sw se ...... | 
35 | Sese ieeenniinnatnitl | 
36) Nene nani | 
36 | N wn e-..--. | 
36 | Swne...... | 
36 | Sen e.......-! 
36 | Nenw ‘Senna | 
SS | B OO Ween | 
36 | N es e_..---- | 
Be 1 Bt WO Oceans 
36 | S ws e....... | 
ae FY Yt See 
Si OS O ceed 
So) OO Oicews | 
S| BOO Cseeees | 
Bt 2 @ @ Genie 
2 
2 | 


M’ech 12, = ’66 


Date of pur. 
Apr. 9, ’64 
Apr. 9, ’64 
Apr. 9, ‘64 
Apr. 9, ’64 
Aug. 16, ‘64 
Aug. 16, ‘64 
Dec. 30, ’63 
Dec. 30, ’63 
Dec. 30, ’63 
Feb. 9, ’64 
Jan. 14, ’65 
M’ch 14, 765 
Feb. 23, ’65 
Feb. 23, 65 
Feb. 14, 65 
July 22, — 
M’ch 21, 764 
Oct. 8, 1866 
| Feb. 16, 65 
|M’ch 12, ’66 
M’ch 12, ’66 


M’ch 12, ’66 
_ Nov. 27, 67 
Nov. 27, ’67 
| Nov. 25, 767 
Nov. 25, ’67 
Nov. 27, ’67 
Nov. 27, ’67 
Aug. 16, ‘64 
Aug. 16, ‘64 
Jan. 23, 65 
Jan. 23, ’65 
Aug. 16, ’64 
Aug. 16, ’64 
Jan. 23, ’65 
Nov. 27, — 
Nov. 27, ’65 
Nov. 27, 65 
| Nov. 27, ’67 
Nov. 27, °67 
Nov. 27, ’67 
Nov. 27, ‘67 


Nov. 
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| 


Name of pur. T. | Rk. Sec. Subdiv. | Date of pur. 
| | : | 
: | | 

R. Kirtland___--.--- $siG6e!| 4/]Nenw.---.--- | Jan. 16, 65 
Wm. Mabry --.------ 3s 6e| 4;)Senw--.--. Feb. 27, 764 
OE Ee eee 3eiGe| 4); Nwee...... | Feb. 27, ’64 
G. W: Foreaker---. -- Seite! 4 | BwWee.....0. | Dec. 26, 1862 
2 Sa(Ge!l 7 | OW 80 .ncanr Feb. 3, 65 
W.P. Boswell_-_---- 3s 6e | F OO Wiccan Oct. 12, 764 
J.C. Thomasson ---. 38 6e! 10) Swne..---.. _ Apr. 19, 1867 
J. R. Buchanan ----- 3s 6e| 10; Sen w----.- | Jan. 23, ’64 
i. eee 8s 6e/10!' Nwse-.-----| Dec. 9, ’63 
W. Trotter -...----- 8s 6e| 10| Sese__---.-. Jan. 4, 1866 
John Trotter...- ---- 3s\/6e/] 12| Nwsw--.--- | M’ch 4, 1859 
Sol. Coates........-- $8'6e| 42! Sesw-....... | Nov. 20, 1865 
Sarah Walker ---...- 3e0iG6e! 123 | Swse¢....... | Nov. 30, 

David Garrison ----- 38s'6e] 14) Swn were. | Dee. 11, ‘65 
C. L. Thomasson ---. 3s 6e/! 18 | Nene... | Feb. 19, 764 
Samuel A. Long .. —- 3s Ge) 18 | | ae 'Jan. 5, ‘6d 
i 3si6e/18 | Swne...... 'Feb. 3, 765 
C. P. Thomasson ---.'3s 6e:' 18; Sene 2 | Feb. 19, ’64 
SS aa $s'6e'18; Nenw.----. | Jan. 5, 65 
David Long ---- -- --3s Ge; 18 /Sehw-____. | Jan. 5, 765 
i i iia $8si6e/18| Nesw.... Jan. 5, ’65 
Isabel Long .--..--- 38i6e/ 18 | Sesw ...... Feb. 3, 65 
J. H. Hansbraugh_-. 3s 6e 18) Nwse-__..! Nov. 7, 1860 
gonn Ulark ...... «. BOtre! 7 i OWOC ncmnn | Nov. 20, ’63 
G. W.Greenwood.... 2s 7e| 10} Sene-.____- Nov. 21, 768 
J. J. R. Turney .----- e176!) 20 | See ....i. Oct. 14, 764 
ff en 28i7¢e| 10} Swese ..L. Nov. 10, ’63 
Albert Curry ~.----- 761701 30 | Bee 0... cnc Nov. 23, ’63 
Wm. Ewing ---.. ..-- Pele 6! 32 | OWOW cccnn Nov. 24, 763 
______ EER rater Seite! 01 | See@ scuen Nov. 24, 763 
Ta Te 2si7e|14| Nenw.----- Nov. 24, 763 
a '28\7e| 14| Nwn w----- Nov. 24, ‘63 
SN iinieianecs nnkssennimnis i'2s\7e| 14; Swnw-.---.- Nov. 24, ‘63 
PO Se Renanccesns 1'2si7e| 14|Senw.-.--- | Dee. 18, “62 
eh ee 128|/7e| 14| Nesw-~----- | Nov. 25, "68 
EN RE '2s'\7e|14| Nwsw-_--- Nov. 25, 63 
Emanuel Koontz---.,;2s'|7e! 14) Swsw--_---- Dee. 5, ’68 
OE, COUR. cnco ence i28|7e| 14|Sesw ------ Nov. 25, 63 
A. J. Neville........ 28\|7e| 15!| Nwne-.----- Nov. 17, ‘68 
PO icticnccumenguaj eels @1 le Ow neu.w| oe. , 
J. I. Greenwood ----|2s'7e! 15! Sene_.--._. Nov. 23, 68 
A. W. Daisey —.-.--- '2s/7e| 15 | Nenw-e-..-- Apr. 9, ‘64 
__ a NEC '2s!7e/15| Nwnw----| Apr. 9, 764 
ID cninticiicitgraieininnninis Zs\7e | 1° | Swan @ ...... Nov. 16, °63 
J. J. R. Turney -.--- |2s|7e| 15 | Senw-~..-- Oct. 14, 64 
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Def ts’ Ex. “M ”—Continued. 


a 


Name of pur. 


T. Cunningham. -.-- 
A. W. Daisey -..--~-- 
ERENT 
T. Cunningham- --_-- 
R. B. Slocumb __---- 
Samuel H. Book —_-- 
Wm. F. Book_-.--~-- 
R. B. Slocumb ._-_-- 
Jesse Garrison —....-- 
RE a TI eT ee 


I 
Henry Curry -----. ‘ 
Chas. R. Powell —.--- 


OO eee 
J. H. Harrison. .-- 


eRe a 


PND coccmpinnwnmeuds 
T. Buffington -.-.--- 
eS ene 


Ee en | 


T. Buffington ~..---- 
M. Book ..---------- 


G. M. Butler ....---- 
J. W. Atkinson... -- 
eR tcictimenneind 
Wm. Sloan ------.-- 
Fe a ewe 
I cla ileal ental 
Ea a naeeese om 
Wm. Baker.---.---- 
Geo. Baker -.------- 
0 
Jas. W. a ram 


Ee eee 


J. B. Gunniaahasi.... 


Samuel Yates... ~~ 
37—147 


os 2 
T. | R. I Sec. 


2s. | 15 | 
2 s| oe 
2s | 15 | 
2s 45 
2s | 15 | 
2s\7e/ 15) 
2s | 15 | 
2s | | 15 | 
2s | 19 
2s 49 | 
2s) (19) 
28 19 | 
2s 20 | 
2s 20 | 
2s 20 | 
28 20 | 
2s 20 — 
2s | 20 | 
2s 20 | 
2s 20 
2s 20 | 
2s 20 | 
2s 21 
2s 21 


- 
bo 
4. 


OOMDOOTOOOOOOTOOOARAOOCAHSASSCHTAO*SARSFT®PFTFCOPOACAAOAOT FAO O® 
bo ~~ 
» b> | 


Fe 


bo 
DM 
ie ew ne Rs he RR rs es Pec OC OE OO ODO EG OES Pere re ee ee ee ee 


@ 
bo 
bo 


ae 


Subdiv. Date of pur. 
OOO ste | Nov. 12, ’63 
fF | Nov. 16, 63 
WO Ciaseus | Nov. 16, 63 

Bit Sea | Nov. 12, ‘63 
Nese wreeee Nov. 12, ’63 
BW OBveenen Nov. 12, ’68 
WOO cone | Nov. 12, °63 
ee | Nov. 12, ’63 
BOO wane | Dee. 3, 63 

| B® WO @aceuu Dee. 3, ’63 
SC 6 Cine | Dee. 3, *63 
POO@ acute | Dee. 3, 63 
OS Oconee | Oct. 28,. ’63 
eae OG | Noy. 21), 63 
ee @ Oceans Nov. 21, ’63 
DOR @.cccens | Nov. 2, 1863 
DO Dien | Jan. 16, 1863 
ft ,  peenee | Nov. 30, 63 
OO Wiens | Nov. 30, ’63 
N ws w-___--| Jan. 16, 1863 
SW @ Wisaues | Oct. 28, ’63 
BD OBOk cnnmie | Jan. 19, ’63 
WOO aioe Jan. 19, 6 

| BOR Cs Nov. 10, ’68 
m Ol Giseeen Nov. 11, ’63 
SW @ @ceunes Nov. 1l, ’638 
Sene...-.--| Nov. 10, ’63 
Be O68 Wiese Feb. 23, ’65 
Nwnw-....} Nov. 5, ‘63 

Swnow---.--) Dec. 1, 1866 
ft). anes Feb. 23, ’65 
OOO scan | Nov. 23, 763 
Nwsw _-----!} Feb. 20, 65 

Qi], ae Nov. ll, 765 
S 0 8 Wa cccscn) Nov. 1],. ’65 
N ese_......| Nov. 13, ’6 
D @O@@useews | Nov. 13, 63 
BO @.cenes Aug. 16, "64 
8 OCOccnceet 
2. ee Nov. 12, ’63 
N wne......| Nov. 13, ‘63 

'Swne.....-| Nov. 16, 63 
Sene.....--.| Nov. 16, ’63 

| 2s ) ae | Nov. 23, ’63 

| Nwn w--.-.} Nov. 25, ’63 
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Def’ts’ Ex. “M.”—Continued. 


Name of pur. 


George Baker 


T. Cooper 


R. P. Hanna 


L. J. Rider 

R. P. Hanna 

Carter & Schwaberg-- 
Wm. Iddings 


J. J. R. Turney 
L. J. Rider 
Alex. Book 
Agnes A. Book 
M. J. Treat._-- 


660 Charles Powell; § 


C. R. Powell-- 


A ae 


J. R. Powell 


L. J. Shoemaker -..--' 


Jesse Garrison 
Same 


A. J. Neville. _.- ----| 


C. A. 8. Patton 
Wm. 8. Smith 
G. M. McDougal 
Same 


Arch. Bean 

Geo. Bean 

E. B. Griffin. _- 
SE ee 
L. J. Rider 

fo 
Same 


cae ee 


W.H. Robinson ----! ‘ 


SE ee Te 


L. J. Rider 


Py la fi Pi 
SDT dS 9 8 9 9 9 9 9d 8 2 tt ts 
@ 


ood @® ® 


co oo CO CTDDdDOAODAAD OD ® 


@ 


oo 2 ® ® @® ® 


oo ceocdogdceeceeoeedeed @ OO ® 


Oo Oo © ® @® 


Subdiv. 


Date of pur. 


Nov. 
Nov. 


Dec. 
Dec. 


Aug. 


Dec. 
Dec. 
Nov. 
Nov. 


Dec. 


Aug. 


July 


Aug. 
Nov. 


Nov. 
Dec. 
Dec. 
Dec. 


Nov. 
Nov. 


Dec. 
Dec. 
Dec. 
Feb. 
Feb. 


Nov. 


Oct. 


| Nov. 


63 
63 


26, 
17, 1863 
11, 1866 


ai. 


77,— 


oo i. "oe ~ ~ 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Deft? Ex. “M ”—Continued. 


ee — ee 


RIBS ccna) mundi! 
Sylvester Rider ---- 


eo 7 2 7 TOSOTOCAOAMAADAAAAAOAAAAAABAAABOE 


@ 


@® 


® 


Name of pur. 
Wm. F. Hall .------ 2s 7e 
Wm. Iddings--.----- 2s 7e 
Re eee 2s .7 
Samuel Yates ._.--- 2017 
A. Cunningham ---- : s|7 
J. W. Atkinson _---- 2s | 7 
A. Cunningham -_.. 2s | 7 
T. Buffington-...-... 2s | 7 
Bi, ee EE cee menl BOLE 
Reuben Baker .__--- 28/7 
Cad. Jones -.....-...;2 8/7 
i et re 28/7 
ee 28s\7 
M. J. Whalin SRE Bee 28/7 
James FE. Clark -..-- 128\7 
J. B. Tenison -..---- '38!7 
SE RC ae een 38/7 
iy A SE 3s8\7 
REE ore ne 38 \7 
a (38/7 
ER Stee ane 38 7 
Feldon Herald __- (38 (7 
RO a Dae ee 38/\7 
i SS ee 3s 7 
I 38s 7 
Geo. Baker -.--.----, 3.8/7 
i. Ea 3s8s\7 
SIs iiscninitinis teaeniiatiininiass os 7 
IG ui iniiccnctiea initiated os 7 
RES eae es NN 38/7 
RE a PE 33/7 
Sylvester Rider ~---- 33 7 
L. J. Rider s 7 
si7 
3s 7 
Se Se ae 
T. Cunningham ..-. 3s 7 
2 aaa 38s 7 
ER RENEE ee 3s 7 
ER EEL i\38/7 
a pemeome 
DD « cmincaieiinmme ae 
cs Brees 38/|7 
CE ee 3s 7 
SI cic nena 3s.\7 


lo 


Croirororonr or orc 


me CCOCOW WWW NNW NWP why oO 


Sec. | 


Sesw 
Nw se 


| 


| 


RR me 


lair 


Subdiv. 


; 
i 


_—— i — 


Swse 
BO SO cacuar| 
SW 8 Wanccenl 
Sesw 


Sese 


~——— = - 


~— — — — 


— = > 


oe 1 We 
ee) me or 
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Date of pur. 


Nov. 19, 63 
Nov. 19, ’63 
|Nov. 19, ’63 
Nov. 19, ’63 
Nov. 25, ’68 
Nov. 16, ’63 
Nov. 25, ’63 
Dec. 10, 63 
Nov. 18, 63 
Nov. 27, ‘63 
M’ch 17, °65 
Feb. 4, ’64 
Feb. 4, 764 
Feb. 27, ’64 
Nov. 24, ’63 
Dec. 19, ’63 
Dec. 19, ’68 
Feb. 4, ‘64 
Feb. 4, ’64 
Feb. 4, 764 
Feb. 4, ’64 
Dee. 138, 1862 
Dec. 13, 1862 
Feb. 4, 64 
Feb. 4, ’64 
Nov. 27, ’63 
Feb. 4, ‘64 
Feb. 4, ’64 
Feb. 4, 64 
Feb. 4, 764 
Feb. 4, ‘64 
Nov. ll, ’63 
Nov. 11, ’63 
Nov. 11], 763 
Nov 11, 63 
Nov. 11, ’63 
Nov. 25, . ’43 
Apr 2, 64 
Apr. 9, ’64 
Apr. 9, ‘64 
Aug. 16, ’64 
Aug 16, 64 
Apr {). 64 
Apr. 9, "64 
A pr Y, 64 
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Name of pur. 


G. M. McDougal ---- 
G. M. McDougal .---| 


SE OOS 


EES PO 


EE LS 


— wn ore eS ee oe 


SEES LATO: 


ELSE OT EN. | 
SLM IEE LE, 


SG eae net 
LE SE ROE 


ETE eon 
ESET ELA le eee 
ELE ee mee 
Nathan Renfro. ___~_- 


, 
j 
| T : 
| 


Go 9 G2 G2 © 


- 
- 
M & 


Co 
N 


RAnAnRRNQAHNQ NN 


Def’ts’ Ex. “M”—Continued. 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


—— 


SPST ST ST ST SD ST ST ST SN SST SS Ss ss sd sd ss ts st gs st ss sss 


oo oo ocolcecCoOlUCUKUlUCNDUCUCOOUCOOUOUCOWUCOUCOOWU OU UC OU CO 


oeoeoaed oe @® 


20O Od @® @ @ 


Oo & @® 


OD 


Cc . 


Sec. 


| 
| 


DDD OO DO BH ADDY DDD DDD DADA DDH OS 


an 


'Sese 


Subdiv. 


| BOO anion 


Nwn w...- 
2. ee 
Lf secur 
Se neers 
| 2 sae: 
if gf , Saaeren 


SW O Ceca | 
Nen © ow werent 
fg | ene 


OO Wises | 


Sene 
fF  . ao 
N w n w..... | 
Pe OC Giantess 


_—— — — = —- | 
' 


Co 


ee Oe 


ff f° 
Swse 


Date of pur. 


Nov. 27, —— 
Nov. 27, —— 
Nov. 27, —— 
Nov. 27, —— 
Nov. 27, 65 
Nov. 27, 65 
Nov. 27, ’65 


Nov. 27, 65 
Nov. 27, ’65 
Nov. 27, 65 
Nov. 27, ‘bd 
Nov. 27, 765 
Nov. 27, ’65 
Nov. 27, 65 
Nov. 27, ’65 
Nov. 27, 65 
Feb. 4, 764 
Feb. 4, ’64 
Feb. 4, ’64 
Feb. 4, 764 
Feb. 4, ‘64 
Feb. 4, 764 
Feb. 4, ’64 
Feb. 4, ’64 
Feb. 4, ’64 
Feb. 4, 64 
Feb. 4, 764 
Feb. 4, ’6 
Feb. 4, ’6 
Feb. 4, ’6 
Feb. 4, 6 
Feb. 4,  ’6: 
Feb. 4, 64 
Feb. 4, ‘6 
Feb. 4, ’64 
Feb. 4, 64 
Feb. 4, 764 
Feb. 4, ’64 
Feb. 4, ’64 
Jan. 25, 64 
Jan. 25, ’64 
Jan. 25, "64 
Jan. 20, “64 
Sept. 27, ‘64 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


en 


Name of pur. | T. 


ee | 
Thos. S. Walker —_-- 


J. W. Buchanan .._. 3s 
D. H. Fitzgerrel _-_- 1 
W. B. Livingstone -. 1 
i la 1 
ES Se aes = l 
i liseli 1 
eee ne ee 1 
I sencicieaiiieaiibiaatilineattin 1 
BD iicccnniiccantiideenictenl 1 
RN a Scere oe 1 
TREE eee ee d] 
Henry Rankins ---- 1 
Si cicichdenniitanilattiiainiaees i 
ETE LRP re 1 
SE MERRIE ij 
BOD sumtime 1 
RRS Seer a nto Bi 
ID ciisssiideiil inating 4d 
a il 
Jas. McCartney ----| 1 
Henry Rankins -.---)| 1 
EE ee dj 
Samuel Borah —. ---- 1 
Lloyd Borah -.-.--- 1 
Henry Rankin------ ] 
ET ee ree l 
Stephen Files -..---.' 1 
J.J. R. Turney -....} 1 
a EE ] 
661 R.A. Moss-_-- 1 
Elson Towns-_. 1 
I. cenieiibicaiiies tices aaa 1 
EE ane nee Cao l 
i 1 
L. Sumpter. ......-.} 1 
EEE Re a ee oe 1 
Elson Towns-....... l 
Emanuel Brown _-.. 1 
L. Sumpter--.-.----- ] 
J.J. R. Turney_...-./| 1 
S. Rewart.. 22-002; I 
al 1 
ieieinines 1 


2nnnDnn Dp 


2OAnnnDnPnnannDannDnDnnD ne DAnAODMDaQORnDADRNHKHDEKEDHHARD ®# 


} 


’ 


RB. 
i 
! 


' 


PRPPPPPRPDDPDAM MMMM HMWDDBDHMDBDDMBDBDBDOOH We! 


7 T9797 OU OC9TTAOPCACOeCoeoetegeooeoanaeeteenaeoennn 


Def’ts’ Ex. “M”—Continued. 


| 


Sec. | 


NOOO ee ee Re Re ROCCO W OOOO WO OOOO ODO DDD DP DPhDW 


Crs Orn fre fre Pre C 
tCVrgonrorcrorc 


ne 


= 
—- 


~] 


293 


| 


| 


i 


Subdiv. 
OO 0 uses | 


| 
fy) | 
SS Pu 
OO eae 
DS @ OMe | 
SW 8 Woewecel 
OOO ke 
BO OO wna | 
BS @ @@inses 


‘ 


Ss Ww Ss e ~——-—— — = 


| fs ef 
Swnuw 


BO & Wicca 
ms Wwe Da ee 
S WO Wisnin 
SO @ Giese 
BB 6 @ Wisse 


O00 Gi iis 
Oe OO a 


| Date of pur. 


Sept. 27, ‘64 
Oct. 13, 1868 
Feb. 17, ’66 
Oct. 7, ’63 
Oct. 11, ’66 
Oct. 11, ’65 
Oct. 11, ’65 
Oct. 11, ’65 
Oct. 11, 65 
Oct. 11, ‘65. 
Oct. 11, ’65 
Oct. 11, ’65 
Oct. 11, ’65 
| Nov. 21, ’6 
| Nov. 21, 67 
Nov. 21, ‘67 
Nov. 21, ’6 
Nov. 21, ’67 
Nov. 21, 6 
Nov. 21, ’67 
Nov. 21, °67 
Nov. 18, ’67 
Nov. 21, °67 
Nov. 21, 67 
Apr a 67 
Apr. 1, ‘67 
Nov. 21, ’67 
Nov. 21, ’67 
Apr. 21, °64 
Dec. 3, ’64 
Dec. 3, ’64 
Sep. 16, °67 
M’ch 18, 65 
M’ch 18, 765 
M’ch 18, 765 
Feb. 16, 764 
Feb. 2, ’64 
Feb. 2, ’64 
M’ch 18, —— 
Feb. 16, ’64 
Feb. 2, ’64 
Jan. 12, ’65 
July 6, ’64 
Nov. 24, ‘64 
M’ch 4, ‘6 


ce eT . —_ 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Def’t.. Ex. “M”-—Continued. 


Name of pur. 


Subdiv. 


Date of pur. 


~~ —— eee Fr Fe or ee a 


Wm. NM. Robins__--- 1s| 


——_——— oe eee ae ee ee oe | 
-—-—-—- =— ~~ = = — —— = =F ee ae oe 


ee ee er Fee eee Se ee ae 
} 


7 SF ee eS ee | —- = = | 


“——— — — oe ee a ee ee ee ee | 


-—— ee ee a ee a ae ae 


-_— ee ee ee ee ee ee ee ee ee 
“—— — ee ee ee ee ee ee ee 
——— ee ee ee ee ee eee ee ee ee 
-——_——-— — 2 ee ee ee ee ee oe oe 

| 


_———— ee ee ee ee ee ee ee ee 


oy eegumma Fd 
Geo. L. Borah..._---| 18 | 
Oliver Holmes 


———- = Fee a ee a oe 


_— =-— — = ee a ee ee a 


Wm. Brown 


a 


eS ae 
eens | 


. 28, 1865 
. 28, 1865 
. 28, 1865 


28, 1865 


. 11, 1865 
. 11, 1865 
. 19, 1865 - 
. 19, 1865 
. 19, 1865 
. 19, 1865 
. 19, 1865 
. 19, 1865 
. 11, 1865 
. 11, 1865 
. 11, 1865 
. 11, 1865 
. 11, 1865 
. 11, 1865 
. 19, 1865 
. 19, 1865 
. 19, 1865 
' 19, 1865 


25, 67 


M’ ch 14. 5 


. 22, "62 


. 22, "62 


0, 1807 
o, 1857 


xc. 13, 1862 


“102 Costas 1°10 C331 111315151 oO & 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Def’ts’ Ex. “M”—Continued. 


Name of pur. T. 
Isaac J. Day-.------ 2s/8e| 14 
5 pa |2s/S8e| 14 
Morgan Harris.---..| 2s|8e); 14 
George Felix____.-- '2s/8e} 22 
W. A. Carter... .... '2s|8e)} 22 
A. B. McManama.--| 2s|8e 23 
i all | 2s'8e, 23 
I a a cineca 2s 8e, 23 
IIT cncsipenstiemiuneimanai 28\8e| 23° 
_, 2” oe 2s 8e 23 
McManama ---.--.. 2s'8ej; 20 
TI icici seicstceeinantialasasiiainas 2s 8e, 25 
SS on aa 2s 8e 25 
Jas. D. Gash...--~-- '2s 8e)| 20 
McManam -...---.- '2s 8e 2 
an ene '2s 8e)| 25 
J. W. Barnhill... 2s 8e' 26 
John I. Felix.....-- (28s 8e)} 26 
SID sicniain eamaiienanalaaiaieia 2s 8e)} 26 
Wm. J. Vaughn_---- 2s 8e)| 26 
Harlan & Kenshalo.. 3s 8e)| 6, 
Thomas Cooper----. 388)/8e) 6 
B. S. Meeks- ---. -.-- 3si\8e 6 
SE ae 3s 8e. 
Re 3s/8e) 
Tilden Herald..---- 3s 8e)| 
ST '3s8/8e | 
H. C. Shelton ..---. 3s|8e. 
Noah ‘Renfro ....-- 3s8s/\8e. 
I i sicclintiicunbinitinnd '3s|\S8e 
Eli Atteberry .----.| 38|8e| 
H. C. Shelton_---.-. 3s8s/8e| 
IT cciniis theta icnianaies 3s/8e. 
Sn ee eee (3s|/8e. 
Wm. I. Meeks--- ---- (38/8e) 
eR cccuncintintienneinl (38|8e. 
W. A. Atterberry.---| 3s|8e)| 1 
N.S. Meeks..-------| 38/}8e! 1 
Wm. White --------! 3s\8e) 1 
i Bee ORD cot ds'8e) 1 
Wm. Smith ---.---- 38s|/8e/ 1 
Michael Arnold_---- lsi9e 
Ve ay FUE ecen sew l1si9e 
is, ncncintiiiiiinienieeninea 1s|\9e 
Thomas Nesbit._---. |lsj9e 


me 


Subdiv Date of pur. 
NW 8 W..<a<- Feb. 27, 1857 
Eh’f ses w--| Dec. 23, 1868 
 Wh’fsesw--) M’ch 21, 1857 
| B COC sunwas May 16, 64 
BO 8 Ccacee May 16, ’64 
WO acaasd Dec. 8, 64 
| OW Wien do. 8, 764 
POO Winn do. 8, ’64 
@ OO cen do. 8, ’64 
DO O Gus do. 12, ’63 
WO Onto do. 13, ‘64 
OO Wensi do. 13, 64 
6) Wii do. 13, ’64 
| 2 |, eee do. 23, ‘62 
Pw @ Wises du. 18, ‘64 
Be Wi Wesnmes do. 13, ‘4 
ee do. 27, ‘65 
| S w-n w..---- July 18, 1859 
Senw--...--|) July 18, 1859 
mC CO@icomim | Dee. 4, 768 
6 @ Giseena Jan. 28, ’64 
Swnw......; Dec. 9, 63 
| M’ch 24, —— 
Nwsw..-..-.; Dec. 29, 1862 
Sw 8s w..-.-- | do. 10, 63 
fe do. 13, 1862 
fy do. 13, 1862 
Nesw....--| Jan. 11, 64 
Nwsw....-.| Dec. 12, '63 
OO Wins | do. 12, 63 
SO O Wises Feb. 4, ‘64 
CO O0 cantons Jan. 11, ’64 
WOO cccunnial do. 11, ‘64 
[yy nee do. 28, ’64 
BWe Dinwes Feb. 19, 1859 
SO OO csomn Feb. 19, 1859 
| BOOS ste | Dec. 8, 63 
8i;), = do. 9, ‘63 
SWS Deeeuus do. 19, ’63 
BD WO Ouest Feb. 22, 64 
PO 8 Minus Dec. 30, ‘64 
BOO WO case do. 8, 1863 
BD OO Guano Nov. 26, ’64 
1 @ Onnciinns do. 26, ‘64 
SD @ @ @ coca | M’ch 16, 
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| 
Name of pur. T. | R. = 
| 

OEE lsi9e/| 7 
canines 1s|9e| 7 
J. H. Walker ..----- ls|\9e)} 7 
Thomas Nesbit.----- ls|9e| 7 
RR ee lsi9e| 7 
ROR ls;9e) 7 
ee 1ls|9e/} 7 
ances eagle lsi9e| 7 
er ls|9e!} 7 
nee ls|9e!| 7 
| ES RI lsi9e| 7 
a l1sj9e)| 7 
ee ls|9e! 7 
J. J.R. Turney----..- ‘ls|9e| 8 
G. W. Ramsey.----.,; ls|9e)} 8 
Dan’] Spitler-_..--. | 1s|9e) 10 
Geo. W. Ramsey ----| 1s|9e | 10 
Michael Arnold__-_-_- 1s|;9e) 10 
ROE SIE cncaccces 1s|9e/; 10 
(3) 1s;9e| 10 
Thos. Nesbit.--...--- 1s/9e) 10 
iia iesnicmeniienciintianh ls 9e| 10 
(. P. Fitch -.------- 1s/9e} 10 
M. M. Doyle --------|1s|9e| 13 
__ 1s|9e/ 138 
Cyrus Oakly---- ._-- ls|9e/ 18 
C. A. Worley_------ 1s|9ej| 17 
Joseph Enterken ----| 1 s|9e} 17 
Jacob Hall... --- 1s|9e/} 19 
a 'lsi9e]19 
Edward Fulton -._-- | ls | 9e/} 19 
Kk. W. Brown ----- --|ls;9e/; 19 
Wm. Murfitt-__-_-~- '1s|9ej; 19 
Jacob Hall... ...... 'ls|9e| 19 
I cinnamon iieiiaitnenid ilsi|9e/19 
Boggs Cannon .----- 1s/9e/ 19 
Jacob Halli... -..- ‘1ls!9e; 19 
Dan. Haynes --...-- .- |1s/9e! 20 
G. J. George --.--.-- ‘1ls'9e 20 
Eee ore ls|9e)} 20 
LS ae 1si9e) 20 
a ‘ls 9e_ 20 
G. J. George --.--.-- 'ls'9e)| 20 
W. H. Spitler_.---- 11s|9ej{ 21 
Vine Shelton -..--.. '1si9e, 21 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Def’ts’ Ex. “M”—Continued. 


Subdiv. | Date of pur. 
| 
DOR O ccna | M’ch 16, 65 
a _M’ch16, 65 
f= Jan. 16, 765, 
BO Qennen | M’ch 16, 66 
on | do. 16, ’65 
OOO nnen | do. 16, 765 
i.) | do. 16, ’65 
fl.) == do. 16, ’65 
ee | do. 16, 765 
700 0 <nc0e do. 16, ’65 
|) do. 16, ’65 
7 do. 16, 65 
PO 0 Ocanmen do. 16, ‘65 
| Dec. 2, ’67 
PO Wisse Feb. 22, ’65 
fy amen Jan. 38, 765 
ow 0 O@.ccnne Feb. 20, ’65 
7 OO Ganucin | Dee. 8, 763 
OOS cmnned | May 12, ‘64 
| ane Noy. 29, ’64 
lL? do. 3, 765 
fy, Sa do. 38, ’65 
| do. 29, ’64 
00 Wh ene do. 19, 1860 
OS 6 @..<con- _ do. 19, 1860 
i. 4 | ae ._| Jan. 12, ’64 
| ow | Oct. 27, ‘63 
OS OB cccem | Oct. 27, 63 
| OCP RS ncmnn -| Nov. 30, 67 
SOR Ounces -| do. 30, ’67 
ey es | do. 5, 67 
. . . Dec. 26, 1862 
| Pe Jan. 21, ’64 
OO Onsen _Nov. 30, ’67 
i ee | do. 30, ’67 
OO nn M’chl19, 764 
O66 conan _Nov. 30, 67 
Sene....--| do. 30, ‘67 
ae — do. 30, ’67 
SV8 t..0. Gh Ww 
SC | do. 30, ’67 
WO Giese | do. 30, ’67 
og ne | do. 30, ’67 
Gis do. 10, ’64 
ani 28, ’64 
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j Def’ts’ Ex. “ M’—Continued. 
Name of pur. x | ‘See. | Subdiv. Date of pur. 
ie 

| ee 1s|9e/ 21 | Nenw------ July 6, 6 
662 J.McFetridge. 1s|9e) 21 Nwnw----- Jan. 21, 1866 

- L.. T. Endsley- 301 9e¢! Zi | SWB Wece cue May 2, 1867 
“ [oo een! SCIiPel Te | SOO Wins Dec. 5, ’64 
Jas. C. Endslev —~.--- isi9e; 21 | Nesw ...... May 19, 1866 
CEES Bitaie BO 8k ee do. 19, 1866 
S. J. R. Wilson senunl BOLO we | COC Ci. cee Nov. 20, °65 

Jas. C. Endsley .....; 18}9e} 21; Sesw .-.... May 19, ’66 

A. M. McKinney ---.| 1s|9e!} 24 | Sesw --.... Dee. 26, ’63 

Cornelius Bunting oot ROLPOT Be | BW OO ncn Nov. 28, ‘67 
CAE 1si9e} 24! Swse.......| do. 28, ‘67 

Samuel Book _-__-_- 1si9e| 25, Nwne-...--.| Dee. 22, ’63 

Geo. W. Bailey.----- (1ls|9e} 25 | Swse-..e.. Nov. 28, ‘67 

Wm. McKiney..-...|1s!9e), 26| Nwnw--..--| do: 26, ‘64 

Alex. McKinney ---.| 1s | 9e| 25 | Swn we ---- | Dec. 26, '63 

i ic iceticeieas nileachiicael 1si9e| 25| Nesw.-....| do. 21, ‘63 
eee 1s|\9e| 25 | Nwsw....-. | do. 21, ’63 

| James Simms-_-_--.-- ls'9e/} 26. Nene..-.-... Jan. 14, 1863 
Wm. Conaway ..---- 591 0e) 2B | S08 @. ccc. | Dec. 10, ‘63 

> R. P. Hanna..-..-..| 1s! 9e} 26 | Nenw.-....} May 10, 1859 
> W. Me TEOVON. once! 481 OO! Be | OO W canuns | Dee. 30, 63 
S. J. KR. Wileon ..... tai @ei Bi BW © Cinte | May 8, ‘67 

John Conaway ------ lsi9e| 26; Swsw......| Dec. 30, ‘63 

Wim. Conaway --..-- rue a Ber) ee | do 9%— 

i) a ils Titel to ge 8) oe do. 21, ‘63 

Wm. Conway -.----- Laide i BBWS cece do. 10, °68 
eee eee net Is\ Ve 6 26 Ff) Vom doe %— 
RTE SEN 1 Eal@el BB | Be OC scan do. 10, 763 

B.J. RB. Wieee cancel SOLOS! OO | BOO @cccnm | Nov. 20, ‘65 

James Crews.... ..-- £aide! DB | SW O Weeneunx _ do. 13, 1864 
TR lsi9e/29|Sene ...... | M’ch 2 ‘67 

S. J. R. Wilson .....|18|]9e) 29 | Nws w...... July 1, ‘64 
eae Fe do. 1, 764 

a ae nies Tie tie 2.8 2 7 on Sep. .6, "64 

Mathew Crews ------ 1si9e| 31 | Swew...... June 8, 1857 
os ONE eee 'ls|9e| 31 | Sesw -...-. do. 8, 1857 

Ww. Crews, Jr. .---- aor). 38 28 °) | do. 22, ’67 

Be oe. CRUUD conccnesl 88196! S& | OO O6 commas Dec. 25, 62 
Thurmutis Crews --.| 1 s|9e| 32 | Nwnw.----. Jan. 2, ‘65 

B. R. Crews -..-----| 1s|9e| 32 | Sw n w------ Jan. 14, 65 

Thos. St. Leger -..-.| 1s|9e} 32 | Nwse------ Dee. 21, 63 

4' ei 5 SE ns senna |ls|9e| 34; Nene -~---~. June 18, 1858 
| W. H. Robinson .--.) 1 s|9e| 34 | Nwne-...-.) Feb. 7, 1859 
Thos. St. Leger ..--- [hOiL Se! 26 i S OW 80 conan Dee. 12, 1856 
is Es SORE sc nnmiinn | ls| Ve | me 4 BOW Giccmis , June 18, 1856 


[ o8—147 
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—_—- ee ee eee _ 


Name of pur. 


Wim. Chapman 
Thos. St. Leger ----- 


a a D . . cmmeue | 


SAR eee ee 
ee 
W. H. Robinson -__- 
SS ORR 
8 ee 
a 
See, CIPRO onc cco ne 
ee 6 rw 
James Simms 
Same _- 


- ——— =— = — —« « 


Wm. Walker Menace i 


EE ene mee 
a 


Wm. McKibbin_-_-- 


A. J. Jet 


Wim. MecKibbin_---_-' 


S. A. Skinner ....-... 


Ben. Skinner —.-.--~. 


b. D. Skinner 
Wm. Chapman --.-- 
i 
John Reed 
Robert Thread _--_- 
Dan. McCollom —--_-.- 


_-— — — oe ee 


ORS OT 7 
Milcene Fortner ___- 


Charles Smith ~~~ 
James Coursey ._---- 
2 yo es 
ET ae gn ee 
Sam. Briscoe... ...--. 
Preston R. King ---- 


James R. Coursey ~~~ 
0 RSs | 


WwW. H. Fortner...... | 


J.J.R. Turney ..... 
R. P. Hana 
Susan J. Cook 


~—— ee ee ee ee 


eR fen | 


bo bo 
hR MN 


M. M. WHEELER ET AL. 


T. 


nt 
DnNnNN DM 


a" 
ANDKRAKHN PND ND RD KDHnHHR DVD 


~~ 
2 DMD WM 


* 
~ 
nQn nn 


~ 
RNNDN DN ® 


Ir 
RANRHNDANAMNMN WA 


bo bo bho wo Nw Re ee 


vs. J. C. 


bo 


bo 


- 
~ 


Hie oe oe ee He CO CO GO CO 09 GO GO © 


Def’ts’ Ex. “M”—Continued. 


Subdiv. 


|g een | 
Nese 


D 
a 
7 
“ 
— 
ee 
a 
<“ 


OP is 


7, 
i 

dF 

@ 

i 

: 

! 

! 

! 


o2, 
> 
NM 
4) 
i 

i 

{ 

! 

' 

‘ 


a OO casas | 
Sene 
00 OW ncineen | 
so! 
f 2 . amen | 


BW B Ccnnnss| 
_. f \ eee | 
a Oe Wien 
a OP coin | 


2 ae 
OOO cncuns | 


N es e.......| 


Swse 
Pe ee eee 
Swne 


Ne ene | 


CLOYD ET 


| Jan. 


| Aug. 


Jan. 


Feb. 20, ’65 
Dee. 5, 768 
Sep. 14, ’63 
Sep. 14, 65 
Sep. 14, 763 
Sep. 14, ’6 
Nov. 4, 764 
'Jan. 21, ’64 
Oct. 18, ‘67 


Aug. 25, 1859 


Date of pur. 


21, ‘6 
do. 21, ’63 
Oct. 7, 1867 , 
M’ch 13, 1858 
Sep. 19, 1857 
Feb. 7, 1859 
do. 20, ’65 


Nec, 


— + 


Meh 138, 1858 


20, 1858 

21, °64 

30, ’6: 

14, 1863 
21, 1863 

14, 1863 

14, 1863 

29, 1866 

10, 63 


do. 


Dec. 
Jan. 


Jan. 


Sep. 
Dec. 
Jan. 
~ f 
Dec. 
Jan. 
Dee. _ 5, 
Feb. 10, 1863 
Dec. 8, 1863 
Dee. 8, 18638 


do. 25, 1859 


Sep. 9, 1867 
Dee. 7, ‘68 
Oct. 18, 1867 
Feb. 8, ‘63 
Jan. 21, ‘64 
Dee. 2, ‘67 

do. 8, ’64 

do. 5, 763 
Jan. 8, ’67 


~+4 


| 


M. M. WHEELER 


Def’ts’ Ex. “M”—Continued. 


a 


Name of pur. 


SLL ALONE 


SEES Penrice Nera 
IS Tt MINE 
Wm. Fortner -.----- 
Jas. BM. GOON cncece 
ir ia 
7s bh CED occu ie 
SE mam antninn | 
cil ce 
RS Re Sai! 
Re ees 
RRS epee 
fo ® eee 
oe | eee 
ee ei il 
ie Sh POE cconnces 
a i eee 
BED soicindstnies tmiieih tieeeiiene 
I isis seminal elie 
ROIS os ics enstiiianicie: asa 
SI oii cine simi teats 
I is seen anaiiliir iene 
SID sic inst: iota ae milena 
I as cicsititay adil 
BI iscsi: caieicenids tei lanenieaal 
as esti inlaw iaiiiiiasall 
BOING ... cc ce cu oe 
eam ere racer on 
IED. essameshs mudi tiialials 
ERE ae re ee 
BE onsen enene 
ID vcnanes seen eeni aie 
IIT cinta eeinilibiitiennisiangion 
Do: sclnicks nig ena abanaal 
SIND ss cepictilintn decmaetoed aaliati 
BD ciacinun sedi 
I csi sii aliiiabiaiaiad 
ED ccccunsiies mania 
Re Ciinas 
SD... aninindenainediniene 


Nathan E. Roberts -- 
eee 


Roberts, N. E. 
oe : 


Same 


mt - ~——— =| = — — 


2 nnn QD DP 


uy 


2LDD ® 


Mm NR 


mDAaAnmonnnananwnagagaes ne DM 


4 


RnR QD 


Pp 


~ -.* 


DNRNRMN DM WP 
oS 
@® ® 
pe ee ee CO OO bo bo DO LO bo bo 


ee ee ee 


¢ Fi L PD 


oo) 
© 


ET AL. VS. J. C. CLOYD ET AL. 


Date of pur. 


Subdiv. 
1 2 O Wins ue 
ff 2 aie 


ee eee 


 @eO.ceud 
WOO cau 
> @ 6 OW anne 
wr WO cuee 
2 . ser 
O&O ise 
2 2 Lene 
POR @ cation 
ee 
ff 2 Son 
Oe @ Pisin 


| Ben @ eosune 


7 OO os 
SOSY encaaus 
7 OO | 


Fy Yeo 
fF eS ee | 
fs Y pees | 


| ee Oe 


Oe @ Wie aaa 
ft 2 < aemmes 
. eg & Sees 


‘Ben 


B66. 
Fe eee 
ff ff aur 


= © 06 Vaan enum 


> f pee 
| fe meet 
7s OP OW 


| 2 gs ances 
ee i | 
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_ 
Def’ts’ Ex. “M”—Continued. 

Name of pur. T. | R. See. Subdiv. | Date of pur. 
inn 28si9e 14' Nwnw...--- Oct. 19, 65 
te 6 28i9e/} 15| Nene .....-. Oct. 19, 65 
Ns icinstl Ricthidnicaienads 20190) 10 | BW 8 Qnccune Oct. 19, ’65 
Ridin dalhidiasstenimis See] 30 | OW SB @ccanne Oct. 19, 65 Ty 
ES Een ae 38'100@| 38 | OOO @incmens Oct. 19, ’65 
a aii saameahi 28s\9e'15)| Nen w...... ~—6Oct. 19, 765 
TD ccncticcnccescs| 50106! 15 | RWWA none] Oe. | 
RET '2eiGei 13 | OW BR Wrncnme Oct. 19, 765 
| EN eae ea [SEiee! be | SOROS oneness Oct. 19, ’65 
es i28'9e' 15 | Nesw...... | Oct. 19, ’65 
ae 'ZeliSe! 36 | BW Ween | Oct. 19, ‘65 
eee Brie 2 3@ Be Fy. yee Oct. 19, 765 | 
a 12s;9e/ 15 | Ses w-.-...-- Oct. 19, °65 
ii itecieennin ‘[Sei9ei 37 | BW O Ccantien Oct. 19, ’65 
i itintinw cece wncet 1 OO 32 | OO BO ecanee | Oct. 19, 65 

Geo. W. Gash._}2s|9e!'>17' Nen w.----- Jan. 13, 1858 
663 A. L.Smith --|2s|9e; 17 | Ses e....... Oct. 7, 1861 
McCawley._..|2s;9e 18 | Nen w.----- Oct. 19, 1865 
i iitensenene aman iZ8si9e; 20| Nene.. -... do. 19, 1865 
SN ccnichetsins ep deian ints '28|9e/ 20 | Sene-...--. do. 19, 1865 
i iisincs terete times i300! BD | BOS. cncnes do. 19, 1865 ™ 
I ciiciieks shan cinecenninn SOLO ei B | OOS0 cantocn do. 19, 1865 
iia incpciieniniainenenainionlh 28s\9e! 21| Nene....-..|' do. 19, 1865 
EEE SOS ei Sr | WO Oencees du. 19, 1865 
a 2610-0) 2) | O@ & @ cones do. 19, 1865 
pa ha a ne do. 19, 1865 
is i cecal al BO1 OO! SE ft Oe Oh Deane do. 19, 1865 
Ee 23\9e; 21 | N wn w..---.- do. 19, 1865 
TT 28\9e) 21 | Ow O Wecncun do. 19, 1865 | 
I io tain cteesienceneniti 23s'9e 21' Senw--.-..-| do. 19, 1865 
I ii idan tnieiitaais 2s\9e' 21 Nesw--.-.| do. 19, 1865 
Te OE '3ei9e! Sl | Hwee @uncace do. 19, 1865 
TE ane i28i9e| 2 | Nen w...<--- do. 19, 1865 
PP boninionenceman Pita ie Beka. do. 19, 1865 
TERRE cn i381 P el Be | B Wee Pen enn ~ do. 19, 1865 
ONS ee iZ2e'9e| Bi Ses W.....«- Apr. 15, 1864 c 
McCawley .... .....- 1'2s'9e| 27| Nwsw.......| Oct. 19, 1865 : 
i ciisisbiins tah tntntinch cioemeanes 26: Ge! 2 1 6e ee... Oct. 19, 1865 
I ilies citioneamineniiail i201 66 2 | Bose... do. 19, 1865 
1) ik ae do. 19, 1865 
Sanf’d Greathouse.._|2s 9e| 28 Sen e____--. Sep. 7, 1857 
McCawley ....-.--.- ea 9e Ri Reae..... .. Oct. 19, 65 
i iia ee 28'9e| 2 | Nwnw.....| dal, BW 
ES PE iaeieéi oS: | Cwese do. 19, = 65 
NE ivcctiniinicnimnin achins | eee: 2 1 Gea... | do. 19, ‘"65 -o 


_ 


i 
4 
: 


| 
) 


| ) 
Name of pur. T. | R. 
I cn isiianieialel eicined 2s 9e 
EE enema oie 
hic las 2s Ye 
I oasis tee acne 2s 9e 
I iit ois 2s Ye 
SIIDL. «..s alipieiiadainagaan 2s Ve 
I icici: aenaiiite: debian 2s 9e 
ER een NPT. 2s Ve 
I scsiiesiishintencitiinadaibinics 2s 9e 
I a aie ail iciaiaal, 2s 9e 
eT 
i 2s V9e 
| Pm 
John M. Harris. --- 2s Ve 
EG RN EF Ty 
Bh, Bi, eR csctineiinal i28siV¥e 
COI creas enemen 2s \9e 
i 12 s'\9e 
PD .wiisesunnsenden ete es 
Ga ERS Eee 28 V¥e 
Wiley Hooper -.---- 2s 9e 
R. B. Sloeumb ._---- 2s Ye 
McCawley......---- 2s Ve 
I 2s 9e 
John M. Harris... .-- 2si9e 
a ne Z2s\9e 
a: te cnc ee 2s Ye 
i. one 2s\9e 
es TT, I ine 2s Ve 
McCawley ..-... .-.-. 2s|\9e 
IN a. ssiats iciicaaliieiies tlle Z28/\9e 
I o. ccnink senses Amun 2s'9e 
ET eee 

Sahes M. Derris.....«« 2s Ve 
a’, een 2s Ve 
a 28s'9e 
Isaac Merritt .....-- 2s 9e 
McCawley -...-...--- 2s Ye 
IIIA a: sntiienisaeetcsihend snaiciiin z28sid9e 
IN, sa cucu ini tinisanini sachin 2s Ye 
I initia cas aniil ian 2s Ye 
I a ciais itil 2s Ye 
i 2s Ye 
a .|28 Ve 
STUD: incnttsinsaieenmeianinn z28s\V9e'! 


Def ’ts’ 


Ex. “M” 


Sec. 


26 
28 
28 
28 
28 
28 
28 
28 
28 
29 
29 
29 
29 
29 
99 
29 
2U 
29 
29 
29 


*) 
?) 


30 
aU 
50 
oU 
30 


*) 
~) 


* * ~o Co os .**-  « 
a ae ee ae ee 


a * + 


bo bo DO bo DO dS bo bo 


€ 


La 
*- *- * * 
~~ we 


ren * 
—— wee ee ee 
*» * 

o-oo 


c- 
Ces 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET 


—Continued. 
Subdiv. | Date of pur. 
i WO Gita Oct. 19, 65 
if. . pe Oct. 19, 1865 
We Winks do. 19, 1865 
ff 2, Saeene do. 19, 1865 
269 Wessnien do. 19, 1865 
FF Fy emcee do. 19, 1865 
 @ OG do. 19, 1865 
ff eee do. 19, 1865 
BOSCuccuceel Gh Te ee 
ORO ante do. 19, 1865 
We Gee do. 19, 1865 
SW i Pacis do. 19, 1865 
POM Cuisines do. 19, 1865 
© 6 Wenn July 51, 1856 
SW * Wiss Feb. 26, 1859 
Ses w.......; Apr. 13, 186: 
OR Qisenmes Oct. 19, 1865 
MOO icc do. 19, 1865 
BS WP8Giuocues) GC 2 ae 
O00 une do. 19, 1865 
fee Feb. 8, ’65 
I © Dati Feb. 38, 765 
Se! @ Wiis Oct. 19, 1865 
O80 Die Dee. 11, ‘63 
SS OO Ci ccnem Apr. 15, 63 
Sese.......| Oct. 19, 1865 
DO 8 Cuncson Aug. 4, 1856 
ft. ee Oct. 19, 1865. 
Nwnw....| 2: & WO 
BOO cosas Oct. 19, 1865 
ff 3 2 See Oct. 19, 1865 
Swne......} Oct. 19, 1866 
Sen e.._..../ Oct. 19, 1865 
S WO Wiccan Apr. 15, 68 
mM OCW scaces Nov. 19, ’63- 
BS WO Wineu Oct. 19, 1865 
SOO Winks Nov. 19; ’63 
N es e......-' Oct. 19, 1865 
PbO do. 19, 1865 
SF WW Gina do. 19, 1865 
53 O86 @..ccenet G3 see 
MB OB O@scnin do. 19, 1865 
BW Otic do. 19, 1865 
D @ WO ci do. 19, 1865 
| Sene.......| do. 19, 1866 
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Def’ts’ Ex. “M”—Continued. 


Name of pur. is | R. | See. Subdiv. Date of pur. 
| | 
ee ke le eee Oct. 19, 1865 
McCawley----- oemieieai 2s'9e!| 33! Nwn w--~-.-} Oct. 19, 186d 
CRIES 2219e| & | SW W..0<-. | do. 19, 1865 
EERE 20iDeil 8B:| Ben @ cnacue | do. 19, 1865 
NS EEE RE OE 2s!9e!] 338} Nesw-~----.| do. 19, 1865 
il 82iSei 3 i N Ws W....-~ | do. 19, 1865 
al 2s'9e!| 38! Sws Wunw wns) do. 19, 1865 
alll S2/19e! SS 1 S08 Waccanns | do. 19, 1865 
EE Teen oe 2si9e' 38 BN OS@.cccanee Gh TR ee 
i ncnnet tie! i BWO6<cneunnl! GS 2 
SEE RT on Oe eu lve 86 . , | eee do. 19, 1865 
ER RE fue ve £6 Y . ) Seen do. 19, 1865 
Jeremiah Allison.... 2s 9e 34 Nene-.w.-. Aug. 27, 1857 
EN Se 6 Te Te ff 2 y eee do. 27, 1857 
McCawley-.----- noni 6/90) Hi Oe O0..nccccs Oct. 19, 1865 
ON aca siiieaab teiiliiahe 30190! TA i BER Qeeians do. 19, 1865 
BN cies acces daiandinies 28\9e! 3 OO Wins do. 19, 1865 
SD dintaiehne-waakean 2s'9e!| 34' Nw nwe...-| do. 19, 1860 
tee un cennen caval 20100) M1860 tenes 2 oe 
BN sesctinieatetnanieias tbeiiahien PeiSe! He Bee OS ncanm | do. 19, 1865 
altace 28si9e| 34| Nesw.....- do. 19, 1865 
AE 28\9ei 8 iE . ), do. 19, 1865 
DD cncccncwcsenne| 20190) OF | OW OB Wencan | do. 19, 1865 
Ee ne aide! BH | S060 ww do. 19, 1865 
SD cnecandene anes Seidel i BOO Onceunn do. 19, 1865 
RNR a ee en Paeide| Se | BW OOO cone do. 19, 1865 
SE a iiictaiaiis eesennnn 28si9e| 4! Sw se....-- do. 19, 1865 
| 2aide| S| SSSOncueece do. 19, 1865 
I iid eect encone| Tee) Get BOO Gis do. 19, 1865 
a ici italia 23i9e)} 361 NWO @ eoues do. 19, 1865 
PW concnccont Ot Oe) Ge | OW Bence Nov. 26, 1859 
pre 23\9e)| 3 | N ws W..---- Oct. 19, 1865 
I i inless inisiitiniansaintsicasenanben 2si9e 353! Swsw.-.e-| do. 19, 1865 
RS 26i9e! BS i BOO Weacenen do. 19, 1865 
ESS AT a Ete, te ee > re do. 19, 1865 
Jenn d: Soot’ ..... ...-| 381/96) BB | OSS O cancnuue Apr. 15, 1864 
i, ne oe ae °F awe May 7, ‘64 
T. H. B. Stroman -..;|38|9e/ 1/)Swne...... July 30, 1863 
Re SserSel 1 i ea Otis May 7, 1864 
ID iciititeiaicctinracenmenn 8:90! 3 OO. ce May 7, 1864 
nem FT ee ee do. 7, 1864 
T. H. B. Struman _-. 3s 9e ] ee eam TT: July 50, 1865 
ET ee Se 1: Swse........ do. 3, 1863 
McCawley a aa al | os Ye ] A i May Ze LS6-4 
ID iiclintndibieniinecnnanies 3e'Sei 31 Rawat do. 7, 1864 
Pn en eee 


Name of pur. 


TEER Ferrer orto ae 
M. Terrill 
McCawley 


Same 


Saine 
Same 
Same 
Same 


Samuel Rodgers ~..- 
Rob't Fraum .......| 
James M. Byrum-_--. 
Sam’'l Rogers -.----. 
Ke. ‘Terrill 
T. J. Foster 
McCawley 
E. Terrill 
James Stuman 
I 
Robert Fraum 
kK. W. Oakley 
AO ON IER 
Jas. M. Byrum-...--. 
P. Campbell 
Same 


664 


bo bo bo 


RDRnRN DN 
~ bo 


——— ee ee ee ee ee ee 


~——— Fre — — = eo oe me 


CoCo Cobo bo bho ho bot 


DnmDDWDOaQnBe @ ® 


~~“ — — = ee ee ee ee 


n PR 


2RPmnDnDADDARN DWM 


, 
— 


* 


— 


Las 


— a 


Riley Harris-- 

T. J. Foster_-_- 

QO. H. Deval —- 
Sane 
McCawley 
Same 
A. Merritt 
a. 
John Johnson 
M. M. Wheeler 
Jos. Chrisman 
McCawley 
Wm. Stewart 
Milton Cravens —.--- 
E. J. Cravens ..-.... | 


DNDN DANAR NR 


tl pee oe cm 2 pha 


= 


a. 


Go CO Go Co Co Co CO G2 Go CO Go GO GO Go GO GO 
PNQNNN MN @# 


PRMD DM 


~~ * 
we 


CC OM 141-1) 


Co Oo Co Co 
© 
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Def’ts’ Ex. “ M”—Continued. 


Subdiv. 


La, pe 


iu chwe..... 


| 
N 
Swnow 
Ss 
N 


| ff 2 a eoee 
Swhnw 


Se.n w 
Nesw 
Nwsw 
Sws w 
sesw 


age Soe 


Nene 
Nwnone 
Swne 


Ly 2 =n 


Nenw 
Senw 


OO Gis 


Nesw 
Sesw 
Swse 
Nesw 


Swne 


7 Oi 


M. M. WHEELER ET AL VS. J. C. CLOYD ET AL. 


Date of pur. 


May 


Apr. 


May 
do. 


Apr. 


sep. 


May 


do. 
do. 
do. 
do. 
do. 
do. 
do. 
Apr 


M’ech 


do. 


A pr. 


M’eh 


do. 
May 


M’ch 
Sep. 


do. 


M’ch 
Jan. 
Jan. 
M’ch 
Nov. 
Nov. 


Apr. 


M’ch 


Feb. 


7, 1864 
(3, WV 
a. 
7, ’64 
11, ‘64 
24, ‘62 
7; =— 
7, '64 
7. 
| 
i, Co 
a. 
7, 64 
a. 
& 
3, ‘64 
3, "64 
4, ‘6A 
8. "64 
3. C4 
7, 764 
. . 
24, ’63 
24. ‘6 
3, "64 


—. 
= 

3, ’64 
7. 


27, SS 
25, 1857 
3, °64 


10, 1864 
8, 1864 
7, °64 
7, 64 
21, 64 
21, 64 
24, 64 


3, 1860 
28, 64 
a 
5, "64 
24, 1564 
29, ’64 
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Def’ts’ Ex. “ M”—Continued. 


ee 


Name of pur. 


Tyra J. Stanley ----- 
i 
D. M. Walker -..---. 
Ee ae cen 
Hardey Rbodes- ---- 
KE. J. Cravens —.--. -- 
McCawley------ renian 
Hardey Rhodes- ---- 
Jas. Strauman 
iit 
ps ea 
aici lal 


OR eT 
EEN CT 
Same... 
RSS neat aee. 
ETE NR ME See 
iat 
ER SW ane orarier 
i 
a 
REET R RPA 
J. Strauman 
NE aici a ilieraiiieecineence 
I 5 incneiiiiiiapantbanani 
TO AI ae eT 
Same 
EN aR ee 
ET 
Jas. Strauman 
I iii ies 
McUawley.......... 
| ER A Pt 
J. Funkhouser 
McUawley-.-..----- 
er atl 


~—_——_—eo ee ee re oe 


I 


‘T. 


DZDARKRAKANHAAHAHDH HHH AH HAHAHAHAHAHA DP DH 


ZARADANDHAHRAAHRAAAAHRDHARHRAA PDA DAH AR 


i 


M. M. WHEELER ET AL. 


| &. 


see. 


vs. J. C. CLOYD ET AL. 


Subdiv. 


sese- 
Nene 
Nwne 
Swne 
sen e- 
Nenw 
Nwnw 
Swnw 


Ssese 


Nwow. 


Swnw 
Senw 
Nwsw 


Swsw 
| Nese 


Nwse 


Swse 


why 


Senw 


Nesw 


~_—-— = — << 


_—_ 


“—— — — oo | 


—— | 


_— ere 
~—— =— +. — 
me me 
~— — — — 
~— — — — 


—— oe 
_-—— = oe 
-——— em | 
-——_——— 
—— — a oe ae 
-——- eo mo 
-——— — — - , 
' 
! 
-—— — 


Date of pur. 


May 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 
do. 


20, 1857 


20,1857 
8, 1857 
8, 1857 
7, ‘63 

24, 64 
7, 186 
7, 68 

24, *63 

24, 63 

24, ’63 

24, ’63 
7, '64 
7, 64 
7, 764 
i 
7, 764 
7, 764 
7, 764 
7, 64 
7, 764 

24, *63 

24, 63 

24, 63 

24, ’63 

24, ’63 

24, ’6: 
. = 

24, 63 

24, ’63 
1,186 
i, 1564 

21. 64 
on 
7, ‘64 


. 


“ 


ror) 
pb» 


o> 
pb» 


SII 1d T  9 9 
DO 
rH be pe 


or) 
ri 


+. 
Ps 


M. M. WHEELER ET AL. 


vs. J. C. CLOYD ET AL. 


Def’ts’ Ex. “M”—Continued. 


Name of pur. 


Same 
Same 


Same 
EE Eiger 
Same 


Same 
McCawley 
McCawley 
Same 


-_—_—— - oe oe = + ee oe -~- | 


Same 


—— — <r ee ee ee ee ee ee 
~————“e€e oO eee ee 


-—-—"Ss ee ewe eee eee S| 
| 


“——— eS —— oe ee 


McCawley 
James Struman —..--! 


ee ee 
-——— oe ee ee ee oe oe 
———<— eee ee 
ee ee 
ee ee ae ee ee ee 


Same | 
Landen C. Kelley ---' 


| 
~“— ae ee ee ee wr ee ee Se 


| | | 
7 | Sec. Subdiv. 


9e| 
9 e| 
9 e| 
Ye. 
Ye! 
9 e| 
Ye 


ve 


Je! 


Ve 


3s\9e 
os 9e 


'9el 


ae ee 


el a 


bo bo bo bo DS dO DO 


} 
| 


icuealaiel d 
OO Oiciciiin do 
Se OO use do 
fF) . en Oct. 
N wn w...---!} do. 


We WP OPenimn | May 7, 
WOW ancien ; ah FF 
PO OO aad | Gm & 
WO OO anna eS ae’ 
| DB OO@ cece ge “* 
Oe anions | M’ch 7, 
eee nin! GS = 
ee | do. 21, 
WG do. 21, 
FO snes | de. B. 
SO O Ouse | &e Z, 
OS Gis do. 21, 
N w nw... do. 21, 
ff. do. 21, 
O08 O seen do 21, 
BOO scout Oct. 19, 
fn do. 19, 
is) do. 19, 
OOO usa do. 19, 
OOO anna do. 19, 
7 WOO cauend do. 19, 
WC @@ ect do. 19, 
OOO inane .| do. 19, 
2 7. =a M’ch 21, 
Pe @6 nas do, 2], 
= OO Wi do. 2], 
ff. ee do. 21, 
Oo & W cis do. 21, 
DOGO aieae Oct. 19, 
ii) aa Sep. 24, 
S OO cantin do. 24, 
SO 6 ssc Oct. 19, 
2 | do. 19, 
Be CSO euses do. 19, 
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Date of pur. 


64 
64 
64 
64 
64 
64 
64 
64 
64 
64 
64 
64 
64 
64 
64 
65 
65 
65 
65 
65 
65 
65 
65 
64 
64 
64 
64 
64 
65 
63 
63 
65 
65 
65 


Name of pur. T. | R. 


| eee 3s 9e, 
Landen C. Kelly ....188/9e | 
MCCAWICY 222002 cone 3s \9e! 
Landen C. Kelly ---.|3s|\9e, 
ee 3s\9e | 
i TE 38s 9e 
John R. Odell ..---- 38 

John Johnson ..---- 3 S| 
ee ds|\9e) 


Lewis Powless . — ] n | 


Alney Hams -..---- In| 


Bs SEE remem | ln | 5e 


Lewis Burgess .-..---| 1n | 5e 
Joseph Borland----- Ini de 
a | ln)|de 
inn dnnnmcemne Injbe 
Silas D. Jones —_--.- -| In | | 

W. H. Jones_.------ ‘In |9 De | 
Silas D. Jones ..---. | ‘lnjde)} 38 | 
Joseph Borland. ---.| 1n| 5 


Silas D. Jones .._--- in 


David C. Kimball ---/) 2n/ 


CO. Bs cvcccowest ee | 
ee | 2n | 
i es ‘ln. 
Stephen Stine -.----| 1 n | 
J. F. Pearce ..... — 
James Haught------ ln) 
Wm. Greathouse -_--| 1 n | 
H. & W. Greathouse_| 1 n 
DO; GR ciiwnenains /2n) 
Geo. Johnson__---~- In. 
J.J. R. Turney -.--- iln| 
Geo. Johnson _._-—_-_- ln. 
J: J. R. Turney ..... ln. 
aia lial In 
— t ea 
ESSERE SS aE ln 
Bas es GD. ccc otse ln 
ING sicnins: oermine once in 
Zach. Stephens.-_--~-. In. 
PE Se ee ‘ln 
Zach. Stephens-.----- In 


Samuel Hooper_-.---) 1n | 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AT. 


_— ts’ Ex. “ M”— 


| 
| Date of pur. 


r - 


eee | June 


eo TO COCA ADADAAARAADADADdDADA DO O 


tb bo 
~j— 


STD ST TT TT TT ITO OD ODODOOCIO! 
re) 


@ 


11, 1857 
6, 63 
19, 65 
6, 63 

6, 63 
19, 65 
31, 1863 
12, 63 
12, 63 


. 27,1862 
. 25, *64 
. 13, 64 
. 


17, ’64 


. 17,1864 


17,1864 


18, 63 


8, 1866 


. 23,1863 


17, 64 


_ 23, 1863 


1, 1856 


. 25, 63 
, 25, 63 


8, ’63 

— 
. 24, *63 
. 10,1863 
30, 1863 
4, ’63 

1, 766 

2. ‘63 

3, 64 

2, ’63 

3, 64 
17, ’63 
17, ’63 
27, 1863 
27, 1868 
9, 1857 


y 18, 1856 


9, 1857 


20, 1855 


“= 


_ —~_ i 


readied ts’ Ex. “M”—Continued. 


Name of pur. 


JamesSimpson 
665 S. M. Harris-- 
Z. Stephens. -- 
Q. Q. Wakefield. ._-- 
ie ee ciciniaeinn 
W. Henderson -__-__- 


T. J. Pettyjohn ...--. : 


W. F. Bailey ..-.---- 


Samuel Blackledge- 


W.F. Balley-.-.-.--. 
ID i cnintinniteiiientatiniaiin 
TIDY sii sinses diekiiaiiacieiidiaiiae 
TN i. sicositiilitessiiiias sient 
SI sissitthibstietaipnntniiinaiin 
Hugh Mills ---.---- 
NN cis iscnilesiniideetiniaicteenaeal 


J.J. R. Turney .....! 
J. W. Kindle......... | 
RGD cnet cote | 


2n 


RES epee te Ee 
Hugh Mills ....-.-.. 


Clarinda Jardan —_--) 


We Os CD cecsacans 
Ae ee 
Ee 


I. inniinicsneminteeaien | 
Jas. E. Atteberry ..-.| 


J. J. R. Turney ----- 
Calvin Keeton... -- 
Conrad Kearn ...--- 
JODN TAYIC?.. cc ccae 
A. B. MecManama---- 
IT os initiates 
Edward Bonhaim ...- 


BOM .cccee cosscnce : 


I is asaaliiniaiiianies catia 
I ia aie ec 
fe ee 
Cee, BE ssmnncoun 


G. T. Humbusen -..-. 


W. Calder ..~.~... .. wi 


H. Holzhausen _-. .--- | 


A. B. MeManama.-_-- 
Ee Oe 


a ee 


ln. 
ln. 
ln! 


n 

n 
Zn 
20 
2n 


2 n | 


2 n 


2n) 
2n- 
2n | 
2n) 
2n| 
2n | 


2 n. 


2n 
2n 


2n 


2n) 


2n 
2n 


M. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Subdiv. 


Date of pur. 


PRRPDPPRPNPH DD DDD DH DW BD WA bd sd 9) 9 gs sg ss : 


eoeoocec oo on ooeco eeooaeoaeoeoeoeoaeeoaoaeeeooaenoangnnananennoannnnea0ncn 


® @® 


a i eee 
io 


CSC coca cs 


| [at £ we cca 
| Oe OC nanan 
| PVC. 
Rif) == 
| Geet | 
| BOO@ cues | 
mm OOW cacsee 
7 We@i | 
Si OO OC uccum 
il! = 
WOO Gian 

Fy. one 


OOO acumen 
| BOOS cen 
| we © Gace | 
ff. 2. oe | 


Ss 
Sw pw... 
N 


Sep. 9, 1857 
_ Aug. 2, ’64 
Sep. 16, 67 
Feb. 15, 64 


do. 15, 764 


Sep. 23, 768 
Aug. 30, 1856 
Sep. 23, ‘63 


do. 238, 1863 
do. 23, 1863 
do. 23, 1863 
do. 23, a 


Dee. 3, 64 
Sep. 25, 186: 


do. 25, 1863 
do. 25, 1863 
do. § é 3, 1863 


Nov. ll, 63 


do. 24, ’64 


Sep. 23, 63 


do, 23, ’63 


do. 23, ‘i 


M’ch 31, 1863 
Dec. 3, 764 
Jan. 22. ’64 


a 2 eS 


Dee. 31, "64 


ax & Se 
do. 8, ’64 


Nov. 30, 67 


do. 30, 67 
do. 30, ’67 
do. 30, 67 
do. 30, °67 


M’ch 6, ’65 


do. 4, ’65 
do. 6, 764 


Feb. 15, ’64 ° 
Jan. 3, G4 


do. 3, ’64 


do. 3, ’64 
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Deft?’ Ex. “M”—Continued. 


M. M. WHEELER ET AL. 


vs. J. C. CLOYD ET AL. 


Name of pur. T. | 
PRE ncncnncamnnmens In 
Nathaniel Vasey .2--| 1 n 


0 eee» ln) 
ee ici imei 3 ln. 
I ws, cbicntnceinnstinsiineniiiaiad Ln 
BIR citi acvenenniinn ln. 
dil iilaiaaeineill ln. 
ET cliciteiiesiiciineitiicahicinapii ln 

ER seeee siete ln 


A. B. McManama--_--./1n-— 


a 


ee in. 
Ns iiiisdepasteeiiiaiiiniaaibinal ln 
ee ln) 
5 es ED eieeee In 8 
Be es  cotnumen ln 
5 DB, SR on neccent 2! 
. H. Martin ....<.. iln 
D. D. Henderson -_.-} 1 n | 
Henry Frazer_-_---- In 
Py eee 2n 
I aiascta illest nial | 2 n | 
NEES 
en | 2n) 
Smet i2n) 
ia tall 2n 
John Watson - adiianda ln, 
Austin Osterman -.__.| 1 n 
G. N. Wyatt .... .... (ln) 
Be aiistenicasennisimennvnnns | ‘| n | 
Austin Osterman-___-_!| 1 n 
i a ‘ln! 
Wm. McKinley anata jln} 
ERASE pea ee | ln) 
Benjamin Glick ----|} ln) 
J.J. R. Turney..---- In 
Nath. Travis........ ln 
John C. Camp ------ ‘ln 
A. J. Farleigh -... - l1n|{ 
J. H. Galbraith -.-__- | ln! 
Susanna Pharr. _-- | ln 


EON Ore | In! ¢ 


SS Se ee -|-— = |] = <= 


— 


a 


CoO 7 TOCOCdeADTAADAD OO O® 


oO O00 @ OO O 


Sec. 


Subdiv. 


| Date of pur. 


ee Oe ell el 


Te | 
| M’ch 


Nenw 
Nwnunw 


'Swse-- — 


Senw 


Nh’f sw 


Swnw 
Nwsw 


Swsw 


Nesw 


oe Oo a. ee 
DO OO nc on 


Nenw 
Nenw 
Nwouow 


a Se 


Jan. 3 
4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 
do. 4, 1865 


- 


do. 12, 
Feb. 16, 


_ Nov. 18, 1864 
Feb. 18, 1864 
May 7, 1864 
| do. 7, 1864 
Oct. 27, 6 
| Dee. 8, : 
May 3, 1867 
do. 3, 1867 


Meh 4, 
| Jan. 25, 
Feb. 16, 


do. 2, 
| M’ch 21, 
_ Feb. 27, 


a 
——_¢ 


———— 


dni, 


> 
| 


aie i ian Maas — SUMP BO 


7 
LM me 
-_ 
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Def’ts’ Ex. “M”—Continued. 
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Name of pur. T. | R. | Sec. 
a Svs, Ie GE & 

EEE I RMS ln 9e 12 
I iii lia ici In 9e 12 
A Sa mC se In Ye) 12) 
RE RT e ln 9e! 12 
ER 
ST een lni9e; 12 
Te aA BIT ln 9e 12 
ee cs: ee ‘lni9e; 12 
Charles Wood __---- ln 9e 14 
David Staser._-. ---- In| 9e 15 
DNS .ctcasennenent ete! be 
Cy. Blackburn .---..;1n|9e) 15 
BE, DGD octmncecnnel aioe! fe 
Charles Wood ..---- Ini 9e} 23 
Wm. Hurdey -- ---. ln | 9e) 23 
TN In|9e) 23 
W. H. Daubs -..---. ln|9e, 23 
John Curtis ........ In'9e, 25 
Wm. Hurdey-.-.--- 1n|9e 26 
EO a eee eee ln | Ye 26 
G. W. Ramsey -...--- In|9e, 26 
James H. Tarvis ..... ln 9e); 34 
Sam. McCollum_----- Iln|9e)! 34. 
John M. Sluder —---- ln\|9e! 34 
G. W. Ramsey -- ---- In\9e 38 
E. E. Lenning --.---. In 9e 35 
DANG .n cannon cman ‘In|9e) 35 
John Curtis ........ In:9e) 36 
SID ss sccsianiieiieiiaipiieaiae ln 9e. 36 
J. 9. R. TUMECY 2.200 2n|;9e} 19 
S. W. Hughes ......;/2n|9e) 19 
W.S. Archibald ----|2n 9e 19 
C. G. Archibald_---- '2ni9e 19 
J. C. Williams ....../2n':9e! 19 
RR. Wee sctssocuet SIS O\| 
J.C. Williams ------ '2n'9e/ 19 
Te I i cine i'2ni9e! 19 
J.C. Williams nd 2n Ve 19 
J. 5. BR. TOMY -cnans 12n/9e!} 20 
James Lester .. -.-. 2n 9e)| 20 
H. W. Archibald ..-. 2n;9e); 20 
Sam. McGammon ---;2n | 9e) 20 
ne -alny ec :2n 9e | 2() 
W.C. Latimore____.-|2n 9e! 20 


Thos. Johnson ...--- i 2n) 


Subdiv. 


| OOO cemnn 


| PB OR@us esta | 
gi; ) == 
gf. 4 See 


{2 —_—a 
if) . | 
Nes w.--.-- 


Ff). 


WO OGisiecenasn 
N wn W....- 
SOW @ Wino 
OO Wieneun 
N ws w..... 
2. 
OO Winans 
BR WO @ccuns 


| Date of pur. 


oe, 


Oct. 11, 65 
do. 11, ‘65 
do. 11, ’65 
do. 11, ‘65 
do. 11, ’65 
| do. 11, 65 
do. 11, ’65 
do. 11, ’65 
Dec. 30, ’64 
Oct. 1, 1863 
do. ) & 1863 
Feb. 29, 64 
Oct. 15, 763 
| Dee. 30, 64 
-| June 8, 1865 
| do. 8, 1865 


Feb. 24, 1863 
Nov. 18, 
June 8, 1865 
do. 8, 1865 


Nov. 23, 1864 


1, 1858 
64 
64 
Nov. 29, ’64 


Apr. 19, 766 
-- do. 19, 66 
Nov. 18, ’65 
do. 18, °65 
'M’ch 4, 765 
Apr. 4, ‘64 
Jan. 14, ’64 
do. 20, ’64 
do. 13, 764 
do. 16, ’64 
do. 23, ’64 
do. 16, ’64 
do. 13, ’64 
M’ch 4, 765 


Dec. 19, 64 
Mech 19, 67 
Feb. 4, ’64 
Jan. 16, ’64 
Feb. 4, ’64 
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Def’ts’ Ex. “M”—Continued. 


Name of pur. 


A. H. Bristow 


| 


Susan M.Ramsey---.; 2n | 


Thos. Johnson -_---- 
ESO 


Same 


666 


Sa EON: | 


Same 


a.) 
fe one 
ERE ee 


CO 
nner 
James B. Varnes___- 


Alex. Ramsey 
Geo. Covert 


Wim. MecKinley----. 


J Je Li ck 


ee 
Wm. MckKinley----. 


Same 


W. L. Beck -- 
W. L. Beck-_--| 
ae en 


——— Fr ee ee ee 


| 


-—— oe ro ee ee ee 


“— — oe ee a ee ee 


W. C. Latimore anal 


2n/} 
i2n| 
2n 
2n 


| a 


bo 
— 


Sec. 


Subdiv. | Date of 
| 

SPO cnnccs | Jan. 18, 
OSG ce wedin Sep. 30, 
fee Jan. 23, 
OO ce ee Sep. 27, 
BOGOcecan! GA Be. 
BW O00 cane Dee. 16, 
i do. 16, 
J. do. 16, 
ff.) — do. 16, 
fn do. 16, 
O00 nn cna do. 16, 
Nen w....-- do. 16, 
Nwnw..---. do. 16, 
S wn w......| do. 16, 
SOD scncns do. 16, 
Nesw...--.. Jan. 23, 
N wsw..---.| Jan. 23, 
Wee cseannel do. 23, 
SO 6 Giicona Jan. 23, 
Nen w..-... | do. 23, 
Nwnw...-.. | do. 28, 
nn | do. 28. 
B® OO .cacus do. 23, 
Nes w-.--..| do. 23, 
MM W OCG cnncte! do. 28, 
BW O Wuncuss do. 23, 
OS O Gini do. 23, 
OO 6 ncomen M’ch 6, 
i WOO wcnmne Jan. 23, 
WOO «anane do. 23, 
OO 6 6 sccm do. 23, 
Nene...... do. 23, 
an Nov. 2, 
a Jan. 28, 
6 60 scnceme Dec. 12, 
| OW ines | Jan. 5, 
| WO CO @ancnas Apr. 10, 
PO Ganenni June 8, 
| OO Wautone do. §8, 
iL. oe May 3, 
 OO8 nsomia Jan. 13, 
Nwse......| Apr. 10, 
i.) May 3, 
Oe iO cn do. 3, 
mW @@coccun Oct. 8, 


pur. 


1865 


1867 
i867 
1867 

64 


. M. WHEELER ET AL. VS. J. C. CLOYD ET AL. 


Def’ts’ Ex. “M”’—Continued. 


Name of pur. 


Geo. Wilson -- 
Nick Kepper_..---- 
R. Wilson 
EK. Baird 
Sam. Sparks_-~.---. | 
J.M. Armstrong 
Anderson Barnett.--; 
D. W. Kennedy 
D. M. Latimore...-... 
J. McLeary 
Jas. Nisbet 
Wm. A. Davis 


Same 


Wm. A. Davis 


Same 


Same 
Sa me 


Same 


Same 


J. H. Travese....... 
Win. A. Davis 
Same 
Same 
Same 


Same 
Same 
Same 
I once: sateen (2 n | 
Same | 
Same 
Same 
Same 
sume 
Andrew J. Crews..-.| 2n 
G. N. Wyatt 
Andrew J. Crews---- 2n 
W. L. Beck 
CaN 
I i inte didi 2 n 


J.J. RK. Turney 
Wm. A. Davis 


~—— Se eo ee a 
——_— — em 
~-—— ee fe ee ee oe 
~—— Ss me — = =e Se 
~~ oe we Fn ee ee 


-———-— eee ee ee ee 


See. 


lon|9e! 29 
9e| 29 
9e)| 29 
9e| 29 
Je} 29 


29 
29 
29 
oU 
oU 


(él 


© 
o 


| 32 
, 02 


od 
Oo 


33 
| 33 
33 
83 


© 6 @ use 


Date of pur. 


June 22, 1866 
M’ch 
Jan. 
Feb.-22, ’64 
M’ch 5, ’64 


2. '64 
27, ‘64 


Jan. 23, ’64 
Sep. 24, ’66 
Feb. 8, ’64 
Jan. 14, 63 
do. 23, ’64 


Feb. 16, ’64 
June 22, 1866 


do. 22, 1866 


~M’ch 4, 65 
June 22, 1866 


do. 22, 1866 


June 22, 1866 
do. 
do. 
do. 
do. 2 
do. 
do. 


22, 1866 
22, 1866 
as 1008 
22, 1866 
22, 1866 


22, 1866 


, 1858 


June 22, 1866 
do. 


22, 1866 


22, 1866 
. 22, 1866 
' 22, 1866 
. 22, 1866 


22, 1866 


' 22. 1866 
. 22, 1866 
=a, 1866 
. 22, 1866 


22, 1866 


29. 1866 
. 22, 1866 

Aug. 

Nov. 
| "Aug. 
i) a 
do. 
. 23. 1866 
. 23, 1866 


2, 1866 


26, 64 


2, 1866 


22, 1866 


23, 1866 
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ee —— — ~— 


Name of pur. | T. | R. | See. Subdiv. Date of pur. 
| | 
ae | 2n!'9e/| 386 | Nenw.---.--- Jan. Ho 1866 
Same ....--........|/2n|9e/| 36 | Nwnw.-.-.--- do. 25, 1866 . 
SA dichinsietkmpnmticnnenis | 2n\9e/} 36| Swn ww... | do. 23, 1866 
BN iisstiiiasinsshdcineatipiishiioee, i'2n\i9e| 36/| Se-n w...-.-- | do. 23, 1866 
ON i iiaiinate tanita ities 12n!9e!} 36 | Nes w-.-.---- do. = 1866 
aN 2n/9e/] 36 | N ws w.-.-..-- do. 23, 1868 
STG ee ETE 2n/\9e!| 36! S ws w.e-.... do. 23, 1866 
BOD canine cowesmnens | 2n i'9e| 86 | Sesw-..-- do. 23, 1866 
Charles Wyatt..---- '2n/;9e/} 36/| Ne se -~---.-- Noy. 26, ’64 
EE tS ee do. 26, ’64 
James Sessions._--~-~- 1Jn'5e/11|Swne-.---- Dee. 4, 1863 
Lewis Powless.--.--;1n|}5e} 11! Nene-~...... | Aug. 31, "64 
ee (3a iGo Es | Oe BO «cause | do. 21, 64 
id. BR. SOUR «nance ‘ln!5e/]11)} Nw se-...-.| Nov. 10, ‘64 
BOO ee: encctcenss| 10 /Se] TE | Owes... | do. 10, 6 
TI i ciielin nck aeainitinials ‘ln'6e| 6 | E h’f lot 1,n “ do. 10, ’64 
| 


STATE OF ILLINOIS, 
y ’ 8S . 
Wayne County, 


I, J. D. Shaeffer, clerk of the county court in and for said county, 
do hereby certify that the above and foregoing is a correct copy of 
the swamp land entered by the above-named parties, with the num- 
bers of the land and date of entry, as appears of record in my office. 

In witness whereof I have hereunto set my hand and seal this 3d 


day of December, 1877. 
J. D. SHAEFFER, Co. Clerk. 


We agree to admit this exhibit as evidence, to have the same 
effect as if certified to by the clerk under his seal of office. 
E. BEECHER, 
Att'y for Compl’. 
Fairfield, July 21, 1885. 


(Endorsed :) Filed Octoker 2d, 1885. J. A. Jones, clerk. 


[Endorsed:] Exhibit “M.” Circuit court United States, southern 
district Illinois. June term, A. D. 1874. B. B. Frost et al. vs. Wayne 
County and J. C. Kennicott et al. H. Tompkins, attorney. 
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667 ; Der’ts’ Ex. “ N.” 
Deed of Trust from County of Wayne — Charles Wood. 
Deed of trust of Wayne county to Wood. 


County Court, Wayne County, 
to 
Charles Wood. 


This indenture, made and entered into this 15th day of March, in 
the year of our Lord one thousand eight hundred and fifty-six, by 
and between Daniel Turney, judge of the county court of Wayne 
county, Illinois; William Ellis, and Samuel Hooper, associate judge- 
of said county court, of the first part, and Charles Wood, of said 
Wayne county, of the second part, witnesseth : 

That whereas the Congress of the United States of America, on 
the twenty-eighth day of September, in the year of our Lord one 
thousand eight hundred and fifty, passed an act entitled “An act to 
enable the State of Arkansas and other States to redeem the swamp 
lands within their limits,’ wherein was granted and donated to the 
State of Illinois all the unsold swainp and overflowed lands within 
the limits of said State; and sh 

Whereas the Legislature of the State of Illinois, on the 

668 twenty-second day of June,in the year of our Lord one thou- 

sand eight hundred and fifty-two, passed an act entitled “An 

act to dispose of the swamp and overflowed lands and to pay the 

expenses of selecting and surveying the same,” wherein was granted 

and donated to each of the several counties of the State of Illinois 

all the said swamp and overflowed lands lying, situated, and being 

within the limits and boundaries of each of said counties, severally 
and respect- ; 

And the whereas the Legislature of the State of Illinois, on the 15th 
day of February, in the yearof our Lord one thousand eight hun- 
dred and fifty-five, passed an act entitled “An act to incorporate the 
Mount Vernon Railroad Company,” wherein, amongst other things, 
it was provided, in the third section, that when an amount equal to 
one thousand dollars per mile of the route of said road is subscribed 
the subscribers may meet at Mount Vernon and elect seven direet- 
ors; and whereas, there having been upwards of one thousand dol- 

lars per mile of said road subseribed, the stockholders met at 
G69 Mount Vernon, on the thirteenth day of November, 1855, 

and elected Waiter B. Scates, John R. Allen, Downey Baugh, 
Newton R. Corey, John N. Johnson, Timothy Condit, and Hezekiah 
B. Newby directors of said company; and whereas afterwards, to 
wit, on the 14th day of November, 1855, at a meeting of said direct- 
ors Walter B. Scates was elected president, Downey Baugh secretary, 
and John R. Allen treasurer of said co:npany ; 

And whereas by said act of incorporation the county court of Jef- 
ferson county were authorized and empowered to subscribe for such 
40—147 
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amount of the capital stock of said company as they may see proper ; 
they may issue bonds of the county and provide for the payment 
of principal and interest thereof by sale or mortgage, one or both, of 
the swamp and overflowed lands of said county, or they may make 
such other disposition of said swamp and overflowed lands in aid of 
the construction and maintenance of such railroad as they may 
deem for the public interest of said county; the county cour- may 
at any regular or special term of said court order a special election 

to be held for the purpose of taking the sense, of the qualified 
‘670 voters of the county thereupon, giving such notice thereof as 

they may deem proper, and which shall be conducted, returns 
made, canvassed, and published in all other respects as other county 
elections ; the county court shall prepare a proposition or proposi- 
tions of the mode or modes, one or more, containing a brief, clear, 
and distinct idea of the plan or plans proposed by them for aiding 
in constructing said railroad, which said propositions shall be printed 
at large on an election ticket, and the voters may express their 
will on said proposition by voting yea and nay on said ticket; and 
whereas said county court, at the — term, 1855, ordered an elect’on 
to be held on the Tuesday after the first Monday in November, 
1855 ; 

And whereas ata special term of said Jefferson county court, held 
at Mount Vernon on the 17th day of August, 1855, it was ordered 
that the following proposition for the disposing of the swamp and 
overflowed lands and the proceeds of them — sold is pre-empted in 
aid of the Mount Vernon railroad be submitted at the election ticket 

under the provision of the charter of said Mount Vernon 
671 Railroad Company, at the election on that subject on the 

Tuesday after the first Monday in November next; that a 
donation be made by the county of all the swamp land—overflowed 
lands—of Jefferson county not sold or pre-empted and the net pro- 
ceeds of such as has been or may be sold under pre-emption rights 
or entered by the State to the Mount Vernon Railroad Comprny 
upon the condition that the company build and complete a railroad 
from Mount Vernon to Illinois Central railroad or its Chicago 
Branch, one or both, and have the same in operation within three 
years from said election and keep the same in operation ; 

And whereas afterwards, to wit,on the Tuesday after the first 
Monday in November then next ensuing, at said election there was 
nine hundred and ninety-six votes cast for said proposition and two 
hundred and thirty-six against it, as appears by the canvasser’s cer- 
tificate of said election, now on file in the office of the clerk of the 

county court of Jefferson county, Illinois; 
672 And whereas in the 10th section of the aforesaid Mount 
Vernon railroad charter it is further provided that any county 
through which any other railroad may run to which this railroad 


may be joined, connected, or intersected may are hereby authorized’ 


and empowered to aid in the construction of the same or of such 
other railroad with which it may so connect, and for this purpose 
the provision- of the 7th, 8th, and 9th sections of this act — extend, in- 
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clude, and be applicable to every such county and to every such 
railroad ; 

And whereas the Legislature of the State of Illinois, on the — day 
of February, A. D. 1855, passed an act entitled “An act to incorporate 


the Belleville and Fairfield Railroad Company,” wherein is author- 


ized the construction of a railroad from Belleville, in St. Clair county, 
in Illinois, to run from thence through Nashville, in Washington 
county, through Mount Vernon, in Jefferson county, and to Fair- 
field, in Wayne county, Illinois, and in said — the following persons 
are appoluted the board of directors, viz.: 

Henry Godkin, James L. D. D. Morrison, William Kenney, John 

Moss, Russell Hockley, Alexander D. Keneday, C. C. Coffer, 
673 J. M. Lueas, John M. Johnson, Thomas M. Casey, H. T. Pace, 

Edward Bonham, Daniel Turney, John Keen, and John 
Moore, who shall hold their office until their successors are elected 
and qualified ; and whereas all of said persons have signified their 
willingness to act and perform all the duties appertaining to said 
office of directors of said company, on the third Monday of October, 
in the year of our Lord one thousand eight hundred and fifty-five, 
a meeting of said directors was held at Nashville, in Washington 
county, Illinois, when Harvey T. Pace was elected president, John N. 
Johnson treasurer, and Joel Watson secretary of said Belleville and 
Fairfield Company ; 

Aud whereas the line of the Belleville.and Fairfield railroad will 
join to and connect and intersect with the aforesaid Mount Vernon 
railroad at some convenient point at or near Mount Vernon, and 
thereby the said Belleville and Fairfield railroad will become a part 
of and elongation and extension of said Mount Vernon railroad, 
and thereby fully and legaliy authorized and empowering the 

counties of St. Clair, Washington, and Wayne(through which 
674 said Belleville aiid Fairfield railroad is situated) to use, exer- 

cise, and enjoy all the powers, rights, and privileges of appro- 
priating and donating all the swamp and overflowed lands, respect- 
ively, belonging to said counties for the purpose of aiding in the 
construction of the said Belleville and Fairfield railroad or any other 
line of railroad which may pass through any of said counties and 
be joined to and connected or intersected with the said Mount: Ver- 
non railroad or which may be joined — or connected and intersected 
with the said Belleville and Fairfield railroad because of and by 
reason of the said Mount Vernon railroad being joined to, connect- 
and intersect- with the said Belleville and Fairfield railroad at or 
near Mount Vernon as aforesaid ; 

And whereas, under the authority and by virtue of the provisions 
contained in the said tenth section of the aforesaid act to incorporate 
the Mount Vernon railroad, the county court of Wayne county, in 
said State of Illinois, forthe purpose of aiding in the construction of 

the said Belleville and Fairfield railroad and of the Alton, 
675 Mount Carmel and New Albany railroad, held a special 
term of said court on the thirteenth day of October, in the 
year of our Lord one thousand eight hundred and fifty-five, and 
then these passed an order that on ‘Tuesday after the first Monday of 
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November, 1855, an election should be held by the legal voters of 
Wayne county for the purpose of voting for or against donating the 
unsold swamp and overflowed lands of that county — any company 
that would build and complete in a reasonable time a railroad 
through and across the limits of said county from the east to the 
west side thereof—that is to say, from the town of Fairfield to the 
west line of said county on the route of the Belleville and Fairfield 
railroad, and from Fairfield to the east line of said county, along the 
route of the Alton, Mount Carmel and New Albany railroad line as 
heretofore located and partly graded by the State of Illinois; and, 
after due notice of said election had been given by the said county 
court of Wayne county to the legal voters of said county, on Tues- 
day after the first Monday in November, 1855, an election was held 

throughout the said county of Wayne “for” and “ against ” 
676 the donation of all the unsold swamp and overflowed land 

belonging to said county, to be given and granted as a bounty 
and premium to any company that will construct and finish a rail- 
road across said county as aforesaid, when at the said election there 
were eight hundred and thirty-one votes (831) given in favor of and 
for saia donation, and there were two hundred and fifty-eight votes 


given against said donation, as appears by the canvassers’ report a- - 


certificate of said election, now on file in the clerk’s office of the 
county court of Wayne county as aforesaid. 

And whereas the Alton, Mount Carmel and New Albany railroad 
charter provides and authorises said railroad shall be made from 
Jeffersonville,in the State of Indiana, opposite the city o- Louisville, 
in Kentucky, and shall run through New Albany and the southern 
portion of the State of Indiana to Mount Carmel, in the State of Ili- 
nois, and thence through Albion, in Edwards county, and through 

the aforesaid town of Fairfield, in Wayne county, Illinois ; 

677 and that part of said railroad from Mount Carmel to Al- 
_ bion has heretofore been located and graded by the State of 
Illinois, and from Albion to Fairfield has heretofore been located 
and partly graded by said State: Therefore the Alton, Mount Car- 
mel and New Albany line of railroad passing through the whole 
width of Edwards county on its route from Mount Carmel to Fair- 
field, will thereat be joined to and there connect and intersect with 
the Belleville and Fairfield railroad, and by said conjunction, con- 
nection, and intersection of the Belleville and Fairfield railroad with 
the Alton, Mount Carmel and New Albany railroad at or near the 
town of Fairfield it will constitute, conclude, and continue the elon- 
gation, Junction, and extension of the Mount Vernon railroad 
through and along the length of the Belleville and Fairfield rail- 
read, and thence from Fairtield to and through and along the length 
of the Alton, Mount Carmel and New Albany railroad, thereby 
creating and constituting an extension of the Mount Vernon rail- 
road all the way from the town of Mount Vernon to Jefferson- 

678 ville, opposite the city of Louisville, Kentucky, and by reason 
of and through the aforesaid junction, connection, and inter- 
section of the Alton, Mount Carmel and New Albany railroad with 
the Belleville & Fairfield railroad, and through and along the line 
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of the last-mentioned railroad to the town of Mount Vernon, 
thereby forming a complete junction, connection, and intersection 
with the said Mount Vernon railroad, the county of Wayne becomes 
duly, legally, and rightfully authorized and empowered by the 
provisions of the said Mount Vernon railroad charter to apply, 
appropriate, use, and donate all the unsold swamp and overflowed 
lands belonging to said county for the use and purpose of aiding 
in the construction of Belleville and Fairfield railroad and of the 
Alton, Mount Carmel and New Albany railroad across the limits of 
said Wayne county ; and whereas, furthermore, the charter of the 
said Alton, Mount Carmel and New Albany Railroad Company to 
construct a branch of said railroad to Illinoistown, opposite the city of 
St. Louis, in Missouri, and long before the Legislature of Illinois had 
passed the “ Mount Carmel ” and the Bellevilleand Fairfield 
679 railroad charter, the board of directors ofthe Alton, Mount Car- 
mel and New Albany Railroad Company had passed a resolu- 
tion stating and fixing the location of the line of the said branch rail- 
road to run from Fairfield through the town of Mount Vernon, Nash- 
ville, and Belleviile to I}linoistown, opposite St. Louis,and for the 
reason and by and through the means of the aforesaid prior lecation of 
the said branch railroad through the aforesaid towns along the very 
same line and routes, and previous to the passage of the charter of the 
Mouit Vernon railroad and of the Belleville and Fairfield railroad 
the most intimate and perfect junction, connection, and intersection 
will be effected, as well as the mutual elongation, extension, union, 
and consolidation of the Mount Vernon railroad with the Belleville 
and Fairfield railroad, and also with the Alton, Mount Carmel and 
New Albany railroad, will be secured and thoroughly united with 
ach other and constituting one continuous air Jine railroad from 
Jeffersonville, in Indiana, to Illinoistown, Illinois, commonly desig- 
nated the Louisville and St. Louis Air Line Railroad. 
680 And for all these reasons and by virtue of the aforesaid 
junction, connection, and intersection, extension, consolida- 
tion, and union of the Mount Vernon railroad with the Belleville 
and Fairfield railroad, and also with the Alton, Mount Carmel and 
New Albany railroad, as hereinbefore described and set forth, the 
aforesaid county of Wayne is thoroughly entitled and lawfully au- 
thorized and empowered by and through the provisions of the tenth 
section of the Mount Vernon railroad charter to donate all swamp 
and overflowed lands of and belonging to the said county of Wayne 
for the purpose of aiding in the connection of the said Belleville 
and Fairfield railroad and of the Alton, Mount Carmel and New 
Albany railroad from west to east through and across the whole 
width of said Wayne county. 

And whereas on the first day of December, in the year of our 
Lord one thousand eight hundred and fifty-five, at a special term of 
the county court of Edwards county, Illinois, it was then and there 
ordered by said county court that an election should be held on the 

first day of January thereafter next ensuing, to wit, 1856, at 
681 __ the several precincts and places of voting in said E dwards 
county, calling upon the citizens of said county to vote “ for” 
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or “against” donating the unsold swamp and overflowed lands in 
this county to any company that will make and finish a railroad 
through and across the limits of said county of Edwards, along the 
line of the Alton, Mount Carmel and New Albany railroad, on the 
condition that the said railroad be finished in a reasonable time, 
and also that the title of said swamp lands shall not be surrendered 
by this county until the said railroad shall be first made and 'fin- 
ished (from said donation are excepted allswamp lands upon which 
pre-emption claims have been taken, and also sufficient of said lands 
to-~pay the expenses of surveying, etc.), it — understood by the court 
that if a majority of the votes cast at said election shall be given 
“ for a railroad,” that then all the unsold swamp lands in said county 
(except the reservation aforesaid) shall be given to any company 
that will make and complete the aforesaid railroad in a reasonable 
time; and ! 
Whereas public notice was fully and legally given of said 
682 election and of the foregoing order and conditions thereof at 
each and at all of the several precincts and places of voting, 
and by one hundred printed copies of the foregoing conditions and 
order of said county court being duly posted at the most promi- 
nently public places in said county, and thereafter said election was 
duly held throughout said county of Edwards, to wit, on the first 
day of January, in the year of our Lord one thousand eight hun- 
dred and fifty-six, and at said election there were three hundred 
and sixty-eight votes cast and given “ for” the aforesaid donation of 
the swamp lands of Edwards county and forty-five votes were cast 
and given “against” said donation, as appears by the certificate and 
report of the canvassers of said election now on file in the clerk’s 
office of the county court of said Edwards county, Illinois: 

Therefore the county court of said county of Wayne, for the pur- 
pose of carrying into full effect the will of the people of the said 
county.as expressed by them at their election in favor of appropri- 
ating and using the whole of the unsold swamp and overflowed lands 

belonging to said county (except the reservation thereof here- 
683 inafter made and stated) by donating the same unto the Belle- 

ville and Fairfield Railroad Company and to the Alton, 
Mount Carmel and New Albany Railroad Company, and to any other 
company who. will make and finish said line of railroad across said 
county, as hereinafter described and fully set forth. 

Therefore, in order to satisfy the justly founded expectations of 
any company that may be found willing to expend their money in 
making said railroad across said county on the condition of their 
receiving the aforesaid grant and donation of said swamp and over- 
flowed Jands as their reward and recompense therefor to aid them 
in the making and finishing said railroad, with the reservation and 
on the conditions aforesaid, as set forth in the aforesaid order of the 
county court and published throughout said county along with the 
notices given for holding said election and on which said election 
was founded, and for which reservation and conditions said votes 
were given at said election for said donation of said swamp and 
overflowed lands of said county of Wayne: 
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684 Now, therefore, in consideration of the premises, the county 

court of Wayne county, lilinois, at a special term of: said 
court, held in the court-house, at Fairfield, this thirteenth day of 
March, in the year of our Lord one thousand eight hundred and 
fifty-six, pass and ordain an order of said court to make, éxecute, 
sign, seal, and deliver the following deed of trust, with the foregoing 
preamble hereunto annexed and madea part of said deed explaining 
the conditions thereof and therein contained : 

Therefore this indenture, made this thirteenth day of March, in 
the year of our Lord one thousand eight hundred and fifty-six, between 
Daniel Turney, judge of the county court of Wayne county, in the 
State of Illinois, and William Ellis and Samuel Hooper, associate 
justices of said county court, of the first part, and Charles Wood, 
trustee, of the second part, witnesseth : 

That the party of the first part, in consideration of the premises 
above recited and hereunto annexed and exhibited on the foregoing 

twelve pages, and in pursuance of the authurity vested in said 
655 court by the aforesaid act of the Legislature of the State of Illi- 

nois, entitled “ Act to incorporate the Mount Vernon Railroad 
Company,” approved February the fifteenth, in the year of our Lord 
one thousand eight hundred and fifty-five, and also in pursuance 
of the authority so vested in said county court by virtue of and in 
accordance with a vote given by the legal voters of said Wayne 
county at an election held on the sixth day of November, in the 
year of our Lord one thousand eight hundred and fifty-five, as here- 
tofore set forth, and for the further consideration of the sum of one 
dollar of good and lawful money of the United States to them in 
hand paid by the said Charles Wood, the party of the second part, 
before the sealing and delivery of tliese presents, the receipt whereof 
is hereby acknowledged, have granted, bargained, and sold, and by 
these presents do grant, bargain, and sell, unto the said Charles 
Wood, the party of the second part, all the unsold swamp and over- 
flowed lands, be they more or less, belonging to the said county of 
Wayne, lying and situate within the limits of the said county of 
Wayne, in the State of Illinois, and belonging to and the property of 

said county of Wayne aforesaid, as exhibited by the hereinbe- 
686 fore-mentioned act of Congress of the United States of America, 

bearing date on the twenty-eighth day of September, in the 
vear of our Lord one thousand eight hundred and fifty, entitled 
“ An act to enable the State of Arkansas and other States to reclaim 
the swamp lands within their limits,” wherein was granted and do- 
nated to the State of [llinois all the unsold swamp and overflowed 
lands within the limits of said State, and also as exhibited by the act 
of the Legislature of the State of Illinois passed and dated on the 
twenty-second day of June, in: the year of our Lord one thousand 
eight hundred and fifty-two, entitled ““An act to dispose of the 
swamp and overflowed lands and to pay the expenses of selecting 
and surveying,” lying, being, and situate within the limits and 
boundaries of each of said counties severaily and respectively (hereby 
expressly excepting from said sale all swamp lands upon which 
pre-empting claims have or may hereafter be taken, and also suffi- 
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cient of said lands to indemnify the said county against all expenses 
attending the selling, surveying, and drainage or in anywise accru- 

_ Ing to said county on account of said land): 

687 To have and to hold all and singular the above granted 

and described premises, with the appurtenances thereunto 
belonging, to the said Charles Wood and to his successors until all 
the uses and trusts herein set forth and declared shall lawfully and 
completely be accomplished ; and the said Charles Wood shall not 
m any matter or thing be reliable or responsible other than he shall 
be accountable for the exercise of reasonable diligence in the man- 
agement of said trust. 

Nevertheless, the foregoing conveyance is made for and upon the 
express trust and conditions following—that is to say: 

First. This conveyance is made to the said Charles Wood as 
trustee, to hold the said lands for the purpose expressed in the 
recital in the fore part of this deed, to manage and secure the same 
in the meantime and until the Belleville and Fairfield Railroad 
Company, the Alton, Mount Carmel and New Albany Railroad 
Company, or any other company with which they may connect 

or unite for that purpose, shall build or cause to be built 
688 a railroad across the limits of said Wayne county, Illinois, 
from west to east. 

Secondly. The said Charles Wood, as trustee, shall have the care, 
oversight, and management of all said lands, and shall give diligent 
attention to preserve the same from all trespasses, damages, and 
waste, and use all legitimate and necessary means for that purpose 
and for the detection and punishment of and for the recovery of 
damages and compensation from them who may be guilty thereof. 

Thirdly. The said Charles Wood, as trustee for said lands, shall 
keep and render at all times, when required by the county court or 
the Belleville and Fairfield Railroad Company and the Alton, 
Mount Carmel and New Albany Railroad Company, their succes- 
sors and assigns, a full, fair, accurate account to said county board 
and to said railroad company of all monies received and paid by 
him for and concerning all waste and damages done to said prem- 

ises or for or concerning his duties as said trustee. 
689 Fourthly. The real estate, rights, interests, and equities 

herein conveyed to the said Charles Wood as such trustee are 
hereby expressly declared to be in trust for the use and benefit of 
said Belleville and Fairfield Railroad Company and the Alton, 
Mount Carmel and New Albany Railroad Company, their succes- 
sors and assigns, for the purpose of aid- them to construct and put 
in operation the railroad across the whole width of the county of 
Wayne aforesaid. 

To the end, therefor-, and to secure and assign the said railroad 
companies, their successors and assigns, the full benefit of the afore- 
said donation of the said several tracts of swamp and overflowed 
lands of and belonging to the said Wayne county, according to the 
true effect and meaning of the people of said county, as expressed by 
their votes at said election, it is therefore, in the— 

Fifth place, hereby declared, by and with the assent of the people 
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of Wayne county aforesaid and of the county court of the said 
county, that upon the completion of the said railroad across 
690 the county of Wayne as aforesaid, and immediately upon 
opening to the public for carrying freight and passengers 
across the whole width of said county, that the said Bellevilie and 
Fairfield Railroad Company and the Alton, Mount Carmel and New 
Albany Railroad Company, their successors and assigns, shall be 
really and be deemed to all intents and purposes to be the sole and 
only beneficiaries and custwis que —, to wit, of all the interests, rights, 
equities, and lands herein and hereby conveyed and assigned, and 
shall have the sole right to and control of the same, and the parties 
herein under this deed, without hindrance or molestation of the 
county court or any other person or party, and said trustee is hereby 
authorized, directed, and required to do and act in all things thereafter 
as they may be directed or required in selling, conveying, or other- 
wise disposing of the same: Provided always, and it is expressly 
understood, that the said railroad shall be surveyed, located, and the 
work commenced in Wayne county, Illinois, on or before the 
691 fourth dav of July, in the year of our Lord one thousand 
eight hundred and fifty-seven ; shall be completed and put in 
operation on or before the first day December, A. D. one thousand 
eight hundred and fifty-nine, or else thissconveyance and all all the 
trusts herein expressed shall cease and become null and void, and 
in that case the said trustee shall reconvey the same to the county 
of Wayne or such other or others as he may be directed by said 
court. 

Sixthly. It is further stipulated, agreed, understood, and declared 
between the county court of said county of Wayne and the Belle- 
ville and Fairfield Railroad Company and the Alton, Mount Car- 
mel and New Albany Railroad Company, their successors and as- 
signs, who are hereby recognized and declared to be the real parties 
in interest in this deed, that in case of the death, removal by the 
parties hereto, or by the resignation of the said Charles Wood as 
such trustee, his inability to act in or to carry into effect the trust 
herein declared and the true intent and meaning of the parties in 
interest, that said parties reserve the right to and agree they will 

unite in nominating and appointing another to act as trustee 
692 in the place of the said Charles Wood, who shall thereupon 

be invested with all the legal and equitable powers and be 
chargeable with all the liabilities and duties as if named in the 
deed, to all intents and purposes whatsoever, and so from time to 
time as there may be any vacancy in said trusteeship. 

Said appointment shall be signed by the clerk of the county court 
and the secretary, or other proper officer of said company, or their 
assigns, and be sealed with the proper seal of each party thereto. 

Seventhly. The said county court of Wayne county aforesaid, and 
the Belleville and Fairfield Railroad Company, and the Alton, 
Mount Carmel and New Albany Railroad Company, their successors 
or assigns, hereby reserve the right and power to remove said trustee 
and appoint another, as above provided, at any time they may deem 
it for their mutual interest so to do. 
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And it is expressly understood and agreed by and between the 

. parties to this deed of trust thatin the event that said railroad shall 

not be commenced and completed in manner and form as set 

693 forth in the above fifth clause of this deea and the loads 

herein conveyed revert to the said county of Wayne, then 

and in that case there shall not be any cost, charge, or incumbrance 

whatsoever on said swamp and overflowed lands hereby conveyed 

by virtue of any service that may be done, had, or performed under 
this said deed of trust. 

Kighthly. The said Belleville and Fairfield Railroad Company and 
the Alton, Mount Carmel and New Albany Railroad Cumpany or 
their assigns shali build or cause to be built a depot or station-lhouse 
on said railroad within the present limits of the town of Fairfield, in 
said Wayne county; also one station east and two stations west of 
said town and within the limits of said Wayne county. 

In testimony whereof the said county court of Wayne county afore- 
said, parties of the first part hereto, have hereunto set their hands 
and private seals the day and year aforesaid. 


N. B.—The words “the Alton, Mt. Carmel and New Albany 

694 railroad,” on the 6th, 9th,and 10th pages, and the words “ and 

to the Aiton, Mount Carmel and New Albany Railroad Com- 

pany,” on page 12th, 16, 17, & 18, and on page 18 the words “ in 

Wayne county, Illinois,” and on pages 19 and 20 the words “and 

the Alton, Mount Carmel and New Albany Railroad Company,” 

interlined before signing, and erasures made on page 14 before 
signing. | 


’ 


D. TURNEY, County Judge. SEAL. | 
WILLIAM ELLIS, Associate. SEAL. 
SAMUEL HOOPER, Associate. [SEAL. 


Attest : JOHN TROUSDALE, 
[SEAL. | Clerk County Court, Wayne County, Illinois. 


Filed 20th June, 1856. 
J. G. BARKLEY, 
CV’k Cir. Court. 


STATE OF ILLINOIS, 
7, ¥ 8§ : 
Wayne County, 


I, John L. Handley, clerk of the circuit court in and for said 
county and State, do hereby certify the above and foregoing deed of 
trust from the county court of Wayne county to Charles Wood, 
695 trustee, a true and perfect copy as appears of record in my 
office. 
Given under my hand and official seal, at my office, in 
[skAL.] Fairfield, this 20th day of December, A. D. 1869. 


JOHN L. HANDLEY, Clerk. 
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Der’ts’ Ex. “ QO.” 


Deed of Charles Wood, Trustee, to Wayne County. 


Charles Wood, trustee, to Wayne county. 


Know all men by these presents that I, Charles Wood, trustee, to 
whom the swamp and overflowed land of Wayne county, []linois, 
have been coveyed in trust for the use of the Belleville and Fairfield 
Railroad Company, the Alton, Mount Carmel and New Albany 
Railroad Company, or any other railroad company with which they 
might connect for that purpose that should build or cause to be built 
a railroad across the county of Wayne county from west to east, 
said lands now conveyed to me in trust for said companies by 
Daniel Turney,county judge, and William Ellisand Samuel Hooper, 

Esqs., associate justices of said county of Wayne, on the 13th 
696 day of March, A. D. 1856, by a deed of trust which will be 

found recorded in Record Book —, pages 104 & 418, inclusive, 
conveying said lands as aforesaid on certain conditions expressed 
and set forth in said deed, and describing said lands as follows, to 
wit: All the unsold swamp and overflowed lands, be they more or 
less, belonging to said county of Wayne and lying and being and 
situate within the limits of the said county of Wayne, in the State 
of Illinois, and belonging to and the property of the said ecunty of 
Wayne aforesaid, as exhibited by the hereinbefore-mentioned act 
of Congress of the United States of America, bearing date thetwenty- 
eighth day of December, in the year of our Lord one thousand eight 
hundred aud fifty : 

Now, I, Charles Wood, trustee as aforesaid, in consideration that 
said railroad companies have failed to comply with the condition 
of said deed as set forth therein, and in pursuance of the require- 
ments to recover said lands contained in the fifth clause of said 
deed of trust, and in obedience to an order of the county court passed 
on the 20th day of August, 1857, in which [am ordered to reconvey 

said lands to the county of Wayne, I do hereby reconvey, 
697  remise, release, and forever quitclaim unto Dan’l Turney, 

judge, and William Elles and and Sam’! Hooper, Esq-., asso- 
ciate justices of the county court of said county of Wayne, for the 
use of the people of said county, all my right, title, interest, and 
claim in and to said lands: 

To have and to hold the same, with all the privileges and appur- 
tenances thereunto belonging, to the said Dan’l Turney, Wm. Elles, 
and Sam’] Hooper, and their successors in office, for the use of the 
people of Wayne county, as aforesaid, forever, so that neither I, the 
said Charles Wood, or my heirs or any other persons claiming from 
or under me or them, or in the name, right, or stead of me or them, 
shall, by any way or means, have, claim, or demand any right, title, 
or interest in and to the aforesaid swamp or overflowed lands or 
their appurtenances, or to any part or parcel thereof, forever. 

In witness whereof I, the said Charles Wood, trustee as aforesaid, 
have hereunto set my hand and seal this 22nd day of August, A. D. 


1857. 
CHAS. WOOD, Trustee. [seat] 
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698  SraTe oF ILLINOIs, } 
Wayne County. 


Be it remembered that on this 22nd day of August, A. D. 1857, 
personally appeared before me, the undersigned, clerk of the county 
court in and for said county, Charles Wood, trustee, &c., to me 
known to be the real person whose genuine signature appears to the 
foregoing conveyance, and acknowledged the same to be his free and 
yoluntary act and deed for the uses and purposes therein mentioned. 

In testimony whereof I have hereunto set my hand and 
[—.] official seal of said court, at Fairfield, the day and year above 


written. 
JNO. TROUSDALE, 
County Clerk. 


Filed August 26, 1857. 
R. B. SLOCUMB, CPE. 


STATE OF ILLINOIS, t 
Wayne County. 


I, John L. Handley, clerk of the circuit court in and for said 
county and State, do hereby certify the above and foregoing 

699 to bea true and perfect copy of adeed given by Charles Wood, 
trustee, to Wayne county, as appears of record in my office. 

Given under my hand and official seal this 15th day of 


[seat.] December, A. D. 1869. 
JNO. L. HANDLEY, CUk. 


700 Der’ts’ Ex. “ P.” 
Contract to Deposit Bonds with Ira Hersey. 


Whereas the county court of the county of Wayne, in the State of 
Illinois, by virtue of the laws of the State of Illinois and of the pro- 
ceedings thereunder had and taken, hath executed in due form, ac- 
knowledged, and duly delivered its certain deed of trust and indent- 
ure of mortgage to Isaac Seymour, Esq., of the city of New York, 
trustee, each bearing date the twentieth day of April, 1859, whereby 
the said county court did grant and convey to the said Isaac Sey- 
mour, such trustee, one hundred thousand acres of land or there- 
abouts lying and being in the said county of Wayne and particu- 
larly described in said deed of trust and mortgage; 

And whereas the object and purpose of the said deed of trust and 
mortgage were to aid in the construction and maintenance of the 
railroad of the Mount Vernon Railroad Company and to secure the 
payment of the construction bonds issued by the said company, the 

railroad of which said company is designed to be constructed 
70i from Ashley, in the county of Washington, in said State, 

through the county of Jefferson and Wayne, in said State, to 
the eastern boundary of said county of Wayne; 

And whereas the said Mount Vernon Railroad Company has issued 
its four hundred construction bonds of five hundred dollars each 


* 
ow 
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and its six hundred construction bonds of one thousand dollars each 
for the purpose aforesaid, and it is designed and intended that one- 
half of said bonds shall be appropriated and set apart for the sole 
and exclusive purpose of aiding m the construction of and mainte- 
nance of so much of the railroad of the said The Mount Vernon 
Railroad Company as is or shall be located or situated in the county 
of Wayne: . 


Now, therefore, this agreement, made this twenty-seventh day of 
April, one thousand eight hundred and fifty-nine, between the Hon. 
S. J. R. Wilson and Thomas M. Scott, judges of the county court of 
the county of Wayne, State of Illinois, parties of the first part; 

the Mount Vernon Railroad Company, party of the second 
702 _—part, and Ira Hersey, party of the third part, witnesseth : 
That the parties of the second part, for and in consideration of 
the premises and of one dollar to them in hand paid by the said parties 
of the first and second part-hereto, the receipt whereof is acknowl- 
edged, have issued and delivered to the party of the third part, in 
trust, two hundred of the said construction bonds or obligations of 
five hundred dollars each,and three hundred of the said bonds or 
obligations of one thousand dollars each, to be held by him, subject 
to the terms, stipulations, and conditions of the said deed of trust 
and of said mortgage, for the sole and exclusive purpose of appro- 
priating and expending the same or the avails thereof. to the con- 
struction and maintenance of so much of the railroad of the said 
The Mount Vernon Railroad Company as shall be located or 
situated within the said county of Wayne, and not otherwise. 

And the said parties of the first part do hereby respectively as- 

sent and concur in and to the said transfer and delivery 
703 = of the said construction bonds, as herein provided, for the 

purposes aforesaid, and they covenant thatsuch application and 
appropriation of the same shall be, to the amount and extent thereof, 
in all respects an effectual fulfillment of the several purposes and 
trusts for and upon which the said lands and premises were con- 
veyed and mortgaged. 


And the said party of the third part doth hereby covenant and 
agree that he will receive, hold, and appropriate said two hundred 
of the said construction bonds of five hundred dollars each and said 
three hundred of said construction bonds of one thousand dollars 
each for and upon the sole and exclusive trust and purpose that the 
same or the avails thereof shall be only expended, sold, assigned, 
transferred, or delivered for the construction, maintenance, and 
benefit of so much of the railroad of the said The Mount Vernon 
tailroad Company as is now or shall be hereafter situated or 
located in the county of Wayne aforesaid and in no other place and 
for no other or different object or purpose. 


704 In witness whereof said parties have hereunto respectively 
set their hands and seals on the day and year above written, 
the said The Mount Vernon Railroad Company having hereto affixed 
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its corporate seal and caused the same to be attested by its president 
and treasurer. 
S. J. R. WILSON, Co. Judge, — 
THOS. M. SCOTT, Associate, |—— 
By S. J. R. WILSON, Aft’y. 
Z. CASEY, Pres. Mt. V. R. R. 


[x. s.] N. A. SMITH, Treasurer Mt. V. R. R. 
IRA HERSEY. [s.] 


7 


And afterwards, to wit, on Monday, the 25th day of January, in 
the year of our Lord one thousand eight hundred and eighty-six, at 
the January term of said court, the following further proceedings 
(being the final decree) were had in said court in said cause and en- 
tered of record, to wit: 


705 Final Decree. 


JAMES C, CLoyp 7 
vs. 

SAMUEL Munpy, WILLIAM SANDLIN, Henry T. Gar- 
rison, Samuel Garrison, Joseph White, William 
White, and Martha J. Wheeler, Heirs of Richard } In Chancery. 
White, Deceased ; James B. Manahan, William F. 
Bain, William Shaeffer, E. T. Hall, Elizabeth E. 
Slover, F. M. Burgess, Adam Osterman, William 
J. Osterman, and Samuel Sparks. 


4 


This cause now coming on to be heard,and it appearing to the 
court that the following causes were consolidated with said cause— 
that is to say, the case of— 


Cuauncey T. AUSTIN 


vs. 
In Chancery. 
MicuarELt Book, Wirt1AM Morris, and Danier L. Chancery 
McCau_Ley. 
And the case of— 
JoHN B. CorNELL 2; 
US. 
‘Tuomas J. PetryJouHn, Jacos C. WILLIAMs, RICHARD 


Wilson, James W. Hilliard, Edward Baird, Samuel 
Sparks, James F. Cline, James McCleary, —,* 

706 George Warren, Susan Pharr, William H. {*? YO80°°FY: 
Dobbs, Andrew Martin, Ansel K. Atte- 
berry, Asa IF. Atteberry, Howland ‘Tompkins, 
John ‘Keen, Jr., George C. Garrod, N. N. Borah, 
and Preston R. King. 


e,. 


f 
A » 
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ee 
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And the case of— 


Evizapera H. Taytor, Henry M. ALEXANDER, ) 
Surviving Executor of Peter McMartin, Deceased ; 
William L. Rolston, Joseph Waxelbaum, Charles 
A. Coe, J. Sargent Smith, and Arthur F. Gould 

v8. 

CaLEB PEppicorD, MicasaAn Datton, Jonn Barn, 
Elizabeth Smoke, A. Winters, Hiram Tucker, T. 
F. Bain, J. W. Atkinson, William Garrison, L. J. } In Chancery. 
Rider. Stephen J. Renfro, Welcome Campton, An- 
drew Bleakley, Sarah St. Leger, William St. Leger, 
Harrison St. Leger, John E. St. Leger, and Emma 
St. Leger, Heirs-at-Law of Thomas St. Leger, De- 
ceased ; Michael Book, J. W. Hilliard, William 
Shaeffer, D. L. McCauley, Lavinia Sumpter, and 
J. Skelton. 3 | 


By an order of court entered of record on January 2nd, 1884; 
and it further appearing tothe court that on June 21st, 1884, 

707 a further order of court was made herein and entered of 
record authorizing all parties having interests in harmony 

with complainants to intervene and have their rights adjudged in 
this proceeding, and that under and by virtue of said last-recited 
order an intervening petition was-filed herein by one Fernando B. 
Hane vs. John W. Atteberry et als., and that an intervening petition 
was likewise filed herein by Lucinda A. Walker vs. John W. Atte- 
berry et als.; and it further appearing from the files and ‘records of 
this case that the following-named parties defendants were either 
served with legal process herein or entered their appearance by at- 
torney legally and of record, viz., William White, Joseph White, 
and Martha J. Wheeler, heirs-at-law of Richard White, deceased ; 
J. B. Manahan, F. M. Burgess, William Shaeffer, Samuel Mundy, 
Samuel Sparks, E. T. Hall, Thomas IF. Bain, H. T. Garrison, 
Samuel Garrison, Elizabeth E. Slover, William Sandlin, W. J. 
Osterman, Michael Book, D. L. McCauley, William Morris, J. 
W. Hilliard, N. N. Borah, Asa F. Atteberry, Thomas J. Petti- 
john, J. C. Williams, Richard Wilson, John Keen, Jr., Susan 
Pharr, Samuel Sparks, P. R. King, H. Tompkins, A. K. 

708 Atteberry, J. F. Cline, E. Beard, Andrew Martin, George 
C. Garrod, George Warren, James McCleary, William H. 
Dobbs, Hiram Tucker, Elizabeth Smoke, A. Winters, John Bain, 
Micajah Dalton, Caleb Peddicord, Sarah J. St. Leger, William St. 
Leger, Harrison St. Leger, Jolin E. St. Leger, Emma St. Leger, 
the last five being heirs-at-law of Thomas St. Leger, deceased ; L. 
J. Rider, Lavina Sumpter, Welcome Compten, Stephen J. Renfro, 
Thomas J. Bain, J. W. Atkinson, William Garrison, Andrew Bleak- 
ley, J. Skelton, J. B. Bozarth, R. H. Puckett, John Waggoner, John 
Hafile, John R. Bain, William Robertson, R. D. Adams, George F. 
Pickett, Thomas Bbehymer, Van R. Price, A. Wall, R. H. Campbell, 
S. A. Skinner, Wilkinson Brock, John Johnson, George W. Draper, 
James Martin, Sarah Bane, J. Renfro, George Warren, William N. 
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Borah, J. B. Borah, G. J. George, William A. Atteberry, Martin M. 
Wheeler, Malinda Sanders, Henry Kineart, William Mabary, 
Joseph Huntzinger, William H. Grant, John C. Bestow, Edward 
Bonham, Charles A. Beecher, George Johnson, Conrad Karn, “tna 
Life Insurance Company, b. Stevens, John R. Murphy, Lewis J. 
Ryder, Alexis Ryder, W. M. McReynolds, James A. Boyd, Eliza J. 
Ridgeway, Allan Cope, Valentine C. Borah, Maria Harlan, 
709 = =Joseph Parmer, William White, William Smith, S. M. Hill, 
Frank W. Tracey, Thomas J. Clark, John R. Odell, James M. 
Kelley, John Stanley, James Stroud, J.J. Funkhouser, William Car- 
son, Oliver P. Murphy, William Rhodes, J. C. Weaver, Robert T. 
Foster, William M. Branson, John W. Anderson, A. A. Bruce, John 
Harper, Marshal M. Poole, George W. Odell, Milton Cravens; and 
it further appearing to the court that the following-named parties 
defendants appeared in this cause by their respective solicitors and 
disclaimed all interest in the subject-matters of this suit, viz., G. J. 
George, William A. Atteberry, and J. B. Borah, and that the fol- 
lowing-named, being others of the parties defendants herein, ap- 
peared in court in this suit by their respective solicitors and filed 
pleas respectively herein, to wit, Joseph Huntzinger, M. M. Wheeler, 
William Maberry, Henry Kincart, Malinda Sanders, Hiram Tucker, 
and that the rest and residue of said parties defendanis appeared in 
court in this suit and filed answers herein respectively, and replica- 
tions being duly filed by all of said complainants to all of said 
answers and pleas, and the said causes as consolidated coming on 
to be heard on the respective bills, disclaimers, pleas, answers, 
710 replications and documentary proofs, depositions and oral 
proofs, exhibits and schedules, and counsel having been 
heard before the court on all sides and for all parties—that is to say, 
Walter B. Scates, Edwin Beecher, and Henry C. Whitney appearing 
as solicitors for the respective complainants and Carroll C. Boggs, 
Robert P. Hanna, H. Tompkins, G. J. George, James McCartney, 
and Orendorff & Creighton appearing as solicitors for the several 
defendants—and the court doth find the following facts—that is to 
say— 

First. That on the twentieth day of April, A. D. 1859, the county 
of Wayne, being the owner of about 87,000 acres of swamp and 
overflowed lands situate in said county and having full power and 
authority so to do and for a full, adequate, and valuable considera- 
tion, did by its county court (the same being the proper and legal 
authority for that purpose) execute, acknowledge, and deliver to one 
Isaac Seymour, as trustee, a mortgage and a trust deed upon said 
lands to secure payment of sundry construction bonds of the Mount 
Vernon Railroad Company for the aggregate amount of $800,000, 

with interest coupons due semi-annually, said bonds being 
711 due in fifteen years from date of their issue. 

Second. That it was in said trust deed and mortgage ex- 
pressly provided that if default should be made in the payment of 
the interest coupons attached to said construction bonds and con- 
stituting part thereof equal in amount to one year’s interest, that 
then and in that case the whole principal of the said construction 


bonds might, at the option of the then existing owners of the said 
construction bonds, be deemed to have become due and payable, and 
that default was in fact made in the payment of said interest coupons 
equal in amount to one year’s interest, and that in fact none thereof 
were ever at any time paid, and that the holders of said construction 
bonds on March 7th, 1865, elected to treat said construction bonds 
| as due upon such default as aforesaid. 


| Third. That between the said twentieth day of April, A. D. 1859, 
and the eleventh day of March, A. D. 1865, said Wayne county sold 
) its equity of redemption or residuary interest of, in, and to 


712 sundry tracts of the same lands which had previously there- 
tofore been thus conveyed by mortgage and trust deed to said 
Isaac Seymour to sundry persons hereinafter specified. 

Fourth. That on the seventh day of March, A. D. 1865, a bill in 
chancery was filed in this court by sundry of the holders of the 
said construction bonds of the Mount Vernon Railroad Company, 
who sued as well for themselves as for all other bondholders to 
foreclose the said mortgage and trust deed and for other purposes, 
and that Wayne county and the Mount Vernon Railroad Company 
were the only defendants to this proceeding; that Wayne county 
was duly served with process on March 11th, 1865, and was again 
served with process on May 25, 1865;’and that Wayne county 
appeared in court on December 7th, 1870, to which time said cause 
had been from time to time regularly continued, and new parties 
made from time to time, filed its answer in said cause, and after a 
trial had in this court and an appeal from the decision thereupon 

to the Supreme Court United States, and on June 25th, 
713 1874, a decree of foreclosure was duly entered in this court 

against said county, and ull of said lands or such parts 
thereof as might be necessary to satisfy said decree were ordered to 
be sold at a decretal sale by the master in chancery of this court, 
which decree was appealed from to the Supreme Court of the United 
States and the- affirmed, and the same were so sold by said master 
in chancery on the eighteenth day of September, A. D. 1877, and 
that the same were sold in separate parcels according to legal sub- 
divisions, and that all of said tracts were purchased at said decretal 
sule by Stephen A. Goodwin, Isaac Taylor, Samuel J. Crooks, Nor- 
man M. Broadwell, and Richard P. Glenn tn separate tracts and in 
detail according to the requirements of the said decree, and that 
under the terms of said sale as ordered by said decree a redemption, 
as provided by the statute of Illinois for judicial sales, was allowed 
to the county of Wayne, and that none of the said tracts were 
redeemed from said sale, and that at the expiration of said term of 
redemption the master in chancery of this court executed a deed 

for all of said tracts of land to Norman M. Broadwell, who 
(14. was the assignee of the said certificates of purchase of said 

lands at said decretal sale. , 

Fifth. That none of the parties so purchasing the equity of re- 
mption or residuary interest of said county of Wayne between the 
id twentieth day of April, A. D. 1859, and the eleventh day of 
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March, A. D. 1865, were made parties to such suit to foreclose, nor 
did they appear in any way to such suit. 

Sixth. That upon the hearing of said bill there was found to be 
due of principal and interest upon said construction bonds the 
aggregate sum of $1,118,734.71, and the bonds embraced in said 
mortgage and trust deed were ordered to be sold, or so much as 
might be necessary to produce that amount, and that at such mas- 
ter’s sale the total amount realized was $620,160.40, leaving due and 
unpaid and unprovided for by said sale the sum or deficit of 
$498,574.31. 

Seventh. That there is here exhibited and shown and expressly 
made a part of this decree a list and schedule of lands involved in 
said consolidated suit and specified in said bills of complaint, 

together with the names, respectively, of the several and re- 
715 spective persons to whom the county of Wayne sold its equity 

of redemption or residuary interest; and tiere is likewise in 
and forming part of said list and schedule a statement of the pres- 
ent owners, respectively, of the title acquired by said Stephen A. 
Goodwin, Isaac Taylor, Samuel J. Crooks, Norman M. Broadwell, 
and Richard P. Glenn, and deraigned by mesne conveyances from 
the assignees of said parties and from said decretal sale; and there 
is likewise in and forming part of said list and schedule a statement 
of the amounts, respectively, which were bid at said decretal sale for 
said tracts of land respectively, viz: 
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Lewis J. Ryder.... 
Hiram Tucker......! 
T. Fitzgerald.. 


Lavina Sumpter... 
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And it further appears to the court as matters of law binding upon 
the court, and it is ordered and decreed— 
1. That the opinions and decisions of the Supreme Court of the 
United States upon the appeals heretofore prosecuted from the de- 
crees of this court and reported in 16th Wallace’s Reports, page 452, 
and in 94 U.S. Reports, page 498, are binding upon this court, and 
there is nothing in record or evidence in this case as consolidated to 
invalidate the said mortgage and trust deed or the respective amounts 
found due to the several parties to this suit as consolidated. 
722 oth the findings as to the said several amounts so found due 
should be sustained. 

2. The purchasers from Wayne county, after the recording of the 
mortgage, took the,lands purchased by them severally subject to the 
lien of the mortgage, and the proceedings to foreclose the said trus‘. 
deed and mortgage did not release or discharge this lien so long a pf 
the mortgage debt remains unsatisfied. i- 

3. The purchasers from the county, both after the recording of that 
mortgage and after the service of process on Wayne county on Marc .y 
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11th, 1865, cannot acquire tax titles as against the mortgagees or 
those acquiring title under the foreclosure sale. 

4. That the master’s deed under the decretal sale of September 18th, 
1877, transferred to the several purchasers thereat an equitable right 
to so much of the mortgage debt as was bid upon each tract sev- 
erally. 

5. That the lis pendens as to purchasers from the county attaches 
from the llth of March, A. D. 1865, the date of service of process on 
Wayne county, and that upon the facts averred in the several bills 
- and sustained by the proofs the purchasers of lands at 
| 723 the decretal sale which were sold by Wayne county between 
April 20th, 1859, and March 11th, 1865, are entitled to file a 
| bill in the nature of a supplemental bill against the parties holding 

title from the county subject to the mortgage to have the lien of the 
mortgage enforced by a decree of foreclosure. 

And the court, being fully advised in the premises, doth order, 
adjudge, and decree— 

That each of said owners of the said equity of redemption or resid- 
uary interest of the county of Wayne of, in, and to said several tracts 
of land which were purchased from the county between April 20th, 
1859, and March, 11th, 1865, who have been summoned in this case 
or who may have entered their voluitary appearance therein or 
their assigns respectively, each acting for himself or herself and not 
for any other, may and shall redeem the respective tracts of land of 
which they at date of service upon them respectively of process or 
entry of appearance respectively held and owned the equity of re- 

— demption or residuary interesi of the county of Wayne within 
724 orat the expiration of one year from this date by paying 
into this court the amount for which each of said tracts of land 

was bid and sold at said decretal sale for the use and benefit of the 
owners respectively under title deraigned from said decretal sale of 
the tract or tracts so redeemed, and that the judgment creditors 
respectively of any such persons so owning the equity of redemption 
may and shall redeem any tracts thereof in default of such parties 
so redeeming at any time within three months of and after the ex- 
piration of said twelve months by paying the amount so decreed to 
be redeemed from, in accordance with the statutes of the State of 
Illinois concerning redemption from judicial sales; and it is further 
ordered, adjudged, and decreed that the deeree of foreclosure of June 
25th, 1874, hereinbefore referred to, shall be vacated and annulled 
as to each and every tract (but as to none others) thus redeemed as 
aforesaid, and that in default of redemption, as provided tor 
herein as aforesaid, that then and from the date of the expiration 
of such period of limitation all rights of such owners of 
725  thesaid equity of redemption or their respective assigns so 
failing to redeem shall be forever barred and foreclosed of 

leir equities of redemption, respectively, and of all rights of, in, and 
» said lands of any kind or nature adversely to the owners under 
le deraigned from said decretal sale, and that each and all of such 
ffendants so being barred and foreclosed and their agents, attor- 
bvs, solicitors, and servants or assigns shall, from and after the ex- 
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piration of the said fifteen months, cease to exercise any acts of 
ownership over said lands, and shall at once thereafter vacate, aban- 
don, and leave the same and not intermeddle any further therewith 
under pain of being considered in contempt of this court, and that 
the respective titles of said several and respective tracts of land not 
so redeemed shall be, and they are, confirmed in said several parties 
so owning the same by title deraigned from said decretal sale as afore- 
safd and their assigns, and that any tax deed or certificate to any 
tract of land and not thus redeemed which may belong to any such 
person thus entitled, but failing to redeem such tract, is 
726 hereby declared to be vacated, annulled, and for nothing 
taken hereafter. 

And it is further ordered, adjudged, and decreed that the costs of 
this proceeding shall be adjudged against and distributed amongst 
all claimants under said equity of redemption or residuary interest 
of the county of Wayne who have been summoned in this cause or 
who have entered their voluntary appearance herein in the propor- 
tion of the respective amounts so required to be paid by them, 
respectively, to redeem hereunder (whether they redeem or not), ex- 
cept that each party defendant shall be taxed costs of service on him 
or her, and that a reference is hereby ordered to the master in chan- 
cery to state such respective amounts, and that several executions 
issue therefor against said defendants respectively, and that this 
‘ause be continued for report of the master in chancery on all mat- 
ters referred to him herein. 

And thereupon the defendants enter a motion for a rehearing. 


727 2577, after decree. 


And afterwards, to wit,on the day and year last aforesaid (Janu- 
ary 25th, 1886), came the defendants, by their solicitors, and filed in 
said clerk’s office their petition for rehearing, which is in the words 
and figures following, to wit: 


Petition of Def’d’ts for Rehearing. 


In United States Circuit Court, Southern District of Illinois. Janu- 
uary Term, 1885. 


EvizapeTH H. Tayror et al. and Con-) 


+ ery | 
oe Cases | Reforeclosure of Mortgage. 


J. B. Bozorru et al. 


Motion for rehearing. 


To the Hon. Judges Treat and Blodgett, sitting: . 

The respondents in the above-entitled cause, by their attorneysof 
R. P. Hanna, HW. Tompkins, and James McCartney, would respec 2- 
fully enter the motion for a rehearing. at 
For cause therefor, without going into detail of the many errorn 
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of entering decree against those not served or who are dead and 
those who filed separate pleas or disclaimed, would represent— 

Ist. That the result of the decree in said cause would be 

728 =a great hardship to the respondents, as there 1s not enough In 

amount in any case to.allow an appeal. : 

2d. As a precedent it would fix the status of the title to the real 

estate of one-fifth of the entire lands of the county of Wayne to be 

as follows: The supreme court of Illinois, after a test case on full 

, evidence with these complainants’ grantors, defendants, and on 

- a rehearing, fixed the legal title in the respondents, while the 

only three judges of the Supreme Court of the United States, and 

now sitting, held substantially the same in the Kennicott case when 

the case was originally before it; that with the construction now 

given by the decree rendered herein, on the decision of the majority 

of the Supreme Court of the United States, a direct conflict would 

exist and remain, without redress, between the State and Federal 

courts, and would establish a precedent against hundreds who are 

not parties to this proceeding. 

2d. Error in finding.—The court is made to say “ that it was in 

said trust deed and mortgage expressly provided that if default 

should be made in the payment of the interest coupons attached to 

said construction bonds and constituting part thereof equal in 

amount to one year’s interest, that then and in that case the whole 

principal of the said construction bonds might, at the option of the 

then existing owners of the said construction bonds, be deemed to 


h become due and payable.” 


The above finding is not so set out in the deed and mortgage. 


729 True statement. 


That in the mortgage of Wayne county it recites: “If default 
shall be made in the interest * * * so that a sum equal to one 
year’s interest of the whole amount of the obligation * * * that 
| then and from thenceforth it shall and may be lawful for the said 

parties of the second part to enter into and upon and take possession 
of all and singular the lands.” 


We submit this is a material error of the finding from the evi- 
dence. | 

The respondents claim an adverse holding and base it on the fact 

that complainants’ grantors could have entered upon the lands April 
20, 1860, if they ever had any right, claim, or title thereto. Hence 
the above error of finding becomes inaterial. 

To meet the position of adverse holding respondents allege and 
‘prove by order of county court, March term, Ex. “G,” whereby the 
Mt. Vernon R. R. Co. prayed an extension of one year for the ful- 
lling the conditions of the Vanduser, Smith & Co. contract, with an 
rreement to its forfeiture if not so fulfilled, and by order of county 
urt, December term, Ex. “1,” of its forfeiture, and by Ex. “ M,” of 
® continuous sale of the lands to respondents, it being a direct, a 
sitive declaration of adverse holding from 1860 relating back to 
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1858, the date of the contract with Vanduser, Smith & Co. This is 
one of the material points of respondents’ assertion of title, adverse 

and prior to the execution of the said deed and mortgage. 
730 It is expressly given as a privilege and ordered in said in- 

struments that the holders of the obligation of the Mt. V. R. 
R. Co. might enter at any time on any lands equal in value to the 
amount of the bonds they might hold, the value of the lands having 
been appraised as by provision written in the instruments. These 
provisions have been overlooked by the court. 

That the court erred in not considering the evidence of respond- 
ents as offered in the case after it is admitted that they were not 
parties to the foreclosure suit, which tended and did show— 

1. That there was no power to have executed the said mortgage. 

2. That no mortgage was executed to bind any one of the two 
judges of the county out of any term or call of term signing what 
me called a mortgage. 

That no consideration was paid. 

That a declaration of forfeiture with adverse holding was asserted 
and acquiesced in by the beneficiaries, as shown of record of the 
county court, March term, 1860, by Ex. “G,” and by Ex. “I,” order 
of the county court, December term, 1862 and by Ex. “ M,” show- 
ing that the lands were all sold, granting and conveying an indefea- 
sible title in fee simple under said order, listing same for taxation 
before any suit was commenced to bind third parties by setting up 

the power and consideration on which a recovery was had. 
731 We submit that the evidence is conclusive upon all of these 
points. 

That respondents were not parties to the foreclosure suit. 

That. no consideration was paid. 

That no power existed to make the said instruments of any force. 

That adverse holding was openly and consented to from March 
term, 1860; that respondents’ title is the legal title and held adverse 
and dates prior to any claim of title by complainants. All of which 
is respectfully submitted, praying that a rehearing may be had, that 
substantial justice may be done. 

H. TOMPKINS, 
R. P. HANNA, 
Att’ys for Respondents. 


(Endorsed :) Filed January 25, 1886. J. A. Jones, clerk. 

[Endorsed :] No. 113. Chancery. Motion & petition for rehear- 
ing by respondents. KE. W. Taylor et al. vs. J. B. Bozarth et al. Con- 
solidates case. Filed Jan. 25, 1886. J. A. Jones, cl’k. Hanna, 
Tompkins & McCartney, att’ys for respondents. 


732 And afterwards, to wit,on Monday, the 29th day of March 
in the year last aforesaid (A. D. 1886), at the January terr- 

of said court, the following further proceedings were had in sa‘pf 
court in said cause and entered of record, to wit: \- 
| at 
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Order Denying Motion for Rehearing. 


JAMES C. CLoyD 
v. In Chancery. 
SAMUEL Munpy et al. 


C. T. Austin 
v In Chancery. 


— MicuHaAkEt Book et al. 


JoHn B. CorRNeELL 
v. In Chancery. 
Tuomas J. PeTryJoun ef al. 


EvizABetTH H. Taytor et al. 
v. In Chancery. 
CALEB PEDDICORD et al. 


And now, on this 29th day of March, 1886, come again the par- 
ties, by their counsel, and submit to the court the defendauts’ peti- 
tion for a rehearing in this cause, and the court, having heard and 

considered the same, as well as the briefs of counsel thereon, 
733 and being sufficiently advised in in the premises, doth now 

order and decree, both of the judges hearing the cause and 
pronouncing the decree of January 25th, 1886, concerning that the 
prayer of the petition for a rehearing be denied. 


And afterwards, to wit, on Monday, the 3lst day of May, at the 
term of court and in the year last aforesaid, to wit, January term, 
A. D. 1886, the following further proceedings were had in said 
court in said cause and entered of record, to wit: 


Order Continuing Motion for Rehearing. 


JAMES C. CLoyp 
v. In Chancery. 
SAMUEL Munpy e/ al. 


C. T. AUSTIN 


v. bn Chancery. 
MicHakEL Book et al. 


Joun B. CorNELL : 
v. In Chancery. 
Tuomas J. PetryJouHN ef al. 


EvizABEtH H. Taytor et al. 
vs. In Chancery. 
CALEB PEDDICORD et al. 


And now, on this 3lst day of May, 1886, it is ordered by 
the court that the application for rehearing in this case stand 
inued until the next June term of this court. 
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And afterwards, to wit, on Thursday, the 10th day of June, at the 
June term of said court and in the year last aforesaid, to wit, A. D. 
1886, the following further proceedings were had in said court in 
said cause and entered of record, to wit: , 


Order Affirming Order of M’ch 29th, 1886. 
J AMES C. CLOYD : ) 


v. In Chancery. 
SAMUEL Munpy et al. f 


C. T. AusTIN 


bn Chancery. 


v. 
MicHAEL Book et al. 


JoHn B. CoRNELL 
v In Chancery. 


Tuomas J. PetryJoun et al. 


EvizABetTH H. Taytor et al. 
v In Chancery. 


CALEB PEDDICORD el al. 


730 And now, on this 10th day of June, 1886, come again the 

parties, by their counsel, and submit to the court the motion 
of the defendants that the order denying the application for a re- 
hearing of the cause entered on the 29th of March, 1886, be set aside, 
and the court, having heard and considered said motion and being 
sufficiently advised in the premises, doth overrule the same, and 
doth further order and decree that the order of March 29th, 1886, 
denying the application for a rehearing of the cause, stand affirmed. 


And afterwards, to wit, on the 13th day of July, in the year last 
aforesaid (A. D. 1886), came the defendants, by their solicitors, and 
filed in said clerk’s office their motion to correct and strike names 
from the decree in said cause ; which said motion is in the words and 


figures following, to wit: 


Motion to Correct and Strike Names from Decree, &e. 


Circuit Court United States, Southern District of Illinois. June Term, 
. 1886. 


736 J. C. Croyp et al. 
v. Bill to Reforeclose a 
CLARISSA JORDAN et al. and Consolidated Mortgage. 
Case. 


Motion to strike names of parties to the decree from the same. 


Now come H. Tompkins and R. P. Hanna, att’ys for the defeiat 
ants in the above cause, and represents that they have prayed :-n 
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appeal for the def’ts in the above-entitled cause for all parties thereto 
who have been served by summons or have entered their appearance, 
and as it appears from the decree entered that decrees are taken 
against the following-named persons, who have not entered their 
appearance nor been served with summons, they move that the 
same may be stricken from the decree, to wit: Wm. H. Grant, J. C. 
Bestow. E. Bonham, C. A. Beecher, Geo. Johnson, Conrad Korn, 
Etna Ins. Co., B. Stevens, John Murphy, Alex. Rider, Wim. M. 
Reynolds, James Boyd, Eliza Ridgway, Maria Harlan, Joseph Pal- 
mer, Wm. Smith, F. W. Tracey, Thos. J. Clark, John R. Odell, 
James Kelley, John Stanley, James Stroud, Wm. Carson, Oliver P. 
Murphy, Wm. Rhodes, J.C. Weaver, R. T. Forth, Wm. M. 
737 Branson, J. W. Anderson, A. A. Bruce, John Harper, Mar- 
shall Pool, Geo. W. Odell, Milton Cravens. 

And further they represent as the following persons disclained— 
W. H. Dobbs, Elizabeth Smoke, and J. B. Borah—that they also may 
be dismissed with their costs. 

They further move,as the following persons have filed pleas of de- 
crees against the complainants’ grantors before they claimed to have 
purchased of the complainants, obtained in the State court and 
sustained by the supreme court of the State of IIl., cancelling the 
complainants’ grantors title, which fact is admitted and alleged to be 
true by the complainants, and no replication was filed, that the 
same be stricken from the decree and the same be dismissed at the 
cost of compl’ts. 

They further move, as it is admitted by complainants that suits 
were commenced in the State court against the following-named 
def’ts, and that issue was joined in an action to remove, as a cloud 
from the title, the complainants’ grantor’s title to the same lands 
now here in suit before the complainants claimed to have purchased, 

to wit, decrees were had against Walter B. Seates, the grantor 
738 to Fernando B. Hane, by R. H. Puckett, Wm. N. Borah, M.M. 

Wheeler, Malinda Sanders, Henry Kincart, Wm. Mabery, V. 
C. Borah, cancelling and forever setting at naught said Walter B. 
Scates’ title— 

That suits for the same object are pending with issue and evidence 
closed, which were by agreement continued awaiting and to abide 
the decision of the case of Scates vs. King, 110 IIl., page 454, as fol- 
lows: A. L. Wall, R. H. Campbell, Geo. Draper, and S. M. Hill. 
These def’ts represent that the State court had jurisdiction of the 
parties and the subject-matter. 

And as a matter of law these complainants are bound by the de- 
crees so had and by the suits pending. The truth being admitted 
‘by the complainants, they hereby pray to be dismissed with their 
costs. 


_ H. TOMPKINS, 
dic R. P. HANNA, 
ist For the Def’ts in This Matter. 


743 Endorsed :) Filed July 13th, 1886. J. A. Jones, clerk. 
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And also,on the same day and year last aforesaid, to wit, 
739 Tuesday, July 13th, A. D. 1886, at the June term of said 
court, the following further proceedings were had in said 

cause and entered of record, to wit: 


Order Allowing Appeal. 


JAMES C. CLoypD } 
v. In Chancery. 
SAMUEL Munpy et al. , 


C. T. Austin 
v. In Chancery. 
MicHaEL Book et al. 


JOHN B. CoRNELL 
v. In Chancery. 
Tuomas J. PerryJoun et al. 


EvizABetu H. Tayvor et al. 
v. In Chancery. 
CaLEB PEDDICORD et al. 


And now, on this 18th day of July, 1886, come again the parties, 
by their counsel, and the defendants pray an appeal from the final 
decree entered in this cause to operate as a supersedeas, which 

is allowed by the court on their entering into bond to 
740 the complainants in the sum of five thousand dollars, con- 
ditional as the law directs, with sureties to be approved by 
the court within thirty days from this date. 


And afterwards, to wit, on the 5th day of August, in the year last 
aforesaid (i886), came the defendants praying an appeal in said 
cause, by their solicitors, and filed in said clerk’s office in said cause 
their petition for severance from the defendants refusing to join in 
the appeal ; and also on the same day came the said defendants and 
filed thvir appeal bond in said cause ; which said petition for sever- 
ance, &c.,and appeal bond are in the words and figures following, to 
wit: 
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741 Petition for Severance, &c., on Appeal. 


Unitep States OF AMERICA, | ,,. 
State of Illinois, | 


In Circuit Court United States, Southern Dist. Illinois. June Term, 
1886. 

- Ae J. C. CLoyp, J. B. Corner, T. C. Austin, Exviza-) 

beth H. Taylor, Lucinda A. Walker, the Heirs of 

M. Alexander, Surviving Executor of Peter McMar- 

tin, Wm. Rolston, Joseph Waxelbaum, Chas. Coe, 

J. Sargent Smith, Arthur F. Gould, and F. B. 
Hane 

v8. 

CLARRISSA JORDAN, N. N. Boran, A. Winters, J. 
D. White, Heir Richard White, Deceased; J. B. 
Monahan, T. F. Bain, Michael Book, D. L. McCaw- 
ley, Henry Jones, Andrew Martin, Geo. C. Garrod, 
H. Tucker, Elizabeth Smoke, John Bain, Sarah A. 
St. Leger, Lavina Sumpter, Wm. Compton, J. W. 
Atkinson, R. H. Puckett, John Waggoner, Thos. | Reforeclosure 
Beyhamer, John Murphy, Joseph Paimer, P. R. { of Mortgage. 
King, Margaret Sparks, Widow and Heir of Sm. 

Sparks, deceased; Susan Pharr, Andrew Blakely, 

A. L. Wall, R. H. Campbell, M. Dalton, James Me- 

Cleary, Elizabeth Slover, Wm. Robinson, Henry 
Garrison, Sm. Garrison, J. C. Williams, 

742 Geo. Draper, Wm. Shaeffer, H. Tompkins, 
Wm. Garrison, Wm. T. Osterman and 
Abraham Osterman, Wm. H. Dobbs, J. B. Borah, 
Wm. A. Atteberry, John T. St. Leger, and Heirs of 
Thos. St. Leger, M. M. Wheeler, Malinda Sanders, 
Henry Kincart, Geo. F. Smith, E. T. Hall, L. J. 
Rider, John Johnson, John Haftlele, Wm. N. 
Borah. 4 


To the Hon. S. H. Treat, dist. judge, sitting as circuit judge of the 
circuit court of the United States, southern district Illinois: 


Your petitioners, def’ts named in the above-entitled cause, except 
Clarrissa Jordan (who has been dismissed by complainants), in their 
motion represent that afler having prayed an appeal on the over- 
ruling of the motion on petition for rehearing at this term of the 
court on the 10th of June, 1856, from the decree rendered against 
them in the said cause by your honor and the Honorable W. S. 
Blodgett, dist. judge, sitting and holding the cireuit court of this 
district, on the 25th of January, 1886, that by the proceedings therein 

had the several causes hereinafter set out stand as one con- 
743 solidated case, had on motion of complainants, and to be en- 
titled as one cause, J. C. Cloyd et al. 
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That the order so consolidating the same was entered on the 2nd 
day of January, 1884. 

And as certain parties def’ts refuse to join in the appeal hereto- 
fore allowed, the above-named def’ts, who desire the appeal, present 
this their petition for summons and severance from such as do 
refuse, and they show here to the court, by the cause of action as 
set out by the complainants’ bill of complaint, that the right of an 
appeal exists to these petitioners after the severance is so made. 

That the amount in value as the matter of dispute exceeds $5,000, 
exclusive of costs, and that the decision does not give full faith and 
credit to the judicial proceedings of the courts of the State of Illi- 
nois. 

Your petitioners show, from the record in the cause, the action 
to be the foreclosure of 2 mortgage in solido for $800,000, with inter- 
est at 7 per cent. from April 20th, 1859, for themselves, the com- 
plainants, and all others alike situated, or that the court had no 
jurisdiction, as the amount in value as the matter in dispute against 

each defendant is less than $500.00, as alleged. 
744 The facts as alleged by complainants (and admitted by 
def’ts, except that def’ts deny any consideration paid and 
validity of the so-called mortgage, and assert an adverse title 
thereto, and that complainants have no standing in court) ure as 
follows: 

J. C. Cloyd, T. C. Austin, and J. B. Cornell, on the 25th of Janu- 
ary, 1882, filed their bills of complaint, by Edwin Beecher, their 
att’y, against Clarrissa Jordan, Michael Book, T. J. Pettyjohn, and 
others of these def’ts, setting up two instruments pretending to be 
the deed and mortgage executed by Wayne county on the 20th of 
April, 1859, which recites that it is to the use of Mt. V. R. R. Co. to 
secure the payment of $800,000 of the bonds to be issued by the Mt. 
V. R. R. Co., dated April 20th, 1859, payable in twenty years, with 
interest coupons, payable semi- annually at 7 per cent., alleging 
default of all interest and principal. 

That by the terms of the said mortgage, wherein it recites that 
on default of one year’s interest becoming due and payable, to 
wit, on the 20th of April, 1860, that it was ‘lawful to have entered 
into and taken possession of all and singular the same of that 

date. 
745 That said deed and mortgage described 100 000 acres of 
the swamp lands of Wayne county. 

That the Mt. V. R. R. Co. executed on the same date a mortgage 
on all their property acquired or to be acquired with their franchise 
to secure the same payment of issue of bonds. 

They allege that proceedings had before this been instituted, as 
appears of record, to foreclose the said deed and mortgage, and from 
which it appears that part of the holders of the bonds of the Mt. V. 
R. R. Co. for all filed a bill of complaint against the Mt. V. R. R. 
Go., impleading the county of Wayne, March 5th, 1865. Summons 
served on county of Wayne May 11th, 1865, Mt. V. R. R. Co. enter- 
ing their appearance. 

Complainants therein alleged Isaac Seymour, the trustee, was dead, 
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and prayed the appointment of one to execute the trust, alleging 
default of all interest, which cause proceeded to a decree after several 
amendments against the Mt. — R. R. Co., with sale, Aug., 1868, of 
all property or right of property, with its franchise, The Mt. V. Rh. 
R. Co., the defendant therein, being the purchaser. Sale confirmed 
and deed given Sept. 5th, 1869. 
Then by amended bill filed Jan. 17th, 1870, with new complain- 
ants for the first time proceeding against the county alone 
746 §=and for the first time setting up for the base of power and 
consideration for the execution of the so-called mortgage the 
assignment and fulfillment of a certain contract with Vanduser, 
Smith & Co., made with Wayne Co., dated Nov. 19th, 1858, on which 
a decree was had June, 1874 (case reported 16 Wall., Kennicott vs. 
County of Wayne, 467); sale Sept. 18th, 1877; confirmed Sept., 
1878; deeds by master in chancery May dlst, 1879. ‘That com- 
plainants therein bid it off at three times its assessed value, and 
divided it meets and bounds to represent each one’s interest. 

That the now complainants, J. C. Cloyd, J. B. Cornell, Elizabeth 
H. ‘Taylor, Lucinda A. Walker, F. Bb. Hane (whose causes are con- 
solidated as herein stated), were not parties to the said suit of fore- 
closure, nor did they hold any bonds, obligations, or interest cou- 
pons, nor were they purchasers at the sale, nor had they any interest 
therein, but deraigning title therefrom at subsequent dates by being 
purchasers of some one who claimed a purchase of the purchaser at 
the master’s sale. 

The complainants then allege that these def’ts were not parties to 

the said foreclosure suit, nor had they been foreclosed; that 
747 ~—+‘they had purchased the lands of the county of Wayne, and 

were in possession long before any suit to foreclose the said 
mortgage was commenced without being made parties thereto; that 
the county of Wayne had sold and given possession and listed the 
same for taxation of all lands described in the said mortgage on or 
before Oct. 13th, 1898, before the amended bill of Jan. 17th, 1870, 
was filed. 

On these statements of facts the complainants, J. C. Cloyd, T. C. 
Austin, and J. B. Cornell, pray that they may be subrogated to the 
rights of the original parties (Kennicott et al. vs. The County of 
Wayne, 16 Wall., 467) to the amount of the bid made at the sale as 
agreed upon by the purchasers Sept., 1877, on each tract of land as 
now claimed to be held by these complainants through their chain 
of title, and that the same may be enforced by a foreclosure of the 
so-called mortgage of the respective tracts of lands against each of 
these def’t-, jointly and severally. 

That the other causes consolidated herewith were commenced as 

follows: On the 26th of January, 1882, Elizabeth H. Taylor 
748 ~=—and heirs of M. Alexander, surviving executor of Peter Mc- 

Martin, Wm. Rolston, Joseph Waxelbaum, Chas. Coe, J. Sar- 
gent Smith, Arthur F. Gould, instituted in one complaint a like 
proceeding against J. B. Bozarth and others of these def’ts, describ- 
ing other lands, setting up the same cause of action, with the same 
prayer, whereupon the same were consolidated, as before stated. 
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That on the 6th of Oct., 1884, F. B. Hane, by Walter B. Scates as 
an att’y, instituted like suits and — like character, intervening in 
the above consolidated causes, against divers of these def’ts, ulleg- 
ing that he had purchased by quitclaim of Walter L. Scates on the 
4th of April, 1884, setting up the same facts as had J. C. Cloyd and 
adding an allegation to sustain a prayer for an allegation that — 
hundred and more suits had been instituted in the State court to 
set aside his grantor’s title, and prayed an injunction to stay fur- 
ther proceedings of suits in the State courts of Illinois, alleging 
“that the supreme court of the State of Illinois in a test case—Scates 
vs. King, 110 IL1l., page 456—had decreed and set aside, cancelled 

and rendered null and void, his grantor’s (Walter B. Scates’) 
749 ‘title in suit by these def’ts in an action to remove cloud from 

title against his grantor before he purchased. Therefore he 
prayed an injunction to stay, to stop, and annul any further pro- 
ceedings in the State courts” until the mortgage, so called, might 
be foreclosed in this court. 

Feb. 13th, 1885, Lucinda A. Walker, by H. C. Whitney, her att’y, 
filed like petition with like allegation as that of J.C. Cloyd et al. and 
F. B. Hane, alleging quitclaim as her interest and title from H. C. 
Whitney and Elizabeth H. Taylor, March 4th, 1884, and adding 
further to sustain the prayer for an injunction against proceedings 
in the State courts as follows: “ That on a square issue made in case 
of J. B. Scudamore vs. H. C. Whitney (her grantor) the State court 
held and adjudged that the said suit, Kennicott et al. vs. The County 
of Wayne, to foreclose the said trust deed and mortgage was not com- 
menced in this court until Jan. 17th, 1870, so as to bind any one ex- 
cept the county of Wayne alone; that it will decide the same in all 
cases if suffered to proceed, and ‘will totally annull and absolutely 

destroy H. C. Whitney’s and Elizabeth H. Taylor’s title (her 
750  grantors) to ail lands, as the county of Wayne had sold and 
deeded away all before that date.” 

That on the 13th of March, 1885, J. C. Cloyd filed another bill of 
compiaint intervening in the consolidated cases, alleging the same 
facts as in the original bill, and in addition thereto the further alle- 
gation as made for the injunetion as prayed in complaint of F. B. 
Hane and Lucinda A. Walker, alleging purchase of his interest and 
title of Walter B. Scates after the supreme court of Illinois had de- 
creed it null and void. 

Which injunction as above prayed was granted, but, on motion 
before Hon. W. Q. Gresbam, dissolved on the 16th of May, 1885. 

Your petitioners show that the above causes were instituted and 
consolidated as one case before issue was joined. 

That they were instituted by each of the complainants in har- 
mony with each other and for the purpose in a legal sense and rule 
of law to foreclose a mortgage in solido for $800,000 and interest for 

28 years, to be satisfied on foreclosing the lands herein de- 
751. scribed and as against these def’ts to the amount of $18,560, 

making the following-named def’ts def’ts to the so-called 
mortgage, and alleging and praying how much each tract must sell 
for in amount. 
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The above causes were instituted, consolidated, tried, and heard 
as one cause to foreclose the so-called mortgage, alleging that after 
they, the complainants, had deraigned title dating back to the mas- 
ter’s sale, Sept. 18th, 1877, under the decree heretofore set out in the 
Kennicott suit, they discovered, and the supreme court of the State 
of Illinois had so decided in a test case against them, Scates vs. King, 

supra, that no foreclosure had been had to bind any one, 
754 and that all defense were open to these defendants against the 

so-called mortgage, and on the trial of the merits decided 
there was no valid mortgage nor debt nor any power to execute a 
mortgage ; that all title acquired thereunder was null and void. 

And for that they have brought their su.ts, now herein consoli- 
dated, to foreclose the said so-called mortgage in solido for $800,000, 
with interest at 7 per cent. from April 20th, 1859, by a proceeding 
to be subrogated to the right of the complainants to the original 
decree had in 1874 to the extent of foreclosing the lands herein de- 
scribed. 

The defense of each defendant is that he owes nothing, and 
that his lands are not liable, or that they are liable for the whole 
debt; that the circuit court had no jurisdiction of the parties or the 
subject-matter; that their decree and title in Kennicott suit was 
obtained by and through fraudulent evidence; that there never was 
nor could have been any valid mortgage. 

Wherefore, as the matter in dispute being an action to foreclose a 
mortgage in solido, and the matter in dispute exceeds $5,000.00, ex- 

clusive of cost, after the severance herein prayed is made, 
755 and as the decree has been taken against divers parties who 

have disclaimed or have no interest in the suit and against 
parties who have not entered an appearance and on whom no return 
of ag of summons is made and others who refuse to join in the 
appeal— 

Your petitioners for the appeal ask that a summons, severance, 
aud service be had from the following def’ts as refusing, as having 
no interest, and having disclaimed : Joseph Hunsinger, J. J. Funk- 
houser, Sam. Mundy, Wm. Smith, J. W. Hilliard, Thos. Atteberry, 
Asa F. Atteberry, Thos. J. Pettyjohn, John Keen, Jr., A. K. Atte- 
berry, Geo. Warren, F. M. Burgess. 


! 


Vv 


"957 Sumpter, Wm. Compton, J. W. Atkinson, 
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As refusing, no return of any service of summons being had and 
no appearance having been entered: V. C. Borah, Wm. M. Bran- 
son, Geo. Johnson, Conrad Kern, B. Stephens, James A. Boyd, Ma- 
riah Harlan, Wm. Smith, S. M. Hill, Thos. J. Clark, J. B. Odell, 
John Stanley, James Stroud, Wm. Carson, J. C. Weaver, J. W. An- 
derson, A. A. Bruce, John Harper, M. Cravens, Wm. Rhodes, Wm. 
H. Grant, J. C. Bestow. 

As refusing to join in the appeal: Richard Wilson, C. Peddicord, 

Van R. Price, R. D. Adams. 
756 H. TOMPKINS, 
Alt’y for Petitioners. 


(Endorsed:) Filed August 5, 1886. J. A. Jones, clerk. 


Appeal Bond. 


UnitTep States oF AMERICA, - 
State of Ill., 


In Circuit Court United States, Southern Dist. [ll. June Term, 
1886. 


J. C. Croyp, J. B. Corner, T. C. Austin, Eviza-) 
beth H. Taylor, Lucinda A. Walker, The Heirs 
of M. Alexander, Surviving Executor of Peter 
McMartin, Wm. Ralston, Joseph Waxelbaum, 
(jas. Coe, J. Sargent Smith, Arthur F. Gould, 
and Fernando B. Hane 

v. 

CLARISSA JoRDAN, N. N. Boran, A. Winters, J. 
D. White, Heir Robert White, Deceased; J. 
B.Manahan, T. F. Bane, Michael Book, D. 
McCauley, Henry Jones, Andrew Martin, 
Geo. ©. Garrod, H. ‘Tucker, Elizabeth Smoke, 

John Bane, Sarah A. St. Leger, Lavina 


: Teac ioe Reforeclosu re of 
R. H. Puckett, John Waggoner, Thos. } Mortgage. 


Beyhamer, John Murphy, Joseph Palmer, P. R. 
King, Margaret Sparks, Widow and Heir of Sm. 
Sparks, Deceased ; Susan Pharr, Andrew Bleak- 
ley, A. L. Wall, R. H. Campbell, M. Dalton, 
James McCleary, Elizabeth Slover, Wm. Robin- 
son, Henry Garrison, Sm. Garrison, J. C. Wil- 
liams, Geo. Draper, Wm. Shaeffer, H. Tompkins, 
W m. Garrison, Wm. F. Osterman and Abraham 
Osterman, Wm. H. Dobbs, J. B. Borah, Wm. A. 
Attebery, John T. St. Leger and Heirs of 
Thos. St. Leger, M. M. Wheeler, Malinda San- 
ders, Henry Kincart, Geo. F. Smith, E. T. Hall, 
L. J. Rider, Wm. Mabry, John Johnson, John 
Haftlele. ] 


Know all men by these presents that we, M. M. Wheeler, N. N. 
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Borah, A. Winters, Wm. R. Cox, Hiram Tucker, Wm. Mabery, Geo. 
W. Draper, L. D. Leach, Geo. R. Leach, Albert Simms, Joseph G. 
Foster, John R. Murphy, John G. Pettigrew, Thos. Beyhamer, James 
W. Atkinson, W. T. Palmer, Michael Book, W. T. Faulkner, S. S. 

Palperman, John St. Leger, Wm.°B. King, Wm. B. Massey, 
758 Zim. Bazwell, Hamilton Jones, John Bain, J. E. Sons, E. 

Mabery, Malinda Sanders, A. J. Pettigrew, T. H. Bain, Sarah 
St. Leger, A. R. Robinson, Samuel Means, C. M. Garrettson, Marion 
Fields, John Sims, Joseph D. White, R. H. Jenkins, W. Kuykendall, 
J. R. Buchannan, Wm. Trotter, John K. Wright, H. M. Twadell, 
Geo. W. Mabery, D. H. Clevinger, D. L. McCawley, J. Val. Borah, 
Andrew Bleakley, Anderson L. Wall, B. W. Burkley, V. C. Borah, 
John L. Waggoner, J. M. Harris, Levi Wheeler, H. Tompkins, H. 
H. Jones, ere held and firmly bound unto the above-named com- 


plainants, J. C. Cloyd, Elizabeth H. Taylor, Lucinda A. Walker, 


The Heirs of M. Alexander, Surviving Executor of Peter McMartin, 
Wm. Ralston, Joseph Waxelbaum, Chas. Coe, J. Sargent Smith, 
Arthur F. Gould, J. B. Cornell, T. C. Austin, Fernando B. Hane, 
their heirs and assigns, in the sum of. five thousand dollars, to be 
paid to the said complainants, their heirs and assigns; to which pay- 
ment, well and truly to be made, we bind ourselves and each of us, 
jointly and severally, and our and each of our heirs, executors, and 
administrators, firmly by these presents. 
Sealed with our seal- and dated this 2 day of Aug., 1886. 

709 Whereas the above-named defendants have prosecuted an 

appeal to the Supreme Court of the United States to reverse 
the decree rendered in the above-entitled suit by the circuit court of 
the United States for the southern district of []l.on the 10th of June, 
A. D. 1886 (except Clarissa Jordan, who was dismissed) : 

Now, therefore, the condition of this obligation is such that if the 
above-named defendants shall prosecute their said appeal to effect 
and answer all damage and costs if they shall fail to prosecute and 
make good their plea, then this obligation shall be void; other- 
wise the same shall be and remain in full force and virtue. 

N. N. Borah. L.s.]| W. D. Massey. 

Hiram Tucker. Zim. Bozarth. 

William Mabery. Hamilton x Jones. 

Geo. W. Draper. John Bain. 

A. Winter. J. E. Sons. 

Wm. R. Cox. E. Mabery. 

Albert Simms. J. R. Buchannan. 

M. M. Wheeler. L. D. Leach. 

Joshua G. Foster. Geo. R. Leach. 

W. T. Faulkner. John R. Murphy. 

S. S. Palperman. John G. Pettigrew. 

John St. Leger. Thomas Behymer. 
Wm. B. King. James W. Atkinson.  [t. 
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Malinda Sanders. L. s.| G. W. Mabery. L. 8. | 
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his 
A. J. Pettigrew. [u.s.] D.H. x Clevinger. [L. s.] 


mark, 
F. H. Bain. D. W. Barkley. 
Miss Sarah St. Ledger. V. C. Borah. 
A. R. Robinson. 


ine t 
TL. S L. 
i. s.| H. H. Jones. L. S. 
Samuel Means. fu. s.} D. L. MeCawley. L. 8. 
C. M. Jacobson. L. 8. | L. s 
Lh. 8 L. s 
Lh. $ I 


.8.] J. Voll Borah. 
Marion Field. .8.] Andrew Bleakley. 


Jobn Simms. ri. s.}| Anderson L. Wall. 
his 
Joseph x D. White. [1.s.] John L. Wagner. [L. s.] 
mark, 
R. A. Jenkins. u.s.) G. M. Harris. L. S.| 
W. Kukendale. Lt. s.}| Levi Wheeier. L. 8. 
William Trotter. t.s.}| H. Tompkins. L. S.. 


STATE OF ILL., \ ss 
Wayne County, f{ ~* 


I, H. Tompkins, being duly sworn, depose and say that I have 
witnessed each and every signature to the above bond, and that the 
parties whose signatures is hereto affixed is his genuine signature-. 


H. TOMPKINS. 


Subscribed and sworn to before me this 4th day of Aug., 1886. 
R. E. MABRY, 
Cir. Clerk. 


761 STATE OF eg | 
Wayne County, 


I, R. E. Mabry, clerk of the circuit court in and for said county 
and State, do hereby certify that the signatures to the foregoing bonds 
are genuine, and that the parties are well known to me as being far 
more than ample security for said bond. 

In testimony whereof I have hereunto set my hand and 
[seAL.] affixed tlie seal of said court, at my office, in Fairfield, this 
4th day of August, A. D. 1886. 
R. E. MABRY, 


Clerk of Circuit Court, Wayne County, Lil. 


(Endorsed :) Approved August 5th, 1886. 8S. H. Treat, dis. judge. 
(Also endorsed :) Filed August 5, 1886. J. A. Jones, clerk. 


762 Clerk’s Certificate. 
UniTeD STaTes OF AMERICA, 1... 
Y . + . ° ° 
Southern District of Illinois, 


In the Circuit Court of said District. 


I, John A. Jones, clerk of the circuit court of the United States 
within and for the southern district of Illinois, do hereby certify 
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that the foregoing is a true and complete copy of all the papers filed 
and the proceedings thereon had in a certain consolidated cause 
lately pending in said court, wherein in the first of said causes James 
C. Cloyd was complainant and Samuel Mundy, William Sandlin, 
Henry T. Garrison, Samuel Garrison, Joseph White, William White, 
and Martha J. Wheeler, heirs of Richard White, dec’d; James B. | 
Manahan, William F. Bain, William Shaeffer, E. T. Hall, Elizabeth ' 
E. Slover, F. M. Burgess, Adam Osterman, Wm. J. Osterman, 
and Samuel Sparks were defendants; and in the second of — 
said causes Chauncey T. Austin was complainant and Michael , 
Book, William Morris, and Daniel L. McCauley were defend- 
ants; and in the third of said causes John B.. Cornell was 
complainant and Thomas J. Pettyjohn, Jacob C. Williams, . 
763 Richard Wilson, James W. Hilliard, Edward Baird, Samuel 


Sparks, James F. Cline, James McCleary, George Warren, 
Susan Pharr, William H. Dobbs, Andrew Martin, Ansel K. Atter- 
berry, Asa F. Atterberry, Howland Topkins, John Keen, Jr., George 
C. Garrod, N. N. Borah, and Preston R. King were defendants ; and 
in the fourth of said causes Elizabeth H. Taylor, Henry M. Alex- 
ander, surviving executor of Peter MacMartin, deceased : William 
L. Ralston, Joseph Wotelbaum, Charles A. Coe, J. Sargent Smith, 
and Arthur F. Gould were complainants and Caleb Peddicord, 
Micajah Dalton, John Bain, Elizabeth Smoke, A. Winters, Hiram 
Tucker, T. F. Bain, J. W. Atkinson, William Garrison, L. J. Rider, 
Stephen J. Renfro, Welcome Compton, Andrew Bleakley, Sarah St. 
Leger, William St. Leger, Harrison St. Leger, John E. St. Leger, 
and Emma St. Leger, heirs-at-law of Thomas St. Leger, dec’d; 


Michael Book, J. W. Hilliard, William Shaeffer, D. L. McCauley, 


Lavinia Sumpter, and J. Skelton were defendants, and the inter- 
vening petition of Fernandu B. Hane filed therein against John C. 
Bestow, Edward Bonham, Charles A. Beecher, George Jolin- 

764 son, Conrad Karn, Malinda Saunders, The A£tna Life Insur- 
ance Company, James R. Bain, B. Stevens, John R. Murphy, 

Lewis J. Rider, Alexis Rider, W. M. McReynolds, James A. Boyd, t 

tobley D. Adams, Jane Ridgeway, Allen Cope, William Robertson, 

Valentine C. Borah, Wm. N. Borah, Maria Harlan, George F. Py- 
kert, James K. Parmer, Thomas Behmyer, Wim. White, Wm. Smith, 
Van R. Price, Richard Campbell, Andrew Wall, Sterling M. Hill, | 
F. W. Tracy, Samuel A. Skinner, Wilkenson Brock, John L. Wag- a 
goner, Johu Haffle, Thos. J. Clarke, James Stroman. John R. Odell, 
James M. Kelley, John Stanley, John Johnson, Gilbert. J. George, 
William Carson, Oliver P. Murphy, Wm. Rhode, J.C. Weaver, Wm. 
M. Branson, John W. Anderson, A. W. Bruce, Martin M. Wheeler, 
Geo. W. Draper, Wm. Mabry, Susan Pharr, John Harper, Marshall 
Pool, J. Huntzinger, Geo. W. Odell, Milton Cravens, John Funk- 
houser, R. H. Prickett, H. Kineart, James Martin, Robert T. Forth, 
Sarah Bane, and W. H. Grant, and also the intervening petition of 
Lacinda A. Walker filed therein against H. Tompkins, Robert P. 
Hanna, George Warren, Sarah A. St. Leger, S. A. Skinner, 

765 Hiram Tucker, Henry T. Garrison, E. T. Hall, D. L. MeCau- 
ley, and J. R. Bain as fully and completely as the same ap- 


| 
| 
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pear from the records and files of said consolidated cause now in my 
office. , 
In testimony whereof 1 have hereunto 
The Seal of the Circuit set my hand and affixed the seal of said 
Court of the United court,at my office, in the city of Spring- 
States, South’n Dist. field, in said district, this 4th day of Oc- 
Il. tober, in the year of our Lord one thousand 
eight hundred and eighty-six, and of our 


Independence the one hundred and eleventh vear. 
J. A. JONES, Clerk. 


H. TOMPKINS, of Fairfield, II1., 
JAMES McCARTNEY, of Springfield, IIL, 
T. J. GOLDEN, of Marshall, IIl., 
Att’ys for Appellants. 


766 Assignment of Errors, 


ist. The finding of the facts by the court is contrary to the evi- 
dence. 

2nd. Appellants’ demurrer to complainants’ bill should have been 
sustained and complainants’ bills dissmissed. 

3rd. Complainants’ bills on answer, pleas, disclaimers, pnd evi- 
dence should have been dissmissed. 

4th. The petitions for rehearing should have been granted. 

5th. It was error to give judgment against appellants for cost. 

6ti. That on the factsas alleged by complainants it is shown 
that the court had no jurisdiction of the subject-matter, it not being 
cognizable in a court of equity. 

7th. It is error to admit — appellees a part of those who dereign 
title from purchasers of purchasers at a sale under a foreclosure of a 
mortgage of a part of said lands, deseribing 100,000 acres to be sub- 
rogated to the amount of an agreed bid made by complainants in 
said foreclosure suit on each 40-acre tract as a base of value, or 
right to proceed against these appellants jointly or severally for a 
reforeclosure for the amount of said.bid, it being less in amount of 
value of $500 against each appellant for a redemption by a supple- 
mental bill to the original suit on the allegation that the appellees 

nor appellants were parties thereto, and that appellants were 
767 in possession by deed from the county of Wayne, the said 
mortgagor, before the original suit to foreclose.was com- 

menced, and under said subrogation to decree, as prayed, special, 
seperate, and fixed amounts, with costs apportioned against each 
seperate tract of 40 acres, as the amount for a redemption and 
against each appellant, it being less in amountand value than $500 
as based on the agreed bid under the sale of said foreclosure, and if 
not redeemed to be foreclosed again for the said fixed sum against 
each appellant. 

8th. No jurisdictional amount is shown of the value of the matter 
in dispute as between each complainant and defendent to give the 
circuit court jurisdiction. 
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9. Full faith and credit is not given to the judicial decissions of 
the courts of the State of Illinois. 
10. Appellants’ title is shown to be adverse to the so-called mort- 
gage sought to be foreclosed. 
That the action was barred by the statute of limitation. 
That there was no power to have executed the so-called mortgage. 
That no consideration was paid. | 
11th. It was error to decree tax titles obtained on said lands null 
and void. 
12. It was error to retain jurisdiction after a fraudulent transfer 
was shown to have been made to give jurisdiction. 
13. Two district judges can have no authority to hold a cireuit 
court. 
Wherefore appellant- pray a reversal and dismissal of said suit. 
H. TOMPKINS, of Fairfield, IIL, 
JAMES McCARTNEY, of Springfield, IIl., 
T. J. GOLDEN, of Marshall, IIL., 
Att’ys for Appellants. 


Endorsed on cover: S. Illinois C. C. U. S. No. 147. M. M. 
Wheeler, N. N. Borah, A. Winters, William R. Cox, e¢ al., appel- 
lants, vs. J. C. Cloyd, Elizabeth H. Taylor, Lucinda A. Walker, el al. 
Filed October 11, 1886. 
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No. 147. 


IN THE 


SUPREME COURT OF THE JU. 5. 


OCTOBER TERM, A. D., 1889. 


M. M. WHEELER, et al. ) Appeal from Circuit 
Vs. -e’ourt, U. S., for South- 
JAMES C. CLOYD, et al. Sern District of Tlinois. 


AND CASES CONSOLIDATED THEREWITH. 


ACTION, RE-FORBCLOSU RE. 


eta el 


STATEMENT AND BRIEF. 


STATEMENT. 
“A PROCEEDING CALLED A REFORECLOSURE. 


This action grows out of a seeming conflict in the 


decision in the matter of an attempt to foreclose a pre- 
‘ended trust deed and mortgage in case of Kennicott et 
al. vs the County of Wayne, by this Court reported 16 
Wall, 452, wherein it now appears, by admission of 


Appellees, that these Appellants and others should have 


2 
been made parties but were not, and the decision had by 
the Supreme Court of the State of Illinois, entitled, 
Scates vs King, rro Ill., page 456, involving the validity 
of the said trust deed and mortgage, and the rights ac- 
quired under the decree, sale and deraignment of 
title, wherein the Appellants and Appellees or their 
grantors were parties. 
FACTS. 

An attempt was made in the Circuit Court, Southern 
Dist. of Ill. by Kennicott et al. vs Mt. V. R. R. Co., im- 
pleading the County of Wayne, supra, to foreclose a trust 
deed and mortgage said to be executed by the County of 
Wayne, dated April 20, 1859, describing about 100,000 
acres of land to secure the payment of $800,000 of the 
bonds of the Mt. V. R. R. Co. 

The first proceeding was instituted March 7th, 1865, 
to haye a trustee appointed in place of Isaac Seymore, 
deceased, to execute the trust, as conditioned as well as 
the trust declared in a mortgage, executed by the Mt. V. 
R. R. Co., of the same date, on their franchise, all prop- 
erty or rights of property to secure the payment of the 
same bonds. 

A decree of foreclosure was had against the Mt. V. 
R. R. Co. at the June term, 1868, and by virtue thereof, 
the franchise, all property and rights of property was 
sold. The Mt. V. R. R. Co. being the purchaser in 
gross. (See Ex. H., record, 636). Then by amend- 
ment of the bill of complaint and with new parties Com- 


plainants January 17, 1870, filed in the said cause 


3 
against the County of Wayne alone the cause proceeded 
to a foreclosure of the trust deed and mortgage pretended 
to have been executed by the County of Wayne, with a 
decree of foreclosure, June term, 1877; sale Sept. 18th, 
1878; Master’s deeds May 31st, 1879. 

Neither Appellants nor Appellees were parties to the 
foreclosure suit, while Appellees get their claim of title 
from purchasers of purchasers at the Master’s sale, de- 
riving it from the pretended trust deed and mortgage. 
THE SEEMING CONFLICT—SCATES VS KING, IIO ILL., 456. 

The facts appearing in the case of Scates vs King, 
supra, and in the case at bar, show that the County of 
Wayne had asserted adverse and notorious possession, 
and denied the execution and validity of the said trust 
deed and mortgage immediately after the pretended exe- 
cution of the same, and continued to sell to Appellants 
and others, conveying the same as by Statute required, 
reciting that the conveyance was an_ indefeasible title in 
fee simple, giving possession, listing the lands for taxation 
as by Statute required on the sale of swamp and over- 
lowed lands, and that all lands were so_ sold and in pos- 
sesion and occupied open and notorious by these Appel- 
lants, before any suit was commenced to so foreclose, (see 
Ex. M., page 658), without Appellants being party there- 
to or bound thereby. 

In this situation Appellants and others to protect 
their title and possession commenced suit in the State 
Courts, to set aside and annul the said trust deed and 


mortgage and all conveyances thereunder as a cloud ot 


4 


title and that the same might be decreed null and void. 

The above entitled cause, by agreement, was taken to 
the Supreme Court of the State as a test case for hundreds 
then pending. The decision of the Court being that 
Appellants not being parties to the foreclosure suit were 
not bound thereby, and on the facts proved decreed the 
the said trust deed and mortgage pretended to be execut- 
ed by the County of Wayne with conveyances, thereby 
designed to be null and void. 

APPELLEES PROCEEDING. 

On the decision being so rendered in Scates vs King, 
supra, the Appellees finding all lands occupied and held 
by Appellants and others adverse to their claim of title. 
commenced this proceeding in the Circuit Court, United 
States, Southern District Illinois, and calling it a re- 


foreclosure suit, and prayed that they might be subrogat- 


ed to the rights of the original parties in the case of 


Kennicott et al. vs The County of Wayne, supra, and 
that a re-foreclosure might be had _ of each tract and 
against each Appellant and for the benefit of each of the 
Appellees in the consolidated case, as their respective 
deeds of deraigned conveyances might show. 
ALLEGATIONS FOR EQUITY JURISDICTION. 

The allegations in their respective bills of complaint 
are as follows: 

F. B. Hane complains by W. B. Scates, his attorney, 
on a bill of complaint filed Oct. 6, 1884, in the consoli- 
dated case, that he had acquired title to certain tracts of 


land now in dispute from said W. B. Scates, dated April 


_ 


) 

4, 1884, and alleged to sustain a prayer to restrain the 
further proceedings being had in the State Courts, of the 
suits to annul the decree, sale and deeds had under the 
foreclosure suit. Kennicott et al. vs The County of 
Wayne, supra. **That a hundred and more suits had 
been instituted in the State Court to set aside his grantor’s 
litle and prayed an injunction to stay further proceedings, 
alleging that the Supreme Court of Illinois, in the test 
case, Scates vs King, sefra, had decreed and _ set aside, 
canceled and rendered null and void, his grantor’s title 
oO the land in said suit, by these Appellants and against 
his grantor before the date of his deed oT conveyance.” 
See pave 117-133. 

Lucinda Walker filed her bill of complaint in the 
consolidated case by H. C. Whitney, her attorney, al- 


leging her title from H. C. Whitney and E. H. Taylor, 


) ' . 
daied March 4, 1884, and to sustain the prayer for an 
injunction against proceeding in the State Courts, alleges 


that on a square issue made in case of J. B. Scudamore 
vs H. C. Whitney. her grantor and attorney, the State 
Court held and adjudged that the suit Kennicott et al. vs 


the County of Wayne, supra, to foreclose the trust deed 


and mortgage, was not commenced in this Court until 
the amended bill was filed, Jan. 17, 1870, so as to bind 
any one except the County of Waynealone. That it will 
so decide the same in all cases if suffered to proceed and 
will totally annul and absolutely destroy her title to all 
lands, as the County of Wayne had sold and deeded 


away all lands before that date.”” Page 305-306. 


6 

The same with J. C. Cloyd, he files his bill in the 
consolidated case March 5, 1885, alleging that he ac- 
quired title by quit claim dated Feb., 1885, from Walter 
B. Scates, after the Supreme Court of the State of Illi- 
nois had rendered their decision during the aforesaid 
trust deed and mortgage of Wayne County, so pretended 
to be foreclosed with the decree, sale and deeds there- 
under, null and void. See page 297-317. 

To these proceedings his Honor granted a temporary 
injunction until a motion could be heard before Hon. W. 
Q. Gresham to dissolve the same, which was so dis- 
solved, See page 297-317. 

ADMITTED FACTS. 

These allegations made by the Appellees in their 
bill of complaint, presents to the Court, the fact that no 
foreclosure was had in the case of Kennecott et al. vs 
The County of Wayne to bind any one, and that the 
Supreme Court of the State of Illinois, having jurisdic- 
tion of the parties and subject matter before the proceed- 
ings were commenced, and having deceed on full hear- 
ing, that the said trust deed and mortgage was null and 
void. 

The Appellees call this proceeding a supplemental 
bill to the original suit, Kennicott et al. vs The County of 
Wayne, supra, and base their equity on the allegation 
that they are purchasers of purchasers deriving their title 
through such foreclosure. Their deeds of conveyances 
dating mostly in 1884 and 1885. Admitting at the same 


time that Appellants had purchased and was in possession 


~_ 


/ 
long before any suit to foreclose was commenced and 
were not made parties thereto nor bound thereby. And 
turther, that the Courts of the State of Illinois had first 
acquired jurisdiction of the parties and the subject matter 
and had, before this suit was commenced, decreed that 
the said pretended trust deed and mortgage was null and 
void as well as the chain of conveyances through which 
the Appellees deraign their title. 

To show the issue made we will present an abstract 
of Appellees’ allegations. 

ABSTRACT OF BILLS OF COMPLAINT. 

The facts as alleged by Appellees, ‘are as follows: 
J. C. Cloyd, page 14: T. C. Austin, page 38; and J. B. 
Cornell, page 57; on the 20th of January, 1882, filed 
their bills of complaint by Edwin Beecher, their attorney, 
against Clarissa Jordan, Michael Book, T. J. Pettijohn 
and other of these defendants, setting up two instruments 
pretending to be the deed and mortgage, executed by 
Wayne County, on the roth of April, 1859, which recited, 
that it is to the use of the Mount Vernon Railroad Com- 
pany to secure the payment of $800,000 of the bonds to 
be issued by the Mt. Vernon Railroad Company, dated 
April 20th, 1859, payable in fifteen years, with interest 
coupons payable semi-annually, at seven per cent., alleg- 
ing default of all interest and principal. That all, by the 
terms of the said so-called mortgage wherein it recited, 
‘cand this indenture further witnesseth that the said par- 
ties of the first part, for themselves, and their successors 


do covenant and agree that if defaultshall be made in the 
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payment of the interest upon the said construction bonds 
or obligations, so that a sum equal to one vear's Interest 
of the whole amount of the said construction bonds or 
obligations already issued and secured by these presents, 
or that if default shall be made in the payment of the 
principal of the said construction bonds or obligations, 
that then, and from thenceforth, it shall and may be law- 
ful for the said parties of the second part to enter into and 
upon, and take possession of all and singular, the lands 
and all the premises included, or intended to be included, 
in this mortgage.” 

That said deed and mortgage described 100,000 
acres of the swamp lands of Wayne County. That the 
Mount Vernon Railroad Company executed on the same 
date a mortgage on all of their property acquired, or to 
be acquired, with their franchise to secure the payment 
of the same issue of bonds. 

They allege that proceedings of foreclosure had be- 
fore this been had as appears of record and reported in 
16 Wall page 452, to foreclose mortgage of the Mount 
Vernon Railroad Company, and the said deed and mort- 
gage of Wayne County, that these Appellees have ac- 
quired title by deed deraigned from the sale. 

That the said proceedings were commenced March 
5th, 1865, summons served on County of Wayne May 
11th, 1865. Mount Vernon Railroad Company entering 
their appearance. Complainants therein alleged Isaac 
Seymour, the trustee, was dead. and praved the appoint. 


ment of one to execute the trust, alleging default of al] 


9 


interest. which cause proceeded to a decree, after sev- 


eral amendments, against the Mount Vernon Railroad 
Company, June term, 1868, with sale August, 1868, of 
all property, or rights of property, with its franchise. 
The Mount Vernon Railroad Company, the Defendants 
therein, being the purchasers. Sale contirmed and deed 
given September 5th, 1869. See page record (Ex. Il) 
page 639. ° 

Then by amended bill filed January 17th, 1870, with 
forty new Complainants, for the first time proceeded 
against the county alone, and for the first time setting up 
for the base of power and consideration, to make a join- 
der connection and intersection under section 10 charter 
Mount Vernon Railroad Company, and for the execution 
of the so-called mortgage, the assignment and the fulfill- 
ment of a certain contract with Vanduser, Smith & Co. 
made with Wayne County, dated November roth, 1858. 
See page 522 on which a decree was had June, 1874, 
(case reported, 16 Wall, Kennicott vs County of Wayne 
467), sale September 18th, 1577: contirmed September, 
1878; deeds by Master-in-Chancery May 31st. 1879. 

That complainants therein through whom Appellees 
deraigned title bid it off at three times its assessed value, 
and divided it by metes and bounds to represent each 
one s interest. 

That the now Appellees. J. C. Cloyd, J. B. Cornell, 


Elizabeth H. Taylor, Lucinda A. Walker. F. B. Hane. 


= e , 
(whose cases are consolidated as herein stated) were not 


parties to the said suit of foreclosure, nur did they hold 


10 

any bonds, obligations, or interest coupons, nor were they 
purchasers at the sale, nor had they any interest therein, 
but deraigned title therefrom at subsequent dates by being 
purchasers of some one who purchased through parties 
at the Master’s sale. 

The complainants then allege that these defendants, 
now Appellants, were not parties to the said foreclosure 
suit, nor had they been foreclosed, that they had purchas- 
ed the lands of the County of Wayne, and were in pos- 
session long before any suit to foreclose the said mortgage 
was commenced, without being made parties thereto. 

That the County of Wayne had sold and given 
possession of all lands described in the said mortgage on 
or before October 13, 1868, before the amended bill of 
January 17, 1870, was filed. See page 14 to 82. 

On this statement of facts the appellees pray that 
they may be subrogated to the rights of the original 
parties by a supplementa! bill in (Kennicott et al. vs The 
County of Wayne, 16 Wall, 452) to the amount of the 
bid made at the sale, as agreed upon by the purchasers 
September 18, 1877, on each tract of land as now claim- 
ed to be held by these Appellees, through their chain of 
title, and that the said decree had in the Kenniécott suit 
may be enforced by a reforeclosure of the so-called 
mortgage of the respective tracts of land against each of 
these Defendants, severally, to the amount of the agreed 
bid made by the Complainants to the foreclosure suit, it 
being three times the appraised value. 


To these consolidated cases Appellants demurred to 


11 
Complainants’ bills assigning special cause, see page 84, 
which on being overruled they made joint answers, denied 
being parties or privies to the said foreclosure suit, plead- 
ing the decrees had as alleged in the Supreme Court of 
the State of Illinois, and suits pending before this pro- 
ceeding was commenced, (see pages 151-255), and set 
up and have proved the following as being the facts, and 
when compared with the proof in the case of Kennicott 
et al. vs The County of Wayne, 16 Wall 452, and now 
in this record is as follows: 
COMPARATIVE PROOF. 

In that case: The Appellee seems to have prooved 
that the County of Wayne held an election expressly, 
November, 1858, to, and did vote the lands in aid of the 
Mt. Vernon Railroad Company. See 16 Wall page 467. 

In the case at bar: We show that no such election 
was held, that the only election had was had November 
3, 1855, reading as follows: 

‘‘For donating the swamp land of Wayne county as 
a bonus to any company for building a railroad through 
Wayne county.” 

In that case: Appellant proved record of County 
Court with p/ace/a of special term April 20, 1859, to ex- 
ecuie the pretended deed and mortgage. 

In the case at bar: We prove record with no Placita 
nor call for special term, and that two only of the three 
judges were present, without notice to the third, and that 
it was not done at the court house, but away from the 


court house on the out edge of the town; that a special 
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term of the Court wes never called or held es pretended. 
Record evidence and J. E. Wilson, cler':. nage 508 to 596. 

Ja that case: It appears that the Mt.. Vernon Railroad 
Company had compleied the larger poruion of its railroad 
in Wayne couniy under the coviract of Vanduser, Smith 
& Co. 467, Page 16, Wall. 

Jn the case at bar: We prove no.hing was done, and 
that the Mi. Vernon Railroad Comp. ny abandoned all 
without a commencement, in the fall of 1860. -nd that 
the County of Wayne had declared the contract of 
Vanduser. Smith & Co., and all p.oceedines forfeited. 
and proceeded and did sell all lands, free from any con- 
tract or lien without intermission. See S. J]. R. Wilson's 
evidence page 571-594. Ex. G., I]. and M. 635, 644, 656. 

/n that case: It seems a plat and survey of the line 
of the railroad was made under the contract of Vanduser. 
Smith & Co. ‘See Page 16, Wall. 

In the case at bar: We show, they agreed to file 
plat in 1860 or forfeit all. We show further, none was 
filed but totally abandoned. See Ex. G and S.J. R. 
Wilson’s evidence. Supra. 

/n that case: They seem to have shown that a join- 
der connection and intersection was had so as to be 
brought within the provision of section 10 of the charter 
of the Mount Vernon Railroad Company, by acquiring 
the contract of Vanduser, Smith & Co., and by work 


done thereunder. and on that thev solelw relied to show 


power and consideration for the acts of the County of 


ge to the Mount Vernon Rail- 
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road Company. See 16 Wall 467. 

Jn the case at bar: We show that no consideration 
was paid; that no work was done under said contract ; 
that all parties submitted to its forfeiture in 1860 as of its 
date; that no power existed either with or without its ful- 
fillment, for the county to have mortgaged its lands to the 
use of the Mt. Vernon Railroad Company. ‘SeeS. J. R. 
Wilson’s evidence. Ex. G and I 635, 644. 

Ln that case: They seemed to have proved that the 
County of Wayne had issued $400,000, of bonds, secured 
by the land, and that the county sold the bonds. See 16 
Wall, page 468 and 467. 

Ln the case al bar: We show that the county issued 
no bonds, nor did they hold, or agree to hold, nor did 
they sell anv of the bonds of the Mt. Vernon Railroad 
Company. See Wilson’s evidence. 

In that case: They seem to have shown that the 
deed to Chas. Wood in trust to the use of the Belleville 
and Fairfield Railroad or any other railroad that would 
build a railroad through Wayne County, was in force 
and that it recited a connection with the Mt. Vernon 
Railroad. See 16 Wall 468. | 

In the case at bar: We show that the Mt. Vernon 
Railroad Co. is not known in the deed by any recital. 
Besides, the conditions were forfeited, and the lands were 
reconveyed back to the county by the terms and condi- 


tion of the deed, August 20th, 1837. See page 567 to 


595- 


/u that case: It nowhere appeared that the county 
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had declared the contract of Vanduser, Smith & Co. for- 
feited by its own terms, and had proceeded in 1862 by 
order of Court, to sell all the lands, in the same manner 
as was done before the execution of the said contracts, 
deed and mortgage, and free from lien and has done so. 

In the case at bar: We show a right to declare the 
forfeiture and that it was done by order of the County 
Court and put upon record December, 1862, and that 
every tract was sold, the last on October 13th, 1868, by 
deed reciting that the county ‘‘granted an_ indefeasible 
title in fee simple.’’ See J. C. Alexander’s evidence, 
page 565 and Ex. M. page 656. 

fn that case: It nowhere appeared that these lands 
were occupied and held adverse therto under a legal 
power of the county to convey the lands. 

/n the caseat bar: We show no power to aid the Mt. 
Vernon Railroad Company under the pretended mortgage, 
but that all had been sold by the couniy under a legal 
power to Appellants. See Ex. G. and [. page 591, 593, 
and Ex. M. pave 655. See case, Scates vs King rro III. 
456, same being proved in this case. 

After the above issue was joined and evidence taken 
Appellants filed an affidavit, setting up and alleging on 
information and belief that the deeds of conveyance, pre- 
tending to convey title by H. C. Whitney, Walter B. 
Scates and Elizabeth H. Taylor to F. B. Hane, Lucinda 
A. Walker and J. C. Cloyd, nonresidents of the State of 
Illinois, was a fraudulent conveyance, without considera- 


tion, to oust the jurisdiction of the State Court, and thus 
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fraudulently give the Circuit Court U.S. jurisdiction 
against which allegation and charge no proof was made. 
See page 419 Record. 

DEFENSE OF APPELLANTS. 

The detense of the Appellants is shown by the above 
facts as set up in the answer and proved to be a denial of 
the existence of any valid deed or mortgage, with a dec- 
laration of adverse holding, Ex. I., record page 593, by 
order of County Court to proceed and sell all lands. 
That no consideration was paid, but abandoned. 

That the County of Wayne had ne power to enter 
into, nor enforce any contract with the Mt. Vernon Rail- 
road Company to construct a railroad in Wayne county, 
neither had the Mt. Vernon Railroad Company any 
power to construct, or enforce any contract with Wayne 
county to aid said road. Thattwo of the judges out of 
any term of Court, or, order of Court, without notice to 
the third, could not, even if the power existed, execute a 
valid mortgage. That the Appellants purchased, free 
from any lien of the so-called mortgage. That the con- 
tract by assignmentto the Mt. Vernon Railroad Company, 
of Vanduser, Smith & Co., being set up for the first time 
in the amended bi!l filed January 17th, 1870, with its 
fulfillment, was the only base of power and consideration 
on which the recovery was had. 

That the time in which the work under the contract 
of Vanduser, Smith & Co., was to be commenced and to 
be completed, was made the essence of the contract, 


otherwise it was forfeited, and rendered void on such 
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failure, and that the selling of all the lands to divers 
hundreds of persons, giving possession, open and notori- 
ously, and listing lands for taxation, was a declaration of 
forfeiture and of adverse holding. 

That Appellees are barred by the statute of limita- 
tion. None of these facts as stated were proved in the 
original suit of foreclosure. 

It was after the above defense had been full sustain- 
ed by the Supreme Court of the State of Illimois, Scates 
vs King, supra, being made the test by agreement in 
hundreds of cases then pending against these Appellees’ 
grantors, that this proceeding was instituted by the 
Appellees. Special reference is made to the case of 
Scates vs King, supra. for a statement of facts proved, 
and issue on the merits in that and in this cause. 

DECREE. 

With these facts and issue, the Court, in the case at 
bar rendered the decree as prayed. That these Appel- 
lants be decreed to pay the sum for which the respective 
tracts were bid off by agreement, at the said void fore- 
closure sale, in the case of Kennicott et al. vs County of 
Wayne, September 18, 1877, and if not paid, to be fore- 
closed tor the amount set opposite each tract, and for the 
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Decree admitted in State Court by complainants. 


ERRORS, 


1. It was error to entertain jurisdiction against the 


pleas of decrees and suits pending in the State Courts 


over the same matter, or against the parties, or the lands 


in question after disclaimer. 
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2. It is error to foreclose a mortgage in parcels ot 
the whole to the use of any one of the many Complain- 
ants, and against any one of the many Defendants, and 
have decreed arbitrarily the amount to redeem each tract 
of 40 acres from any one of the numerous Complainants. 
Redemption must be from the whole amount of debt. 

Powell on Mortgages 342. 

Jones on Mortgages Sec. 1063, 1070, 1075. 

Purchasers of the equity of redemption to redeem 
must pay the whole debt. 

There can be no severance until the debt is paid, or 
foreclosed under a legal proceeding. 

Bradley vs Snyder 14 Ill. 263. 

Mearham vs Hale 93 Ill. 141. 

3. A fraudulent transfer of title will not give the 
United States Court jurisdiction. See page 419, record 
aflidavit. | 

4. Two district judges cannot hold the Circuit Court 
nor a district judge be detailed to sit with a district judge 
to hold the Circuit Court. See Plasita. R.S. Sec. 592- 
609. 


5. This proceeding is in violation of Sec. 723, R.S. 


6. Full faith and credit is not given to the judicial 
decisions of the Courts of the State of Illinois. 
JURISDICTION. 
An appeal lies in this case as the jurisdiction of the 
Court below is a proper one for review. 


Dred Scott vs F. A. Sanford 19 Howard 393. 
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If the action of Appelles could be sustained in sever- 
alty as an equitable action, the Circuit Court had no 
jurisdiction as no complaint claimed or proved as the 
matter in dispute to be of the value of $500 as against 
anv Defendant. 

‘‘Turisdictional fact may be looked into trom the 
whole record.” 

Gregnen vs Astor 2 Howard 319. 

—Oliver vs Alexander, 6 Peters 143. 
—Spear vs Place, 11 Howard 522. 

‘‘Each Complainant must be able to sue each De- 

fendant.”’ nes 
—Rich vs Lambert, 12 Howard 347. 
—Strawbridge vs Carter, 3 Cranch 257. 
—Corporation New Orleans, t Wheat ot. 
—Paving Co. vs Mulford, 100 U.S. 147. 

“If record shows Circuit Court had no jurisdiction, 
the Supreme Court will not award wvenzra facias de nove 
but will dismiss the suit.” 

—Brighton vs Cabot, 3 Dall to. 
—McCormick vs Sullivan, 11 Wheat 191. 

“It is a peculiar principle, rather than an exception 
to it, that an Appellate Court before whom a cause is 
brought of which the Court below had no jurisdiction may 
take jurisdiction, and will do so, as far as to annul and 
reverse the proceedings below.” 

—United States vs Nourse, 6 Peters 470, 495. 

‘*Matter in dispute is meant the subject of litigation. 


The matter for which suit is brought, and on which issue 
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is joined. The matter in dispute is the debt claimed, not 
the damages or prayer for judgment.” 

—Rich vs Lambert, 12 Howard 352. 

—Lee vs Watson, 1 Wall 337. 

—Wilson vs Daniels, 3 Dall 401, 408. 

The case at bar seeks a subrogation to the rights of 
the original parties under a void decree of foreclosure, not 
as parties nor purchasers, but deraigning title therefrom 
in parcels of the whole. They call it a supplemental 
reforeclosure. 

A supplemental bill, to a foreclosure, suit alleging 
the equity of deeds by deraignment through purchase at 
Master’s sale, praying to be subrogated and have a fore- 
closure against parties in possession by purchase of the 
so-called mortgagor, before the foreclosure suit was com- 
menced, opens up the whole case, and all previous de- 
crees, and orders, are vacated, that the original suit may 
be heard at the same time, and all parties must be 
brought in. 

—Gibson vs Ross, 50 Ill. 385. 

—3 Daniel ch pr 18o. 

—Storey's Eqt. Pld., Section 332, 335, 
ACTION BARRED BY STATUTE OF LIMITATION. 

‘Until parties are made defendants in suit, though 
actually begun as against others, 1s not /’s Pendens, until » 
brought in.” 

—Dumphy vs Riddle, 86 Il. 22. 
—Miller vs'McIntyre, 6 Peters 61. 


—Ilreeman on Judgments, Sec. 199. 
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—Storey Eqt. Plead., Sec. 904. 

In the case at bar, the trust deed and mortgage bears 
date April 20, 1859. ‘By its terms, if default was made 
of the amount of one year’s interest, the whole debt was 
due and the beneficiaries might enter.”’ No interest was 
paid, hence the statute commenced to run April 20, 1860, 
twenty-two years before this suit was commenced. 

CONCLUSION. 

We submit that this action is either a reforeclosure 
as Complainants call it, and in that view it should be for 
the whole debt and against all lands described in the 
mortgage and for all parties in interest’ and against all 
parties in possession adverse; or, if brought in severalty 
on each Complainant’s conveyance and deraignment of 
title, the remedy is at law. Appellees by their deeds got 
the title of their grantors, if they had no title, they must 
abide by it. 

The foreclosure of a mortgage is an action for the 
whole debt and each tract is liable for the whole debt 
until legally foreclosed. 

WANT OF PARTIES. 

Appellees claim is that of deraignment of title, to 
divers tracts a part of 100,000 acres ot land described in 
a mortgage making and naming some 3000r more parties 
defendants, after hunting the tombstones of deceased, 
bringing onl, into court about 60, by service of summons 
or appearance, describing about 5.320 acres out of the 
100,000 acres described in the so-called mortgage, setting 


up title deraigned from a void decree, dating after the 


24 
Supreme Court of Illinois had decreed their grantors’ 
title null and void, clearly showing want of parties. 

The State Court had, jurisdiction of the parties, and 


the subject matter,.and had found as a fact, that. the 


County of Wayne had sold the fee free from any lien of 


the so-called mortgage, before any suit was commenced 
to foreclose, or bind any except the County of Wayne. 

The State Court also found and decreed from the 
facts proved, and now proved in this case, that the so- 
called mortgage and deeds acquired by and through the 
foreclosure sale were null and void. , | 

In the face of the allegations of Appellees and 
pleas of Appellants, of suits pending and decrees plead, 
in bar, with answers and disclaimers, the decree in this 
cause, ignored the entire defense, even on the merits, and 
decreed in severalty, each tract-to be sold for the amount 
of the bid as made by agreement for a division of interest 
under the void foreclosure and sale September 18, 1877, 
supra, unless redeemed by each Appellant at the arbi- 
trary value so fixed. 

On these facts we submit that by no rule of equity 
can this action be sustained by supplemental bill against 
Appellants. 

Complainants set: up’ no new title not derived from 
the original party, nor matter of fact that did not exist 
before the original suit was brought. Appellants were in 
possession of these lands before the original suit of fore- 
closure was commenced, and should have been made 


parties. 
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The proceedings to have a _ reforeclosure in the case 
of Kennicott et al. vs The County of Wayne, supra, 
must be by the same and all parties, and it must be and 
appear material to the original cause, and such as could 
not have been brought into the original cause by amend- 
ment. 

Story’s Eq. Pl., 332-352. 

It will appear to the Court, by the A/aszta, that the 
circuit court was held by two district judges. Hon. H. W. 
Blodgett, district judge of the Northern District of IIli- 
nois, being detailed to sit and assist Hon. S. J. Treat in 
holding the Circuit Court. We submit that this is un- 
warranted by the laws organizing the Circuit Courts of 
the United States. R.S.U.S., Sec. 592, 596, 609, and 
is without jurisdiction. 

This cause involving the title to so large a body of 
land, equal to one-fifth of the county, and held by open 
and notorious possession for nearly thirty years adverse 
to the claim of Complainants and grantors, and yet being 
under a seeming conflict of decisions between the State 
and United States Courts, (but not on the same evidence) 
we submit that the importance of the matter at issue de- 


serves more than a casual examination of the merits of 
the case as shown by the comparative proof as set forth 


in the cause and referred to in this brief on page 
Calling the Court’s attention to the numerous errors 
assigned of record we submit that the suit should be dis- 
missed at Complainants’ cost. 
All of which is respectfully submitted, 
H. TOMPKINS, 
Attorney for Appellants. 
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The statement by appellees, as made on this motion, being imper- 


fect, and the record voluminous, the appellants make this a further 
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statement, that the Court may determine the issue and matter in 
dispute, submitting that the principle laid down by the authorities 
cited by appellees, where each appellant in severalty has not $5,000 
as the matter in dispute does not obtain in this cause. 

And to that end a more full statement is here made referring 
to the pages of the record. 

STATEMENT. 

The action instituted by appellees is an original suit. Calling 
it a supplemental bill to the original suit, Kennicott et al. v. Wayne 
County, 16 Wall, page 452, alleging as the base and equity of the 
cause of action, that they are purchasers of purchasers, deraigning 
title through the foreclosure of the so-called mortgage in the above 
suit to a part of said lands, describing in their bills of complaint 
about 60,000 out of 100,000 acres of land described, to secure the pay- 
ment of $800,000 of the bonds of the Mt. Vernon Railroad Company, 
said to be foreclosed in case cited, decree 1874, with sale September 
18th, 1877. Appellees acquired their title through mesne convey- 
ance mostly in 1884 and L885, alleging that appellants had purchas- 
ed the said lands of Wayne county, and, were in possession long be- 
fore any: suit was commenced, and were not parties to the said fore- 
closure, nor bound by the evidence or decree therein had, and that 
the Supreme Court of the State of Lllinois in a test case to set aside 
their grantor’s title as a cloud, before these proceedings had been 
commenced, (see Scates v. King, 110 [l., 456) had set aside, annull- 
ed and decreed as null and void, their grantor’s title, and found as a 
tact that all lands had been sold before any suit had been com- 
menced to bind any but the county of Wayne alone. 

ABSTRACT OF APPELLEES. 
ALLEGATIONS IN BILLS OF COMPLAINT WITH ISSUE MADE. 


The facts as alleged by appellees (and admitted by appellants, 


ah ; 

except appellants deny the validity of the so-called mortgage, and 
and assert adverse title thereto with bar of the statute of limitation, 
and that complainants have no standing in Court ) are as follows: 
J. C. Cloyd, T. C. Austin and J. B. Cornell, on the 20th of January, 
1882, filed their bills of complaint by Edwin Beecher, their attorney, 
against Clarissa Jordan, Michaei Book, T. J. Pettijohn and other of 
these defendants, setting up two instruments pretending to be the 
deed and mortgage, executed by Wayne County, on the 25th of 
April, 1859, which recited, that it is to the use of the Mount Vernon 
Railroad Company to secure the payment of $800,000 of the bonds 
to be issued by the Mount Vernon Railroad Company, dated April 
20th, 1859, payable in fifteen years, with interest coupons pavable 
semi-annually, at seven per cent., alleging default of al! interest 
and principle. ‘That all by the terms of the said so-called mortgage 
wherein it recited, “and this indenture further witnesseth that the 
said parties of the first part, for themselves, and their suecessors do 
covenant and agree that if default shall be made in the payment of 
the interest upon the said construction bonds or obligations, so that 
a sum equal to one year’s interest of the whole amount of the said 
construction bonds or obligations already issued and secured by 
these presents, or that ifdefault shall be made inthe payment of the 
principal of the said construction bonds or obligations, that then, 
and from thencefurth, it shall and may be lawful for the said part- 
ies of the second part to enter into and upon, and take possession of 
all and singular, the lands and all the premises included, or intended 
to be included. in this mortgage.” 

That said deed and mortgage described 100,000 acres of the 
swamp lands of Wayne County. That the Mount Vernon Railroad 


Company executed on the same date a mortgage on all of their 
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property acquired, or to be acquired, with their franchise to secure 


the payment of the same issue of bonds. 

They allege that proceedings of foreclosure had before this been 
hud as appears of record and reported in 16 Wall page 452, to fore- 
close mortgage of the Mount Vernon Railroad Company, and the 
said deed and mortgage of Wayne County, that these appellees 
have acquired title by deed deraigned from the sale. 

That the said proceedings was commenced March 5th, 1865’ 
summons served on County of Wayne May 11th, 1865, Mount Ver- 
non Railroad Company entering their appearance. Complainants 
therein alleged Isaac Seymour, the trustee, was dead, and prayed 
the appointment of one to execute the trust, alleging default of all 
interest, which caused proceeded to a decree, after several amend- 
ments, against the Mount Vernon Railroad Company, June term, 
1868, with sale August, 1868, of all property, or rights of property, 
with its franchise. The Mount Vernon Railroad Company, the de- 
fendants therein, being the purchasers. Sale confirmed and deed 
given September 5th, 1869. See page record (Ex. H) page 639. 

Then by amended bill filed January 17th, 1870, with forty new 
complainants, for the first time proceeded against the county alone, 
and for the first time setting up for the base of power and consid- 
eration, to make a joinder connection and intersection under section 
10 charter Mount Vernon Railroad Company, and for the execution 
of the so-called mortgage, the assignment and the fulfillment 
of a certain contract with Vanduser, Smith & Co. made with 
Wayne county, dated Novemher 19th, 1858. See page 522 on which 
a decree was had June 1874, (case reported, 16 Wall, Kennicott v. 
County of Wayne 467), sale September 18th, 1877; confirmed Sep- 
tember, 1878; deeds by Master-in-Chancery May 31st, 1879. 


That complainants therein bid it off at three times its assessed 
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value, and divided it by meets and bounds to represent each one’s 
interest. 

That the now appellees, J. C. Cloyd, J. B. Cornell, Eliza- 
beth H. Taylor, Lucinda A. Walker, F. B. Hane, (whose causes are 
consolidated as herein stated) were not parties to the said suit of 
foreclosure, nor did they hold any bonds, obligations, or interest 
coupons, nor were they purchasers at the sale, nor had they any in- 
terest therein but deraigned title therefrom at subsequent dates by 
being purchasers of some one who purchased through parties at the 
Master’s sale. 

The complainants then allege that these defendants, now ap- 
pellants, were not parties to the said ,foreclosure suit, nor had they 
been foreclosed, that they had purchased the lands of 


the county of Wayne, and were in possession long before any suit 
to foreclose the said mortgage was commenced, without being made 


parties thereto. 

That the county of Wayne had sold and given possession of all 
lands described in the said mortgage on or before October 13th, 
1868, before the amended bill of Jan. 17th, 1870, was filed. See page 
14 to 82. 

On these statements of facts the appellees, J. C. Cloyd, T. C. 
Austin and J. B. Cornell, pray that they may be subrogated to the 
rights of the original parties by a supplemental bill in (Kennicott 
et al. v. The County of Wayne, 16 Wall, 467) to the amount of the 
bid made at the sale, as agreed upon by the purchasers September 
18th, 1877, on each tract of land as now claimed to be held by these 
appellees, through their chain of title, and that the said decree had 
in Kennicoltt suit may be enforced by a reforeclosure of the so-call- 


ed mortgage of the respective tracts of land against each of these 
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defendants gg severally, to the amount of the agreed bid at the sale. 
See page 14 to 27. 

That the other causes consolidated herewith were commenced 
as follows: On the 20th of January, 1882, Elizabeth H. Taylor, and 
heirs of M. Alexander, surviving executor of Peter McMartin, Wm 
Ralston, Joseph Waxelbaum, Chas. Coe, J. Sargent Smith, Arthur 
F. Gould, instituted in one complaint a like proceeding against J. 
B. Bozorth and among others, these appellants describing other 
lands. setting up the same cause of action with the same prayer, 
whereupon the same were consolidated as before stated. See page 
90 to 106. 

That on the 6th of October, 1884, F. B. Hane by Walter B. 
Scates, as an attorney, instituted suit of like character intervening 
in the above consolidated causes against divers of these defendants, 
alleging that he had purchased his interest by quit-claim of Walter 
B. Scates on the 4th of April, 1884, setting up the same facts as had 
J. C. Cloyd, and adding an allegation to sustain a prayer for an in- 
junction that a hundred and more suits had been instituted in the 
State Court to set aside his grantor’s title, and prayed an injunc- 
tion to stay further proceedings of suits in the State Courts of Illi- 
nois, alleging “That the Supreme Court of the State of Lliinois in a 
test case, Scates v. King, 110 Ill., page 456, had decreed and set 
aside, cancelled and rendered null and void his grantor’s (Walter 
B. Scates’) title in suit, by some of these appellants, in an action to 
remove cloud trom title against his grantor before he purchased. 
Therefore he prayed an injunction to stay, to stop. and anull, any 


further proceedings in the State Courts.” until the mortgage, so- 


called, might be foreclosed in this Court. See page 117 to 133. 
February 13th, 1885, Lucinda A. Walker, by H. C. Whitney, 


her attorney, filed like petition with like allegation as that of J. C. 


— = 
Cloyd et al. and of F. B. Hane, alleging quit claim as her interest 
and title, from H. C. Whitney and Elizabeth H. Taylor, March 4th, 
1884, and adding further to sustain the prayer for an injunction 
against proceedings in the State Courts as follows: “That on a 
square issue made in case of J. B. Scudamore vs. H C. Whitney 
(her grantor,) the State Court held and adjudged that the said suit 
Kennicott et al. vs. the County of Wayne to foreclose the said trust 
deed and mortgage, was not commenced in this Court, until the, 
amended bill filed, January 17th, 1870, so as to bind any except the 
County of Wayne alone. That it will decide the same in all cases 
if suffered to proceed, and will totally annul and absolutely destroy 
H. C. Whitney’s and Elizabeth H. Taylor’s title (her grantor’s,) to 
all lands as the County of Wayne had sold and deeded away, all 
before that date.” See page 305 to 306. 

That on the 13th of March, 1885, J. C. Cloyd filed another bill 
of complaint, intervening in the consolidated cases, alleging the 
same facts as in the original bill, and in addition thereto the further 
allegation as made for an injunction as prayed in complaint of F. 


B. Hane and Lucinda A. Walker, alleging purchase of his further 


interest and title of Walter B. Scates, after the Supreme Court of 


Illinois had decreed it null and void, which injunction as above 
prayed was granted, but on motion before Hon W. Q. Gresham, 
was dissolved on the 16th of May, 1885. See page 297 to 317. 

To these consolidated causes appellants demurred to complain- 
ants’ bills, assigning special causes, see page 84, which On being 
overruled they made joint answers, denied being parties or privies 
to the said foreclosure suit, pleading the decrees had as alleged in 
the Supreme Court of the State of Illinois, and suits pending before 


this proceeding was commenced and set up and have proved the 


following as being the facts, and when compared with the proof in 
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the case of Kennicott et al. vs. the County of Wayne, 16 wall 452, 
and now in this record is as follows: 

COMPARATIVE PROOF. 


In that case: The appellee seems to have proved that the 
County of Wayne held an election expressly, November, 1858, to, 
and did vote the lands in aid of the Mount Vernon Railroad Com- 
pany. See 16 Wall page 467. 

In the case at bar: We show that no such election was held, 
that the only election had was had November 5th, 1855, reading as 
follows: | 

“For donating the swamp land of Wayne county as a bonus to 
any company for building a railroad through Wayne county.” 

In that case: Appellant proved record of County Court with 
placita of special term April 20th, 1859, to execute the pretended 
deed and mortgage. 

In the case at bar: We prove record with no placita nor call 
for special term, and that two only of the three judges were present, 
without notice to the third, and that it was not done at the Court 
House, but away from the Court House on the out edge of the town ; 
that a special term of the Court was never called or held as pre- 
tended. Record evidence and J. E. Wilson, clerk, page 568 to 596. 

In that case: It appears that the Mount Vernon, Railroad 
Company had completed the larger portion of its railroad in Wayne 
county under the contract of Vanduser, Smith & Co. 467. 

in the case at bar: We prove nothing was done, and that the 
Mount Vernon Railroad Company abandoned all without a com- 
mencement, in the fall 1860, and that the County of Wayne had 
declared the contract of Vanduser, Smith & Co., and all proceed- 


ings forfeited, and proceeded and did sell all lands, free from any 


anfiien 
contract or lien without intermission. See S. J. R. Wilson’s evi- 
dence page 571, 594, Ex. G. I. and M. 635, 644, 656. 

In that case: It seemsa plat and survey of the line of the rail- 
road was made under the contract of Vanduser, Smith & Co. 

In the case at bar: We show, they agreed to file plat in 1860 
or forfeit all. We show further, none was filed but totally aban- 
doned. See Ex. G and 8. J. R. Wilson’s evidence. 

In that case: They seem to have shown that a joinder von- 
nection and intersection was had so as to be brought within the 
provision of section 10 of the charter of the Mount Vernon Railroad 
Company, by acquiring the contract of Vanduser, Smith & Co., and 
by work done thereunder, and on that they solely relied to show 
power and consideration for the acts of the County of Wayne to 
execute a mortgage to the Mount Vernon Railroad Company. See 
16 wall 467. 

In the case at bar: We show that no consideration was paid ; 
that no work was done under said contract; that all parties sub- 
mitted to its forteiture in 1860 as of its date; that no power existed 
either with or without its fulfillment, for the county to have mort- 
gaged its lands to the use of the Mt. Vernon Railroad Company. 


See S. J. R. Wilson’s evidence. Ex. “G” and I 635, 644. 
In that case: They seemed to have proved that the county of 


Wayne had issued $400,000, of bonds, secured by the land, and that 
the county sold the bonds. See 16 Wall, page 468 and 467. 

In the case at bar: We show that the county issued no bonds, 
nor did they hold, or agree to hold, no did they sell any of the bonds 
of the Mt. Vernon Railroad Company. See Wilson’s evidence. 

In that case: They seem to have shown that the deed to Chas. 
Wood in trust to the use of the Belleville and Fairfield Railroad or 


any other railroad that would build a railroad through Wayne 
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county, was in force and that it recited a connection with the Mt. 
Vernon Railroad. See 16 Wall 468. 

In the case at bar: We show that the Mt. Vernon Railroad Co. 
is not known in the deed by any recital. Besides, the conditions 
were forfeited, and the lands were reconveyed back to the county 
by the terms and condition of the deed, August 20th, 1857. See 
page 567 to 595. 

In that case: It nowhere appeared that the county had declar- 
ed the contract of Vanduser, Smith & Co. forfeited by its own 
terms, and had proceeded in 1862 by order of Court, to sell all the 
lands, in the same manner as was done before the execution of the 
said contracts, deed and mortgage, and free from lien, and had done 
so. 

In the case at bar: We show aright to declare the forfeiture 
and that it was done by order of the County Court and put upon 
record December, 1862, and that every tract was sold, the last on 
October 13th. 1868, by deed reciting that the county “granted an in- 
defeasible title in fee simple. See J. C. Alexander’s evidence, page 
565 and Ex. M. page 656. 

In that case: It nowhere appeared that these lands were occu- 
pied and held adverse thereto under a legal power of the county to 
convey the lands. 

In the case at bar: We show no power existed to aid the Mt. 
Vernon Railroad Company under the pretended mortgage, but that 
al! had been sold under a legal power to appellants. See Ex. G. 
and I, page 591, 593 and Ex. M. page 655. See case, Scates v. King 
110 Ill. 456, same being proved in this case. 

After the above issue was joined and evidence taken appellants 
filed an affidavit, setting up and alleging on information and belief 


that the deeds of conveyance, pretending to convey title by H. C. 
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Whitney, Walter B. Scates and Elizabeth H. Taylor to F. B. Hane, 
Lucinda A. Walker and J. C. Cloyd, non-residents of the State of 
Illinois, was a fraudulent conveyance, without consideration, to 
oust the jurisdiction of the State Court, and thus fraudulently 
give the Circuit Court U.S. jurisdiction against which allegation and 
charge no proof was made. See page 419 Record. 

DEFENSE OF APPELLANTS. 

The defense of the appellants is shown by the above facts as set 
up in the answer and proved to be a denial of the existence of any 
valid deed or mortgage, with a declaration of adverse holding, De- 
cember, 1862, by order of County Court to proceed and se)! all 
lands. That no consideration was paid, but abandoned. 

That the county of Wayne had no power to enter into, nor en- 
force any contract with the Mt. Vernon Railroad Company to con- 
struct a railroad in Wayne county, neither had the Mt. Vernon 
Railroad Company any power to construct, or enforce any contract 
with Wayne county to aid said road. That two of the judges out 
of any term of Court, or, order of Court, without notice to the third 
could not execute a valid mortgage. That the appellants purchased, 
free from any lien of the so-called mortgage. That the contract by as- 
sigument to the Mt. Vernon Railroad Company, of Vanduser, 
Smith & Co., being set up for the first time in the amended bill 
filed January 17th, 1870, with its fulfillment, was the only base of 
power and consideration on which the recovery was had. 

That the time in which the contract of Vanduser, Smith & Co., 
was to be commenced and to be completed, was made the essence of 
the contract, otherwise it was forfeited, and rendered void on such 
failure, and that the selling of all the lands to divers hundreds of 
persons, giving possession, open and notoriously, and listing lands 


for taxation, was a declaration of forfeiture and of adverse holding, 


—s 


i... aa 1 


ae Or eh 2S) 2s Be 


NST es Bee Sy MRE RDO LP CM ST eae Ce Me Ea 


eels 

That appellees are barred, by the statute of limitation. None of 
these facts as stated were proved in the original suit of foreclosure. 

It was after the above defense had been fully sustained by the 
Supreme Court of the State of Illinois, Scates v. King, supra, being 
made the test by agreement in hundreds of cases then pending 
against these appellees’ grantors, that this proceeding was instituted 
by the appellees. Special reference is made tothe case of Scates v. 
King, supra, for a statement ot facts proved, and issue on the merits 
in that and the cause. 

DECREE. 

With these facts and issue, the Court, in the case at bar 
rendered the decree as prayed. That these appellants be decreed 
to pay the sum for which the respective tracts were bid off by 
agreement, at the said void foreclosure sale, in the case of Kenni- 
cott et al. vs. County of Wayne, September 18th, 1877, and if not 
paid, to be foreclosed for the amount set opposite each tract, and 


for the benefit of the respective appellees in severalty as follows: 
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L A Walker vs A Winter._.- ...- ne se 9 3s Te $ 240 
J C Cloyd vs J D White_-......-- nw nw ll 2s 6e 240 
J C Cloyd vs J Mannahan....-..- sw nw ll 2s Ge 240 
JC Cloyd vs Wm Sheffer... ..- ne ne 10 3s Te 240 
J C Cloyd vs Elizabeth Sparks... wg se nw 29 2n Ye 120 
J C Cloyd vs Thomas Bain--..-.-.- sw sw ll 2s 6e 240 
J C Cloyd vs H T Garrison...... nw nw 9 Ils 5e 480 

Alleged and decree pleaded ; had in State Court. 

J C Clovd vs Sam Garrison...... sw sw 9 Ils 5e 240 
C T Austin vs Michael Book... -- se se ll 2s 6e 20 
H M Alexander vs Michael Book. ne ne 14 2s Ge 240 
Chas A Coe vs John Johnson... .- sw se 9 3s Ye 240 
J B Cornell vs Andrew Martin. -- ne se 4 Is 5e 240 
J B Cornell vs GC Garrod ....--- wis sw 3l 1s 5e 480 
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Alleged and decree pleaded; had in State Court. 
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*B Hane vs Hl Tucker_...--.-- ve 
Decree had in State Court. 
Hi M Alexander vs Eliz. Smook-. 
LA Walkervs John Bain .....-- 
LA Walker vs Sarah St Ledger. 
Suit in State Court. 
Chas A Coe vs Levina Sumter... 
F B Hane vs Levina Sumter.-__.- 
J Sargent Smith vs Wm Campton 
E H Taylor vs J W Atkinson ---.- 
J B Cornell vs N N Borah... .--- 
J B Cornell vs N N Borah ......-- 
J B Cornell vs N N Borah. ....... 
J C Cloya We BE MGW. ....0c. <0. 
J C Cloyd vs E T Hall...........- 
Disclaims, 
J C Cluyd vs ET Hall........... 
EK H Taylor vs E T Hall.... .....- 
C T Austin vs D L McCawley---. 
J B Cornell vs D L McCawley---. 
F B Hane vs R H Puckett......-- 


wis nw 
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Alleged and decree pleaded ; had in State Court. 


F B Hane vs John Wagner... --- 
F B Hane vs Thos Beyhymer-..---- 
F B Hane vs John Murphy...-.-- 
L A Walker vs Joseph Palmer... -- 
F B Hane vs John K Palmer. -- -- 
J B Cornell vs P R King... ------ 
J B Cornell vs Margret Sparks... 
Not swamp land. 
J B Cornell vs Susan Pharr... .. ..- 
A F Gould vs A Bleakley... ..-.-.- 
F B Hane vs a Wall............- 


Alleged by complainants; suit pending in State Court. 


Eliz. H Taylor vs M Dalton....--- 
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Appellees vs Appellants, 2 s A = 

J B Cornell vs James McClurg. --- se one 30 2n Ye 
J B Cofnell vs Cline & Beard _--.-- ne ne 30 2n Ye 
J C Cloyd vs Elizabeth Slover..... wigsw se ll Is 5e 
F B Hane vs Wm Robinson. -..... wigne nw 8 Is 8e 
J B Cornell vs J C Williams .....-.- nw se 19 2n Ye 
J B Cornell vs J C Williams--.-- se se 19 2n Ye 
F B Hane vs George Draper.-..-..-.- sw se 4 3s 6604 
Alleged by complainants; suit pending in State Court. 

J B Cornell vs H Tompkins-.----- ne se 26 Is de 
J B Cornell vs H Tompkins....... nigse_ se 26 Is de 
LA Walker vs Wm Garrison.-..- nw se 19 2s Ge 


J C Cloyd vs W J & J Osterman--.- nw se 2 2n Ye 
J B Cornell vs Wm H Dobbs-.-.---. se sw 23 In Y9e 
Disclaimed. 


F B Hane vs Wm Atteberry---..--- ne nw 17 3s 8e 

F B Hane vs M M Wheeler... .--- sw ne 27 2s Ge 
Decree pleaded ; had in State Court. 

F B Hane vs Malinda Sanders.... - se sW ll 2s 5e 
Decree pleaded ; had in State Court. 

F B Hane vs Malinda Sanders... ..- se sW ll 2s de 
Decree pleaded ; had in State Court. 

F B Hane vs Henry Kineart......- sw nw 17 3s 8e 
Decree pleaded; had in State Court. 

F B Hane vs Wm Maberry..------ nw se 4 Ss Ge 
Decree pleaded ; had in State Court. 

E H Taylor vs LJ Rider... -. ._-- nls ne 36 2s Ge 
Disclaimes. | 

F B Hanevs LJ Rider. 2.2... 22. nw ose 4 3s Te 

F B Hane vs LJ Rider............ sw se 4 3s Te 

L A Walker vs Wm Sheffer... -...- elg se 3+ 3s Te 

F B Hane vs John Johnson__.. ... - nig ne 18 3s Ye 

FB Hane vs John Haffel.... 22... ne sw 8 3s Ve 

L A Walker vs D L McCawley-.-. ne 12 3s 9e 
Disclaimed. 

LA Walker vs DL MeCawley.. . sw nw 12 3s 9e 


Disclaimed. 
L A Walker vs DL McCawley . 
Disclaimed. 
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F B Hane vs Wm N Borah.....-.- ne sw 24 Is 8e 400 
Alleged and pleaded ; decree in State Court. 
T B Hane vs DL McCawley..---. ne ll 3s 9e 32 
Disclaim; nj ne. 
L A Walker vs DL McCawley.... = n'g_ nw 12 3s Ye 320 
Disclaim. 
L A Walker vs D L McCawley ..-- se uW 12 3s Ye 160 
Disclaim. 
E H Taylor vs J B Bozarth.......- nw nw 22 Is 5e 240 
Decree admitted in State Court and party dismissed by H.C. 
Whitney. 
F B Hane vs V C Borah..-..-...-.-- nw sW 13 Ils Se 560 


Decree admitted in State Court. 
BRIEF. 

From the record and issue, the following points are suggested 
as being conclusive against the motion to dismiss the appeal : 

It is an attempt by supplementa! bill to reopen for a part of the 
subject matter of an original suit of foreclosure,— decree 1874 —sale 
1877, Master’s deed 1878, based on a deraigument of title therefrom, 
by and against new parties, alleging over $1,000,000 as the matter 
in dispute and that appellants were not and should have been par- 
ties to the original suit. a matter of fact in existence, open and no- 
toriously known before the original suit was brought. 

2nd. It is an attempt without any note, bond, obligation, con- 
tract, or equity existing, to foreclose a so-called mortgage for the 
third time. First, by decree June term, 1868, against the Mt. Ver- 
non Railroad Company, impleading the county of Wayne by Ken- 
nicott et al., supra, for over $100,000, with decree June térm, 1868, 
sale of all property, August, 1868, (See Ex. “H” Record 689) sale to 


the Mt. Vernon Railroad Company, deed given 1869. Second, by 
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amended bill setting up a new base for consideration and power 
January 17th, 1870, filed in same cause against the county of Wayne 
alone, decree 1877, sale 1878, deeds 1879, and now by this proceed- 
ings, based on the equity of deeds of conveyance deraigned there- 
from, describing 100,000 acres in parcels of 40 acres, as appellees 
may select in severalty, claiming, praying and having decreed, ar- 
bitrarily, the amount to redeem each 40 acre tract trom the respec- 
tive appellees, otherwise to be sold for that amount. In every in- 
stance in value less than $500. 

3rd. No appellees has alleged, claimed, or had decreed to him 
and against each appellant $500 as the value of the matter in dis- 
pute. 

4th. The graveman of the action and the decree is to enjoin, 
annull, ignore and render void, proceedings of the Courts of the 
State of Illinois. Test case, Scates v. King, supra, had before this 
proceeding was commmenced. 

5th. The proceeding is in violation of Sec. 723 R. S. U.S. 

6th. The Circuit Court had no jurisdiction. 

An appeal lies in this case as the jurisdiction of the Court be- 
low is a proper one for review. 

“The limited jurisdiction of the Circuit Court is always a sub- 
ject of inquiry in this Court when the record shows the want of 
it.” Dred Scott v. F. A. Sanford, 19 Howard 393. 

If the action of appellees could be sustained in severalty, as an 
equitable action, the Circuit Court had no jurisdiction, as no com- 
plaint, alleged, claimed, or proved, the amount of value as the mat- 
ter in dispute to be of the value of $500 as against any defendant. 

“Jurisdictional fact may be looked into from the whole record.” 
Gregnon v. Astor, 2 Howard 319. 


“Parties cannot join to give jurisdiction.” 
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—Oliver v. Alexander, 6 Peters 148. 
—Spear v. Place, 11 Howard 522. 

“Each complainant must be able to sue each defendant.” 
—Rich v. Lambert, 12 Howard 347. 
—Strawbridge v. Carter, 3 Cranch 257. 
—Corporation New Orleans. | Wheat 91. 
—Paving Co. v. Mulford, 100 U.S. 147. 

“If record shows Circuit Court had no jurisdiction, the Supreme 
Court will not award venira facias de nove but wil! dismiss 
the suit.” 

—Brighton v. Cabot, 3 Dall 19. 
—McCormick v. Sullivan, 11 Wheat 191. 

“Appearance cannot enlarge the power of the Court nor pre- 

vent motion to dismiss the suit for jurisdiction.” 
—United States v. Yeats, 6 Howard 605. 

“The plaintiff may assign error of jurisdiction of Court in the 

suit instituted by him, and he may take advantage of the error.” 
—Capron v. VanNoordran, 2 Cranch 126. 

“It is a peculiar principle, rather than an exception to it, that 
an Appellate Court before whom a cause is brought of which the 
Court below had no jurisdiction may take jurisdiction, and will do 
so, as far as to annull and reverse the proceedings below.” 

—United States v. Nourse, 6 Peters 470, 495. 

“Suits in equity shall not be entertained in either of the Courts 
of the United States in any cause where a plain, adequate remedy 
at law may be had.” 

—Revised Statutes U. S., Section 723. 

Two district Judges cannot hold a Circuit Court, nor a district 

Judge be detailed to sit as a Circuit Judge, except to fill or supply 


a vacancy. 
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tian 
—Revised Statutes, Sec. 592, 596, 609. 
A fraudulent transfer of title will not give the United States 
Court jurisdiction. (See affidavit page 419 of Record.) 


This stands uncontradicted. 


2. An appeal lies in the case at bar, as the graveman of appel- 
lees action is to enjoin the Supreme Court of the State of Illinois of 
further proceedings, as alleged by appellees in case Scates v. King 
supra, until the appellees can foreclose in this Court the 100,000 
acres, or so much as each appellee may desire. 

If the action is to foreclose, then it is in solido for the whole 
debt. 

* Matter in dispute is meant the subject of litigation. The mat- 
ter for which suit is brought, and on which issue is joined. The 
matter in dispute is the debt claimed, not the damages or prayer 
for judgment. 

—Rich v. Lambert, 12 Howard 352. 
—Lee v. Watson, 1 Wall 337. 
—Wilson v. Daniels, 3 Dall 401, 408. 

“ Purchasers of the equity of redemption, to redeem must pay 
the whole debt.” There can be no severance until the debt is paid, 
or foreclosed, under a legal proceeding. 

—Jones on Mortgages, Sec. 1063, 1070, 1075. 
—Powell on Mortgages, 342. 

—Bradleyv v. Snyder, 14 Il. 263. 
—Meacham v. Hale, 93 Ill. 141. 

Equity of redemption, under the statute, is a privilege to be 
exercised within a limited time. The case at bar seeks, by supple- 
mental proceedings, to compel a redemption, against parties who 


have not been foreclosed, by subrogation to the rights of the origi- 
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nal parties, claiming an equity by the deraignment of title, under 


a void foreclosure. 


A supplemental bill, to a foreclosure, suit alleging the equity of 17 


deeds by deraignment through purchase at Master’s sale, praying 


to be subrogated and have a foreclosure against parties in posses- 


sion by purchase of the so-called mortgagor, before the foreclosure 


suit was commenced, opens up the whole case, and all previous 


decrees, and orders, are vacated, that the original suit may be heard 


at the same time, and all parties must be brought in. 
—Gibson v. Ross, 50 Il}. 385. 

| —3 Daniel ch pr 180. 

—2 Barth ch pr 69. 

—Storey’s Eqt. Pid., Section 332, 335. 338, 352. 


* * 


j ACTION BARRED BY STATUTE OF LIMITATION 
| * Until parties are made defendants in suit. though actually 
> J * 


begun as against others, is not lis pendens, until brought in.” 
—Dumphy v. Riddle, 86 Ill. 22. 

| —Miller v. McIntyre, 6 Peters 61. 

—Freeman on Judgments, Sec. 199. 

—Story Eqt. Plead., Sec. 904. 


ARGUMENT. 


Appellees set up no value, as the matter in dispute ; except it is 
in solido, to foreclose a mortgage describing 100,000 acres of land, 
to secure the payment of $800,000, &c; or, on their acquired title, 
by deed, of forty acre tracts, deraigned from purchasers at a sale 
under a void decree of foreclosure, September 18th, 1877, value fixed 
by an agreed bid of three times the appraised value. These are 


the only allegations, or proof of value. 
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Appellees have neither bond, note. obligation, or contract, on 
which they predicate their action, or the amount in value of the 
matter in dispute, but rely alone, on the amount of the bid agreed 
upon, for which the lands were bid off at, by the complainants in 
the said foreclosure suit, Kennicott et. al.v. County of Wayne. In 
this view. it follows that each appellees action is based on his deed, 
against each defendant in severalty, to compel a redemption for 
each separate tract, not to exceed the amount named, while the 
value of the matter in dispute would be, by inference of appraised 
value, but one-third of that sum. 

If the appellees could unite three or more appellants to give the 
Circuit Court jurisdiction, all may be joined to give Appellate 
Court jurisdiction. 

It will be observed by the demand of appellees’ prayer and de- 
cree (see page this brief —) that no appellee has set up and proved 
enough in amount as the value of the matter in dispute to give the 
Circuit Court jurisdiction against any appellant. 

“Each complainant must be able to sue each defendant.” 

Appellees say, “Each defendant may exonerate himself, by pay- 
ing the amount decreed for a redemption.” 

This might be true as against these appellees as they would be 
estopped, but it would not be so as against other parties, who are 
not parties to this proceedings, and who hold deeds of the same ten- 
orand equity. 

The foreclosure of a mortgage is an action in solido while each 
tract is liable for the whole debt. 

NOT AN EQUITABLE ACTION. 
(Sec. 723, R. S. U.S.) 
The only fact set up on which appellees base an equitable ac- 


tion is that they have acquired a deed to divers tracts of land, de- 
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scribed in this proceeding of about 60.009 acres, making and mam- 
ing some 300 or more parties defendants but bring only into court 
about 60, by service of summons or appearance, describing 3,320 
acres out of the 100,000 acres described in the so-called mortgage, 
setting up title deraigned from a void decree, dating after the Su- 
preme Court of Illinois in a test case, Scates v. King, supra, ina 
proceeding to remove cloud from title against their grantors, de- 
creed their grantors title null and void and would do so in every 
instance if suffered to proceed, as the county of Wayne had sold all 
lands before any suit had commenced to bind any except the Coun- 
ty of Wayne alone. See appellees aliegation, page 305 and 306 of 
record. | i 

The rule caveat emptor applies. 

Appellees by their deeds get the titles of their grantor; if, the 
grantor had no title, they must abide by it. 

FULL FAITH AND CREDIT IS NOT GIVEN TO THE JUDICIAL DECISIONS 
OF THE COURTS OF THE STATE OF ILLINOIS. 

The State Court had jurisdiction of the parties, and the subject 


matter, and had found as a fact, that the County of Wayne had sold 
the fee, free from any lien of the so-called mortgage, before any 


suit was commenced to foreclose, or bind any except the County of 
Wayne. 

The State Court also found and decreed from the facts proved, 
that the so-called mortgage and deeds acquired by and through the 
foreclosure sale were null and void. | 

In the face of the allegations of appellees and pleas of appel- 
lants, of suits pending and decrees plead, in bar, with answers and 
disclaimers, the decree in this cause, ignored the entire defense and 


decreed in severalty, each tract to be sold for the amount of the bid 
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made at the sale September 18th, 1877, supra. unless redeemed by 
appellant. 

We submit that the above rules should be applied in this cause, 
and the suit be dismissed. 

CONCLUSION. 

The authorities cited by appellees, on which to base the motion 
to dismiss this appeal, do not obtain in this case. In every in- 
stance they were actions in severalty, which might be joined for 
convenience against a common undivided fund, and where each 
complainant’s amount of value, as the matter in dispute and against 
each defendant, exceeded $500. 

This is an original suit attempting to foreclose the so-called 
mortgage for the third time, as appears by the record, without 
making anyone parties, heretofore parties, admitting that no fore- 
closure had been had, against these appellants and others 1n posses- 
sion of all lands, open and notorious, by deed, before any proceed- 
ing was had in the former attempt to foreclose. On these facts, 
we submit that by no rule of equity, can this action be sustained by 
supplemental bill against these appellants. If so, it is in solido, the 
foreclosure of the mortgage, and must be heard on the merits. 
But, inasmuch, as appellees allegations fix, without proof, the 
amount for redemption, at less than $500, in favor of each appellee, 
and against each appellant, an action in severalty, the Circuit Court 
had no jurisdiction, and the-suit should be dismissed. 

The State Court having jurisdiction to remove cloud from fitle, 
and appelles grantors being parties thereto, before the case at bar 
was commenced, appellees are bound by the decision and decree 
had in case Scates v. King, 110 Ill. 456, and the case should be 
dismissed. 


By the placita, it will appear that the Circuit Court was held 
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by two District Judges. Hon. H. W. Blodgett being detailed to sit 
and assist Hon. S. J. Treat, in holding the Circuit Court. We sub- 
mit that this is unwarranted by the laws organizing the Circuit 
Court of the United States. R.S. Sec. 592, 596, 609. While it was 
unfair to parties,as there was no ranking judge, and no in- 
centive could be held out, for a finding of the facts, that a certificate 
of division might have been had. The cause was set to be held by 
a full Court. 

This cause, involving the title to so large a body of land, held 
by open and notorious possession, for over twenty years, by appel- 
lants, and now under an apparent conflict of decision between the 
State and United States Court, (but not on the same evidence.) we 
submit that theimportance of the matter in issue deserves more 
than a casual examination of the record, as must be done on 
motion to dismiss the appeal. 

Calling the Court's attention to the numerous errors, as assigned 
on the record, we submit that the motion to dismiss the appeal 
should be denied, and that the suit should be dismissed. All of 
which is respectfully submitted 

H. TOMPKINS, 
JAMES McCARTNEY, 
r. J. GOLDEN, 


Attorney for Appellants. 
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IN THE 


Supreme Court of the alnited States. 


OCTOBER TERM, A. D. 1889. 


No. 147. 


M. M. WILEELER, N. N. BORAH, A. WINTERS, WIL- 
LIAM R. COX, er AL., APPELLANTS, 


vs. 


JAMES C. CLOYD, ELIZABETH H. TA YLOR, LUCINDA 
A. WALKER, er AL., APPELLEES. 


APPEAL FROY THE CIRCULT COURT, SOUTHERN DISTRICT 
OF ILLINOIS. 


MOTION TO DISMISS APPEAL. 


BRLEF OF APPELLEES ON MOTION TO DISMISS APPEAL. 


A brief statement of the case will show the propriety of 
our motion to dismiss appeal. 

On April 20, 1859, Wayne county, Illinois, executed a 
mortgage on certain swamp lands owned by the county. On 
March 7, 1865, a bill was filed in the United States circuit 
court at Springfield, Illinois, to foreclose that mortgage. 
Between the date of the mortgage and filing the bill to fore- 
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close the county had sold part of the lands included in the 
mortgage, and the grantees of such lands were not made 
parties to the suit to foreclose. A decree of foreclosure and 
sale was rendered by the court (see Kennicott vs. The Super- 
‘visors, 16 Wal., 452, and Supervisors vs. Kennicott, 94 U.S. 
Rep., 498), and under that decree a sale of all the lands 
included in the mortgage was made. Concluding the equity 
of redemption of such grantees was not foreclosed, the pres- 
ent bill was filed against all such grantees or others holding 
under them, and who were not made parties to the first suit 


(see page 6 of printed record of present case). In this bill 


complainants set forth how much each tract soid for at the 
master’s sale, and who was then the holder or claimant 
under the saie made by the county, and such claimant was 
made a defendant therein. 

The circuit court found for complainants and decreed that 
each defendant should, within fifteen months from the date 
of the decree, redeem the land so claimed by him by pay- 
ing the amount for which such tract sold, or, in default of 
so doing, his equity of redemption in and to such tract 
should be forever foreclosed. There was no decree that he 
should pay any part of the unpaid balance of the mort- 
gage, or that any defendant should be liable for anything 
more than the land claimed by him. From that decree 
part only of the defendants appealed, some refusing to join 
in the appeal. (See pages 341 and 347 of printed record.) 

In no instance was the amount for which the larid of any 
defendant sold as much as five thousand dollars. 

Appellees, in support of their motion, claim that no one 
of appellants is interested to an amount sufficient to give 


this Court jurisdiction. Appellants claim they can consoli- 


3 
date the several amounts awarded against all the defend- 
ants, and thereby give the Court jurisdiction. 
That the decree is not a joint decree will be readily seen 
by an examination of the record. (See page 333 of printed 
record.) That decree reads: “ That each of said owners of 


the said equity of redemption, * * * each acting for 


himself or herself and not for any other, may and shall re- 
deem,” e. 

Under this decree any one defendant could relieve him- 
self from further liability by paying the amount for which 
the land claimed by him was sold. If every other defend- 
ant failed to comply with the terms of the decree such 
failure could not affect him. His liability could not be in- 
creased by the failure to redeem of bis codefendants. 

One suggestion would seem to be conclusive: Suppose 
only one of the numerous defendants attempted to appeal, 
and the amount such defendant was decreed tou pay was one 
thousand dollars, would this Court listen to an argument 
in support of such appeal ? 

But the question has been so often before this Court that 
argument is unnecessary. We only refer to a few of the 
numerous cases heretofore passed on by the Court. 

Ex Parte Pheenix Ins. Co., 117 U.S. Rep., 367, and 
authorities cited by Chief Justice Waite. 


In the late case of Gibson vs. Shufeldt, 122 U.S. Rep., 27, 
a review is made of this whole subject. In closing that 
opinion Justice Gray said : 

“This result, as we have seen, is in accordance with a 
long series of decisions of this Court, extending over more 
than halfa century. During that period Congress has often 
legislated on the subject of our appellate jurisdiction with- 
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out changing the phraseology which had received judicial 
construction. The Court should not now unsettle a rule so 
long established and recognized.” 


The decision of the supreme court of Illinois, from which 


State this case comes, is in accordance with the decision of 


this Court. 
Farwell etal. vs. Becker et al., 21 N. E. Reports, 792 
(opinion filed June 15, 1889, and not yet reported 
in State Reports). 


From these authorities we think we are fully justified in 
asking that this appeal be dismissed. 


LuciEN BIRDSEYE, 
Attorney for Appellees. 
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Supreme Mourt of the Bnited States, 


OCTOBER TERM, 1889. 


M. M. WHEELER, N. N. BORAH, A. WINTERS, 
WILLIAM R. COX, ef ai, 
Appellants, 


vs. 


J. C. CLOYD, ELIZABETH H:. TAYLOR, LUCINDA A. 
WALKER, ¢é ai. 
| Appellees. 


Brief and Points for James C. Cloyd, John B. Cornell 
and others, Appellees ; On Motion to Dismiss 
Appeal, and on the Merits. 
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LUCIEN BIRDSEYE, 


Attorney and Of Counsel for James C. 
‘ CLoyp, Joun B. Cornet and others, 
Appellees, 
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Supreme Court of the Alnited States. 


OCTOBER TERM, 1889. 


No. 147. 


M. M. WHEELER, N. N. Boraun, 
A. WinteERS, WILLIAM R. Cox, 
et al, BRIEF AND POINTS 
Appellants : for James C. Cloyd, 
John B. Cornell and 
others, Appellees; In . 


vs. , @ases as consolidated ; 
On motion to dismiss 


J. ©. Croyp, Exizapetu H. Tay- \ ®pPpeal, and on the 
merits. . 
LOR. LuctinpA A. WALKER, : 


et al, 
Appellees. 


(The references are to the original or marginal pages of the Record.) 


This case comes before this court on appeal from a 
decree rendered by the Cireuit Court of the United 
States for the Southern District of Illinois, recovered 
by the appellees against the appellants, in certain con- 
solidated cases instituted and consolidated as herein- 


after set forth. 


First. 


The following is a concise abstract or statement of the 
case, presenting succinctly the questions involved, and 
the manner in which they are raised. 


>) 
I. 


Prior to April, 1859, the County of Wayne in Illinois 
had become the owner in fee of about 100,000 acres of 
land situated in that County. The title of Wayne 
County to such lands is conceded by all the parties to 
this controversy to have been good ; all said parties de- 
riving from the County their alleged titles to the lands 
in question herein. 


IT. 


The Legislature of Illinois, by Act approved Feb. 16, 
1855, chartered a corporation called the Mt. Vernon 
Railroad Company ; and on the same day chartered a 
corporation called the Belleville and Fairfield Railroad 
Company. By Act passed Feby. 14, 1857, the charter 
of the last mentioned Company was amended, its line 
of road was extended, and its name was changed to the 
St. Louis and Louisville Railroad Company. 


iil. 


On April 20, 1859. S. J. R. Wilson and T. M. Scott, 
acting as the Judges of the County Court of Wayne 
County, and claiming authority so to do under certain 
votes and proceedings of that County, executed to Isaac 
Seymour of New York City, a deed of trust and also a 
mortgage, both bearing date on that day, and which 
were on May 3rd, 1859, filed for record and recorded in 
the Office of the Clerk of the Cireuit Court and ez 
officio Recorder of said Wayne County. For deed of 
trust and mortgage, see Record, pp. 506-536, and 537- 
561. 
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On March 7, 1865, (Seymour having previously de- 
parted this life) John W. Kenicott, and others, as 
Complainants, and claiming to be holders of some of 
the bonds secured by such deed of trust and mortgage, 
filed their bill in chancery in the Circuit Court of the 
United States for the Southern District of Illinois, 
against the County of Wayne and the Mt. Vernon Rail- 
road Company as defendants, for the foreclosure of said 
mortgage and deed of trust. ‘The bill so filed appears 
in the present Record, pp. 464-470. ‘The bill was twice 
amended. The second amended bill, filed Oct. 1, 1866, 
appears in the present Record, pp. 470-490. 


V. 


* * 


The Mt. Vernon Railroad Company suffered default, 
and the bill was taken p70 confesso against it on June 
1, 1868; p. 639. A decree of foreclosure and sale was 
rendered June 18, 1865, on the Master’s report, pp. 
639-641, directing a sale of the railroad, with the Com- 
pany’s real estate, &c., &c. The Master made the sale, 
and reported the same to the Court ; pp. 642-3. Excep- 
tions to the report were overruled, and the report con- 


firmed and approved, p. 641. 


VI. 


The County of Wayne, on Dec. 7, 1870, interposed its — 
answer to the bill as amended ; See copy in Record, pp. 
491-8. Such answer in substance traversed all the alle- 
gations of the amended bill, and put complainants to 


proof thereof. 
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VII. 


On Jan. 2, 1871, after a hearing upon pleadings and 
proofs, the Circuit Court rendered a decree, pp. 498-9, 
that complainant’s bill be dismissed, with costs, on the 
ground that the proofs failed to show that at the date of 
the mortgage and deed of trust there was any line of 
railroad constructed or authorized to be constructed 
through Wayne County, with which the Mt. Vernon 
Railroad was joined, connected or intersected. 

The complainants thereupon prayed an appeal to the 
Supreme Court of the United States. 


Vill. 


Such appeal was heard in this Court at the December 
Term, 1872, and the decree appealed from was reversed 
and a new trial ordered; the case being reported as 
Kenicott .vs. The Supervisors of Wayne County, 16 
Wall. 452. 

In the statement of that case, pp. 453-462, the char- 
ters of the Mt. Vernon RR. Co. and the Belleville and 
Fairfield RR. Co. and the amendment thereto, and the 
proceedings of the County of Wayne thereunder, and 
the material parts of the deed of trust and mcrtgage 
are set forth with sufficient fullness, and are here re- 
ferred to as a part of this statement of facts. 


IX. 


Further testimony was taken in the Cireuit Court. 
After an interlocutory decree, and a reference to the 
Master, a final decree was rendered by the Circuit Court 
in June, 1874. See decree in Record, pp. 500-5. For 
case as reported, Kennicott vs. The Supervisors of Wayne 
County, see 6 Bissell, 138. 
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From that decree another appeal was taken to this 
Court, where in Oct., 1876, it was affirmed. Supervisors 
vs. Kennicott, 94 U. S., 498. 


AI. 


After such affirmance, and pursuant to the provisions, 
pp. 503-5, of the decree of June 25, 1874, as affirmed, 
John A. Jones, Master in Chancery, on Sept. 18th, 1877, 
sold the said lands to Taylor, Glenn, Goodwin, Broad- 
well and Crooks. as Trustees for the parties and benefic- 
laries in the decree named and provided for. 


XII. 


The time allowed for redemption from the sale having 
expired, and the lands not having been redeemed, the 
Master, on May 27, 1879, executed and delivered to 
Broadwell, to whom all the certificates of purchase of 
the lands so sold had been transferred, a deed for the 
lands so sold, which sale and vonveyance were reported 
to and approved by the Court. 

The proceeds of such sale, after deducting the costs 
of suit and expenses of sale, only amounted to about 
$620,000 ; leaving of the principal of the decree unpaid 
over $500,000, and interest. 


XIII. 


Thereupon, through and by proper and legal convey- 
ances made by Broadwell and his grantees, the appellee, 
James C. Cloyd, became the owner of the lands described 
in the schedule to his supplemental bill, Exhibits A and 
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B, pp. 25-29; the amount for which each parcel was 
sold by the Master being stated in the last column of Ex- 
hibit A, and none of said parcels of land bringing at the 
said sale more than S480. 


AIV. 


On Jan. 25, 1882, Mr. Cloyd filed in the U. 8. Circuit 
Court forthe Southern District of I}linois his supple- 
mental bill in Chancery for the enforcement of the 
rights acquired by such sale, purchase and conveyance ; 
joining as defendants therein Samuel Mundy and others, 
who were in possession of tlie land so owned by him by 
title derived under said foreclosure and sale ; pp. 14-29. 


XV. 


On Jam’ y 25, 1882, Chauncey T. Austin filed a like 
bill in Chancery in the same Court against Michael 
Book and others, with like allegations and schedules ; 
pp, 38-50. 


XVI. 


On Jan. 25, 1882, John B. Cornell filed a [ike bill in 
Chancery in the same Court against Thomas J. Petty- 
john and others, with like allegations and sehedules ; 
pp. 57-75. 

Kdwin Beecher, of Fairfield, []., was solicitor for the 
complainants in these three eases. 


XVII. 


On Jan. 26, 1882, Klizabeth H. Taylor, Henry M., 
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Alexander, as surviving Executor, &c. and others, by H. 
C. Whitney, their Solicitor, filed in the same Court their 
bill of complaint, pp. 90-107, setting forth in substance 
the same allegations as in the thre» bills already refer- 
red to, and praying for substantially like relief: The 
statements of the land, however, being set forth in the 
bill itself, and not in schedules annexed thereto, as in 
the other three bills. 


XVIII. 


On Jan. 2, 1884, an order was made in the Circuit 
Court, pp. 113-4, consolidating the four cases of Cloyd, 
Austin, Cornell and Taylor, above referred to, and di- 
recting that they thereafter progress as one cause under 
the title of the first cause : and leave was given to 
amend the bills in all of the cases to.make the same har- 
monious. : 


XIX. 


On April 4, 1884, Fernando B. Hane, on petition, pp. 
116-7, and order granting leave p. 114, filed his inter- 
vening petition, p. 117-143, claiming to be grantee of said 
Broadwell for portions of the lands so sold, and claim- 
ing in substance the same relief as in the bills to which 
he intervened, and additional relief by way of injune- 
tion. 


XX. 


To these bills and this petition, either before or after 
consolidation, various defendants interposed demurrers, 
and filed answers and pleas and answers; for which see 
Record, pp. 148-285. 


S 


The principal answer, pp. 265-285, sets up among other 
things, in substance, the same facts upon which as a cause 
of action the Supreme Court of Illinois,in Scates vs. King, 
110 Ill., 458, affirmed a decree rendered in the Circuit 
Court of Illinois for Wayne County, setting aside a con- 
veyance to Walter B. Scates under the foreclosure of a 
portion of the mortgaged lands as a cloud upon com- 
plainant’s title. 


Replications were file, p. 286-8 ; 398-9. 


XXII. 


On leave duly granted to the various parties, amended 
bills or intervening petitions were filed as follows: by 
W. L. Rolston, pp. 289-295; by James C. Cloyd, pp. 
297-316; by Lucinda A. Walker, pp. 317-388. 


AXITI. 


Proofs having been taken by the respective parties, 
complainants and defendants, pp. 422-704, the case 
was brought to hearing on pleadings and proofs, and on 
Jan. 25, 1886, the decree was rendered which appears at 
pp. 705-726. , 


The facts are found at pages 710-721, as follows : 


1. That on April 20, 1859, Wayne County, being the 
owner of the lands, &c. executed, &e. the mortgage and 
trust deed to Seymour. 


2. That the trnst deed and mortgage provided that, 
on default of payment of interest, the entire debt be- 
‘ame thereby due. 


3. That between April 20, 1857, (the date of the deed 
and mortgage), and March 11, 1865, Wayne County sold 
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its equity of redemption or residuary interest of, in and 
to sundry tracts of the same lands which had thereto- 
fore been conveyed by the mortgage and trust deed to 
Seymour, to sundry persons, specified in the decree. 


4. That the (original) bill, (of Kennicott and others, 
supra) was filed March 7, 1865, in the U. 8S. Circuit 
Court, against Wayne County and the Mt. Vernon 
Railroad Company, as the only defendants thereto ; that 
Wayne County was duly served with process and ap- 
peared in Court, new parties being made from time to 
time, and filed its answer, and after trial and appeal! to 
the U. S. Supreme Court, on June 25, 1874, a decree of 
foreclosure was duly entered in the Circuit Court against 
the County, and all said lands or such parts thereof, &c. 
were ordered to be sold at a decretal sale by the Master 
in Chancery ; that the decree was appealed trom to the 
U. S. Supreme Court, and there affirmed : and the prem- 
ises were sold by the Master on Sept. 18, 1887, in sepa- 
‘ate parcels, according to the legal subdivisions, and all 
the tracts were purchased at such sale by Goodwin and 
others, in separate tracts and in detail, according to the 
requirements of the decree ; and that under the terms of 
sale as ordered by the decree a redemption, as provided 
by the statute of Illinois for judicial sales, was allowed 
to the County of Wayne; that none of the tracts were 
redeemed from said sale ; and that at the expiration of 
the time of redemption the Master executed a deed for 
all of said tracts of land to Norman M. Broadwell, who 
was the assignee of the said certificates of purchase of 
the lands at such sale. 


5. That none of the parties so purchasing the equity 
of redemption or residuary interest of Wayne County 
between April 20, 1859, and March 11, 1865, were made 
parties to the suit to foreclosure ; nor did they appear 
in any way to the suit. 
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6. That on the hearing of said bill there was then due 
of principal and interest on the construction bonds the 
sum of $1,118,734.71 ; and that the Jands embraced in 
the mortgage and trust deed were ordered to be sold, or 
so much as might be necessary to produce that amount : 
‘and that at such Master's sale the total amount realized 
was $620,160.40, leaving unpaid and unprovided for by 
the sale a deficit of $498,574.91. 


7. There is then in the decree exhibited and shown a 
list or schedule of lands involved in the consolidated 
suit, and specified in said bills of complaint, with 
the names, respectively, of the several and _re- 
spective persons to whom the County of Wayne sold 
its equity of redemption ; and, as forming part of said 
list and sehedule, a statement of the present owners, 
respectively, of the title acquired by Goodwin, Taylor, 
Crooks, Broadwell and Glenn, and deraigued by mesne 
conveyances from the assignees of said parties and from 
said decretal sale: and as likewise forming a part of 
said list and schedule a statement of the amounts which 
were bid respectively at the said decretal sale for said 
tracts of land respectively. 

The schedule then sets forth the lands in question in 
this action, by the subdivisions, sections, townships and 
ranges thereof ; with the names of the purchasers from 
the County of Wayne of the equity of redemption, the 
present owners of such equity, the names of the com- 
plainants who are owners of the title to the respective 
tracts acquired at the decretal sale; together with a 
statement, as to each of the tracts, of the amount at 
and for which the same was bid off at such decretal 
sale. ; 

(It appears by such schedule that no one 
of the defendants, who is the present owner of 
the equity of redemption in the lands thus ac- 
quired under the decretal sale. owns lands amounting 
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in value to $5,000. In most cases, defendants own 
single 40 acre tracts; the amount of the bid upon 
which at the decretal sale, which fixes the amount to 
be paid on redemption as to the respective tracts, be- 
ing from $150 to $400. The amount bid on each parcel 
is less than $1,000, except as to four parcels, for which 
the amounts bid were, respectively, $1280, $1600, $2800 
and $1360. | 


AAIIT. 


As matters of law it is then decreed : 


1. That the opinions and decisions of the U. S. Su- 
preme Court on the appeals heretofore prosecuted from 
the Cireuit Court, and reported in 16 Wall., 452, and 
94 U. S., 498, are binding on the Court, and there is 
nothing in the Record or evidence in the case as con- 
solidated to invalidate the mortgage and deed of trust 
or the respective amounts found due the several parties 
to the suit as consolidated. Both the findings as to 
said several amounts so found due should be sustained. 


2. The purchasers from Wayne County, after the re- 
cording of the mortgage, took the lands purchased by 
them severally subject to the lien of the mortgage, 
and the proceedings to foreclose the trust deed and 
mortgage did not release or discharge this lien, so long 
as the mortgage debt remained unsatisfied. 

3. The purchasers from the County, both after the 
recording of the mortgage, and after the service of pro- 
cess on Wayne County on Mareh 11, 1865, cannot ac- 
quire tax titles as against the mortgagees or those ac- 
quiring title under the foreclosure sale. 

4. That the Master’s deed under the deeretal sale of 
Sept. 18, 1877, transferred to the several purchasers 


? 
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thereat an equitable right to so much of the mortgage 
debt as was bid upon each tract severally. 

5. That the /is peudens as to purchasers from the 
County attaches from the 11th of March, 1865, the date 
of the service of process on Wayne County ; and that 
on the facts averred in the several bills and sustained 
by the proofs purchasers of lands at the decretal sale, 
which were sold by Wayne County between April 20th, 
1859, and March 11, 1865, are entitled to file a bill in 
the nature of a supplemental bill against the parties 
holding title from the County, subject to the mortgage, 
to have the len of the mortgage enforced by a decree 


of foreclosure. 


6. It is then adjudged and decreed that each of the 
owners of the equity of redemption or residuary interest 
of the County of Wayne, of, in and to the several 
tracts of land purchased from the County between April 
20, 1859, and March 11, 1865, who had been already 
summoned or had appeared herein. or their assigns re- 
spectively, each acting for himself or herself, and not 


for any other, may and shall redeem the respective 


tracts of land, of which they at date of service on them 
respectively of process or entry of appearance respect- 
ively held and owned the equity of redemption or re- 
siduary interest of the County of Wayne, within or at 
the expiration of one year from this date, by paying 
into Court the amount for which each of said tracts of 
land was bid and sold at said decretal sale, for the use 
and benefit of the owners respectively under Title 
deraigned from said decretal sale of the tract or tracts 
so redeemed ; and that the judqment creditors respect- 
ively of any such persons so owning the equity of re- 
demption might or should redeem any tracls thereof in 
default of such parties so redeeming, at any time with- 
in three months of and after the said expiration of 
lelve months, by paying the amount so decreed to be 


| 
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redeemed from, in accordance with the statutes of the 
Stale of Illinois concerning redemptions from judicial 
sales; and also that the decree of foreclosure of June 
25th, 1874, hereinbefore referred to, should be vacated 
and annulled as to each and every tract, (but as to 
none others), thus redeemed as aforesaid ; and that in 
default of redemption, as provided for in the decree, 
that then, and from the date of the expiration of such 
period of limitation, all rights of such owners of the 
said equity of redemption, or their respective assigns 
so failing to redeem, should be forever barred and fore- 
closed of their equities of redemption, and of all rights 
of, inand to said lands of any kind or nature ad- 
versely to the owners under titte deraigned from said 
decretal sale; and that each and all of said defendants 
so being barred and foreclosed, and their agents, é&e. 
should from and after the expiration of said fifteen 
months cease to exercise any acts of ownership over said 
lands, and should at once thereafter vacate, abandon 
and leave the same, and never inltermeddle any Jurther 
therewith under pain of being considered in contempt 
of Court ; and that the respective titles of said several 
tracts of land not so redeemed should be and they were 
confined in said several parties so owning the same by 
title deraigned from said decretal sale as aforesaid, 
and their assigns ; and that any tax deed or certificate 
to any such tract of land not thus redeemed which may 
belong to any such person thus entitled but failing to 
redeem such tract, is hereby declared to be vacated, 
annulled and for nothing taken hereafter. 

Costs are then declared to be adjudged against and 
distributed among the claimants under the equity of re- 
demption or residuary interest of the County of Wayne 
who have been summoned in the case, or have entered 
voluntary appearance therein, in proportion to the 
respective amounts so required to be paid by them 
respectively to redeem hereunder, whether they redeem 
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or not, except that each party defendant shall be taxed 
costs of service on him or her; and that several execu- 
tions issue therefor against defendants respectively ; and 
that the cause be continued for the report of the Master 
m Chancery on all matters referred to him therein. 


XAIV. 


Thereupon, at the Jany Term, 1885, the respondents 
presented their petition for a rehearing of the said 
decree, pp. 727-731 ; the first cause assigned for the re- 
hearing being ‘‘that the result of the decree in said 
cause would be a great hardship to the respondents, as 
there is not enough in amount in any case to allow an 
appeal.’’ 

Further alleged errors intervening in the decree are 
set forth at pp. 728-34. 

In very tender consideration of the rights of defend- 
ants, and lest some error should have intervened ina 
decree which would not be subject to review upon 
appeal, the case was again carefully considered by 
Judges Treat and Blodgett, sitting together for that 
purpose, and on March 29, 1886, the motion fora re- 
hearing was denied ; p. 732-3. 

Even after this full reconsideration, the motion for a 
rehearing was opened and continued until the next 
Term. It was then renewed beforethe same Judges, Mr. 
Justice Harlan, the Circuit Justice, sitting with them, 
because of the conceded non-appealability of the decree. 
It was by them again heard, and was, on June 10, 1886, 
denied on the merits, and the decree of March 29, 1886, 
affirmed ; p. 734-5 


AXV. 


Thereupon, on July 13, 1886, some of the defendants 
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prayed an appeal from the final decree, to operate as a 
supersedeas, which seems to have been allowed on their 
entering into a bond to complainants in $5,000, condi- 
tioned, Xe. 

On August 5, 1886, defendants who had prayed the 
appeal, filed their petition for severance from the de- 
fendants refusing to join in the appeal and filed their 
appeal bond. Such petition appears at pp. 741-756. 

The assignment of errors appears at pp. 766-7. 


Second. 


Upon these facts the following Points are presented : 


First Point. 


This Court has no jurisdiction of the present appeal, 
the matter in dispute not exceeding $5,000. 
U. 8. R. S. Sec. 692; Act of 16th Feby, 1875, Ch. 77, 
§ 3: 18 Stat., 316. 


And the appellees move to dismiss the appeal on this 
ground. They have given notice of such a motion, and 
submit herewith such notice with proof of service. 


I.— No one of the appellants is interested to an amount 
exceeding $5,000, which amount is required to give this 
Court jurisdiction of the appeal. 


II.—That the decree appealed from is not a joint de- 
cree, and imposes no joint debt, liability, or obligation, 
appears plainly from the Record. 

It provides, p. 723, ‘‘ that each of said owners of the 


16 


said equity of redemption, * * * each acting for 
himself or herself, and not for any other, may and shall 
redeem the respective tracts of land of which they * * * 
hold and own the equity of redemption, * * * by 
paying into this Court the amount for which each of 
_said tracts of land was bid and sold at said decretal sale, 
for the use and benefit ’’ of the respective complainants. 

And an examination of the schedule in the decree, pp. 
715-721, shows that no one of the appellants will be re- 
quired, in order to redeem all the lands owned by him, 
to pay an amount equal to or exceeding $5,000. 

Under this decree, therefore, any one defendant can 
relieve himself from further liability by paying the 
amount for which the land claimed by him was sold ; 
such amount being in every instance far less than $5,000. 
If every other defendant fails to comply with the terms 
of the decree, such failure cannot affect him. His lia- 
bility cannot be either increased or diminished by the 
redemption, or the failure to redeem, of his co-defend- 
ants, one or all. 

Suppose there were only one defendant, and the 
amount to be paid by him on redemption was only $1,000, 
and he attempted to appeal; or suppose that all the 
other defendants in the present case made redemption, 
leaving only one refusing to redeem, and the amount 
due from him being only $1,000: Would this Court listen 
to an argument in support of either of those appeals ¢ 


III.—Several defendants against whom decrees of that 
character have been rendered cannot consolidate the 
amounts awarded against them, and by a joint appeal 
give this Court jurisdiction. 

After the discussion which this point has received in 
this Court, it is neither necessary nor proper to argue 
this question at length, or cite in full the authorities. 
We submit that under the rules laid down by this 
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Court in Gibson os. Shufeldt, 122 U. S. 27, and the au- 
thorities there cited, the appeal must be dismissed. 

The adjudicated liability of each of these appellants 
to the appellees is several. 

It is now the settled law of this Court that, where the 
value involved in the claim of any party appealing is 
less than the jurisdictional amount, whether such ap- 
pellant be a plaintiff seeking reversal of the rejection of 
his claim, or a defendant seeking escape from a_ verdict 
or judgment against him, the right of appeal of such 
party is several and distinct: and where he could not 
appeal if he were the sole appellant, he cannot gain the 
right to appeal by consolidating his claim wiht the 
claims of others, whether the same are or are not of the 
jurisdictional amount; although any one appellant 
whose several demand or interest exceeds the jurisdic- 
tional amount may appeal. 

The present ease is on all fours with the following 
cases. 

Oliver vs. Alexander ; 6 Pet. 143. 

Rich vs. Lambert ; 12 How. 541. 

Ex parte Balt. & O. R. R. Co.; 106 U.S, 5. 

Farmers’ Loan and Trust Co. vs. Waterman, id. 265. 
Hassall vs. Willcox ; 115 U. S. 598. 

Stratton vs. Jarvis ; 8 Pet. 4. 

Spear vs. Place ; 11 How. 522. 

Seaver vs. Bigelow ; 5 Wall. 208. 

Terry vs. Hatch ; 93 U. 8. 44. 

Russell vs. Stansell, 105 id. 303. 

Chatfield vs. Boyle ; 105 id. 231. 

Paving Co. vs. Mulford ; 100 id. 149. 

Schwed rs. Smith ; 106 id. 188. 

Hawley os. Fairbanks ; 108 id. 543. 

4th National Bank vs. Stout; 113 id. 684. 

Ex parte Phoenix Ins. Co.; 117 id. 367. 

Tupper vs. Wise and Lynch rs. Bailey, 110 id. 398: 
400: Compared with Friend »s. Wise, 111 U. 8. 797. 
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Henderson os. Wadsworth, 115 id. 64. 
Stewart vos. Dunham, 115 id. 61. 
Estes os. Gunter, 121 id. 183. 


-The same rule was followed in the Supreme Court of 


Illinois, in an analogous case under a similar statute. 
Farwell vs. Becker, in June, 1889; 21 N. E. Rep. 792. 


Point Second. 


If the motion to dismiss the present appeal shall be 
denied, and the Court shall proceed to an examination 
of the appeal upon the merits, we submit that substan- 
tially every alleged error pointed out in the Assignment 
of Errors, pp. 766-7, has been already decided by this 
Court against the appellants, in 16 Wall. 452, and 94 U. 
S. 498. It is neither necessary nor becoming to re-argue 
the same. Attention will, therefore, be given, although 
very briefly, only to such matters pointed out in the 
Assignment of Errors as are not clearly covered by those 
previous decisions of this Court. 


And if attempt is seriously made to sustain either of 
the Errors assigned, the appellees will claim the right 
to submit further argument in reference thereto, by 
reason of the conduct of the appellants in withholding 
the printed Record in this case, so as to give appellees 
less than ten days for the examination of such Record, 
and the preparation of their Brief and Points therein. 


ly 
Point Third. 


The Cireuit Court clearly had jurisdiction of the 
Several bills of the appellees. Such bills were simply 
supplemental bills to carry into complete effect the prev- 
ious decrees of the Court affirming the rights of the 
holders of the bonds secured by the original watt 
and trust deed. 

All the bills which by the order of Jan. 2d, 1884, p. 
113, were consolidated, were in form purely supple- 
mental bills to carry into full effect the decree in the 
original foreclosure suit. The bill of Taylor, Alexander 
and others against Bozarth and others, pp. 90-106, ex- 
pressly prayed at p. 103, that it be taken as supplemental 
to the original bill in the Kennicott.case. And by the 
consolidation that part of this bill became a part of all 
the other bills. 

The Court below properly held, p. 722- 3, ** that, upon 
the facts averred in the several bills and sustained by 
the proof,’ the several complainants in the supple- 
mental bills as ‘* the purchasers of Jands at the decretal 
sale which were sold by Wayne County between April 
20th, 1859, and March 11th, 1865, ave entitled to file a 
Lill in the nature of supplemental bill against the par- 
ties holding title from the County subject to the mort- 
gage to have the lien of the mortgage enforced by a 
decree of foreclosure.”’ 

It needs no argument to establish that every Court 
has jurisdiction and power by supplemental pro- 
ceedings, whether in the form or under the name of 
a supplemental bill, or of a petition or other proceeding 
at the foot of its former judgment or decree, to carry 
the same into full effect, and to afford to all the parties 
entitled thereunder the relief which the Court has 
already adjudged to them. 
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Point Fourth. 


It was a proper part of the decree sought to be ap- 
pealed from to hold that, after the recording of the 
mortgage and the service of process on the mortgagor 
in the foreclosure suit, the purchasers from the mort- 
gagor could not acquire tax titles as against the mort- 
gagees or those acquiring title under the sale at the 
foreclosure of that mortgage. 

To hold otherwise would be to enable mortgagors, or 
those claiming under them, to avoid the title of their 
mortgagees by their mere omission to pay the taxes im- 
posed upon the mortgaged property. 

Especially would such a holding be monstrous, and in 
violation of all equity, when, as was the fact in the 
case at bar, the mortgagor was the party imposing the 
taxes, and having the motive, the inducement and 
power to make those taxes as burdensome as possible, 
for the purpose of inflicting that precise wrong upon 
the mortgagees and their grantees. 


Point Fifth. 


The decree appealed from properly holds, p. 722, that 
the Master’s deed under the decretal sale transferred 
to the several purchasers thereat an equitable right to so 
much of the mortgaged property as was bid for each 
tract separately. 

No argument is required to show that, when a party 
at a sale of mortgaged premises under the decree of a 
court of equity purchases a part thereof at a specified 
sum, paying over that sum through the Court to the 
mortgagee, and receiving the conveyance from the Court 
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through its officer, if the title acquired for any reason 
proves incomplete or defective, or requires further action 
of the court to assure to the purchaser what he believed 
he was purchasing and what the court undertook to sell: 
the purchaser acquires by subrogation a several and dis- 
tinct equitable right to so much of the mortgage debt as 
he has satisfied by the payment of his purchase price, 
and also an equitable interest in the land conveyed to 
him. The Court, if the defect in the title be one in re- 
gard to the manner of proceeding, has the power and is 
under the duty to perfect, upon a hearing of the parties 
the subrogated right so acquired ; and that hearing may 
be had by a supplemental bill, or other proceeding of 
that character upon the foot of or based upon the orig- 
inal decree. And wherever there was jurisdiction to 
render the original judgment, there is jurisdiction in the 
same Court by proper proceedings to make effectual the 
original adjudication. -? 


Point Sixth. 


There was no violation in the Court below of Sec. 728, 
R. 8. U. 8., The rights presented were purely equitable 
and of equitable cognizance. The appellees had no 
remedy at law whatever. 


Point Seventh. 


There was no fraudulent transfer of title, nor was the 
jurisdiction of the Circuit Court to render the decree in 
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question acquired thereby, or by any wrongful act, 


transfer or proceeding whatever. 

The reference in appellant’s brief to p. 419 is merely 
to a motion made before decree, verified on information 
and belief by one of the Attorneys. No evidence what- 
ever to that effect was submitted to the Court as the 
foundation for its decree. 

Nor is there the least proof that any suit had been 
brought in the State Court of Illinois by either of the 
appellants, or against either of the appellees, or in 
regard to any of the lands covered by the decree below. 

If the decree below covers, or is claimed to cover, any 
land as to which there was a disclaimer in that Court, 
the fact must have been owing to a simple oversight. 
It ought to have been corrected in the Court below. It 
might have been corrected there on one of the motions 
for rehearing. But it was to be corrected on the appli- 
cation of the parties making the disclaimers, and not 
upon an appeal from the decree: especially when that 
appeal is taken by other parties than those who made 


the disclaimers. 


Point Eighth. 


The 13th Assignment of Error is frivolous, or worse 
than that. 

The Record shows, Placita, p. 1, that Judge Blodgett 
was ‘‘ designated and appointed by the Circuit Judge 
to aid in holding a Circuit Court in said Southern 
District of [Illinois by virtue of Section’’ 596 of the 
R. 8. U. S. ‘‘ for the purpose of. hearing the cause here- 


inafter named.’’ 
That statute expressly makes it the duty of the Cir- 
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cuit Judge, ‘‘ if in his judgment the public interest so 
requires, to designate and appoint * * * the dis- 
trict judge of any judicial district within his circuit to 
hold a district or circuit court in the place or in aid of 
any other district judge within the same circuit.” 

The designation averred at p. 1 to have been made is 
conclusive evidence that in the judgment of the Circuit 
Judge the public interest required Judge Blodgett to 
sit in this Circuit Court, and take part in the hearing 
and decision of the present case. 

Of course, the exercise of that discretion is not here 
open to review: no machinery whatever being provided 
by the law for that purpose. 


Point Ninth. 


The present appeal should be dismissed with costs, 
upon the motion made for that purpose. If the Court 
proceed to an examination of the merits, the decree 
should be affirmed upon the merits, with costs. 


LuciEN BIRDSEYE, 
Attorney and of Counsel for James 
C. Cloyd, John B. Cornell, and 
others, appellees, 
No. 170 Broadway, 
New York City. 
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H. S. LITTLE, RECEIVER, &C., VS. S. D. BOWERS, COMPTROLLER, &C. 1 


1 New JERSEY, 88 : ° 


The State of New Jersey to Samuel D. Bowers, comptroller of the city 
of Elizabeth, and the City of Elizabeth, Greeting : 


[SEAL. ] We, being willing for certain reasons to be certified of 
and concerning a certain tax levy and assessment of the 
city of Elizabeth for the taxes for the year eighteen hundred and 
seventy-six upon certain property of the Central Railroad of New 
Jersey, to wit: Docks and land piers 8 and 9; dock and water front 
from the creek to Marshall street; shops and land along the sound 
between the Delaware, Lackawanna and Western railroad front and 
Livingston street, except five acres exempt by charter; lots numbers 
eleven hundred and sixty-six to twelve hundred and twenty-two, 
inclusive, East Broad street, in said city of Elizabeth, and about 
four acres of land near the depot; and of a statement as to when, 
to whom, and for how long said property was sold for said taxes, 
where sold by said city, do command you that said assessment and 
the proceedings for said property for said taxes you certify and 
send to our supreme court of judicature, to be held at Trenton on 
the first Tuesday of November next, that therein may be done what 
of right and according to the constitution and the laws of the State 
of New Jersey ought to be done. 
Witness Mercer Beasley, Esquire, chief justice of our said supreme 
court, at Trenton, this sixth day of November, eighteen hundred 


and eighty-two. 
BENJ. F. LEE, Clerk. 
WILLIAM R. WILSON, Attorney. 


2 Indorsed: “ New Jersey supreme court. Henry 8. Little, 
receiver of the Central Railroad Company of New Jersey, 
pl’ff, vs. Samuel D. Bowers, comptroller of the city of Elizabeth, & 
the City of Elizabeth, def’ts. On certioram. ‘Taxes for 1876. Writ 
returnable Nov’r term, 1882. W.R. Wilson, pl’ff’s att’y. Allocatur. 
Bb. Van Syckel, jus. sup. ct. Nov. 6, 1882.” 
5) New Jersey Supreme Court. June Term, 1884. 
SAMUEL D. Bowers, Comptroller, We., ) 
ads. . On Certiorari. Taxes, 1876. 
Henry 8. Lirrie, Receiver, &c. ( 
The court having heard the argument of counsel and inspected 


the assessment removed by the writ in the cause and duly con- 
sidered the reasons filed— 

It is ordered that said assessment be in all things affirmed, with 
costs to be taxed. 

Entered August 25th, 1884. 

On motion of— 


FRANK BERGEN, Att'y. 
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I, Benj. F. Lee, clerk of the supreme court of the State of New 
Jersey, do certify that the foregoing is a true copy of an order made 
in the above-stated cause by said court and entered in the minutes 
thereof. : 

In testimony whereof I have hereto set my hand and the seal of 
said court, at Trenton, this fourth day of June, A. D. eighteen hun- 
dred and eighty-five. 

[ SEAL. | BENJ. F. LEE, CVk. 


Indorsed: “ New Jersey supreme c’t. Samuel D. Bowers, comp- 
troller, &c., ads. Henry 8. Little, receiver, &c. On certiorari. Copy 
of judgment. Frank bergen, att’y.” 


4 Order. 


The court having heard the argument of counsel and inspected 
the assessment removed by the writ in the cause, and duly consid- 
ered the reasons filed— 

It is ordered that said assessment be in all things affirmed, with 
costs to be taxed. 

Entered August 25, 1854. 

On motion of— 


FRANK BERGEN, Att’y. 


I, Benjamin F. Lee, clerk of the supreme court of the State of 
New Jersey, do certify that the foregoing is a true copy of an order 
made in the above-stated cause by said court, and entered in the 
minutes thereof. ; 

In testimony whereof I hereto set my hand and the seal 
[u.s.] of said court, at Trenton, this fourth day of June, A. D. 
eighteen hundred and eighty-five. 


BENJ. F. LEE, Clerk. 


Therefore it is considered that the said Henry S. Little, receiver 
of the Central Railroad Company of New Jersey, prosecutor, take 
nothing by his said writ, and that the said Samuel D. Bowers, comp- 
troller, &c., and the said City of Elizabeth do go thereof without 
day, &c.; and it is further considered by our said court here that 
the said Samuel D. Bowers, comptroller, &c., and the said City of 
Elizabeth do recover against the said Henry S. Little, receiver, &c., 

for his costs and charges by him about his defence in 

D this behalf laid out and expended by the court, now here ad- 

judged to the said Samuel D. Bowers and the City of Eliza- 

beth, and with their assent according to the form of the statute in 

such case made and provided, and that the said Samuel D. Bowers 
and the City of Elizabeth have execution thereof. 

Judgment signed this 25th day of August, 1884. 

: | M. BEASLEY, Ch. Jus. 


_s 
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6 New Jersey Supreme Court. 


Henry S. Lirrie, Receiver of the Central ) 
Railroad Company of New Jersey, On Certiorari for Taxes 
VR. for the years 1876, 
SamurL D. Bowers, Comptroller of the { 1877,1878,1879,1880, 
City of Elizabeth, and The City of ast 1881, and 1882. 
abeth. 


Statement of facts to be used on the argument of the above writs of 
certiorari, for the above years, on lands in the oity of Elizabeth. 


I. The Central Railroad Company of New Jersey is the owner of 
a tract of land of twenty acres on Staten Island Sound, at Elizabeth- 


port, and distinguished on a map hereto annexed and marked No. 


1, and is at the terminus of the railroad at the sound, and so used 
before the extension to Jersey City in 1864. 

II. The Central Railroad Company of N. J. is also the owner of a 
tract of land of about four acres, also at Elizabethport, at the place 
where the Elizabeth and Newark railroad, the Long Branch rail- 
road, and the Central railroad main track from Elizabeth to New 
York intersect, and on which is situated the depots on the annexed 
map marked No. 2. wh 

3. The Central Railroad Company of New Jersey is also the 
owner and in the occupation of the tract of land on East Broad 
street, near the crossing of the Central railroad and Pennsylvania 
railroad tracks, and containing about four acres, and on which is 

located the engine-house, superintendent’s office, and part of 
7 the same tract is used as a delivery yard, and shown on map 
No. 3, with the railroad tracks on the same. 

All the above tracts were assessed by the city of Elizabeth for 
municipal, State, and county taxes, for the years 1876, 1877, 1878, 
1879, 1880, & 1881, and 1882, which amount to about $18,000, be- 
sides interest. The exact amount wiil be furnished to the court if 
deemed necessary. 

It is conceded that the said Central Railroad Company never ae- 
cepted the provisions of any of the general laws respecting taxation 
of railroad corporations, but claims only to be taxable under the 
provisions of its charter and supplements, and has up to this time 
and during the years mentioned been so taxed and paid to the 
treasurer of the State the taxes under the 8 section of the act of 
1854, and that the said act was accepted within the six monthsa; and 
the question in dispute 1s whether the company is taxable by the 
said city of Elizabeth for State, county, and municipal taxes on the 
land in question. 

On the property described on map 1 is located the machine and 
repair shops, and also the wharves and piers. 

The laws referred to are contained in the pamphlet submitted with 
the case. The location of the property and buildings and tracks and 
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neighboring streets are correctly laid down on the maps herewith 
submitted. 


W. R. WILSON, 
Alt’y of Prosecutor. 
FRANK BERGEN, 
Att’y for Defendants. 


(IIere follow maps marked pp. 8, 9, 10, & 11.) 


12 New Jersey Supreme Court. 


Henry 8S. Lirtre, Receiver, &c., 
. v. 
SAMUEL D. Bowers, Comptroller, &c. 
On certiorari to review taxes for the years 1876 to 1881, both inclusive, 
levied under the act of April 2d, 1878, Rev. —, p. 1166. 


For the prosecutor, W. R. Wilson and B. Williamson. 
For the defendants, Frank Bergen. 


The opinion of the court was delivered by Dixon, J.: The claim 
of the Central Railroad Company in this case is that by force of the 
supplement to the act to incorporate the Somerville and Easton Rail- 
road Company, approved March 17th, 1854(Pamph. L., p. 524), and 
the company’s written assent to and acceptance of the same, an irre- / 
pealable contract was made between the State and the corporation : 
to the effect that the latter should annually pay a tax of one-half of 
one per centum upon the cost of the road, and that no other tax or 
impost should be levied or assessed upon the company. 

If the question were an open one I should have no hesitation in 
reaching the conclusion that the power of taxation could not be 
made the subject of contract by the Legislature; that it was en- 
trusted to the Legislature to be exercised and not to be destroyed 

or abridged ; that as it resided in our prototype, the English | 
13 Parliament, unimpaired by acts of previous sessions of that 

body, so it was possessed by our Legislature, unfettered save 
as fundamental law restrained it, and that the constitutional clause 
protecting contracts could not, witn reason, be extended to what in 
all our history has been regarded not as a bargain between parties at 
liberty to assent or dissent, but as an exertion of sovereign power 
controlling the willing and unwilling alike; but, unfortunately, as 
I think, the question is closed by judicial decisions which no court 
in this State can disturb, and, uniess these decisions shall be re- 
versed, it must be conceded that the Legislature has power to barter 
away this essential attribute of government. 

But in view of the extraordinary character of this power, of the 
great inconvenience consequent upon even its occasional use, of the 
utter destruction of government that would follow its frequent and 
impartial exercise, courts must feel constrained to decide that it has 
been put in force only when the opposite judgment cannot be formed 
by a rational mind. If to duubt whether the State has parted with 
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any public right is to be resolved that it has not, certainly language 
can scarcely express the reluctance of courts to infer that this most 
important of all publie rights has been surrendered. 

With these prepossessions, then I come to consider whether the 
alleged contract was made. 

The act of March 17th, 1854, is a supplement to the charter of the 
Somerville and Easton Railroad Company, which was granted Feb- 
ruary 26th, 1847. On February 14th, 1546, the Legislature passed 
a general law concerning corporations (Pamph. L., p. 16), the sixth 

section of which enacted that the charter of every corporation 
14 which should thereafter be granted should be subject to alter- 

ation, suspension, aid repeal in the discretion of the Legisla- 
ture. This provision did not bind subsequent legislatures so that 
they coald not grant irrepealable charters, but it created a law which 
‘an never justly be put out of sight in determining whether any 
charter granted was designed to be irrepealable. 

All acts of the Legislature are performed in contemplation of ex- 
isting laws and repeals by implication are not favored, and hence 
this law of 1846 is to be considered as embodied in every corporate 
charter thereafter passed unless a purpose to exclude it be plainly 
perceived. 

In the charter of the Somerville and Easton Railroad Company, 
approved in 1847, no intimation of such a_ purpose exists, nor does 
there in the supplement of 1854, unless it be found in the ninth see- 
tion thereof, which declares that the supplement shall take effect 
only in case within six months after its passage the company shall 
file a written assent to and acceptance of all its provisions. 

This clause is relied upon to establish the irrepealable contract. 

But it appears to me to be entitled to no such scope. It is the 
general rule that the charters of private corporations become opera- 
tive only upon their acceptance by the persons interested. 

Sometimes this acceptance is presumed from the advantageous 
character of the grant. Sometimes it is indicated by an exercise of 
the powers granted. In the present case the Legislature close to 
require that it should be evidenced by an express declaration made 
within a limited time, but whether the needed assent is to be given 
in one form or another seems of little importance in determining 

the nature of the rightsconferred. ‘Theselection of any form 
15 should not give rise to an inference that it was intended 

to repeal pro hac vice a prior law otherwise consistent with 
thecharter, and so to abridge the taxing power of the State. Whether 
the assent of the company was necessary for the efficiency of this 
supplement may be doubted, but since it so materially enlarged the 
powers and correlative duties of the corporation the Legislature 
might have fairly considered it to be more than an alteration of the 
charter, and in that aspect the requirement of a prompt and formal 
acceptance was only a reasonable precaution. ‘his is all the sig- 
nificance that should be ascribed to the section in question. 

But itis said that the decision ofthe Supreme Court of the U nited 
States in New Jersey v. Yard, 95 U. S., 104, necessitates the oppo- 
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site conclusion. I do not think so. That case and the present are 
quite dissimilar in the following important particulars : 

1. The charter of the Morris and Essex Railroad Company was 
granted in 1835, and therefore was not affected by the law of 1846 
above mentioned, and the Federal court seems to have been un- 
willing to hold that the act of 1846 was applicable even to subse- 
quent amendments of that charter. This left the power of altera-. 
tion dependent on a supplement passed in 1836, which expressly 
confined the power to itself and the original charter. The claim of 
exemption rested upon a supplement passed in 1865, which the 
court, therefore, adjudged to be an absolute grant; but in the case 
before us there can be no doubt of the propriety of interpreting the 
charter of the Central Railroad Company and its supplements with 
the act of 1846 in view. 

2. The acceptance required from the Morris and Essex Railroad 

Company by the supplement of 1865 was not of the whole act, 
16 but only of the section imposing the tax, as if it were de- 

signed to ‘put that section.upon some other footing than the 
rest of the statute; but in the Central Company’s act of 1854 the 
acceptance was to embrace all the provisions of the statute, so that 
the taxing clause is in no way specialized. 

3. In the Morris and Essex Company’s case the supreme court 
regarded the State’s right to tax the company as a vexed question 
prior to 1865, which the Legislature desired to have settled, and 
which, therefore, seemed to be in a posture for adjustment by con- 
tract; but it does not appear that before the act of 1854, or ever 
until recently, any dispute was raised against the power of the State 
to tax the Central Company, or that, in assenting to that supple- 
ment, the company was yielding any consideration for what, if the 
present claim be good, possessed enormous value. 

4. The language of the section imposing the tax upon the Morris 
and Essex Railroad Company is itself suggestive of a contract for 
exemption. It declared that the tax should be in lieu and satis- 
faction of all other taxation or imposition whatsover by or under 
the authority of this State or any law thereof. In the Central Com- 
pany’s act of 1854 no such terms are used; it simply directs a tax 
of one-half of one per centum to be paid, provided that no other tax 
or impost shall be levied or assessed upon the said company. This 
proviso I understand to be merely a declaration that the Legisla- 
ture then intended that the company should not then be chargeable 
with any other tax than the one-half of one per centum: Without 
the proviso it might have been claimed that the tax act of March 3rd, 
1854 (Pamph. L., 296), subjected all the real and personal estate of 
the company to taxation ; with it such an inference was rebutted. 


17 These differences between the situations of the two com- 
panies involves the main grounds on which the Supreme 
Jourt of the United States based its decision, and they deprive the 
present claim of any support from the judgment of that high tribu- 
nal. 
The taxes under review should be aflirmed, with costs. 
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18 New Jersey Court of Errors and Appeals. 


Tue Srare, Henry S. Lirrie, Re- } 
ceiver of the Central Railroad Com- 
pany of New Jersey, Plaintiff in 
[error, In Error to Review Judgment 

and - on Certiorari for Taxes for 

SamueL D. Bowers, Comptroller of the year 1876. 
the City of Elizabeth, and The 
City of Elizabeth, Defendants in 
I-rror. 
(Returnable June 6, 1885.) 
Similar writs were taken out to review judgments given on writs 

of certiorari to review assessment for taxes for the years 1877, 1878, 

1879, 1880, 1881, and 1882, the same statement of facts being used 

in each case. 


19 New Jersey, 7o wit: 


The State of New Jersey to our justices of our supreme court, Greet- 
ing: 
Because in the record and proceedings and also in the giv- 
[u.s.] ing of the judgment in a plaint which Was in our said su- 
preme court before you between Henry 8S. Little, receiver of 
the Central Railroad Company of New Jersey, being the prosecutor, 
and Samuel D. Bowers, comptroller of the city of Elizabeth, and 
The City of Elizabeth, defendants, on a certiorari issued out of our 
said supreme court to the said Samuel I). Bowers, comptroller of 
the city of Elizabeth, and the City of Elizabeth, directed to review 
the taxes for the year 1876 levied on said railroad property in said 
city of Elizabeth and specified in said writ of certiorari, as is said, 
manifest error hath intervened to the great damage of the said 
Henry 8S. Little, receiver of the Central Railroad Company of New 
Jersey, prosecutor as aforesaid, as by his complaint we are informed, 
we, being willing that the error, if any there be, should in due man- 
ner be corrected and full andvspeedy justice be done to the parties 
aforesaid in this behalf, do command you that if judgment be there- 
upon given, then you send, distinctly and openly, under your seal, 
the records and proceedings and plaint aforesaid, with all things 
touching and concerning the same, to our court of errors and ap- 
peals, before the judges thereof, on the sixth day of June next and 
this writ, and that, the records and proceedings aforesaid being in- 
spected, we may cause to be further done thereupon what of right 
and according to law ought to be done. | 
Witness our chancellor end president judge of our said court of 
errors and appeals, at Trenton aforesaid, the twenty-second 
20 day of May, in the year of our Lord one thousand eight hun- 
dred and eighty-five. 
HENRY C. KELSEY, Clerk. 
WILLIAM R. WILSON, Attorney. 
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The answer of the justices of the supreme court of New Jersey 
within named, the record and proceedings whereof mention is within 
made, with all things touching and concerning the same, we do cer- 
tify to the court of errors and appeals, in a certain schedule to this 
writ annexed, as within we are commanded. 


M. BEASLEY, ©. J. [t. s.] 


Indorsed: “ New Jersey court of errors, &c. Henry S. Little, 
receiver, &c., pl’ff in error, vs. Samuel D. Bowers, comptroller of the 
city of Elizabeth, & The City of Elizabeth, def’ts in error. Writ of 
error. Ret’ble June 6th, 1885. William R. Wilson, att’y for pl'ff 
in error. Filed June 6, 1885. Henry C. Kelsey, clerk.” 


21 New Jersey Court of Errors & Appeals. 


Tue Stare, Henry S. Lireie, Receiver of the Central ) 
Railroad Company of New Jersey, Plaintiff in Error, | 
Us, >In Error. 
SaMuEL D. Bowers, Comptroller of the City of Elizabeth, [ 
and The City of Elizabeth, Def’ts. 


22 Afterwards, that is to say, on the sixth day of June, eighteen 

hundred and eighty-five, in the court of errors and appeals, 
comes the said Henry S. Little, receiver of the Central Railroad 
Jompany of New Jersey, by William R. Wilson, his attorney, and 
says that in the record and proceedings aforesaid and in the judg- 
ment aforesaid there is manifest error in this, to wit, that by the 
record aforesaid it appears that judgment in the plea aforesaid was 
given against the said Henry 8. Little, receiver of the Central Rail- 
road Company of New Jersey, when, by the law of the land, on the 
reasons assigned in the said supreme court and upon the case made 
up and submitted to the said court, and for other reasons, judgment 
iu the said plea ought to have been given for the said Henry S. 
Little, receiver of the Central Railroad Company of New Jersey, 
and against the said Samuel D. Bowers, comptroller of the city of 
Elizabeth, and the City of Elizabeth; therefore in this there is 
manifest error. 

And further there is manifest error in this, viz: 

1. Because the said Samuel D. Bowers, comptroller of the city of 
Elizabeth, and the City of Elizabeth had no right or power to make 
the said statement and valuation and assessment for taxes for the 
year 1876 on which the said writ of certiorari is based. 

2. Because the act of April 2, 1873, entitled “An act to establish 
just rules for the taxation of railroad corporations and to induce 
their acceptance and uniform adoption,” does not apply to or include 


the prosecutor or the charter of the said Central Railroad Company. 


of New Jersey. 

3. Because if the said act does in terms apply to the said charter 
of the said Central Railroad Company of New Jersey, it is contrary 
to and in violation of the Constitution of the United States and of 
the State of New Jersey, and therefore null and void. 
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23 4. Because the said statement and valuation and assess- 

ment for taxes heretofore made are without any sufficient 
legal authority, contrary to law, and in violation of the vested rights 
of the prosecutor and the Central Railroad Company of New Jersey 
and erroneous in form and substance. 

5. Because the said Central Railroad Company of New Jersey, bv 
its charter and supplements thereto, is exempt from any further 
imposition of taxes, and particularly from the taxes involved in 
this suit, because the plaintiff in certiorari claims the benefit of the 
provisions of the charter and the supplements thereto as a contract 
between the State of New Jersey and the said company. 

6. Because the said Central Railroad Company of New Jersey 
claims exemption by reason of a contract with the State of New 
Jersey, created by acts of the Legislature, as hereinafter set forth 
and specified as follows, to wit: 

“An act to incorporate the Somerville and Easton Railroad Com- 
pany, approved February 26, 1847. 

An act entitled “A supplement to an act entitled ‘An act to in- 
corporate the Somerville and Easton Railroad Company,’ passed 
February 26, eighteen hundred and forty-seven,” approved Feb- 
ruary 22, 1849. 

An act entitled “A further supplement to an act entitled ‘An act 
to incorporate the Somerville and Easton Raihroad Company,’ passed 
February 26, eighteen hundred and forty-seven,” approved March 
17, 1854. 

An act entitled “A further supplement to an act entitled ‘An act 
to incorporate the Somerville and Easton Railroad Company,’ passed 
February 26, eighteen hundred and forty-seven,” approved February 

23, 1860. 
24 An act entitled “A further supplement to an act entitled 
‘An act to incorporate the Somerville and Easton Railroad 
Company,’ passed February 26, eighteen hundred and forty-seven,” 
approved April 6, 1865. 

An act entitled “An act respecting the Central Railroad Com- 
pany of New Jersey and the Newark and New York Railroad Com- 
pany,” approved March 17, 1870. 

The Central Railroad Company of New Jersey performed all the 
matters and things required on its part to be performed to entitle it 
to the benefit of the said acts. 


WILLIAM R. WILSON, 
Att'y for Plaintiff in Error. 


Endorsed : “ New Jersey court of errors and appeals. The State, 
IIenry S. Little, receiver of the Central Railroad Company of New 
Jersey, pl’ff in error, and Samuel D. Bowers, comptroller, &e., & al., 
def’ts. In error. Assignment of errors. William R. Wilton, att’y 
of pl’ff in error. Filed November 16, 1885. Henry C. Kelsey, 
clerk.” 


2—104 


10 HENRY 8. LITTLE, RECEIVER, &C., VS. 
25 New Jersey Court of Errors and Appeals. 


Plaintiff in Error, 
vs. 
SAMUEL D. Bowens, Comptroller, &c.,and THE | 
Crry oF Evizapetu, Defendants in Error.  ) 


Certiorari. 


Tue Strate, Henry S. Lirrrie, Receiver, Kc., ) 
‘On Error to Sup. C't. 


Joinder in Error. 


And hereupon afterwards, to wit, on the fourteenth day of Novem- 
ber, A. D. eighteen hundred and eighty-five, the said Samuel D. 
Bowers, comptroller of the city of Elizabeth, and the said The City 
of Elizabeth, by Frank Bergen, their attorney, come into court and 
say that there is no error either in the record and proceedings afore- 
said or in giving the judgment aforesaid, or in giving the judgment 
aforesaid, and they pray here that the court may proceed to exam- 
ine as well the record and proceedings aforesaid as the matters afore- 
said assigned for error, and that the judgment aforesaid, in manner 
aforesaid given, may in all things be affirmed, Ke. 

FRANK BERGEN 
Attorney for the Defendants in Error. 


It is hereby agreed that the above joiner in error may be filed 
as if in time. 
November 14th, 1886. 
W. R. WILSON, 
Attorney for Plaintiff in Error. 


26 Indorsed: “N. J. court of errors & appeals. The State, 

Henry 8. Little, receiver, &c., plaintiff in error, vs. Samuel D. 
Bowers, comptroller, &c., and The City of Elizabeth, defendants in 
error. Certiorari. On error tosup.c’t. Joinderin error. Frank 
Bergen, att’y for def’ts in error. Filed November 20,1885. Henry 
C. Kelsey, clerk.” 


27 New Jersey Court of Errors and Appeals in the Last Resort 
in All Causes. 


Tue State, Henry 8. Litrrye, Receiver of the Central Railroad ) 

Company of New Jersey, Plaintiff in Error, | 

Us. ( 

SaMvuEL D. Bowers, Comptroller of the City of Elizabeth, and THE | 
Crry oF Evizaperu, Defendants in Error. 


This cause having been argued at the November term, 1885, of 
this court by William R. Wilson, of counsel with plaintiff in error, 
and Frank Bergen, of counsel with defendants in error, and the 
court having taken time to consider the matter, and now, on the 
first day of July, 1886, of the term of June, 1886, the court being of 
opinion (among other things) that the act of April 2nd, 1873, under 
which the valuation or assessment was made, does not impair any 
contract between the State of New Jersey and the Central Railroad 
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Company of New Jersey, and that the said several acts of the Legis- 
lature of the State of New Jersey particularly cited, specified, and 
referred to in the assignment of errors in this cause, or either or any 
of them, and the acceptance thereof by the said “ The Central Rail- 
road Company of New —, ”’ did not constitute an irrepealable 
contract between the State of New Jersey and the said company, and 
that the said act of April 2nd, 1875, was a repeal of the provisions 
in the said acts of March 17, 1854, and of March 17, 1870, under 

and by which the said company claims exemption from taxes 
28 other than as therein specified, and its property thereby be- 

came subject to the assessment made under the said act of 
April 2nd, 1873, and the said court do order that the judgment of 
the supreme court be in all things affirmed with costs, and that the 
record be remitted, &e. 

On motion of defendants i in error, rule entered July 7th, 1886. 
FRANK BERGEN, 
Att’y for Defendants in Error. 


Approved. 
B. VAN SYCKEL, 
Jus. Sup. C't. 


Indorsed : “ New Jersey court of errors and appeals in the last re- 
sort, &e. The State, Henry S. Little, receivér of the Central Rail- 
road Company of New Jersey, plaintiff in error, vs. Samuel D. Bow- 
ers, comptroller of the city of E lizabeth, and the City of Elizabeth, 
defendants in error. Order of affirmance. Filed July 7, 1886. 
Henry C. Kelsey, clerk.” 


29 Tue Stare or New Jersey, Henry S. Litre, Receiver ) 
of the Central Railroad Company of New Jersey, Prose- 
cutor, Plaintiff in Error, 

vs. 

SamuEL D. Bowers, Comptroller of the City of Elizabeth, and 
Tue City or Exizapetn, Defendants in Error. 


To the Honorable Theodore Runyon, chancellor, presiding judge of 
the court of errors and appeals in the last resort in all causes of 
New Jersey : 


The petition of Henry 8. Little, receiver of the Central Railroad 
Company of New Jersey, respectfully showeth— 

That the State of New Jersey, your petitioner, being prosecutor, 
brought suit in the court of errors and appeals in the last resort in 
all causes of New Jersey, entered to June term, 1885, by writ of error 
to a judgment of the supreme court of the State of New Jersey, and 
wherein the State, your petitioner, being prosecttor, was plaintiff 
and Samuel D. bowers, comptroller of the city of Elizabeth, and the 
. City of Elizabeth were defendants, in which suit in said court of 
errors and appeals the State of New Jersey, your petitioner, being 
prosecutor, was plaintiff in error and the said Samuel D. Bowers, 
comptroller as aforesaid, and the said The City of Elizabeth were 
defendants in error. 
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That the said suit in the said supreme court of New Jersey was 

prosecuted by the said Henry S. Little, receiver as aforesaid, 

30 by writ of certiorari to said Samuel D. Bowers, comptroller as 

aforesaid, and the said The City of Elizabeth, requiring them 

to certify to the said supreme court certain tax levies and _ assess- 

ments of the city of Elizabeth for the taxes of the year eighteen hun- 

dred and seventy-six upon certain property of the Central Railroad 

Company of New Jersey and the proceedings for said property for 

said taxes, in which suit the said supreme court ordered “ That said 
assessments be in all things affirmed with costs to be taxed.” 

That on the seventh day of July, 1886, the court of errors and ap- 
peals in the last resort in all causes of the State of New Jersey or- 
dered said judgment be affirmed with costs, and afterwards the said 
judgment was duly entered at —, in the State of New Jersey. 

That the said judgment of the said court of errors and appeals is 
a judgment of the highest court of record of the State of New 
Jersey. : 

That the judgment of the said court is final. 

That the right of the State of New Jersey, by an ‘act of the Legis- 
lature of said State of April 2, 1873, entitled “An act to establish 
just rules for the taxation of railroad corporations and to induce 
their acceptance and uniform adoption,” to make the Central Rail- 
road Company of New Jersey taxable by the said citv of Elizabeth 
for State, county, and municipal taxes on the land of said company 
in question, and thereby to impair the obligation of contracts pre- 
viously entered into by the said State with the said company, is the 
Federal question involved : 

That the decision and judgment of the court of errors and ap- 

peals in the last resort in all causes of the State of New Jersey 
ol aforesaid was against the clause in article 1, section 10, of the 

Constitution of the United States forbidding a State to pass 
a law impairing the obligation of contracts. 

Your petitioner therefore prays for the allowance of a writ of 
error to the court of errors and appeals in the last resort in all causes 
of the State of New Jersey, in order that the judgment of the said 
court may be re-examined and reversed or affirmed in the Supreme 
Court of the United States. 

And he will ever pray. | 

HENRY 8S. LITTLE, 
By B. WILLIAMSON, His Alt’y. 


Benj. Williamson, being duly sworn, deposes and says that the 
facts set forth in the foregoing petition are true, to the best of his 
knowledge and belief. | 

b. WILLIAMSON. 


Sworn and subscribed before me this 7th day of July, A. D. 1886, 
at Trenton. 


THEODORE RUNYON, C. 


Indorsed : “ The State of New Jersey, Henry S. Little, receiver of 
¥ e . ad . . 
the Central Railroad Company of New Jersey, prosecutor, plaintiff 


—_7? 


——— 
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in error, vs. Samuel D. Bowers, comptroller of the city of Elizabeth, 
und The City of Elizabeth, defendant in error. Petition for writ of 
error. The writ of error within prayed for is filed July 7, 1886. 
Henry C. Kelsey, clerk.” 


o2 Tue Unitep States oF AMERICA, 88: 


To Samuel D. Bowers, comptroller of the city of Elizabeth, and The 
City of Elizabeth, Greeting: 


You are hereby cited and admonished to be and appear at a Sh- 
preme Court of the United States, to be holden ‘at Washington on 
the second Monday of October next, pursuant to a writ of error filed 
in the clerk’s office of the court of errors and appeals in the last re- 
sort in all causes in the State of New Jersey, + ame The State-of 
New Jersey, Henry S. Little, reeeiver of the Central Railroad Com- 
pany of New Jersey, prosecutor, is plaintiff in error and you, Samuel 
D. Bowers, comptroller of the city of Elizabeth, and The City of 
Elizabeth are defendants in error, to show cause, if any there be, why 
the judgment rendered against the said plaintiff in error, as is in the 
said writ of error mentioned, should not be corrected and why speedy 
justice should not be done to the parties in that behalf. 

Witness the Honorable Theodore Runyon, chancellor, presiding 
judge of the court of errors and appeals in the last resort in all 
causes of the State of New Jersey, this seventh day of July, in the 
year of our Lord one thousand eight hundred and eighty-six. 

THEODORE RUNYON, 
Chancellor, Presiding Judge of the Court of Errors and 
Appeals in the Last Resort of New Jersey. 


30 New JERSEY, 
2s , 88 - 
Union County, f 


William R. Wilson, of full age, being duly sworn according to 
law, deposes and says that on July fifteenth, eighteen hundred and 
eighty-six, he served a certified copy of the annexed citation person- 
ally on Samuel D. Bowers, within named, and also a certified 
copy of the same personally on Joseph H. Grier, the mayor of said 
city of Elizabeth. 

WILLIAM R. WILSON. 


Sworn and subscribed before me July 15th, 1886. 
C. ADDISON SWIFT, 
Notary Public of New Jersey. [seat] 


Indorsed : “Supreme Court of the United States. The State of 
New Jersey, Henry 8. Little, receiver of the Central Railroad Com- 
pany, prosecutor, plaintiff in error, vs. Samuel D. Bowers, comp- 
troller of the city of Elizabeth, and The City of Elizabeth, defend- 
ants in error. Citation todefendantsinerror. Issued July 7, 1886. 
Henry C. Kelsey, clerk. Filed July 17, 1886. Henry C. Kelsey, 
clerk.” , 
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34 Know all men by these presents that we, Benjamin Wil- 

liamson, of the city of Elizabeth, in the county of Union, 
Henry 8. Little, of the town of Matawan, in the county of Mon- 
mouth, and Anthony Reckless, of the town of Red Bank, in the 
county of Monmouth, all in the State of New Jersey, are held and 
firmly bound unto Samuel D. Bowers, comptroller of the city of 
Elizabeth, in the State of New Jersey, and the said City of Eliza- 
beth, in the State of New Jersey, in the full and just sum of one 
thousand dollars, to be paid to the said Samuel D. Bowers, comp- 
troller of the city of Elizabeth, New Jersey, and the said City of 
Elizabeth, New Jersey, their successors, certain attorneys, executors, 
administrators, or assigns; to which payment, well and truly to be 
made, we bind ourselves, our heirs, executors, and administrators, 
jointly and severally, by these presents. 

Sealed with our seals and dated this ninth day of July, in the 
year of our Lord one thousand eight hundred and eighty-six. 

Whereas lately, at a court of errors and appeals in the last resort 
in all causes in and for the State of New Jersey, in a suit depending 
in said court between The State of New Jersey, Henry S. Little, re- 
ceiver of the Central Railroad Company of New Jersey, prosecutor, 
plaintiff in error, and the said Samuel D. Bowers, comptroller of 
the city of Elizabeth, and The City of Elizabeth, defendants in error, 
judgment was rendered against the said prosecutor; and the said 
Henry S. Little, receiver of the Central Railroad Company of New 
Jersey, having obtained a writ of error and filed a copy thereof in 
the clerk’s office of the said court to reverse the judgment in the 
aforesaid suit, and a citation directed to the said Samuel D. Bowers, 

the said comptroller as aforesaid, and the said The City of 
30 Elizabeth, citing and admonishing them to be and appear at 

a Supreme Court of the United States to be holden at Wash- 
ington the second Monday of October next: 

Now, the condition of this obligation is such that if the said 
Henry S. Little, receiver of the Central Railroad Company of New 
Jersey, shall prosecute his said writ of error to effect and answer all 
damages and costs if he fails to make his plea good, then the above 
obligation to be void ; else to remain in full force and virtue. 


B. WILLIAMSON. [seat] 
H. S. LITTLE. SEAL. 
A. RECKLESS. SEAL. | 


Sealed and delivered in presence of— 


HERMAN W. ‘THIELE. 


Approved by— 
THEODORE RUNYON, 
Chancellor, Presiding Judye of the Court of Errors and 
Appeals in the Last Resort in All Causes of New Jersey. 


Indorsed : “Supreme Court of the United States. The State of 
New Jersey, Henry S. Little, receiver of the Central Railroad Com- 
pany of New Jersey, prosecutor, plaintiff in error, vs. Samuel D. 


——$— jy 
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Bowers, comptroller of the city of Elizabeth, and The City of Eliza- 
beth, defendauts in error. Bond sur writ of error. Filed Septem- 
ber 20, 1886. Henry C. Kelsey, clerk.” 


36 Supreme Court of the United States. October Term, 1886. 


Whereas lately,at the court of errors and appeals in the last resort 
in all causes of the State of New Jersey, in a suit depending in said 
court between The State of New Jersey, Henry S. Little, receiver of 
the Central Railroad Company of New Jersey, prosecutor, plaintiff in 
error, and Samuel D. Bowers, comptroller of the city of Elizabeth, 
and The City of Elizabeth, defendants in error, judgment was rendered 
against the said Henry S. Little, receiver as aforesaid, which said judg- 
ment was that the judgment of the supreme court of the State of 
New Jersey be affirmed, and the said Henry S. Little, receiver of the 
Central Railroad Company of New Jersey, having obtained a writ 
of error to remove the said cause to the Supreme Court of the United 
States, and filed a trauscript of the record of said court in said cause 
in the office of the clerk of the Supreme Court of the United States 
to reverse the judgment in the aforesaid suit, now we, Anthony Reck- 
less, of Monmouth county, New Jersey ; B. Williamson, of Eliza- 
beth, in the county of Union and State of New Jersey, and Henry S. 
Little, of the city of Trenton, in the county of Mercer and State of 
New Jersey, undertake and bind ourselves to pay or cause to be paid 
to James H. McKenney, clerk of the Supreme Court of the United 
States, or his successors in office, all fees that shall accrue to him, 
the said clerk, and be charged tosaid Henry S. Little, receiver afore- 
said, in the prosecution of said writ of error. 

Witness our hands and seals this eighth day of July, A. D. 1886. 


B. WILLIAMSON. — [seat. 
37 H. S. LITTLE. SEAL] 
A. RECKLESS. SEAL. | 


Signed and sealed in the presence of— 


HERMAN W. THIELE. 


I, S. D. Oliphant, clerk of the circuit court of the United States 
for the district of New Jersey, do hereby certify that the within- 
named obligors are known to me to be perfectly good and responsible 
for any costs that might accrue in said cause. | 

Dated Sept. 15, 1886. 

S. D. OLIPHANT Clerk. 


Indorsed : “Supreme Court of the United States. The State of 
New Jersey, Henry 8S. Little, receiver of the Central Railroad Com- 
pany of New Jersey, prosecutor, plaintiff in error, vs. Samuel. D. 
Bowers, comptroller of the city of Elizabeth, and The City of Eliza- 
beth, defendants in error. Bond for clerk’s costs. Filed September | 
20, 1886. Henry C. Kelsey, clerk.” 
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38 Court of Errors and Appeals. March Term, 1886. 
THe Stratt, Henry S. Lirrve, Receiver, ) 
Prosecutor, Plaintiff in Error, 
US > Error to Supreme Court. 


SamMuEL D. Bowers, Comptroller, — 
Defendant in Error. 


For the plaintiff in error, William R. Wilson. 
For the defendant in error, Frank Bergen. 


The Cuancettor: The judgments in the seven cases with the 
above titleshould be affirmed, for the reasons given by the supreme 
court in their opinion. 


Endorsed: “Court of errors and appeals of N. J. The State, 
Henry S. Little, receiver, prosecutor, plaintiff in error, vs. Samuel 
D. Bowers, comptroller, &c., defendant in error. Error to supreme 


court. 7 cases. Opinion. Filed March term, 1886. Henry C. 
Kelsey, clerk.” 


oo STaTe OF New Jersey, DEPARTMENT OF STATE. 
{ Vignette. ] 


I, Henry C. Kelsey, secretary of state of the State of New Jersey 
and ex-officio clerk of the court of errors and appeals in the last 
resort in all causes, do hereby certify that I have compared the 
above and foregoing with the original records and proceedings now 
remaining of record and on file in my office in the above-entitled 
cause, and that it is a correct transcript therefrom ; and also a true 
copy of the security on the writ of error and security for costs and 
the original citation and service thereof; and also a copy of the 
opinion of the court of errors and appeals. 

In testimony whereof I have hereunto set 
Seal of the Secretary my hand and affixed my official seal, at Tren- 
of the State of New ton, this fifth day of October, A. D. eighteen 

Jersey. hundred and eighty-six, and of the Inde- 

pendence of the United States the one hun- 
dred and eleventh. 
HENRY C. KELSEY, Clerk. 


40) UNITED STATES OF AMERICA, 88: 


The President of the United States to the nonorable the judges of 
“the court of errors and appeals in the last resort in all causes ” 
of the State of New Jersey, Greeting: 


3ecause 1n the record and proceedings, as also in the rendition 
of the judgment of a plea which is in the said court of errors and 
appeals in the last resort in all causes, before you or some of you, 
being the highest court of law or equity of the said State in which 
a decision could be had in the said suit between The State of New 
Jersey, Henry 8. Little, receiver of the Central Railroad Company 


~~ 
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of New Jersey, prosecutor, plaintiff in error, and Samuel D. Bowers, 
comptroller of the city of Elizabeth, and The City of Elizabeth, the 
defendants in error, upon the levy and assessment of certain taxes 
on the property of said railroad in the city of Elizabeth for the year 
1876, wherein was drawn in question the validity of a treaty or statute 
of or authority exercised under the United States, and thedecision was 
against their validity, or wherein was drawn in question the 
4] ralidity of a statute of or an authority exercised under said 
State on the ground of their being repugnant to the Consti- 
tution, treaties, or laws of the United States,and the decision was in 
favor of such their validity, or wherein was drawn in question the 
construction of a clause of the Constitution or of a treaty or statute 
or commission held under the United States, and the decision was 
against the title, right, privilege, or exemption specially set up or 
claimed under such clause of the said Constitution, treaty, statute, 
or commission, a manifest error bath happened, to the great damage 
of the said Henry S. Little, receiver of the Central Railroad Com- 
pany of New Jersey, the said prosecutor and plaintiff in error, as by 
this complaint appears, we, being willing that error, if any hath 
been, should be duly corrected and full and speedy justice done to 
the parties aforesaid in this behalf, do command you, if judgment be 
therein given, that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all things concern- 
ing the same, to the Supreme Court of the United States, to- 
gether with this writ, so that you have the same at Washing- 
ton on the second Monday of October next, in the said Supreme 
Court to be then and there held, that, the record and_ pro- 
ceedings aforesaid being inspected, the said Supreme Court 
42 may cause further to be done therein to correct that error 
what of right and according to tle laws and customs of the 
United States should be done. 

Witness the Honorable Morrison R. Waite, Chief Justice of the 
said Supreme Court, the seventh day of July, in the year of our 
Lord one thousand eight hundred and eighty-six. 

[The Seal of the U. S. Circuit Court, Dist. of New Jersey. ] 


S. D. OLIPHANT, 
Clerk of the Circuit Court of the United States 
for the District of New Jersey, Third Circuit. 


Allowed by— 
THEODORE RUNYON, 
Chancellor, Presiding Judge of the Court of Errors and 
Appeals in the Last Resort in All Causes of New Jersey. 


The answer of the judges of the court of errors and appeals in the 
last resort in all causes of the State of New Jersey, within named. 


The record and proceedings whereof mention is within made, with 
all things touching and concerning the same, we do certify to the 
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Supreme Court of the United States in a certain schedule to this 
writ annexed, as within commanded. 
THEODORE RUNYON, 
Chancellor, Presiding Judge of the Court of Errors and 
Appeals in the Last Resort in All Causes of New Jersey. 


43 [Endorsed :] Supreme Court of the United States. The 

State of New Jersey, Henry 8. Little, receiver of the Central 
Railroad Company*of New Jersey, prosecutor, plaintiff in error, vs. 
Samuel D. Bowers, comptroller of the city of Elizabeth, and The City 
of Elizabeth, defendants in error. Writ of error to the court of 
errors and appeals of the State of New Jersey. Returnable 2nd 
Monday in October, 1886. : 


44 Supreme Court of the United States. 


Tue State or New Jersey (Henry 8S. Lirrce, Receiver of the Cen- 
tral Kailroad Company of New Jersey, Prosecutor), Plaintiff in 
Error, 


v. 
SaMuEL D. Bowers, Comptroller of the City of Elizabeth, and The 
City of Elizabeth, Defendants in Error. 


Afterward—that is to say, on the 2d Monday of October, in the 
year eighteen hundred and eighty-six—in the Supreme Court of the 
United States comes the said Henry S. Little, receiver of the Cen- 
tral Railroad Company of New Jersey, by his attorney, and says that 
in the record and proceedings aforesaid and in the judgment afore- 
said given in the court of errorsand appeals in the last resort in ail 
causes of the State of New Jersey there is a manifest error in this, 
to wit, that the said court of errors and appeals in the last resort in 
all causes of the State of New Jersey decided that the act of the 
Legislature of the State of New Jersey entitled “An act to estab- 

lish just rules for the taxation of railroad corporations and 
45 to induce their acceptance and uniform adoption,” approved 

April 2d, 1873, applies to and repeals all the provisions in 
the charter of the said The Central Railroad Company of New Jer- 
sey inconsistent with the provisions of the said act, whereas, in 
truth and in fact, the said act of the Legislature of the State of New 
Jersey does not apply to and repeal all the provisions in the charter 
of the said The Central Railroad Company of New Jersey incon- 
sistent with the provisions of the said act of 1873. 

There is also error in this, that the said court of errors and ap- 
peals decided that the act of April 2d, 1873, of the Legislature of 
New Jersey is not contrary to and in violation of the Constitution 
of the United States, which forbids a State to pass any law impair- 
ing the obligation of a contract, and is not void against the said 
company, whereas in truth and in fact the said act of 1873 of the 
State of New Jersey is contrary to the Constitution of the United 
States and void as against the said company, because it violates the 
contract made between the State of New Jersey and the said com- 
pany. 
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There is also error in this, that the said court of errors and ap- 
peals decided that the said The Central Railroad Company of New 
Jersey, by its charter and supplements thereto, is not exempt from 

any further imposition of taxes and particularly from the 
46 taxes involved in this suit, whereas in truth and in fact the 

said The Central Railroad Company of New Jersey, by its 
charter and supplements thereto, is exempt from any imposition of 
taxes further than is provided for in its said charter and the supple- 
ments thereto, because the provisions of the said charter and the 
supplements thereto constitute a contract between the State of New 
Jersey and the said company. 

There is also error in this, that the said court of errors and ap- 
peals decided that the said The Central Railroad Company of New 
Jersey is not exempted from taxation under the act of April 2d, 
1873, of the State of New Jersey, by reason of a contract with the 
State of New Jersey, created by acts of the Legislature as hereinafter 
set forth and specified, to wit: 

“An act to incorporate the Somerville and Easton Railroad Com- 
pany,” approved February 26, 1847. 

An act entitled “A supplement to an act entitled An act to incor- 
porate the Somerville and Easton Railroad Company, passed Feb- 
ruary 26, eighteen hundred and forty-seven,” approved February 22, 
1849. + 

An act entitled “A further supplement to an act entitled ‘An aet 

to incorporate the Somerville and Easton Railroad Company,’ 
47 passed February 26, eighteen hundred and forty-seven,” ap- 
proved March 17, 1854. 

An act entitled “A further supplement to an act entitled ‘An act 
to incorporate the Somerville and Easton Railroad Company,’ 
passed February 26, eighteen hundred and forty-seven,” approved 
February 23, 1860. 

An act entitled “A further supplement to an act entitled ‘An act 
to incorporate the Somerville and Easton Railroad Company,’ 
passed February 26, eighteen hundred and forty-seven,” approved 
April 6, 1865. 

An act entitled “An act respecting the Central Railroad Com- 
pany of New Jersey and the Newark and New York Railroad 
Company,” approved March 17,1870; whereas, in truth and in fact, 
the said The Central Railroad Company of New Jersey is exempt 
from taxation under the said act of 1873 of the State of New Jersey 
by reason of a contract with the State of New Jersey, created by 
the acts of the Legislature of the said State, as hereinabove set 
forth. 

There is also error in this, that the said court of errors and appeals 
gave judgment for the said Samuel D. Bowers, comptroller of the 
city of Elizabeth, and The City of Elizabeth; whereas it should 

have given judgment for the said Henry 8S. Little, receiver 

48 of the Central Railroad Company of New Jersey. 
Wherefore the said Henry 8. Little, receiver of the Central 
Railroad Company of New Jersey, prays that the judgment afore- 
said, by reason of the errors aforesaid and for other errors appear- 
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ing in the record and proceedings aforesaid, may be reversed, an- 
nulled, and for nothing holden, and that the said tax levies and as- 
sessments of the city of Elizabeth for the taxes for the year eighteen 
hundred and seventy-six upon the said certain property of the 
Central Railroad Company of New Jersey and the proceedings for 
said property for said taxes may be adjudged illegal, unwarranted, 
und may be vacated and set aside and wholly annulled, and the 
said Henry S. Little, receiver of the Central Railroad Company of 
New Jersey, the said prosecutor, plaintiff in error, may be restored 
to all things he has lost on occasion of the said judgment. 
GEORGE R. KAERCHES, 
Attorney of PUU ffs in Error. 


49 [Endorsed :] Supreme Court of the United States. Oc- 

tober term, 1886. The State of New Jersey, Henry S. Little, 
receiver of the Central Railroad Company of New Jersey, prosecu- 
tor, plaintiff in error, v. Samuel D. Bowers, comptroller of the city 
of Elizabeth, and The City of Elizabeth, defendants in error. As- 
signment of errors. 

Endorsed on cover: New Jersey court of errors & appeals. No. 
194. Henry S. Little, receiver of the Central Railroad Company 
of New Jersey, plaintiff in error, vs. Samuel D. Bowers, comptroller 
of the city of Elizabeth, and The City of Elizabeth. Filed October 
16, 1886. 


In the Supreme Court of the United States, 


OCTOBER TERM, 1880. 


No. 194. 


HENRY S. LITTLE, Receiver or tHe CrentTrat RAILRoaD oF NEw JERSEY, 
Plaintiff in Error, 


SAMUEL D. BOWERS, Comprroiier or THE City oF ELIZABETH, AND THE 
CITY OF ELIZABETH, 
Defendants in Error. 


Error to the Court of Errors and Appeals of the State of 
New Jérsey. 


PAGES 
Sr OE GOR we dsoed evans cies 5d0ccctes cédevct eeended s+ exbdehanbocesttiee I- 7 
RNGOIND GE CUNEN . wn Secings co do's bpys ctatedcees seccees’ o uspanaled Uebtens ke beti 7-9 
Pees ae SE SD BG gos ddnebcsriccvlcvcagdecccoss épgiacasetsnseceeeastsaeenene 9-25 
Appendix of Cases.........00e cece ee ceeeeees swesqccegs heodbevpddel-edudebaswdcsa 27-50 
PPPORENE GE TAMBGINE.'. onc cin ekg soceecccvtecccdccccovcvesence ecettn ede dhceun scabs 51-96 


ROBERT W. ve FOREST, 
GEORGE R. KAERCHER, “of 
BENJAMIN WILLIAMSON, 

For Plaintiff in Error. 


oe ee ee - - a ~ ee em a - + ~~ 


Evening Post Job Print, N. Y. 


Supreme Court of the United States. 


HENRY S. LITTLE, Receiver of the Cen- 
tral Railroad of New Jersey, 


Plaintiff in Error, 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and The City of 
Elizabeth, 

Defendants in Error. 
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STATEMENT OF THE CASE, P. I TO P. 7. 
SPECIFICATIONS OF ERROR, P. 7 TO P. 9. 
ARGUMENT, P. 9 TO P. 26. 

APPENDIX OF CASES, P. 27 TO P. 50. 
APPENDIX OF LAWS, P. 51 TO P. 96. 


STATEMENT OF THE CASE. 


The question here presented is whether taxation of the 
Central Railroad Company of New Jersey under the New 
Jersey Act concerning the taxation of railroad corpora-— 
tions, approved April 2, 1873, impairs the obligation of a 
contract between that Company and the State of New 
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Jersey, found in an act of 1854, and the written acceptance 
of that act by the Company. 


The facts on which this question is presented, are as fol. 


lows: 


The Central Railroad Company of New Jersey was incor- 
porated under the name of the Somerville and Easton Rail- 


road Company ‘by a special act in 1847. (Appendix of 
Laws, p. 51.) 


The 14th section of this act provides for the taxation of 
the railroad, and reads as follows: 


“14. And be it enacted, That as soon as the railroad, with 
its appendages, shall be finished so as to be used, the presi- 
dent and treasurer of the said company shall file under 
oath or affirmation, a statement of the amount of the cost 
of the said road, including all expenses and the amount 
of all purchases made by virtue of this act, in the office 
of the Secretary of this State; and aunually thereafter, 
the president and treasurer of the said company shall, 
under oath or affirmation, make a statement to the Leg- 
islature of this State of the proceeds of said road, until 
the net income of said road shall amount to six per cen. 
tum upon the amount of its cost; and as soon as the net 
proceeds of said railroad shall amount to six per centum 
upon its cost, the said corporation shall pay to the Treas- 
urer of this State a tax of one-half of one per centum on the 
cost of said road, to be paid annually thereafter on the first 
Monday of January of each year; provided that no other 
tax or impost shall be levied or assessed upon the said com- 


pany.” 


This charter, unlike that of the Morris and Essex Railroad 
Company granted by the same State about the same time, 
which was before the Court on the same point in New Jer- 
sey Vv. Yard, 95 U. S., 104, contained no reservation of the 
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power “to alter, suspend or repeal in the discretion of the 
Legislature.” 


By the general law of 1846, however, it was provided 
that “the charter of every corporation which should here. 
after be granted should be subject to alteration, suspension 
and repeal in the discretion of the Legislature.” 


In 1849, the Somerville and Easton Railroad Company 
was authorized to purchase the Elizabethtown and Somer- 
ville Railroad, and the name of the Company was changed 
to its present title (Appendix of Laws, p. 62). 


In 1854, the supplement was passed, which, with its for- 
mal acceptance in writing by the Company, is believed to 
create and evidence the contract in question. This supple- 
ment, which is contained in full at page 67 of the Appendix 
of Laws, gave to the Company additional franchises, among 
which were the right to build docks into the Sound at 
Elizabethport, the right to “locate new lines,” and con- 
tained the following provision as to taxation and as to its 
acceptance by a formal affirmative act of the Company: 


“8. And be it enacted, That it shall be the duty of the 
treasurer of said company, on the first Monday in January 
of each and every year hereafter, to pay to the Treasurer 
of this State a tax of one-half of one per centum upon the 
cost of said road, as shown by the annual report of such 
cost, made the year preceding the said first Monday of 
January in which such payment as aforesaid shall be made; ° 
provided, that no other tax or impost shall be levied or as- 
sessed upon the said company: and section fourteen of the 
act of incorporation is hereby repealed. 


“o. And be it enacted, That if the said company shall, 
within six months from the passage of this act, file in writ- 
ing their assent to and acceptance of all the provisions of 
this act, then the said act shall take effect immediately 
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thereafter; but in case the said company shall refuse or 
neglect so to do within the time specified, then this act shall 
be null and void.” 


It should be noted that previous to the passage of 
this supplement, the Company was liable to be taxed only 
“as soon as the net proceeds of said railroad shall amount to 
six per centum upon tts cost.” By this supplement the State 
secured the same tax on cost without reference to any earn- 
ines whatsoever, net or gross. 

It is also to be noted, that among the many special 
acts relating to this Company collated in the Appendix, 
this is the single one which took effect only on fling 
written acceptance by the Company, and in default of such 
acceptance became void. The State did not intend to 
exercise any compulsion onthe Company. It might accept 
the immediate burden of taxation or not, as it chose. If it 
did not, then it paid no taxes until the road became remun- 
erative and earned six per cent. on cost. If it did, then it 
paid the tax, whether the road was remunerative or not, but 
“no other tax or impost” was to be “levied or assessed ” 
upon it, for this act of 1854 contains no reservation of the 
power to alter, amend or repeal. 


The Company duly accepted this act within the re- 
quired six months; made the annual report as required 
by it, and paid the tax imposed thereby on the cost 
of its road, without reference to its earnings, for twenty- 
two years, no questions being raised during that time 
as to the right of the State or any municipality to im- 
pose any “ other tax or impost.”” During this period, its 
authorized capital stock was increased from $2,000,000 
fixed by its original charter to $30,000,000 (see Appendix 
of Laws), a fact which is important as indicating the amount 
of money invested on the faith of its franchises. During 
the same period a large mortgage debt was created. 
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In 1876 and subsequent years, taxes, which are the sub- 
ject of this litigation, were assessed by the City of Eliz- 
abeth. They were distinctly an “other tax or impost” 
within the meaning of the supplement of 1854, and were 
distinctly upon the class of property upon which “ no other 
tax or impost’”’ than that fixed by the supplement could be 
lawfully imposed if that supplement was then in force. 


In 1873, three years before the first assessment of these 
taxes, the State had passed a general railroad tax law 
(Appendix of Laws, p. 85). This law begins with the fol- 
lowing recital : 


“ WHEREAS, For the encouragement of railroad enter- 
prise, laws creating and regulating railways in this state 
usually provide for the payment by them, in consideration 
of their chartered privileges, of a fixed rate upon their cap- 
ital stock of the cost of their works, in lieu of all other pub- 
lic impositions whatsoever; and whereas, it is nevertheless 
contended that the property of such corporations being 
largely acquired for, or through the growth and extension 
of their prosperity, should contribute to the charges and 
expenses essential for municipal and county purposes; and 
whereas, it is desirable in order to the avoidance of litiga- 
tion and future dissatisfaction that such municipal and 
county taxation shall be authorized, and that the same shall 
be permanently fixed and regulated ; now, therefore.” 


It then imposes a tax of one per cent. upor all real prop- 
erty used for railroad purposes outside of the road-bed and 
track, not exceeding one hundred feet in width, for the 
benefit of counties, townships and cities. It closes with 
the following recital and provision : 

“ AND WHEREAS, Certain railroad corporations owning 
or occupying railroads in this state, claim exemption from 
all taxation, whether state, county or municipal, further 
than is provided for by their charters, or by special laws 
for their benefit now existing, which claims, even if legal, 
subject said corporations to public ill-will, and make it their 
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interest to forego the same and agree to the scheme of tax 
ation hereby established ; now, therefore, 


“10. Be it enacted, That any such railroad corporation 
may within six months from the approval of this act, make 
and execute under their common seal and the signature of 
their president ; and file in the office of the secretary of 
state, a declaration in writing, surrendering all claim to ex- 
emption from taxation by them heretofore had or made, 
and accepting the provisions of this act in lieu thereof.” 


The Central Railroad Company of New Jersey never 
accepted the provisions of this or any other general law 
respecting the taxation of railroad companies, and has, up 
up to this time and during the years mentioned in the 
writ of certiorari, paid to the Treasurer of the State the 
tax contracted to be paid under the provisions of the 
eighth section ofthe act of 1854. 


The taxes now before the Court were assessed on the 
theory that the general tax law of 1873 repealed sections 
8 and g of the Supplement of 1854, and thereby subjected 
the property of the railroad to an “ other tax or impost.”’ 


From the assessment so levied by the City of Elizabeth, 
the Company sued out a writ of certiorari to the Supreme 
Court of the State of New Jersey, on the ground that these 
assessments were illegal and in violation of its contract 
with the State. The Supreme Court of New Jersey af- 
firmed the validity of these taxes on the ground that a con- 
tract did not exist, and that the general railroad tax law of 
1873 was applicable to the Central Railroad of New Jersey. 
(Opinion of Dixon, /., Record, p. 4.) The Company ap- 
pealed to the Court of Errors and Appeals of the State of 
New Jersey, where the judgment of the lower Court was 
affirmed on the same ground. (Judgment of Court of Errors, 
Record, p. 11.) No separate opinion was delivered. 

This writ of error is taken from the judgment of the 
Court of Errors and Appeals of the State of New Jersey, 
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and is intended to raise the question whether that Court, 
in affirming the validity of the taxes imposed under the 
act of 1873, did not, thereby, impair the obligation of a 
contract entered into between the State and the Com- 
pany and thus violate the Constitution of the United States. 


SPECIFICATIONS OF ERROR. 


1. The Court of Errors and Appeals of the State of New 
Jersey erred in holding that the act of the Legislature of 
the State of New Jersey, entitled “ An act to establish just 
rules for the taxation of railroad corporations, and to induce 
their acceptance and uniform adoption,” approved April 2, 
1873, applies to and repeals all the provisions in the charter 
of the said Central Railroad Company of New Jersey in. 
consistent with the provisions of the said act, whereas, in 
truth and in fact, the said act of the Legislature of the State 
of New Jersey does not apply to and repeal all the pro- 
visions in the charter of the said The Central Railroad 
Company oi New Jersey inconsistent with the provisions 
of the said act of 1873. 


2. The Court of Errors and Appeals of the State of New 
Jersey erred in holding that the act of April 2, 1873, of the 
Legislature of New Jersey is not contrary to and in viola- 
tion of the Constitution of the United States, which forbids 
a State to pass any law impairing the obligation of a con- 
tract, and is not void against the said Company, whereas, in 
truth and in fact, the said act of 1873 of the State of New. 
Jersey is contrary to the Constitution of the United States, 
and void as against the said Company, because it violates 
the contract made between the State of New Jersey and the 


said Company. 


3. The Court of Errors and Appeals of the State of New 
Jersey erred in holding that the said The Central Railroad 
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Company of New Jersey, by its charter and supplements 
thereto, is not exempt from any further imposition of taxes 
and particularly from the taxes involved in this suit, 
whereas, in truth and in fact, the said The Central Railroad 
Company of New Jersey, by its charter and supplements 
thereto, is exempt from any imposition of taxes further than 
is provided for in the said charter and the supplements 
thereto, because the provisions of the said charter and the 
supplements thereto constitute a contract between the State 
of New Jersey and the said Company. ) 


4. The Court of Errors and Appeals of the State of New 
Jersey erred in holding that the said The Central Railroad 
Company of New Jersey is not exempted from taxation 
under the act of April 2, 1873, of the State of New Jersey, 
by reason of a contract with the State of New Jersey, 
created by acts of the Legislature as hereinafter set forth 
and specified, to wit: 


“An act to incorporate the Somerville and Eastern Rail- 
road Company,” approved February 26, 1847. | 

An act entitled “A supplement to an act entitled An 
act to incorporate the Somerville and Easton Railroad 
Company, passed February 22, 1849.” 

An act entitled “A further supplement to an act entitled 
‘An act to incorporate the Somerville and Easton Railroad 
Company,’ passed February 26, eighteen hundred and forty- 
seven,” approved March 17, 1854. 

An act entitled “A further supplement to anact entitled 
‘An act to incorporate the Somerville and Easton Railroad 
Company,’ passed February 26, eighteen hundred and forty 
seven,” approved April 6, 1865. 

An act entitled “An act respecting the Central Railroad 
Company of New Jersey and the Newark and New York 


Railroad Company, approved March 17, 1870;” whereas, in 


truth and in fact, the said The Central Railroad Company 
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of New Jersey is exempt from taxation under the said act 
of 1873 of the State of New Jersey, by reason of a contract 
with the State of New Jersey, created by the acts of the 
Legislature, as hereinbefore set forth. 


5. The Court of Errors and Appeals of the State of New 
Jersey erred in giving judgment for the said Samuel D. 
Bowers, Comptroller of the City of Elizabeth, and the City 
of Elizabeth ; whereas, it should have given judgment for 
the said Henry S. Little, Receiver of The Central Railroad 
Company of New Jersey. 


ARGU MENT. 
FIRST POINT... 


The question is res adjudicata, having been determined 
by this Court in the case of New Jersey v. Yard, 95 U. 
S., 104. 

The identity of all material facts in that case and in the 
present one is apparent irom the following comparison : 


The Contract of the Morris & Essex The Contract of The Central Railroad 


Railroad (New Fersey v. Yard, of New Fersey. 
95 “. S., 104). 
No. constitutional limitation on the No constitutional limitation on the 
power of the legislature to contract. power of the legislature to contract. 


Charter subject to alteration by its Charter not subject to alteration, by 
very terms. The precise language of its terms, which contain no reservation, 


this reservation is as follows : The general law of 1846, however, pro- 
‘‘The legislature reserve to them- vides as follows: | 
‘*selves the right to alter, amend or ‘*The charter of every corporation 
“repeal this act whenever they think ‘*which shall hereafter be granted by 
‘* proper.” ‘*the legislature shall be subject to 
Section 200f Charter. ‘‘ alteration, suspension or repeal in the 


‘* discretion of the legislature.’ 


ee : to them- 
The legislature reserve to them Laws of 1846, p. 16, 


‘selves the right toalter or amend this 
‘* supplement, or the act to which it 1s 
‘*a supplement, whenever the public 
** good may require it.” 

First supplement. 


Charter provides for taxation at 4 
of one per cent. on cost of road ‘‘as 
‘*soon as the net proceeds of the rail- 
‘‘road amount to seven per cent, (in 
any one year) upon its cost,”’ 


Supplement passed in 13865 granting 
additional franchises and making thi 
tax commence on completion of road 
-without reference to earnings. 

The precise language of this section 
of supplement is as follows : 

‘* Be it enacted, that the tax of one- 
‘half of one percent. provided by their 
‘*said original act of incorporation, to 
‘*to be paid by the said company to 
‘the State whenever the net earnings of 
‘* the said company amount to seven per 
‘cent. upon the cost of the road, shall 
‘* be paid at the expiration of one year 
‘‘ from the time when the road of the 
‘* said company shall be open and in use 
“to Phillipsburgh, and annually there- 
‘* after, which tax shall be in lieu and 
** satisfaction of all other taxation or im- 
‘* position whatsoever, by or under the 
‘‘ authority of this State, or any law 
‘* thereof.” 


This supplement was enacted a/ter 
the general law of 1846, and when that 
law was in full force. 


Formal acceptance of this change in 
the mode of taxation was required by 
the following provision : 

‘¢ Provided, that this section shall not 
‘* go into effect or be binding upon the 
‘* said company until the said company, 
‘* by an instrument duly executed under 
‘* its corporate seal, and filed in the of- 
** fice of the Secretary of > tate, shall have 
‘* signified its assent hereto, which assent 
‘¢ shall be signified within sixty days after 
‘‘ the passage of this act, or this act shall 
‘* be void.” 


The company duly filed its assent. 
THE SUPPLEMENT CONTAINED NO 


RESERVATION OF THE POWER TO ALIER 
OR REPEAL. 
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ORK REPEAL. 


Charter provides for taxation at 4 
of one per cent. on cost of road ‘‘as 
‘*soon as the net proceeds of said rail- 
‘‘road shall amount to six per centum 
‘* upon its cost.” 


Supplement passed in 1854 granting 
additional franchises and making this 
tax commence January 1, 1855, without 
reference to earnings. 

The precise language of this section 
of supplement is as follows: 

‘‘And be it enacted, That it shall be 
‘the duty of the treasurer of said com- 
‘** pany, on the first Monday in January 
‘‘of each and every year heareafter, to 
‘*pay to the Treasurer of this State a 
‘*tax of one-half of one per centum 
‘* upon the cost of said road, as shown 
‘* by the annual report of such cost, made 
‘‘ the year preceding the said first Mon- 
** day of January in which such payment 
‘* as aforesaid shall be made; provided 
‘that no other tax or impost shall be 
‘* levied or assessed upon the said com- 
‘* pany ; and section fourteen of the act 
‘‘of incorporation is hereby repealed.”’ 


This supplement was enacted a/ter 
the general law of 1846, and when that 
law was in full force. 


Formal acceptance of this change in 
the mode of taxation was required by 
the following provision : 

‘* And be it enacted, That if the said 
‘* company shall, within six months after 
‘* the passage of this act, file in writing 
‘*their assent to and acceptance of all 


‘* the provisions of this act, then the said 


‘* act shall take effect immediately there- 
‘‘ after; but in case the said company 
‘* shall refuse or neglect so to do within 
‘* the time specified, then this act shall 
** be null and void,”’ 


‘lhe company duly filed its assent. 


THE SUPPLEMENT CONTAINED NO 
RESERVATION OF THE POWER TO ALTER 


ee ~ 
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The conclusions reached by this Court, in New Jersey v. 


Yard, are as follows: 


“Statutory reservations of the right to repeal, whether 
contained in a charter or in a general law, unlike similar 
constitutional provisions, are only binding on a succeeding 
iegislature so far as it chooses to conform to it; and, if it so 
intends, an irrepealable legislative contract may be made. 
It is, therefore, in every case a question whether the legis- 
lature making the contract intended that the former pro- 
vision for repeal or amendment should, by implication, 
become a part of the new contract. 

“In this case, the contract of 1865 for a specific rate of 
taxation is inconsistent with any such implication, because : 
1. There was a subject of dispute and a fair adjustment of 
it for a valuable consideration on both sides.. 2. The con- 
tract assumed, by legislative requirement, the shape of a 
formal written contract. 3. The terms of the contract, that 
‘this tax shall be in lieu and satisfaction vf all other taxation 
or imposition whatsoever by or under the authority of this 
State, or any law thereof,’ exclude, in view of the whole 
transaction, the right of the State to revoke it at pleasure.” 


SECOND POINT. 


Judge Dixon, of the Supreme Court of New Jersey, 
frankly states the “ prepossessions ’ with which he comes 
to consider the case to be “ that the power of taxation could 
“ not be made the subject of contract by the legislature, and. 
‘‘ though, unfortunately, this question is closed by judicial 
“ decisions which no court in this State (N. J.) can disturb, 
‘unless reversed, courts must feel constrained to decide 
“ that it has been put in force only when the opposite judg- 
“ment cannot be formed by a rational mind. If to doubt 
“ whether the State has parted with any public right is to be 
‘ resolved that it has not, certainly language can scarcely 
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“ express the reluctance of courts to infer that this most 
“ important of all public rights has been surrendered.” 


He then seeks to distinguish between the Morris and Es- 
sex case and the present one in four “important particu- 
lars” (Record, p. 6). | 


Are any of these four particulars material? Do any of 
them make the reasoning of this Court in New Jersey v. 
Yard less applicable to this case ? 


JUDGE DIXON’S FOUR PARTICULARS OF ALLEGED 
DISSIMILARITY. 


ist Particular.—The charter of the Morrts and Essex was 
granted before the general law of 1846. This left the power of 
alteration dependent on a supplement passed in 1836, which ex- 
pressly confined the power to itself and the original charter. 


But the power of alteration reserved in the Central Rail- 
road case is also confined to the original charter by the 
act of 1846, which is no broader in this respect than the 
reservation contained in the Morris and Essex charter. 

This particular is not material, even if the contrary were 
the case, because it has been decided by this Court that 
the Legislature of New Jersey could make an irrepealable 
contract ; so that the only question here is whether they did 
intend so to do or not. 


2d Particular.—The acceptance required from the Morris and 
Essex was not of all the provisions of the act, as in the case of 
the Central, but only of the section imposing the new tax. 


Acceptance of “all the provisions” certainly includes the 
acceptance of any one. Both acts granted new privileges 
to the companies and coupled this grant with an immediate 
burden of taxation. 

“ All the provisions” of both acts became “ void” unless 
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this new burden of taxation were formally accepted in writ- 
ing within a specified time. The new burden imposed on 
the companies by these acts was the same in each case, viz. : 
immediate taxation: and the State exacted affirmative ac- 
ceptance of this new burden, to ensure the ‘‘ meeting of 
minds ” as well as to evidence its right to collect the new 
tax. This ‘‘meeting of minds’ was certainly evidenced 
quite as effectually by acceptance of ‘‘all the provisions of 
the act’’ as by acceptance of the single provision as to 
taxation. The fact that written acceptance was required and 
that this requirement was complied with, not the precise form 
by which that acceptance was given, is all that is essential 
to the question now before the Court. 


3rd Particular.— In the Morris and Essex Company's case, 
“ the Supreme Court regarded the State's right to tax the Come 
“ pany as a ‘vexed question’ which the Legtslature desired to 
“ have settled, but tt does not appear that before the act of 1854, 
“or ever, until recent/y, any dispute was ratsed against the 
“ power of the State to tax the Central Company, or that, in 
“ assenting to that settlement, the Company was ytlding any 
“ consideration for what, if the present claim be good, possessed 


“6 / ? 
CHOTMOUS VANE. 


The same “ vexed question’ existed in both cases, as 
appears from a complete extract from the opinion of Justice 
Miller in New Jersey v. Yard. 


“ And the State wished the vexed question of the right 
“to tax the corporation to be settled, For the Company 
“ dented the right of the State to tax them under that charter 
“ until the road paid them a net income of seven per cent. per 
“ annum on tts cost.” 


What are “ the net proceeds”’ which must amount, in the 
one case, to seven, in the other case, to six per cent. upon 
cost, before any tax whatsoever became due, involves the 
eternal question of the dividing line between ordinary re- 
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pairs and betterments, and will always be a “ vexed ques- 
tion.” The consideration yielded, to wit: payment of an 
immediate tax upon cost without reference to “ net pro- 
ceeds,” in lieu of a tax to commence only when there were 
“net proceeds” of a fixed amount, was the same in each 
case. 


The existence; however, of a “ vexed question” is only 
material to the present issue, in so far as that question 
would constitute consideration for the contract. Other 
consideration than the settlement of a dispute is quite as 
sufficient to sustain the contract in this particular. Yield- 
ing an immunity from all taxation until six per cent. on 
cost was earned certainly constitutes sufficient considera- 


tion to sustain the contract, and the adequacy of that 


consideration, if material, should be determined by the 
situation of affairs when the contract was made and not at 
the present time. Then the State was obliged to encourage 
the investment of capital in railroads intended to develop 
its resources, by complete immunity from taxation until the 


investors realized legal interest on their money, and must 


have regarded the immediate payment of taxes without 
regard to profits,an important consideration for the State. 
The State certainly held the Company to its part of the 
bargain for more than twenty years without any sugges- 
tion of inadequate considcration. It is only now, when the 
policy of the State toward railroads has changed, and the 
time has come for the railroad to obtain its part of the con- 
sideration, that an effort is made to repudiate the bargain. 


4th Particular.—“ The language of the section imposing the tax 
“ upon the Morris and Essex Ratlroad is itself suggestive of a 
“* contract for exemption, whereas in the Central Company's act of 
“ 1854, nosuch terms are used. It simply directs atax to be paid 
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“ provided that no other tax or impost shall be levied or as- 


“ sessed upon the said Company. 


While the language, which this Court construed to be a 
contract inthe Morris and Essex case, was to Judge Dixon's 
mind only, as he states, “ suggestive of a contract from ex- 
exemption,” the precise language used in the Central Company's 
supplement had been shortly before the time of its passage con- 
strued by the Courts of New Jersey to be a “ POSITIVE ENACT- 
MENT EXEMPTING THE COMPANY FROM ALL OTHER TAX,” 
and the Legislature, in using the very words which had thus 
received a judicial interpretation, must have intended to give 
to those words the same legal effect which had been given 
to them at the time by the Supreme Court of their State. 

State (The Morris & Essex R. R. Co., Prose- 
cutors) 7. Minton, 3 Zabriskie, p. 529, and 
Fifth Point, z2/ra. 


The suggestion of Judge Dixon that, without the proviso, 
it might have been claimed that the tax act of March 3, 1854, 
subjected all the real and personal estate of the Company to 
taxation, is met by the same case; which had determined 
the law on this subject at the time of its passage, and in view 
of which, both the general law and the Central's supplement 
must have been framed, to wit: that such a general act did 
not repeal the special tax provisions of corporate charters, 


THIRD POINT. 


The Legislature which passed the Supplement of 1854 had 
the power to make a contract which should not be subject 
to repeal or modification by one of the parties without the 


| 
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consent of the other. The only question is whether they 
did intend to make such a contract with the Railroad Com. 


pany in this instance. 


New Jersey v. Yard, 95 U. S., 113. 


FOURTH POINT. 


They did intend to make such a contract. 


1. The Legislature was not willing to rest this contract 
on the usual statutory form alone, depending for its validity 
as a contract upon some action of the corporation under it 
to bind it to its terms; but they required from the Com- 
pany a formal written acceptance within six months, or else 
it became wholly inoperative. The Company duly ex- 
ecuted this acceptance. There was then a formal, complete, 
written instrument, indicating this contract, signed by the 
presiding officers of the two Houses of the New Jersey 
Legislature and the Governor for one party, and the Presi- 
dent, Secretary and seal of the Railroad Company for the 
other party. It does seein as if the legislative intention 
was to make a contract in the same manner and onthe same 
terms of equal obligation as other contracts are made, and 
not to pass a statute which it could repeal or amend the day 
after it was signed by the parties. 


The full force of this formal acceptance, as evidencing the 
legislative intent to make a contract, is only apparent on 
examination of other acts relating to this and other com. 
panies. Such an exceptional requirement as formal written 
acceptance on the part of the Company can be explained on 
no other theory than that the Legislature intended to thus 
accentuate the difference between a contract by simple 
legislative grant, and a formal agreement to be executed by 


— 
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both parties and to contain within its express terms the 
covenants by which each party intended the other to be 
bound. 

Of the thirteen acts relating to the Central Railroad Com. 
pany of New Jersey, but this one required formal written 
acceptance on the part of the Company for its validity. 
Of the twenty-two separate acts relating to the Morris 
and Essex Railroad, only one, the Supplement of 1865, 
which has been declared by this Court to be an irre- 
pealable contract, required any written acceptance on the 
part of that Company to make it operative. 

The charters of all New Jersey railroads organized by 
special acts contain provisions for taxation, and of the 840 
acts, constituting charters or supplements to charters, 
passed before the Constitution forbidding special legislation 
went into effect, on/y fifteen required ‘formal acceptance of 
the company for their validity. Of these fifteen, e/even con- 
stituted or related to contracts between the State and the 
so-called United Companies, formerly called the Camden 
and Amboy Railroad and Transportation Company and The 
New Jersey Railroad and Transportation Company, re- 
specting taxation, transit dues to the State, increase of stock, 
and their peculiar relations to the State ; oxe confirmed the 
Erie foreclosure sale ; ove authorized change of name, and 
two, the Morris and Essex and New Jersey Central supple- 
ments, changed contracts to pay a tax on net proceeds when 
earned into obligations to pay an immediate tax on cost 
without regard to earnings. 

This analysis of the special laws of New Jersey relating 
to railroads, illustrates the peculiar force given by the law- 
makers of that State to the requirement of formal accept- 
ance. Such acceptance was intended to give to a contract 
between a corporation and the State the same solemnity 
which a seal imports to a contract between individuals, 
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2. There wasa well-understood subject of contract. The 
corporation wished authority to build new lines and the 
power to acquire right of way, while the State wished the 
vexed question of the right to tax the corporation to be 
settled ; for the Company denied the right of the State to 
tax them under their charter until the road paid them a 
net income of six per centum per annum on its cost. The 
Legislature said, if you will consent to pay ‘the one-half of 
one per cent. tax as originally agreed, and commence to do 
this on the first of January, 1855, we will authorize the 
franchises you seek as to new lines, and will agree that the 
tax shall be fixed at one-half of one per cent. Here was a 
subject of disagreement adjusted, additional rights granted, 
and the tax fixed both as to its rate and the time of com- 
mencement. Can it be believed that it was intended by 
either party to this contract that, after it was signed by 
both parties, one was bound forever and the other only for 
aday? That it was intended to be a part of. the contract, 


that the State of New Jersey was, at her option, to be 


bound or not? That there was implied in it, when it was 
offered to the acceptance of the Company, the right on the 
part of the Legislature to alter or amend it at leisure? If 
the State intended to reserve this right, what necessity for 
asking the Company to accept in such formal manner the 
terms of a contract which the State could at any time make 
to suit itself ? : 


3. The language used by the Legislature is inconsistent 
with the right of repeal claimed. . 

‘Provided that no other tax or impost shall be levied or 
“assessed upon the said company.” Is there here to be 
implied “except such taxes or imposts as may hereafter be 
“imposed”? Such a provision would be to nullify the 
whole contract. How could this proviso—* that no other 
“tax or impost shall be levied or assessed ”"—be carried into 
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effect if other taxes and imposts might be levied or imposed 
the next day? 

But there can be no possible doubt as to the intent of 
the Legislature in using this language, because, as rarely 
happens, these zdcntical words used in this tdentical connection 
had, at the time, recetved'a judicial interpretation by the Courts 


of New Jersey. 


FIFTH POINT. 


The Legislature of New Jersey intended, by the words, 
“ provided that no other tax or impost shall be levied or as- 


‘sessed upon the said company,” to make a contract ex- 
empting the Company from any tax or impost, other than 
the tax of one-half of one per cent., decause these words, as 
-_ used in the charter of another ratlroad company, had been ad- 
judged by the Supreme Court of New Jersey to have prectsely 

that legal effect. 
This decision had only been made some three years before 
the Central’s Supplement was passed, was the law of the 
State at that time, and must have been in the minds of the 
Legislature when that Supplement was framed. Even if 
the meaning >f this language is in itself debatable, this de- 
ciston fixes tts meaning as used at that time by the Legislature 


of New Jersey in a corporate charter. 


: State (The Morris & Essex Railroad Company, Prosecut- 
ors) v Minton, 3d Zabriskie, 529. 


» 


The syllabus in this case is as follows: 


“The charter of the Morris and Essex Railroad Company 
“ provides that as soon as the net proceeds of said railroad 
“ shall amount to seven per cent. upon its cost, the said cor- 
“ poration shall pay to this State a tax of one-half of one per 
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cent. on the cost of said road; provided, that no other tax 
“or impost shall be levied or assessed upon the said eom- 
“pany. It was held: 

“1, That the exemption under the word provided was a 
“ positive enactment exempting the company from all other 
“ tax, and not a condition upon which the tax of one-half of 
“ one per cent. was payable.” 


The reasoning of the Judge, who delivered the opinion of 
the Court, is as follows: 


“There can be no reasonable doubt, in my opinion, that 
‘the legislature intended, by this language, to exempt the 
“ company’s property from taxation until the improvement 
“it was chartered to accomplish should become remuner- 
“ ative, that is, until the income from the road should enable 
“ the stockholders to divide seven per cent. upon their out- 
“lay. The enterprise proposed was one of public importance. 
“It was certain that the construction of the road would 
‘“ benefit the public, but it was not so certain that it would 
“be profitable to the stockholders ; and the legislature, 
‘therefore, held out to them the immunity of exemption 
‘from taxation as a consideration for the public benefit to 
“be conferred, and an inducement to encounter the haz- 
“ard; and this immunity was to continue until the profits 
‘of the road should be such as to enable the company to 
“pay a reasonable tax. The argument, that the effect of 
‘“ the clause, prefixed by the word ‘ provided,’ is simply to 
“relieve the company from the obligation to pay the pro- 
“ spective tax of one-half of one per cent. in case any other 
“ tax or impost should be levied or assessed upon it, is un- 


“sound. If there was no exemption there was no contin. 


“gency; there was a certainty that other taxes would be 
‘levied upon the property of the company, and therefore a 
“stipulation for a prospective tax of one-half of one per 
“cent. zz case such other taxes were not levied, would be 
“an absurdity.” 


Nor is this the only contemporaneous decision of the 
New Jersey Courts, giving a legal and statutory meaning 
to such language. 


— 


21 


The following words in railroad charters or supplements 
had been held to constitute :rrepealable contracts, even when 
not emphasized by the requirement of acceptance: 


“ That no further or other tax or impost shall be levied 
oe “or assessed upon said company,” in the charter of Pater- 
7" son and Hudson River R. R. Co. 


State v. Berry, 2 Harrison, 80 (1839). 
Gardner, Assessor of Jersey City, v. State, 1 


Zab., 557 (1845). 


“ That no other tax or impost shall be levied or assessed 
“upon the company,” in the charter of the Camden and 
Amboy R. R. Co. 

Camden & Amboy R. R. & T. Co., v. Hille- 
gas, 3 Harrison, 11 (1840). 

Same v. Commissioners-of Appeal, 3 Harrison, 
71 (1840). 

Same v. Commissioners of Manstield, 3 Zabris- 
kie, 510 (1852), 


“ That no other or further tax or imposition shall be 
“levied or imposed upon the company,” in the charter of 
the New Jersey Railroad and Transportation Co. 

The New Jersey R. R. & T. Co. v. Newark, 3 
Dutcher, 185 (1858). 


It thus appears that the Legislature could not have chosen 

more precise language in which to frame an irrepealable con- 

. tract, than the very words they used. The formal accept- 

ance required only emphasized their intention to bind the 
Company to the bargain. 

An abstract of the cases which gave these words a 

legal definition is included in the Appendix of Cases at 


pages 40-48. 
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SIXTH POINT. 


That provision of the supplement which made its accept- 
ance optional with the Company clearly indicates the intent 
of the Legislature to make an irrepealable contract. 


The Legislature, on the theory of opposing counsel, had 
the right, under the power of repeal reserved by the gen- 
eral act of 1846, to repeal absolutely the tax clause of the 
original charter imposing the tax only after six per cent. 
had been earned, and to impose the tax at once without any 
assent from the Company. 

Why should they have given any option to the Company 
unless they deliberately intended to let it weigh for itself 
the relative advantages of remote taxation after earning 
capacity had been developed, subject to increase at the 
legislative will, or immediate taxation at a fixed rate which 
should never be increased, and to make its choice deliber- 
ately between these alternatives? What advantages were 
to be weighed and what reason for deliberation, if both 
methods of taxation were to be alterable at will by any 
succeeding legislature; for the supplement gave no privi- 
leges which the legislatures of that time were not accus- 
tomed to grant to any railroad company for the asking. 

Why should the Company voluntarily give up complete 
immunity from all taxation until its investment proved re- 
munerative and accept the burden of an immediate tax, if it 
was to be understood as a part of the bargain that the next 
legislature could raise that tax at its pleasure? For the 
State to give the option and for the Company to accept it 
was equally absurd unless both parties intended to make a 
contract for taxation which could not be altered. 


4¢ 
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SEVENTH POINT. 


The consideration for this contract was substantial, It 
was not oniy the large annual sums paid by the company 
to the State, but the many millions of dollars inyested on 
the faith of its franchises. 


EIGHTH POINT. 


That the supplement of 1854 created a contract is not 
denied. 

There was no eapress reservation incorporated in it, sub- 
jecting it to “ alteration, amendment, or repeal.”’ 

The only question then, is, is such a reservation, by 
implication, to be deduced from and exercised under the 
Act of 1846? 

This: Court has already decided that there was no such 
implication in the supplement to the Morris and Essex 
charter passed eleven years afterward, 


NINTH POINT. 


The decisions of the Supreme Court of the United States 
rendered since New Jersey v. Yard, 95 U.S., 104, on the 
question of legislative contracts for special taxation or tax 
exemption, have not limited or qualified the principles laid 
down in that case. 

These decisions are— 

Farrington v. Tennessee, 95 U. S., 679. 
Railroad Co. v. Georgia, 98 U. S., 359. 
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University v. People, g9 U. S., 309. 
Railway Co. v. Philadelphia, 1o1 U. S., 528. 
Stone v. Mississippi, ror U. S., 814. 
Asylum v. New Orleans, 105 U. S., 362. 


Louisville & Nashville R. R. Co. v. Palmer, 


109 U.S., 244. 
Picard v. East Tennessee, Virginia and 
Georgia R. R. Co., 130 U. S., 637. 


All of these reafhrin the Dartmouth College case, which 
the Supreme Court of New Jersey would gladly reverse, 
and as to which Chief Justice Waite, in delivering the 
unanimous opinion of the Court, says: 


“The doctrines of Trustees of Dartmouth College v. 
“ Woodward (4 Wheaton, 518), announced by this Court 
“more than sixty years ago, have become so imbedded in 
“the jurisprudence of the United States as to make them 
“to all intents and purposes a part of the Constitution 
“ itself.” 

Stone v. Mississippi, 1o1 U. S., 814. 


All hold that stipulations for tax exemption or special 
taxation, if made for consideration and within constitutional 
limitation, are contracts within the principles laid down in 
the Dartmouth College case. 


All insist that the language of the contract must be “so 
“clear and unmistakable as to leave no doubt of the pur- 


‘“ pose of the legislature.” 3 
Picard v. R. R. Co., 139 U. S., 637. 


All declire that where the “language is clear and the 
“intention to grant the exemption apparent the Court has 
“ never hesitated to give it force and effect.” 
Asylum v7, New Orleans, 1o5 U. S., 362, 


— 
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An abstract of these decisions, is, for the convenience of 
the Court, contained in the Appendix of Cases, at pages 
27-32. 

Some decisions of the Court prior to that case on the 
same question, are, for the same purpose, contained in the 
Appendix at pages 32-39. 


TENTH POINT. 


There can be no question of jurisdiction. 


For cases illustrating the principles upon which the juris- 


diction of this Court has been upheld to defermine whether 
and to what extent State legislation was impairment of the 


obligations of contracts, see Appendix of Cases, pages 
39-41. 


LAST POINT. 


The judgment of the Court of Errors should be reversed. 


ROBERT W. DE FOREST, 

GEORGE R. KAERCHER, 

B. WILLIAMSON, 

Counsel for Plaintiff in Error. 


APPENDIX OF CASES. 


DECISIONS OF THE SUPREME COURT OF THE UNITED 
STATES ON LEGISLATIVE CONTRACTS FOR SPECIAL TAx- 
ATION OR TAX EXEMPTION SINCE NEW JERSEY v. 
YARD, 95 U. S., 104. 


Farrington v. Lennessee, 95 U.S., 679. 

In this case there was no constitutional limitation on the 
power of the Legislature to contract, no power of repeal 
reserved in the charter and no affirmative acceptance of 
the charter required. 

The syllabus reads as follows: 


“The charter of a bank granted by the Legislature of 
“ Tennessee provides that the bank ‘ shall pay to the State 
“ an exchange tax of one-half of one per cent. on each share 
“ of the capital stock subscribed, which shall be in lieu of 
‘all other taxes.’ Held, 1. That this provision is a con- 
‘ tract between the State and the bank limiting the amount 
“ of tax on each share of the stock.” 


Railroad Co. v. Georgia, 98 U.S., 359. 

Two railroad companies, The Savannah, Albany and 
Gulf and The Atlantic and Gulf, had, by their charters, 
the one, “ the privilege of immunity of not being subject to 
“ be taxed higher than one-half of one per cent. upon the 
“ net annual income,” and the other, “ on the net proceeds 
“of its investments.” It does not appear that there was 
any constitutional limitation on the power of the Legisla- 
ture to contract, or that there was any reserve power of 
repeal in these charters. No affirmative acceptance on the 
part of the companies was required. 

The Court held that “if their rights are now the same as 
“they were when the original charters of the two com. 
“ panies were granted, it is quite clear the provisions of 
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“the taxing act of 1874 (a general railroad tax law) could 
“not be applied to them without the impairment of the 
“ contract they had with the State.” 

The stocks of the two companies in question, however, 
were consolidated into one in 1863, and the Court held this 
consolidation to be the creation of a new company, and that 
the charter of this new company was subject to alteration, 
because passed subsequent to and, therefore, subject to a 
code which provided, amongst other things, that corpora- 
tions “are creatures of the law and, except so far as the 
“law forbids it, subject to be changed, modified or de- 
“ stroyed at the will of the creator,” and that “ in all cases 
“of private charters hereafter granted, the State reserves 
“the right to withdraw the franchise unless such right is 
“ expressly negatived in the charter.” 


University v. People, 99 U.S., 3009. 


The charter of the Northwestern University contained 
this clause: | 


“ That all property of whatever kind or description be- - 


‘“‘ longing to or owned by said corporation shall be forever 
‘“ free from taxation for any and all purposes.” 


There was no constitutional limitation upon the power of 
the Legislature to give the exemption. There was no 
affirmative act of the University required to accept the 
charter. 

Held, to be a contract tor perpetual exemption. In this 
case the Supreme Court construed the Constitution of 
Illinois against the decision of the Illinois State Court. 


Railway Company v. Philadelphia, 1o1 U.S., 528. 

The charter of a Philadelphia street railway company 
contained the following clause : 

“ The Company shall also pay such a license for each car 


“run by said Company as is now paid by other passenger 
‘‘ railway companies in said City.”’ 


de 
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The license then paid was $30. <A subsequent ordinance 
increased it to $50. The company claimed that the above 
clause was acontract which could not be repealed and fixed 
the limit of the license fee at $30. 

It was held that the language in question did not consti- 
tute a contract, and that, if it did, the Constitution of the 
State prevented its being irrepealable. 

Mr. Justice Clifford delivered the opinion of the Court, 
which contains the following statement of the general 
principle : 

“Stipulations in a statute of a State, exempting certain 
“ property, rights, or franchises from taxation, or engaging 
“ that the same shall be taxed only at a certain rate, if made 
“ for a valuable consideration received by the State whose 
‘“ Legislature enacted the stipulation, is a contract, and as 
“such comes within the rules of decision specifying the 
“ description of contracts entitled to’ protection from modi- 
“ fication or repeal under the guaranty of the tenth section 
“ of the first article of the Constitution.” 

Exemptions of the kind, however, are to be strictly con- 
strued, the rule being that the right of taxation exists unless 
the exemption is expressed in clear and unambiguous 
terms, and that, to be effectual, it must appear that the 
contract was made in consequence of some beneficial equiv- 
alent received by the State, it being conceded that if the 
exemption was granted on/y as a privilege it may be recalled 
at the pleasure of the Legislature. Cooley, Const. Lim. 
(4th ed.), 342; Cooley, Taxation, 146. 


Stone v. Mississippi, 101 U.S., 814. 

Held, that it was not within the power of the Legislature 
to make an irrepealable contract with a lottery company 
because, by so doing, it limited the police power of the 
State. 

The unanimous opinion of the Court, delivered by Chief 
Justice Waite, contains the following as to the Dartmouth 
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case and the decisions of the Supreme Court holding 
charter exemptions from taxation contracts : 


“ It is now too late to contend that any contract which a 
“State actually enters into when granting a charter to a 
“ private corporation is not within the protection of the 
“ clause in the Constitution of the United States that pro- 
“ hibits States from passing laws impairing the obligation 
“of contracts. Art. 1, sect. 10. The doctrines of Trustees 
“of Dartmouth College 7 Woodward (4 Wheat., 518), an- 
“nounced by this Court more than sixty years ago, have 
‘become so imbedded in the jurisprudence of the United 
“ States as to make them to all intents and purposes a part 
“of the Constitution itself. 

“ We have held, not, however, without strong opposition 
“at times, that this clause protected a corporation in its 
“ charter exemy tions from taxation. While taxation is in 
‘‘ general necessary for the support of government, it is not 
“ part of the government itself. Government was not or- 
‘“‘ ganized for the purposes of taxation, but taxation may be 
“necessary for the purposes of government. As such, tax- 
“ation becomes an incident to the exercises of the legiti- 
“mate functions of government, but nothing more. No 
“ government dependent on taxation for support can bar- 
“ gain away its whole power of taxation, for that would be 
“ substantially abdication. .All that has been determined 
“ thus far is, that for a consideration it may, in the exercise 
“of a.reasonable discretion, and for the public good, sur- 
“ render a part of its powers in this particular.” 


Asylum v. New Orleans, 105 U.S., 362. 


The charter contained the following clause : 

“ All property, real and personal, belonging to the insti- 
“ tution, is hereby exempted from all taxation either by the 
‘‘ State, parish or city in which it is situated, anything in 
“ the law to the contrary notwithstanding.” 

A cotton press was devised to it in 1874, on which a tax 
was assessed. There was a reserved right to dissolve the 
corporation and to forfeit its charter under a general law. 
There was no reservation in the charter of the right to alter 
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and amend. There was no formal acceptance of the charter 
required. The above clause was held to constitute a con- 
tract. 

Mr. Justice Bradley, in giving the opinion of the Court, 
said : : 

“ We are well aware of the forcible language which has 
“ been used in previous cases in reference to the importance 
“ to the State of the governmental function of taxation; the 
“caution that ought to be exercised in maintaining a 
‘‘ claimed exemption from taxes ; the clearness and certainty 
“ which the grant should exhibit. We concur in all that 
‘“ has been said by this Court and many State Courts on the 
“subject. But where the language is clear, and the inten- 
“tion to grant the exemption apparent, the Court has never 
“ hesitated to give it force and effect.” 


Loutsville & Nashville v. Palmer, 109 U.S., 244. 

The contract was contained in a general act for internal 
improvements, which provided that the property of the 
Railroad Company accepting the provisions of that act, 
“ shall be exempt from taxation while the roads are under 
“ construction and for the period of thirty-five years from 
“ their completion.” 

The Legislature, in 1872, passed a law giving this ex- 
emption to the P. & L. R. R. Co., assignee of the Alabama 
and Florida. There was no assent required. There was 
no express power to repeal reserved in the act, but the 
Constitution of 1868 forbade the exemption. 

Held, that the Legislature of Florida, after the adoption 
of that Constitution, could not make a grant to a railroad 
exempting their property from taxation. Opinion by 
Matthews, //. 


Picard v. East Tennessee, Virginia and Georgia R. R. Co., 130 
U. S., 637. 

The question in this case was whether a contract for tax 

exemption conceded to exist before foreclosure passed to 
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a corporation organized by the purchasers after foreclosure 
sale. 

The Court held that it did not pass, and, in so holding, 
used the following language : 

“ It has been held, and the doctrine has been so often re- 
“ peated that it is no longer an open question, that the 
“ Legislature of a State may exempt the property of partic- 
“ular persons or corporations from taxation, either for a 
“limited period or perpetually; but to justify the conclu- 
“sion that such exemption is granted, it must appear by 
“the language so clear and unmistakable as to leave no 
“ doubt of the purpose of the Legislature. The power of 
“taxation is one of the highest attributes of sovereignty, 
“and the suspension of its exercise as to any persons or 
“ property is not a matter to be presumed or inferred. It 
“must be declared or it will not be deemed to exist. If 
“the Legislature can lay aside a power devolved upon it 
“for the good of the whole people of the State, for the 
“ benefit of a private party, it must speak in such unmis- 
“ takable terms that they will not admit of any reasonable 
“construction consistent with the reservation of the 
“ power.” 


DECISIONS OF THE SUPREME COURT OF THE UNITED 
STATES ON LEGISLATIVE CONTRACTS FOR SPECIAL 
TAXATION OR TAX EXEMPTION PRIOR TO NEW 
JERSEY v. YARD, 95 U. S., 104. 


Wilmington Railroad v. Reid, Sheriff, 13 Wallace, 264, 266: 


1. A statute exempting all the property of a railroad 
corporation from taxation, exempts not only the rolling 
stock and real estate owned by it and required by the 
company for the successful prosecution of its business, but 
its franchise also. 


2. A charter to a railroad company, containing such an 
exemption, is a contract; and a law subsequently passed, 
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laying a tax on the company’s franchise, rolling stock or 
real property, violates the obligation of the contract and is 
void. 


“It has been so often decided by this Court that a charter 
‘“ of incorporation granted by a State creates a contract be- 
“ tween the State and the corporators, which the State can- 
“ not violate, that it would be a work of supererogation to 
“ repeat the reasons on which the argument is founded. It 
“is true that when a corporation claims an exemption from 
“ taxation it must show that the power to tax has been 
“ clearly relinquished by the State, and if there be a reason- 
‘‘ able doubt about -his having been done, that doubt must 
“ be solved in favor of the State. If, however, the contract 
“is plain and unambiguous, and the meaning of the parties 
“ to it can be clearly ascertained, it is the duty of the Court 
‘to give effect to it, the same as if it were a contract be- 
“ tween private persons, without regard to its supposed in- 
“ jurious effects upon the public interests. 

“It may be conceded that it were better for the interest 
“of the State that the taxing power, which is one of the 
“highest and most important attributes of sovereignty, 
“ should on no occasion be surrendered. In the nature of 
“ things the necessities of the Government cannot always 
“ be foreseen, and in the changes of time, the ability to raise 
“revenue from every species of property may be of vital 
“importance to the State, but the Courts of the country 
“are not the proper tribunals to apply the corrective to 
‘ improvident legislation of this character. If there be no 
“ constitutional restraint on the action of the Legislature 
“ on this subject, there is no remedy, except through the in- 
“ fluence of a wise public sentiment. reaching and control- 
“ ling the conduct of the law-making power.” 


Humphrey v. Pegues, 16 Wallace, 244, 249; 

An act of Assembly of a State passed in 1851 to incor- 
porate a railroad company chartered a _ corporation, 
but did not exempt its property from taxation. An act 
passed in 1855 to amend its CHARTER did exempt it, In 


a 
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1863 an act was passed conferring on a company which had 
been incorporated in 1849 the right to build a railroad, but 
which had never yet found inducements sufficient to make 
it build the road, all the rights, powers and privileges 
“granted by the CHARTER” of the first named road. Held: 


ist. That the property of the second road was made, by 
the Act of 1863, exempt from taxation. 


2d. That the Legislature could not repeal the Act of 
1863 so as to subject it to taxation. 


“ Another question is raised, to wit: That a legislature 
“ does not possess the power to grant to a corporation a per- 
“ petual immunity from taxation. It is said that the power 
“of taxation is among the highest powers of a sovereign 
“ State; that its exercise is a political necessity, without 
‘ which the State must cease to exist, and that it is not com- 
“petent for one Legislature by binding its successors, to 
“ compass the death of the State. It is too late to raise this 
“ question in this Court. It has been held that the Legisla- 
“ture has the power to bind the State in relinquishing its 
‘power to tax a corporation. It has been held that such a 
“ provision in the charter of an incorporation constitutes a 
‘contract which the State may not subsequently impair. 
“ These doctrines have been reiterated and reaffirmed so re- 
“cently as the year 1871, in an opinion delivered by Justice 
‘“ Davis inthe case of THE WILMINGTON RAILROAD v. REID. 
“They must be considered as settled in this Court.” 


The Piqua Branch of the State Bank of Ohio v. Jacob Knoop, 
Treasurer of Miami County, 16-17 Howard, 369: 


In 1845 the Legislature of Ohio passed a general banking 
law, the fifty-ninth section of which required the officers to 
make semi-annual dividends, and the sixtieth required them 
to set off six per cent. of such dividends for the use of the 
State, which sum or amount so set off should be in lieu of 
all taxes to which the company, or the stockholders therein, 
would otherwise be subject. 
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This was a contract fixing the amount of taxation, and 
not a law prescribing a rule of taxation until changed by 
the Legislature. 

In 1851 an act was passed entitled “ An Act to tax banks, 
and bank and other stocks, the same as property is now tax- 
able by the laws of this State.’ The operation of this law 
being to increase the tax, the banks were not bound to pay 
that increase. 

A municipal corporation, in which is vested some portion 
of the administration of the government, may be changed at 
the will of the Legislature. But a bank, where the stock 
is owned by individuals, is a private corporation. Its 
charter is a legislative contract, and cannot be changed 
without its assent. 

The preceding cases upon this subject, and the case of 
the PROVIDENCE BANK v. BILLING, 4 Peters, 561, explained. 


Gordon v. Appeal Tax Court, U. S. Reports, 3 Howard, 
133: 

The Legislature of Maryland, in 1821, continued the 
charters of several banks to 1845, upon condition that they 
would make a road and pay a school tax. This would 
have exempted their franchise, but not their property, from 
taxation. 

But another clause of the law provided, that upon any of 
the aforesaid banks accepting of and complying with the 
terms and conditions of the act, the faith of the State was 
pledged not to impose any further tax or burden upon them 
during the continuance of their charters under the act. 

This was a contract relating to something beyond the 
franchise, and exempted the stockholders from a tax levied 
upon them as individuals, according to the amount of their 


stock. 
The charter of a bank is a franchise, which is not taxable 
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as such, if a price has been paid for it, which the Legislature 
accepted. 

But the corporate property of a bank is separable from 
the franchise, and may be taxed, unless there is a special 
agreement to the contrary. 


McGee v. Mathis, 4 Wallace, 143: 


Where a State, in order to promote the drainage and 
sale of certain swamp lands belonging to it and which it 
was desirous of reclaiming, has passed, by way of encourag- 
ing purchasers, a law that such lands “ shall be exempt from 
taxation for the term of ten years,” and issued transferable 
scrip receivable for them, a repeal of the exemption act, so far 
as it concerns lands paid for, either before or after the repeal, 
with scrip issued before the repeal, impairs a contract of 
the State with the holders of such scrip. 


Home of the Friendless 7. Rouse, 8 U. S. Reports, pp. 
430, 437, 438: 


1. A statute which, for the declared purpose “ of encour- 
aging the establishment of a charitable institution” and 
enabling the parties thus engaged “ more fully and effectu- 
ally to accomplish their laudable purpose,” gave to the 
institution a charter, and declared by it that “the property 
of said corporation shall be exempt from taxation,” and 
that an already existing statutory provision, that every 
charter of incorporation should be subject to alteration, 
suspension or repeal, at the discretion of the Legislature, 
should not apply to it, becomes, after the corporation has 
been organized, a contract ; and its property is not subject 
to taxation, so long as the corporation owns it and applies 
it to the purposes for which the charter was granted. 


2. A State which, after granting such a charter, passes a 
law taxing property of the corporation, passes a law violat- 
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ing the obligation of the contract, and consequently such a 
law is void under the Constitution. 


“ There is no necessity of looking for the consideration for 
“a legislative contract outside of the objects for which the 
“ corporation was created. These objects were deemed by 
“the Legislature to be beneficial to the community, and this 
“ benefit constitutes the consideration for the contract, and 
“no other is required to support it. This has been the well- 
“settled doctrine of this Court on this subject since the case 
“of DARTMOUTH COLLEGE v. WOODWARD. 

“It is contended that the rules of construction applicable 
“ to legislative contracts are more stringent than those which 
“are applied to contracts between natural persons, and that, 
“ applying these rules to this contract, it cannot be sustained 
“as a perpetual ex mption from taxation. 

“It is true that legislative contracts are to be construed 
‘most favorably tu the State if, on a fair consideration to be 
‘given the charter, any reasonable doubts arise as to their 
“ proper interpretation; but, as every contract is to be con- 
“strued to accomplish the intention of the parties to it, if 
“there is no ambiguity about it, and this intention clearly 
‘appears on reading the instrument, it is as much the duty 
“of the Court to uphold and sustain it as if it were a con- 
“tract between private persons. Testing the contract in 
“question by these rules, there does not seem to be any 
“rational doubt about its true meaning. ‘ All property of 
“said corporation shall be exempt from taxation,’ are the 
“ words used in the act of incorporation, and there is no need 
“of supplying any words to ascertain the legislative inten- 
“tion. To add the word“ forever’ alter the word ‘taxation,’ 
“could not make the meaning any clearer. It was undoubt- 
“edly the purpose of the Legislature to grant to the. cor- 
“ poration a valuable franchise, and it is easy to see that the 
“franchise would be of comparatively little value if the 
“ Legislature, without taking direct action on the subject, 
“could at its will resume the power of taxation. 

“ The validity of this contract is questioned at the bar, on 
“the ground that the Legislature had no authority to grant 
“away the power of taxation. The answer to this position 
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‘is, that the question is no longer open for argument here, 
“for it is settled by the repeated adjudications of this Court 
“that a State may, by contract based on a consideration, 
“exempt the property of an individual or corporation from 
“ taxation, either for a specified period or permanently. And 
“it is equally well settled that the exemption is presumed to 
“be on sufficient consideration, and binds the State if the 
“ charter containing it is accepted.” 


Binghamton Bridge, 3 Wall., 51, 73: 


“The constitutional right of one legislature to grant cor- 
“ porate privileges and franchises soas to bind and conclude 
“a succeeding one, has been denied. We have supposed, if 
“ anything was settled by an unbroken course of decisions 
“in the Federal and State Courts, it was that an act of in- 
“ corporation was a contract between the State and the 
“ stockholders. All courts at this day are estopped from 
“ questioning the doctrine. The security of property rests 


“upon it, and every successful enterprise is undertaken in. 


“the unshaken belief that it will never be forsaken. 

“A departure from it now would involve dangers to 
“ society that cannot be foreseen, would shock the sense of 
“justice of the country, unhinge its business interests and 
“ weaken, if not destroy, that respect which has always 
“ been felt for the judicial department of the Government. 
“ An attempt even to reaffirm it could only tend to lessen its 
“ force and obligation. It received its ablest exposition in 
“ the case of Dartmouth College vs. Woodward, which case 
‘“‘ has ever since been considered a landmark by the profes- 
“sion, and no court has since disregarded the doctrine that 
“the charters of private corporations are contracts pro- 
“tected from invasion by the Constitution of the United 
ee, 

“ The principle is supported by reason as well as author. 
“ity. It was well remarked by the Chief Justice in the 
“ Dartmouth College case, ‘that the objects for which a 
‘“ corporation is created are universally such as the Govern- 
“ment wishes to promote. They are deemed beneficial to 
“ the country, and this benefit constitutes the consideration, 
“ and, in most cases, the sole consideration for the grant.’ 
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The purposes to be attained are greatly beyond the ability 
of individual enterprise, and can only be accomplished by 
the aid of associated wealth. This will not be risked un- 
less privileges are given and securities furnished in the act 
of incorporation. The wants of the public are often so 
imperative that a duty is imposed on Government to pro- 
vide for them, and as experience has proved that a State 
should not directly attempt to do this, it is necessary to 
confer on others what the sovereign power is unwilling to 
undertake. The Legislature, therefore, says to public- 
spirited citizens: ‘If you will embark with your time, 
money and skill in anenterprise which will accommodate 
the public necessities, we will grant to you privileges that 
will justify the expenditure of your money and the em- 


“ ployment of your time and skill. Such a grant is a con- 
“tract, with mutual considerations, and justice and good 
‘“ policy alike require that the protection of the law should 
“ be assured to it.” 


* * 


THE PRINCIPLES UPON WHICH THE JURISDICTION OF THE 


SUPREME COURT HAS BEEN UPHELD, TO DETERMINE 
.WHETHER, AND TO WHAT EXTENT, LEGISLATION BY THE 
SEVERAL STATES IMPAIRED THE OBLIGATIONS OF CON- 
TRACTS. 


New Orleans Water Works vs. Louisiana Sugar Company, 


- 
a 


125 U.S., 18, 38: 


“When the State court decides against a right claimed 


‘under a contract, and there was no law subsequent to the 


contract, this Court clearly has no jurisdiction. When the 
State court holds that there was a contract conferring cer- 
tain rights, and that a subsequent law did not impair those 
rights, this Court has jurisdiction to consider the true con- 
struction of the supposed contract, and if it is of opinion 
that it did not confer the rights afhrmed by the State court, 
and therefore its obligation was not impaired by the subse- 
quent law, may, on that ground, affirm the judgment. So 
when the State court upholds the subsequent law, on the 


‘ ground that the contract did not confer the right claimed, 
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“ this Court may inquire whether the supposed contract did 
“not give the right, because if it did the subsequent law 
‘“ cannot be upheld.” 


Jefferson Branch Bank vs. Skelly, 1 Black, 436: 


“ It is the general rule that the construction given by State 
-“ courts to State laws and constitutions is binding and con- 
“ clusive upon the Federal courts; but the rule does not ex- 
“tend to cases in which the court is called’on to interpret 
“ the contracts of States, though they may have been made 
“inthe form of laws or by functionaries of the State in pur- 
“ suance of State laws. Fidelity to the Constitution of the 
“United States makes it necessary that insuch a matter this 
“ Court should not follow the construction of a State court 
‘with whose opinion it cannot concur, and it makes no dif- 
“ ference in the obligation whether the contract is in shape 
“ of a law or of a covenant by the State's agents.” 


Louisville and Nashville R. R. Co. vs. Palmes, 109 U. S., 


244, 250: 
“ The question we have to consider and decide is whether, 
in the judgment under review, the Supreme Court of 
Florida gave effect toa law of the State, which, in violation 
of the Constitution of tlhe United States, impairs the obli- 
gation of a contract. In reaching a conclusion on that 
point, we decide for ourselves, independently of the de. 
cision of the State court, whether there is a contract ; 
and whether its obligation is impaired ; and if the decision 
of the question requires a construction of State Constitu- 
tion and laws we are not necessarily governed by pre- 
‘vious decisions of the State courts upon the same or 
similar points, except when they have been so firmly es- 
tablished as to constitute a rule of property.” 


Planters’ Bank ws. Sharp, 6 How., 327: 


“Qne of the tests that a contract has been impaired is, 
‘“ that its value has by legislation been diminished. It is not 


“ by the Constitution to be impaired at all. This is not a 


‘“ question of degree, or manner, or cause, but of encroach- 
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“ing in any respect on its obligation, dispensing: with any 
“ part ofits force.” 


McCracken vs. Hayward, 2 How., 608, 612: 


“ The obligations of a contract consists in its binding 
“force on the party who makes it. This depends on the 
“laws in existence when it is made; these are necessarily 
‘“‘ referred to in all contracts, and forming a part of them as 
“the measure of the obligation to perform them by the one 
“ party, and the right acquired by the other. There can be 
“ no standard by which to ascertain the extent of either than 
‘* that which the terms of the contract indicate, according 
“to their settled meaning; when it becomes consummated, 
“ the law defines the duty and the right; compels one party 
“to perform the thing contracted for and gives the other 
“ the right to enforce the performance by the remedies then 
“in force. If any subsequent law affects to diminish the 
“duty or to impair the right, it necessarily bears on the 
‘‘ obligation of the contract in favor of one party, to the 
“injury of the other: hence, any law which in its operation 
‘amounts to a denial or obstruction of the riguts accruing 
‘by a contract, though professing to act only on the 
“remedy. is directly obnoxious to the prohibition of the 
“ Constitution.” 


Green vs. Biddle, 8 Wheat., 1, at page 84: 


“The objection to a law, on the ground of its impairing 
“the obligation of a contract, can never depend upon the 
“extent of the change which the law effects in it. Any 
“ deviations from its terms, by postponing or accelerating 
“ the period of performance which it prescribes, imposing 
“ conditions not expressed in the contract, or dispensing 
“with the perform ance of those which are, however 
“ minute, or apparently immaterial in their effect upon the 
“ contract of the parties, impairs its obligation,” 
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DECISIONS OF THE NEW JERSEY COURTS BEFORE AND 
ABOUT THE TIME WHEN THE CENTRAL'S CONTRACT 
WAS ENACTED CONSTRUING SIMILAR STATUTES TO BE 
IRREPEALABLE CONTRACTS. 


State v. Berry, 2 Harrison, 80 (139): 


The charter of the Paterson and Hudson River Railroad 
Company provided for the payment of certain taxes to the 
State, and then enacted “that no further or other tax or 
‘‘impost shall be levied or assessed upon said company.” 

Held, that this does not exempt the franchise or privileges 
merely of the company, but the company generally in its 
property from taxes for county, township and all other pur- 
poses than those stated in the charter. 


“ The 18th section of the act of incorporation provides 
“ that the said company shall, after the expiration of five 
‘“ years from the passage of this act, pay to the Treasurer of 
“ this State, yearly and every year, a tax of one-quarter of 
“one per cent. upon their capital stock paid in, and yearly 
“and every year after the expiration of ten years, a tax 
“ of one-half of one per cent. upon their capital stock so paid 
“in, ‘and that no further or other tax or impost shall be 
“levied or assessed upon said company.’ 

“It is contended by counsel, that the exemption contained 
“inthe last clause of this section, applies merely to the 
“ franchise granted to the company, and not to its property; 
“ but this certainly cannot be the true construction of the 
“act. To take away the inherent and all important right 
“ of government, to levy tax upon property for its support, 
“the language should certainly be clear and explicit (4 
“ Peters, 514). But could words have been adopted less 
“ liable to doubt than such as are here used? [I think not. 
“It is enacted that the company after, &c., shall pay yearly 
“a tax, &c., upon the capital stock paid in, and that no 
“further or other tax or impost shall be levied or assessed 
‘upon said company. Here is a tax laid upon stock, or, 
“in other words, upon property which it, the company, is 
“ directed to pay. And in the same connection, it is added, 
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“that no other tax or impost shall be levied or assessed 
“ upon the company. | 

“ The Legislature could never, after the passage of the act, 
“ have imposed any new or additional tax upon the company for 
“ats franchises or privileges. 

“Its charter was in the nature of a contract, and the 
“ State would have had no constitutional power thus to 
“ vary its terms, or add to its burthens. Unless, there- 
“fore, the exemption applied to the property of the com- 
“ pany, it had no application. A statute ought upon the 
‘‘ whole, to be so construed, that if possible, no clause, 
“ sentence or word, should be superfluous,. void or insigni- 
“ ficant (4 Bac. Abr., Tit. Statutes, I., p. 664; I. Harr. R., 
“ 286). There can be no doubt, | think, but that in this 
“case, and in many others where the charters of these 
‘‘companies contain a like provision, the Legislature in- 


“tended to exempt, and have exempted, in so many words, 


“both the Company and its property, from any other tax 
“ than as therein stated.” -* 


Camden and Amboy Railroad Company v. Hillegas, 3 Har- 
rison, 11 (1840): 


The charter of the Camden and Amboy R. R. Co., after 
providing for the payment of a tax to the State Treasurer, 
declared “ that no other tax or impost shall be levied or as- 


“sessed upon the company.” 

Held, that this language exempted the company from 
any tax for State, county or township purposes. The 
reasoning of the Court is as follows : 


“ SECONDLY, It is objected, that the Camden and Amboy 
“ Railroad Company are exempted by their charter from 
“taxation for state, county and township purposes. And, 

“ This exception, too, is fully sustained, upon the prin- 
“ ciples unanimously adopted by this Court in The State v. 
“ Berry ¢e¢ al, 2 Harr. R., 80. In that case, the liability of 
“the Paterson and Hudson River Railroad Company, to 
“ taxation for township and county purposes was drawn in 


44 


‘“ question ; and as the exempting clause, in the charter of 
‘that company, is precisely (with the exception of one or 
“two immaterial words) in the same language with that 
‘used in the charter of this company, the decision must be 
“the same as in that case. In the charter of the Paterson 
“and Hudson River Railroad Company, Harr. Comp., 326, 
“ sec. 18, the words are: ‘ And that no further or other tax 
“ or impost shall be levied or assessed upon the said com- 
“ pany.’ Inthe charter of the Camden and Amboy Railroad 
“Company, Harr. Comp., 292, sec. 23, the language is: 
“¢and that no other tax or impost shall be levied or as- 
“sessed upon the said company.’ It is true, the consid- 
“ erations upon which the Legislature have granted these 
“ exemptions are different in the two cases. In the former 
“the company are required to pay to the Treasurer of the 
“ State a yearly ‘tax’ of a certain per cent. ‘upon their 
“ ‘capital stock paid in,’ and in the latter case the company 
“are to pay to the Treasurer of the State, quarterly, ten 
“cents for each passenger and fifteen cents for each ton of 
“ merchandise transported upon the road. But this differ- 
“ence can have no possible influence that I can perceive, 
“jn giving a construction to the exemption clauses in the 
“two statutes. The question was very ably argued, and 
“ the liability of the Paterson and Hudson River Railroad 
“Company to taxation in the case cited from 2 Harr. R., 
“80, was pressed upon the Court with great ingenuity, by 
“the counsel who argued in support of the tax; but after 
“ full advisement we were as the report shows, all of opinion 
“ that the company were not liable to taxation in that man- 
“ner. One idea, however, not suggested on that argument, 
“so far as I now recollect, was thrown out, and, indeed, 
“earnestly urged upon our attention, by the counsel for 
‘the defendants in this case, that struck me at first as some- 
‘“‘ what plausible, it was this: that inasmuch as the consid- 
“eration for the exemption, or rather the sums to be paid 
‘‘as a commutation for ordinary taxes, were all to be paid 
“into the State Treasury; that therefore the Legislature 
‘could only have intended an exemption from State taxes ; 
“that such a limitation would satisfy the general language 
“ of the exempting clause ; and that the Court ought not, by 
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‘mere construction, to extend its operation so far as to de- 
‘ prive the townships and counties through which the road 
‘‘ runs, or in which the company had taxable property, from 
“ raising by taxes, the revenues necessary for defraying their 
‘municipal expenses, and for which they had no other 
‘resources; though compelled by law to maintain their 
“ peculiar and local governments. But there are two satis- 
“ factory answers tothis suggestion. Inthe first place, such 
‘a limited or qualified exemption from ‘taxes’ and “ im- 
“ posts’ would not satisfy the broad and comprehensive 
“ language of the act. It does not say, no other State tax ; 
“ but ‘xo other tax or impost shall be levied,” &c. And sec- 
“ ondly, the argument assumes the position, that State taxes 
“are essentially different from county and township taxes, 
“and that they are assessed and collected under different 
“ authorities. Thisisnotso. The same law that directs cer- 
“ tain sums of money to be assessed and collected for State 
‘“‘ purposes, authorizes and requires moneys to be assessed 
“and collected for township and county-purposes. All taxes 
“ are, in fact, State taxes; they are raised under the author- 
“ity of the State, and are all applied to State purposes ; 
‘namely, to the support of government inall its departments ; 
“to the payment of its officers and agents, the erection and 
‘“ maintenance of public buildings, roads and bridges, and the 
“ support of the poor. , They are not different taxes; but they 
“are taxes, levied by the same authority, though distribu- 
“ted into different channels for the sake of public conveni- 
“ ence.” 


Camden & Amboy R. R. & T. Co. 7 Commissioners of Ap- 
peal, 3 Harrison, 71: 


Construes the same clause of the C. & A. R. R. & T. Co. 
charter to prevent the legal assessment of any county or 


township tax. 


The Court uses the following language: 


‘“ The 23d section of the charter lays atax and then pro- 
“vides that “no other tax shall be imposed.” Now, the 
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“‘ $21.20 (the amount of the township tax inquestion) not 
“ being the same tax, is necessarily another.”’ 


Gardner, Assessor of Jersey City, v. The State, 1 Zab., 
557: 


The charter of the Paterson and Hudson River Rail- 
road Company provided for the payment of certain tax 
to the State, and then enacted “that no further or other 
tax or impost should be levied or assessed upon the said 
company.” 

Held, that this provision of the charter exempted the 
company and its property held for railroad purposes from 
all other taxes, whether assessed for State, for city or 
township purposes. 


The State, Camden & Amboy Railroad & Transportation 
Company, Prosecutors, v. Commissioners of Mansfield, 
3 Zabriskie, 510 (1852): 


The charter of the Camden and Amboy Railroad and 
Transportation Company, after making provision for the 
payment of transit duties, enacts “that no other tax or im- 
“post shall be levied or assessed against the said company.” 


This clause was construed to operate as an exemption of 
the property in the hands of the corporation and the stock 
of the company in the hands of the stockholders from any 
other taxation than that provided for in the charter. The 
rule as to what property is to be included in this charter 
provision held to be “where the necessity ends and the 
mere convenience begins.” 


The Legislature, in exempting the company from all other 
taxes except the transit duties, only intended to include so 
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much property as was necessary and essential to a railroad 
and the transportation business such as the company was 
compelled to carry on. 


Dwelling houses and lots for the accommodation of work. 
men are not included in this exemption. 


The State v. Betts, 4 Zab., 555: 


The exemption of the Morris Canal and Banking Com 
pany, section 14 of their charter, enacts “that no state, 
“county, township or other public assessments or charges 
“ whatsoever shall at any time be laid or imposed upon the 
“company or upon the stocks or estates which may become 
‘ vested in them under this act, but this exemption shall not 
“extend to any other estate or property of the company 
“than such as is possessed, occupied and used by the said 
“company for the actual and necessary purposes of canal 
‘“ navigation under this act, according to the true intent and 
‘‘ meaning thereof.” 

Held, to constitute an irrepealable contract as to an ex- 
tension authorized by supplement to the charter which gave 
to the extension all the privileges conferred by the original 


charter. 


The State, The New Jersey Railroad & Transportation 
Company, Prosecutors, v. City of Newark, 3 Dutcher 
185: 

The charter of the Railroad Company provided that it 
should pay a tax of one-half of one per cent. upon its capital 
stock, ‘and that no other or further tax or imposition shall 


be levied or imposed upon the company.” 


This case involved the question whether an assessment 
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for improvements incident to the opening and widening of 
streets was a tax or impost within the meaning of the 
charter. In discussing this question, the Court used the 
following language: 


“ The exceptions in the charter of the New Jersey Rail- 
“road and Transportation Company, and other similar 
“ charters granted by the Legislature of this State, are con- 
“ nected with, and partly in consideration of provisions for 
“the payment by the companies of specified taxes into the 
‘‘ State treasury, and have been held by our courts to in- 
“ clude not only taxes imposed expressly for State purposes, 
“ but all county, township or city taxes.” 


The State, The Trenton Water Power Company vw. Parker, 
3 Vr., 426: 


Exemption clause in charter of the Water Company: 


“And it shall be lawful for the council and general 
“assembly of this State, at any time hereafter, to levy a tax 
“on the company hereby incorporated, not exceeding the 
“ half of one per cent. upon its capital stock subscribed and 
“ paid in.” 


No consideration, and no assent required. 


Held, not to be a contract and not to prevent taxation of 
the corporation under the general tax act of 1866. 


The opinion in this case, given by Depue, ¥., arrives at 
this construction of the Water Power charter by reference 
to cotemporary legislation, viz., the charter of The Elizabeth- 
town & Somerville R. R. Co., The Paterson & Hudson 
River R. R. Co., The Delaware & Raritan Canal Company, 
The Camden & Amboy Railroad Company, The New 
Jersey Railroad & Transportation Company and the New 
Jersey, Hudson & Delaware Railroad Company, each of 
which contained a proviso of exemption from other taxes 
and imposts, similar to that contained in the Central Rail- 
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road Supplement. As tothese charters, the Judge uses the 
following language: 


“In each of these charters a certain annual sum is re- 
“ quired to be paid by the company to the State, either at 
“once or after a specified period or event, and words of 
“express exemption from other taxation are annexed.” 

“These provisions in the charters of the companies re- 
“ferred to embrace all the elements of a contract—a con- 
“ sideration—the payment, or agreement to pay to the State 
“ certain sums annually, and express words of agreement on 
‘* the part of the State to accept the same in lieu of ordinary 
“ taxation.” 


State, The United Railroad & Canal Company v. Commis- 
sioner of Railroad Taxation, 8 Vr., 240 (1874), S. C.: 


Held, that the act of 1869, Laws of 1869, p. 226, when 
accepted by the directors of the Railroad Company, con- 
stituted a new contract as to taxation, which was irrepeal- 
able, and that the general railroad tax law of 1873 was 
not an act of uniform taxation within the meaning of the 
act of 1869. 

This case contains an important decision of Depue, /,, 
going into the question of contracts by charter, and up- 
holding the doctrine of irrepealable contracts. 

This opinion contains the following statement of the 
general principle : 


“ A contract.with a corporation, once made, is the same 
“as a contract with an individual. Both are equally within 
“the protection of the constitutional provision. Neither 
“can be impaired except by compact and agreement of the 
“ parties, founded on a sufficient consideration, and the 
“ original obligation remains intact, except so far as altered 
“ by mutual consent. 

“ The contract the prosecutors rely on is an agreement 
“ on their part to pay a per cent. on capital stock, together 
“ with certain transit duties, and an agreement on the part 
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‘‘ of the State that no other tax or impost shall be levied or 
“assessed upon them; in other words, that they should not 
“ be subject to general taxation in any form at the will of 
“the Legislature. Corporations having contracts of this 
“ character with the State, may consent to other taxation, 
“or toa different mode of assessment from that specified 
‘in their charters, by the acceptance of subsequent legisla- 


° ° . “a ° . 
“tive acts, without impairing the general exemption in 1 
‘their charters. In such event, the new taxation, or new 7 


“ mode of assessment, becomes a part of the original con- 
“tract, and modified its terms to that extent, leaving the 
“ restriction therein on further taxation in full force.” 
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APPENDIX OF LAWS. Rareil 


GHARTER AND SUPPLEMENTS 


OF THE 


(ental Railroad Company of New Jersey 


(Formerly Somerville and Easton Railroad Company.) 


i ee 


An Act To IncoRPORATE THE SOMERVILLE AND EASTON 


RAILROAD COMPANY. 


Approveo Fepruary 26, 1847. 


1. Be it enacted by the Senate and General xames ot cor- 


porators and 


Assembly of the State of New Jersey, That Garrett styte of incor- 


D. Wall, Thomas A. Hartwell, William Thomson, 
John O. Sterns, John Kean, George H. Pegram and 
William P. Robeson, and such other persons as may 
hereafter be associated with them, shall be and are 
hereby ordained, constituted and declared to be a 

body corporate and politic, in fact and in name, by 

the name* of ‘‘The Somerville and Easton Railroad 
Company,” and shall be capable of purchasing, 
holding and conveying any lands, tenements, goods 

and chattels whatsoever, necessary or expedient for. 

the objects of this incorporation. 

2. And be it enacted, That the amount .of the Smgurtot 

capital stock of said company shall be twelve hun- 

dred thousand dollars, with liberty to increase the 
same to two millions of dollars,t and shall be 
divided into shares of fifty dollars each,t which 


* For change of name, see page 14, section 3, 

+ For increase of capital to $5,000,000, see page 17, section 2. 

t For authority to change the value of shares to $100, see page 17 
section 2, 
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shall be deemed personal property, and transferable 
in such manner as the said corporation shall by their 
by-laws direct. 


— 3. And be it enacted, That the above-named 
persons may open books to receive subscriptions to 
the capital stock of said corporation, at such time 
or times, and place or places, as they, or a majority 
of them, may think proper; and as soon as the same 
shall be subscribed, to give notice for a meeting of 

First meeting , the said stockholders, to choose nine directors; and 

to choose direct- such election shall be made at the time and place ap- 
pointed by such of the stockholders as shall attend 
for that purpose, eitherin person or by lawful proxy, 
each share of the capital stock entitling the holder 
thereof to one vote, and the said above-named 
persons, or a majority of them, shall be inspectors 
of the first election of directors of the said corpora- 
tion, and shall certify, under their hands, the names 
of those persons duly elected, nnd deliver over the 
subscription books to the said directors; and the 
time and place of holding the first meeting of the 
directors shall be fixed by the said persons named in 
the first section of this act, or a majority of them; 
and the directors chosen at such meeting, or at the 

. annual elections of said corporation, shall, as soon 
as may be, after every election, choose out of their 

President to be OWN number a president; and in case of the death, 

eancies filled by resignation or removal of the president, or any 
director, such vacancy or vacancies may be filled for 
the remainder of the year wherein they may 
happen, by the said board of directors, or a majority 
of them; and in case of the absence of the president, 
the said board of directors, or a majority of them, 
may appoint a president pro tempore, who shall 
have such power and functions as the by-laws of the 
said corporation shall provide. 


ttm 4. And it be enacted, That in case it should 
pecage oe an happen that an election of directors should not be 
made during the day when, pursuant to this act, it 


ought to be made, the said corporation shall not, for 
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that cause, be deemed to be dissolved, but such elec- 
tion may be held at any other time; and the directors 
for the time being shall continue to hold their 
office until new ones shall have been chosen in their 


places. 


5. And be it enacted, That five directors of said Quorum of di. 
corporation shall be competent to transact all busi- their powers. 
ness of the said corporation, and they shall have 
power to call in the capital stock of said company, 
by such instalments, and at such times as they may 
direct, and in case cf the non-payments of said in- 
stalments, or any one of them, to forfeit the share 
or shares upon which such defauit shall arise; and 
to make and prescribe such by laws, rules and 
regulations as to them shall appear needful and 
proper, touching the management and regulation of 
the stock, property, estate and effects of the said 
corporation; and also shall have power to appoint a 
secretary and so many clerks and servants as to 
them shall seem-meet, and to establish and fix such 
salaries to them, and also to the president, as to the 
said board shall appear proper. 

6. And be it enacted, That the president and direct- Route of rosa 
ors of the said company be, and they are hereby au- ant te ol 
thorized and invested with all the rights and powers *tructed. 
necessary and expedient to survey, lay out and con- 
struct a railroad, or lateral roads, from one or more 
suitable place or places in the village of Somerville, 
northerly, in the most direct and feasible route, to 
the Musconetcong Valley, passing to the north, or 

within two miles of the village of Clinton, in the 
county of Hunterdon; thence passing down the 
valley of the Musconetcong, or any valley north- 
ward, to the valley of the river Delaware; thence, 
up the Delaware, to one or more suitable place or 
places within two miles of the Easton Delaware 
Bridge, opposite to the village or borough of Easton, 
in the State of Pennsylvania, with a branch from 
any convenient point on the route of said road to the 
village of Belvidere, in the County of Warren, not 
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exceeding one hundred feet in width,* with as many 
sets of tracks and rails as they may deem necessary; 
and it shall and may be lawful for the said presi- 
dent and directors, their agents, engineers, superin- 
tendents, or others in their employ, to enter at all 
times upon all lands and waters, for the purpose of 
exploring, surveying, leveling, or laying out the 
route or routes of such railroad, or lateral and branch 
roads, and of locating the same, and to do and erect 
all necessary works, buildings and appendages there- 
of, doing no unnecessary injury to private or other 
property; and when the route or routes of such road, 
or lateral and branch roads shall have been deter- 
mined upon, and a survey of such route or routes 
deposited in the office of the Secretary of State, then 
it shall be lawful for the said company, by its offi- 
cers, agents, engineers, superintendents, contractors, 
workmen and other persons in their employ, to enter 
upon, take possession of, hold, have, use, occupy 
and excavate any such lands, and to erect embank- 
ments, bridges, ferries, and all other works necessary 
to lay rails, and to do all other things which shall be 
suitable or necessary for the completion or repair of 
the said road or roads, subject to such compensation 
as is hereinafter provided; provided always, that the 
payment or tender of the payment of all damages 
for the occupancy of lands through which the said 
railroad or railroads may be laid out, be made before 
the said company, or any person under their direc- 
tion or employ, shall enter upon or break ground in 
the premises, except for the purpose of surveying 
and laying out said road or roads, unless the consent 
of the owner or owners of such jands be first had and 
obtained; provided nevertheless, that the said road 
or lateral 10ads shall in no way impair the chartered 
rights, or interfere with the Camden and Amboy 
Railroad and Transportation Company, and Dela- 
ware and Raritan Canal Company, in the transpor- 
tation of passengers or merchandise between Phila- 


* Asto addidonal width for slopes and embankments, see page 18, 
section 6. 
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delphia and New York, whereby to diminish the 
revenue of this State, under the penalty of a forfei- 
ture of its chartered rights and franchises. 

7. And be it enacted, That when the said company a 
orits agents, cannot agree with the owner orowners a aan 
of such required Jands or materials, for the use or owners. 
purchase thereof, or when, by reason of the legal in- 
capacity or absence of such owner or owners, no such 
agreement can be made, a particular description of 
the Jand or materials so required for the use of the 
said company, in the construction of the said road, 
shall be given in writing, under the oath or affirma. 
tion of some engineer or proper agent of the com- 
pany, and also the name or names of the occupant 
or occupants, if any there be, and of the owner or 
owners, if known, and their residence, if the same 
can be ascertained, to one of the justices of the 
Supreme Court of this State, who shall cause the 
said con:pany to give notice thereof to the persons 
interested, if known and in this State, or if unknown 
or out of this State to make publication thereof, as he 
shall direct, for any term not less than six days, 
and to assign a particular time and place forthe ap. 
pointment of the commissioners hereinafter named; 
at which time, upon satisfactory evidence to him of 
the service or publication of such notice aforesaid, he 
shall appoint, under his hand and seal, three disinter- 
ested, impartial and judicious freeholders, not resident 
in the county in which the lands or materials ‘in con 
troversy lie, or the owners reside, commissioners tO 4ppointment of 
examine and appraise the said lands and materials, (o"Appraise 
and to assess the damages, upon such notice to be “™* 
given to the persons interested, as shall be directed 
by the justice making such appointment, to be ex- 
pressed therein, not less than six days; and it shall 
be the duty of the said commissioners (having first 
taken and subscribed an oath or affirmation before 
some person duly authorized to administer an oath, 
faithfully and impartially to examine the matter in 
question, and to make a true report according to the 
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best of their skill and understanding) to meet at the 
time and place appointed, and proceed to view and 


- determine the said land or materials, and to make 


Commissioners’ 
report to be 
filed. 


Costs by whom 
paid. 


How report of 
commiissiouers 
may be set 
aside. 


a just and equitable estimate or appraisement of 
the value of the same, and assessment of damages, 
as shall be paid by the said company for such lands 
or materials and damages aforesaid; which report 
shall be made in writing, under the hands and seals 
of the said cominissioners, or any two of them, and 
filed within ten days thereafter, together with the 
aforesaid description of the land or materials, and 
the appointment and oaths or affirmations afore- 
said, in the clerk’s office of the county in which the 
land or material, are situate, to remain of record 
therein; which report or a copy thereof, certified by 
the clerk of said county, shall at all times be con- 
sidered as plenary evidence of the right of the said 
company to have, hold, use, occupy, possess and en- 
joy the said land or materials, or of the said owner 
or owners to recover the amount of said valuation, 
with interest and costs, in an action of debt in any 
court of competent jurisdiction, in a suit to be insti- 
tuted against the company, if they shall neglect or 
refuse to pay the same for twenty days after demand 
made of their treasurer, and shall, from time to time, 
constitute a lien upon the property of the company 


in the nature of a mortgage; and the said justice of 


the Supreme Court shall, on application of either 
party, and on reasonable notice to the others, tax 
and allow such costs, fees and expenses to the jus- 
tice of the Supreme Court, commissioners, clerks 
and other persons performing any of the duties pre- 
scribed in this section of this act, as they or he shall 
think equitable and right, and to order and direct by 
whom the same shall be paid, under the circum- 
stances of the case. 


8. And be it enacted, That in case the said com- 
pany, or the owner or owners of the said land or 
materials, shall be dissatisfied with the report of the 
commissioners named in the preceding section, and 


aa, 
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shall apply to the justices of the Supreme Court, at 
the next term after the filing of the said report, the 
court shall have the power, upon good cause shown, 
to set the same aside, and thereupon to direct a 
proper issue for the trial of the said controversy, to 
be formed between the said parties, and to order a 
jury to be struck, and a view of the premises or ma- 
terials to be had, and the said issue to be tried at the 
next Circuit Court to be holden in the said county, 
upon the like notice. and in the same manner as 
other issues in the said court are tried; and it shall 
be the duty of the said jury to assess the value of 
the said land or materials, and damages sustained; 
and if they shall find a greater sum than the said 
commissioners shall have awarded in favor of the 
said owner or owners, then judgment thereon, with 
costs, shall be entered against the said company, and 
execution awarded therefor; but if the said jury 
shall be applied for by the said owner or owners, 
and shall find the same or a less sum than the com- 
pany shall have offered, or the said commissioners 
awarded, then the said costs to be paid by said appli- 
cant or applicants, and either deducted out of the 
said sum found by the said jury, or execution 
awarded therefor, as the court shall direct; pro- 
vided, that such application shall not prevent the 
company from taking the said land or materials upon 
the filing of the aforesaid report. 


Proviso. 


9. And be it enacted, That it shall be the duty of company to 
. conatruct pas- 


said company to construct and keepin repair good and sages for public 
sufficient bridges or passages over or under the said crossings. 
railroad or roads, where any public or other road 

shall cross the same, so that the passage of carriages, 

horses and cattle on the said road shall not be im- 

peded thereby; and, also where the said road shall 

intersect any farm or lands of any individual, to: 

provide and keep in repair suitable wagon ways over 

or under said road, so that he may pass the same. 


or con- 
rectors of the said company shall have power to struct engines, 


i0. And be it enacted, That the president and di- Powers to pur. 


l roviso as to 
rates of toll. 


Railroad and 
appendages 
vested in the 
company. 


Dividends to be 
made semi- 
annually. 
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have constructed, or to purchase with the funds of 
the company, and to place on any railroad construct- 
ed by them, all machines, engines, wagons, car- 
riages or vehicles for the transportation of persons, 
or any species of property thereon, as they may 
think reasonable, expedient or right; provided,* 
they shall not charge more than at the rate of six 
cents per mile per ton for the transportation of prop- 
erty on the said road or roads, or four cents per mile 
for carrying each passenger on said railways in the 
carriages of the company, or three cents per mile for 
each ton of property transported, or two cents per 
mile for each passenger carried on said railways in 
the carriages of others, and three cents per mile for 
each empty carriage; and that the railroad or roads, 
and their appendages, and the land over which the 
the same shall pass, and all the works and improve- 
ments, steam engines, carriages, and all other prop- 
erty whatsoever, belonging to the said company, at 
any time or times, are hereby vested in the said com- 
pany, incorporated by this act, and their successors 
and assigns, during the continuance of this act. 


11. And be it enacted, That the president and di- 
rectors shall, within one year after the said railroad 


- shall have been completed, declare and make such 


Penalty for in- 
jury to property 
of company. 


dividends as they may deem prudent and proper, of 
the net profits thereof, and shall, in like manner, 
semi annually thereafter, declare such dividends, and 
pay the same to the stockholders of the said com- 
pany, in proportion to the amount of shares held by 
them respectively, as they may deem prudent and 
proper. 

12. And be it enacted, That if any person shall 
willfully impair, injure, destroy or obstruct the use 
of any railroad enjoyed under the provisions of this 
act, or of any of their necessary works, wharves, 
bridges, carriages or machines, such person or per- 
sons so Offending shall forfeit and pay to the said 
company the sum of fifty dollars, to be by them re- 


* For amendment of proviso, see page 18, section 5. 


i: 
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covered in any court having competent jurisdiction, 
in an action of debt, and further, shall be liable for 
all damages. 


13. And be it enacted, That the said company may 
have and hold real estate at the commencement and 
termination of said road or roads at Somerville and 


What real estate 
may be held by 
the company 
for depots and 
shops. 


the Delaware River, and at intermediate depots upon - 


the line of the said road, not exceeding five acres at 
each place,+ and may erect and build thereon such 
houses, warehouses, machine-shops and other build- 
ings and improvements as they may deem expedi- 
ent for the safety of property, and the construction 
of cars, carriages, sleam engines, and for other 
necessary uses; and shall also have the privilege and 
authority to erect, build and maintain at the Dela- 
ware River, or within thirteen miles of the borough 
of Easton, such wharves, piers, bridges, and other 
facilities as they may think expedient and necessary 
for the full enjoyment of all the benefits conferred 
by this act; which said lands shall be obtained in 
the manner provided for in the seventh section of 
this act. 


14.* And it be enacted, That as soon as the rail- 
road, with its appendages, shall be finished so as to 
be used, the president and treasurer of the said com- 
pany shall file under oath or affirmation, a statement 
of the amount of the cost of the said road, including 
all expenses, and the amount of all purchases made 
by virtue of this act, in the office of the Secrelary of 
this State; and anunally thereafter, the president and 
treasurer of the said company shall, under oath or 
affirmation, make a statement lo the Legislature of 
this State of the proceeds of said roud, until the net 
income of said road shall amount to sia per centum 
upon the amount of its cost; and as soon as the net 
proceeds of said railroad shall amount to sia per 
centum upon tts cost, the said corporation shall pay 


ee — — _ — 


+ For additional powers, see page 15, section 5, and page 17, sec- 
tion 1. 
* For repeal of this section, see page 1%, section 8, 


Privileges to 
bridge WVela- 
ware River. 


Statement of 
cost of read, 

and when taxes 
shall be paid. 
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Power to bor- 
row money at 
seven per cent, 


When the State 
may take the 
road and how. 
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th the Treasurer of this State a tax of one-half of 
one per centum on the cost of said road, to be paid 
annually thereafter, on the first Monday of January 
of each year; provided, that no other tax or tmpost 
shall be levied or assessed upon the said company. 


15. And be it enacted, That the said corporation 
shall have power to borrow such sum or sums of 
money, from time to time, as shall be necessary to 
build, construct or repair said road, and furnish the 
said corporation with all the necessary engines and 
machinery for the uses and objects of the said com- 
pany, and to secure the re; ayment thereof, by bond 
and mortgage, or otherwise, on the said road, lands, 
privileges, franchises. and appurtenances of or be- 
longing to said corporation, at a rate of interest not 
exceeding seven per centum per annum. 


16. And be it enacted, That any time after the ex- 
piration of fifty years from the completion of the 
said road, the Legislature of this State may cause an 
appraisement of the said road, and the appendages 
thereof, to be made by six persons, three of whom 
shall be appointed by the Chief Justice of this State 
for the time being, the remaining three by the com- 
pany, who, ora majority of them, shall report the 


value thereof to the legislature, within one year 


from the time of their appointment; or, if they 
cannot agree, they shall choose a seventh, who, 
with the aforesaid six, shall report as aforesaid; or 
in case the said company shall neglect or refuse to 
appoint the said three persons on their part, for two 
months after their said appointment by the said 
Chief Justice, then the three -persons so appointed 
by him shall proceed to make such appraisement, 
which shall be binding on the said company; or in 
case the said six commissioners shall be appointed 
as aforesaid, and they cannot agree upon the 
seventh man, then upon two weeks’ notice to the 
said company, the said Chief Justice shall appoint 
such seventh man, as aforesaid, to make such ap- 
praisement as aforesaid, and thereupon the State 


01 1247. 
shall have the privilege, for three years, of taking 
the said road, upon the payment to the company of 
the amount of the said report, within one year after 
electing to take said road; which report shall be 
filed in the office of the Secretary of this State, and 
the whole property and interest of said road, and 
the appendages thereof shall be vested in the State 
of New Jersey, upon payment of the amount so re- 
ported to the said company; and that it shall be the 
duty of the president of the company to lay before 
the legislature, under oath or affirmation, when 
they shall so request, a full and fair statement of 
the costs of the said road, and of all the receipts 
and disbursements of the company; provided al- Proviso. 
ways, that the aforesaid valuation shall be made 
without reference to the receipts or disbursements 
of the company, or advance of the stock; and the 
said valuation shall in no case exceed the first cost 
of valuation of said road, with the. Jands and ap- 
pendages thereof. 


17. And be it enacted, That if the said railroad What shar 
shall not be completed and in use at the expiration v4. 
of ten years from the fourth day of June next en- 
suing, that then and in that case this act shall be 
void. 


18. And be it enacted, That the legislature shall [tein 


have the right to subscribe for the stock of the said '* st 
company to the amount of twenty-five thousand 
dollars, at any time before or within twelve months 
after the said road or roads are completed. 

19. And be it enacted, That this act shall be Pic Act- 
deemed and taken as a public act, and shall at all 
times be recognized as such in all courts and places 
whatsoever, and shall take effect immediately after 
the passage thereof. 


A SUPPLEMENT TO AN ACT ENTITLED ‘‘ AN ACT TO 
INCORPORATE THE SOMERVILLE AND EASTON RAIL- 
ROAD COMPANY,” PASSED FEBRUARY TWENTY- 
SIXTH, KIGHTEEN HUNDRED AND FORTY-SEVEN. 


APPROVED February 22, 1849. 


May parchass =. Be it enacted by the Senate and General As- 

bethpart to sembly of the State of New Jersey, that it shall and 
may be lawful for the said ‘‘The Somerville and 
Easton Railroad Company,” to purchase the railroad 
from Somerville, in the county of Somerset, to the 
Sound, in the towuship of Elizabeth, in the county 
of Essex, constructed under and by virtue of an act 
entitled ‘‘ An Act to Incorporate the Elizabethtown 
and Somerville Railroad Company,” passed February 
ninth, eighteen hundred and thirty-one. 


am ab oa 2. And beit enacted, That if the said purchase can 
be made in such manner that, for the payment or 
part payment of the purchase money for the said 
railroad, the stock of ‘‘The Somerville and Easton 
Railroad Company,” will be taken therefor, then it 
shall and may be lawful for the said last named com- 
pany to issue so much of their capital stock now 
authorized by their said act of incorporation to be 
issued, as shall be required for that purpose. 


Road when ur- j , q +} . , ry ‘ ? ,ae a yn) ‘ ‘ 
need pg dg 3. And be it enacted, That when the said purchase 


held under this shal] be made, the railroad so purchased shall be and 


charter. 


become a part of the railroad authorized to be con- 
structed by ‘‘The Somerville and Easton Railroad 
Company,” and in its further construction and com- 
pletion, maintenance, use and enjoyment, shall be 
regulated and governed by the provisions of the 
charter of the last named company, and for that 
purpose all and every provision of the act entitled 
**An Act to Incorporate The Somerville and Easton 
Railroad Company,” shall extend and be applicable 
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to the railroad so purchased, in every respect as if 

the same had been authorized to be made, and had 

been made, under the said last mentioned act ; and 

from thenceforth the said ‘‘ The Somerville and 

Easton Railroad Company ” shall be known by the 

name of ‘**The Central Railroad Company of New yame of com- 
Jersey ;” and all suits now pending in any court of "% "6° 
the State of New Jersey against the said Company, 

shall proceed to final judgment and determination 

against the said company by the name of ‘ The 
Somerville and Easton Railroad Company,” and 

final process may issue thereupon against ‘‘ The 

Central Railroad Company of New Jersey,” the same 

as if the said suit had been originally commenced 

against ‘* The Central Railroad Company of New 
Jersey ;” provided, that nothing in this act contained Proviso that old 
shall in any wise affect any right whatever, either at be affected. 
law or in equity, of any stockholder or other person, 

in, or any claim or demand against ‘* The Elizabeth- 

town and Somerville Railroad Company,” or any 

lien whatever upon the said railroad, or upon any 

property which by virtue of this act shall be trans- 

ferred or conveyed; aud provided further, that upon pic. mat 
such purchase as aforesaid being completed, the said Present depts. 
‘*The Central Railroad Company of New Jersey ” s#me4. 
shall thereby become responsible for all debts con- 

tracted by ** The Elizabethtown and Somerville Rail- 

road Company,” since the foreclosure of the mort- 

gage or mortgages under which the present stock- 

holders of the said last named company claim to 


“hold the said railroad, and shall be liable therefor, in 


law and equity, in like manner as if the said debts 
had been contracted by ** The Somerville and Easton 
Railroad Company ;” privided also, that the said proviso 
purchase shall be made with the consent of the last 


mentioned stockholders, 
vo phe ‘te The > nNacenoe of ic act Suits may be 
4. And be it enacted, Phat the passage of this act, ont wy Ae 
or any matter or thing herein contained, shall not be ‘ither the old 


or new com- 


held, deemed or construed, in any wise, to affect or '"¥. 
prejudice the debts, claims or demands of any person 
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or persons, being creditors, or claiming to be creditors 
of the said *‘The Elizabethtown and Somerville 
Railroad Company ;” but that all such persons shall 
have the full benefit of all action and actions, process 
and processes, at law and in equity, for the recovery 
of their said debts, claims and demands against the 
said ‘‘ The Elizabethtown and Somerville Railroad 
Company, heretofore commenced or hereafter to be 
commenced, as they might or could have had if this 
uct had not been passed ; and that any process or 
processes whatsoever, sued or to be sued out of any 
court or courts, may be served upon any officer of 
the said *‘ The Central Railroad Company of New 
Jersey” in the same manner as if the said ‘**The 
Central Railroad Company of New Jersey ” were the 
defendants therein, and that such service shall be 
deemed valid and lawful; and that upon the recov- 
ery of any judgment or judgments, decree or de- 
crees therein against the said ‘** The Elizabethtown 
and Somerville Railroad Company,” execution or ex- 
ecutions, or other process or processes, for the satis- 
faction of any such judgment or judgments, decree 
or decrees, shall issue for the sale of the said rail- 
road, and any other property purchased by the said 
‘The Somerville and Easton Railroad Company,” 
from the said ‘** The Elizabethtown and Somerville 
Railroad Company,” or for the sequestration of the 
tolls, issues, and profits thereof, as the plaintiff or 
plaintiffs, complainant or complainants, in any such 
judgment or judgments, decree or decrees, might 
have had against the said property, if this act had 
not been passed, and such purchase had not been 
made; but not from any other property of the said 
‘“The Somerville and Easton Railroad Company,” or 
of the said **‘ The Central Railroad Company of New 
Jersey;”’ and that such execution or executions, 
process or processes, may issue either against the 
said ‘* The Elizabethtown and Somerville Railroad 
Company,” or against the said ‘** The Central Rail- 
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road Company of New Jersey; ” and that the said 
‘The Central Railroad Company of New Jersey ” 
shall have the full and perfect right and benefit to 
use and have all pleas, defenses and protection at 
law and in equity, against any suit or suits, action 
or actions, brought or to be brought, prosecuted or 
+ to be prosecuted, and against any final process issued 
upon any judgment or decree against the said ‘‘ The 
Elizabethtown and Somerville Railroad Company,” 
. or the said ‘*‘ The Central Railroad Company of New 
| Jersey,” as the said ‘‘ The Elizabethtown and Som- 
, erville Railroad Company,” or any person under 
i whom the said ‘* The Central Railroad Company of 
New Jersey ” claim to hold the said purchased prop- 
erty, could or might have had, if this act had not 
been passed. 


———- 


5. And be it enacted, That it shall and may be ygy poi 
lawful for the said company to purchase and hold ‘rity actes 
lands at the termination of the said railroad at the »** 

2 Sound, in the township of Elizabeth, in the county 
of Essex, not to exceed twenty acres, for the purpose 
of erecting thereupon such depots, buildings and 
shops, and such piers, wharves and other fixtures 
as may be necessary for the purposes of the 
said company, and for the accommodation and 
transportation of passengers and merchandise; pro- 
vided, that the aforesaid lands and improvements taxation of 
shall be subject to the same assessment and pay- 
ment of township and county taxes as other real 
estate is or shall by law be subjected to. 


6. And be it enacted, That the governor, the yy) paride 
. chancellor, the justices of the Supreme Court, and ‘ee 
the judges of the Court of Errors of this State when 
traveling for the purpose of discharging the duties 
of their offices, and the members of both houses of 
the Legislature of this State, during its annual or 
other sessions, shall pass and repass over the said 
railroads in the cars thereof, free of charge. 
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7. And be it enacted, That this act shall take ef- 
fect immediately. 


NotEe.—The purchase of ‘‘ The Elizabethtown and 
Somerville Railroad,” and consequent change of 
name of the company to ‘‘The Central Railroad 
Company of New Jersey,” dates from the 1st April, 
1849. 


A FURTHER SUPPLEMENT TO AN AcT ENTITLED ‘‘ AN 
-AcT TO INCORPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEB- 
RUARY TWENTY-SIXTH, EIGHTEEN HUNDRED AND 
FORTY-SEVEN. 


APPROVED March 17, 1854. 


1. Be it enacted by the Senate and General May extend 


arves and 


Assemby of the State of New Jersey, That it shall be ee 
lawful for ** The Central Railroad Company of New 

Jersey” to erect, build or extend such wharves, 

docks or piers opposite to and adjoining any lands 

owned by them in the township of Elizabeth, as far 

in the Sound or bay as may be necessary for the 
purposes of facilitating the transshipment of coal, and 

their general transporting business; and also to have 

and hold whatever wharves, piers, lands or lots, 
steamboats, sailing vessels and such other facilities May bold lands, 
in the City of New York, or elsewhere, as may be York City. and 
necessary for the management of their business. 


2. And be it enacted, that the said company may, May increase 


tal and 
from time to time, with the assent of a majority in change vatue of 


interest of the stockholders, increase their capital 
stock to any sum not exceeding five millions of dol- 
lars; and may also change the value of shares by 
issuing one share of the value of one hundred dol- 
lars, in place of every two shares of the value of 


fifty dollars. 

3. And be tt enacted, That it shall be lawful for 343 consolt 
the said company to purchase or lease, or operate connecting 
any railroad which may connect with or intersect 
their road, or to guarantee the bonds of such com- 
pany, or to consolidate the stock of such company 
with their own, on terms to be mutually agreed on ; 
provided such purchase or consolidation shall not be Proviso as to 


assent of gtock- 


made without the assent of three-quartes in interest bolers and 


rights of those 


of the stockholders ; and provided also, if any stock- refustne to 
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holder or stockholders shall refuse his or their assent, 
or if by reason of absence or legal inability such as- 
sent cannot be obtained, application may be made by 
such stockholder or stockholders within three months 
from the time that the purchase or consolidation 
shall take effect, to one of the justices of the Su- 
preme Court of this State, for the appointment of 
three disinterested, impartial persons, well acquainted 
with the value of railroad property, as commissioners 
to appraise the value of the shares held by such stock- 

Provisc. holder or stockholders, provided the appraisement 
shall in no case be less than the par value thereof ; 
whereupon such proceedings shall be had are pro- 
vided in section seven of the act of incorporation, 
for appraising and taking lands, so far as the same 
is applicable. 


fhe stad in 4, And be it enacted, That when such purchase or 

solidated, to be O» consolidation shall have been made, the railroad 

—— so purchased or consolidated, if in this State, shall 
be and become a part of the railroad authorized to 
be constructed by the act of incorporation ; and in 
its further construction and completion, mainten- 
ance, use and enjoyment, shall be regulated and 
governed by the provisions of the said charter and 
its supplements ; and for that purpose all and every 
provision of the said act of incorporation and supple- 
ments thereto, shall extend and be applicable to the 
railroad so purchased or consolidated, in every re- 
spect as if the same had been authorized to be-made, 
and had been made under the said act to which this 
is a supplement. 


soins. o- And be it enacted, That the proviso in section 
freight and pas. ten Of the act of incorperation shall be held to apply 
— only to property usually freighted by the ton, and to 


passengers carried more than one mile. 


Co . * « . 
take lands for 6. And be it enacted, That the provisions of article 


baukments” six of the act of incorporation shall apply to land 
exceeding one hundred feet in width, in any places 


where, from the depth of the excavation, or the 
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height of the embankment, it is necessary to take 
more land for the slopes, and protection of the side 
banks of the said railroad or its branches; in which 
case so much land as may be necessary for the pur- 
purpose, and no more, shall be taken. 


7. And be it enacted, That it shall be lawful for 
the said company to change or alter the location of 
their said railroad, or to locate new lines when addi- 
tional tracks shall be required, at any point or points 
between Phillipsburgh and Elizabethport, not vary- 
ing in any case over ove mile from the line 
as located and filed, after filing in the office 
of the Secretary of this State a survey of such 
location as varied from the original location, 
and shall be invested with all the powers and 
privileges, and subject to all the conditions and re- 
strictions in taking possession of and using the land 
required, which by their act of incorporation they 
might exercise, and to which they are subject re- 
specting lands required for the road; provided, that 
in all cases where the said company shall locate any 
new line or lines of tracks within the township of 
Bridgewater, and shall not be the owners of all the 
land lying between the old line or lines and the new 
line or lines that may be located as aforesaid, the 
old lines shall be vacated, and the land upon and 
over which the same have been constructed shall 
revert to the original owners thereof, so soon as such 
new lines shall be completed and used ready for the 
use of said company. 


8. And be enacted, That it shall be the duty of 
the treasurer of said company, on the first Monday 
in January of each and every year hereafter, to pay 
to the Treasurer of this State a tax of one-half of 
one per centum upon the cost of said road, as shown 
by the annuai report of such cost, made the year 
preceding the said first Monday of January in which 
such payment as aforesaid shall be made; provided, 
that no other tax or impost shall be levied or 
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assessed upon the said company; and section four- | 
teen of the act of incorporation is hereby repealed. 


9. And be it enacted, That if the said company 
shall, within six months from the passage of this 
act, file in writing their assent to and acceptance of 
all the provisions of this act, then the said act shall 
take effect immediately thereafter; but in case the 
said company shall refuse or neglect so to do within 
the time specified, then this act shall be null and 
void. 


Note. —The acceptance of this act was duly filed 
within six months. 


SUPPLEMENT TO AN Act EntiITLED ‘* AN Act To IN- 
CORPORATE THE SOMERVILLE AND EASTON RAIL- 
ROAD COMPANY.” 

APPROVED March 23, 1859. 


1. Be it enacted by the Senate and General Assem- Sompany to pay 
bly of the State of New Jersey, That the said anes 
‘* Somerville and Easton Railroad Company,” within 
six months from and after the date of this act, pay 
to the Treasurer of this State the sum of thirteen 
ttousand one hundred and twenty dollars and 
nineteen cents, being the amount of arrearages 
of tax reported by him to be due; and that in 
default thereof, the said Company and the Treasu- 
rer, With the aid of the Attorney-General, are 
authorized and required to submit all questions be- 
tween them in reference to the amount of said tax 
upon a case by them mutually to be agreed upon, to 
the opinion and judgment of the Supreme Court; 
and the said Treasurer is hereby authorized and re- 
quired to receive from the said Company such 
amount, if anything, as may be found due according 
to the opinion of said Court, and give a full acquit- 
tance and discharge to said Company. 


2. And be tt enacted, That this act take effect im- 
mediately. 


NotTe.—This Supplement was passed to enable cer- 
tain questions of taxation to be settled. The suit 
brought was decided in favor of the Company. See 
State Treasurer vs. Somerville and Easton Railroad 
Company, 4 Dutcher, 21. 
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A FURTHER SUPPLEMENT TO AN ACT ENTITLED ‘‘ AND 
Act to INCORPORATE ‘THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEBRU- 
ARY TWENTY-SIXTH, EIGHTEEN HUNDRED AND 
FORTY-SEVEN. 


APPROVED February 23, 1860. 


1. Be it enacted by the Senate and General As- 


York Bay ator Sembly of the State of New Jersey, That it shall and 


south of Jersey 


City. 


Bridge over 
Newark Bay. 


may be lawful for ‘* The Central Railroad Company 
of New Jersey ” to extend their railroad from some 
point in their track in the city of Elizabeth, to some 
point or points on New York Bay, in the county of 
Hudson, at or south of Jersey City; and for that 
purpose, in.its construction and completion, main- 
tenance, use and enjoyment, all and every provision 
of the act entitled ‘‘ An Act to Incorporate the Som- 
erville and Easton Railroad Company,” and of the 
several supplements thereto, shall extend and be ap- 
licable to the railroad now authorized to be con- 
structed, in every respect as if the same had been 
originally authorized under the said act to which 
this is a supplement. 


2, And be it enacted, That the said railroad com- 
pany shall construct a suitable bridge over any 
navigable water that they may cross, with pivot 
draw, with two openings, each of seventy-five feet 
in width, at right angles to the main channel, located 
at a point convenient for navigation; and for the 
safety of persons navigating the said river or water, 
the said company shall cause to be kept a red light 
at each outer side of said draw, and a white light on 
each inner side of said draw, which shall be lighted 
every evening, before it grows dark, and kept lighted 
till daylight; and shall keep, or cause to be kept at 
such bridge, a careful person or persons to open such 
draw for the free passage of vessels with standing 
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masts; and for each and every willful neglect to light 
the said lamp or lamps for one night, or to open said 
draw, the company shall forfeit and pay the sum of 
fifty dollars, to be recovered with costs in any court 
having jurisdiction thereof, by any person who shall 
sue for the same within six months from the time of 
such neglect. 


3. 1nd be it enacted, That it shall be the duty of 
said company, for the accommodation of commuters 
and the local travel, to continue their early morn- gary morning 
ing and evening trains from and to Somerville and time" 
New York, at least as early in the morning as seven 
o’clock from Somerville, and as late in the evening 


from New York as four and a half a’clock. 


4. And be it enacted, That nothing herein con- 
tained shall be construed to prejudice the claims of 
riparian shoreowners, and that in constructing their 
said railroad in the county of Hudson, they shall not 
cross the Jersey City and Bergen Point Plank Road riparian shore 
more than once, and shall not construct said road Pick Read. 
nearer than one thousand feet from a parallel line 
with the said plank road, except where it may cross 
the same. 


5. And be it enacted, That this act shall take 
effect immediately. 
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A FURTHER SUPPLEMENT TO AN AcT ENTITLED ‘‘ AN 
Act TO INCORPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEBRUARY 
TWENTY-SIXTH, EIGHTEEN HUNDRED AND Forty- 
SEVEN. 


APPROVED February 23, 1863. 


1. Be it enacted by the Senate and General As- 


route to Jersey Sembly of the State of New Jersey, That the railroad 


City. 


authorized in the act to which this is a supplement 
may lawfully beconstructed four hundred feet from, 
and not nearer to the plank road, at the division line 
of the lands of John R. Vreeland and Geo. R. Vree- 
land, and five hundred feet from and not nearer to 
the said plank road at the New York Bay Cemetery, 
and six hundred feet from and not nearer to said 


plank road at Geo. Vreeland’s road, and ten hundred 


feet from and not nearer to said plank road in the 
line between Stephen Vreeland’s and Albert Brown’s, 
and said railroad shall not be constructed at any 
point south of the last mentioned line, nearer than 
nine hundred feet from the said plank road, except 
for the purpose of crossing the same, and that said 
railroad may be constructed at the distance uf nine 
hundred feet at any point south of said jlast men- 
tioned line. 

2». And be it enacted, That all acts and parts of 
acts conflicting with this act be, and the same are 
hereby repealed. 


3. And be it enacted, That this act shall take ef- 
fect immediately. 


- 


_A FURTHER SUPPLEMENT TO AN AcT ENTITLED ‘‘ AN 
| AcT TO INCORPORATE THE SOMERVILLE AND 
% ' F\ASTON RAILROAD COMPANY,” PASSED FEBRUARY 
TWENTY-SIXTH, EIGHTEEN HUNDRED AND FORTY- 
SEVEN. 


APPROVED March 11, 1863. 


1. Be it enacted by the Senate and General AS- increase capi- 
sembly of the State of New Jersey, That ‘The Cen- “ 
| tral Railroad Company of New Jersey,” may from 
time to time, with the assent of a majority, in inter- 
est, of the Stockholders of said Company, increase 
their Capital Stock to any sum not exceeding three 
millions of dollars, in addition to the present author- 
ized amount of capital.’”* 
2. And be it enacted, That this act shall take ef- 
fect immediately. 


* Making total capital $8,000,000, 


Increase cayi- 
tal. 


A FURTHER SUPPLEMENT TO AN Act ENTITLED ‘‘ AN 
AcT To INCORPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEBRUARY 
TWENTY-SIXTH, EIGHTEEN HUNDRED AND Forty- 


SEVEN. 
APPROVED April 5, 1865. 


1. Be it enacted by the State and General As- 
sewbly of the State of New Jersey, That ‘‘ The Cen- 
tral Railroad Company of New Jersey,” may from 
time to time, with the assent of a majority, in inter- 
est, of the Stockholders of said Company, increase 
their Capital Stock to any sum not exceeding three 
millions of dollars, in addition to the present author- 
ized amount of capital.* 


2. And be zit enacted, That this act shall take ef- 


fect immediately. 


* Making total capital $11,000,000, 
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A FURTHER SUPPLEMENT TO AN ACT ENTITLED ‘‘ AN 
Act TO INcoRPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEBRUARY 
TWENTY-SIXTH, EIGHTEEN HUNDRED AND Forty- 
SEVEN. 

APPROVED April 6, 1865. 


1. Be at enacted by the Senate and General As- 
sembly of the State of New Jersey, That it shall be 
lawful for such corporation of the State of Pennsyl- 
vania as has acquired, or may acquire, the requisite 
power from the said State, to hold the title to such 
bridge, and to the requisite offices at the end thereof, 
in joint ownership, or in such manner as may be 
agreed upon with the said ‘‘ The Central Railroad 
Company of New Jersey.” | 

2. And be it enacted, That nothing in this, or the 
Act of which this is a supplement, shall be construed 
to authorize the construction of any bridge which 
shall destsoy or materially injure any of the works 
of the Morris Canal and Banking Company, or the 
ferry of the said Company across the Delaware river, 
unless by agreement between the said companies or 
parties authorized to build the said bridge and the 
Morris Canal and Banking Company; and further 
to protect, as far as practicable, the rights aforesaid, 
and also the rights of navigation and the interests 
of the public, the location of the piers and abutments 
of the said bridge shall, before the same shall be 
constructed, be approved by three suitable and dis- 
interested commissioners, who shall be appointed by 
the Chancellor and the Chief Justice of this State. 


3. And be it enacted, That it shall be lawful for 
any other railroad or canal corporation of this State 
to use the said bridge for the transportation of pas- 
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sengers or freight upon and over it, and to make 
such connections by tracks, switches, turn-outs or 
otherwise, as may be requisite to give them a free 
use of said bridge for the conveyance of passengers 
or freight to, upon, or over said bridge, and to its 
connections on either side of the river Delaware; 
provided, that the corporation or corporations using 
said bridge shall pay to the said ‘‘The Central Rail- 
road Company of New Jersey,” a sum not exceeding . 
three cents per ton for each ton of merchandise or 
freight, and five cents per passenger for each pas- 
senger, transported over said bridge. 
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A FURTHER SUPPLEMENT TO AN ACT ENTITLED “ AN 
Act TO INCORPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEBRUARY 
TWENTY-SIXTH, EIGHTEEN HUNDRED AND Forty- 
SEVEN, 

. APPROVED March 5, 1866. 


1. Be it enacted by the Senate and General As- Awardsto land 


owners when to 

sembly of the State of New Jersey, That in all cases be paid into 
where land shall be taken by commissioners, under 
provisions of sections seven and eight of the Act to 

which this is a supplement, where the owner or 

owners are either unknown or under any legal dis- 

ability, the amount of the award shall be paid into 

the Court of Chancery before the company shall 

proceed to take possession. 


2. And be it enacted, That ‘‘ The Central Railroad terease of 
Company of New Jersey” may from time to time, a 
with the assent of a majority in interest of the Stock- 
holders of said Company, increase their Capital Stock 
to anv sum not exceeding four millions of dollars, 
in addition to the present authorized amount of 
capital. * 

8. And be it enacted, That this Act shall take 
effect immediately. 
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* Making total capital $15,000,000, 
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AN Act RESPECTING ‘‘ THE CENTRAL RAILROAD Com- 
PANY OF NEW JERSEY ” AND “‘ THE NEWARK AND 
NEW YoOrRK RAILROAD COMPANY.” 


APPROVED March 17, 1870. 


1. Be it enacted by the Senate and General Assem- 
bly of the State of New Jersey, That the said ‘* The 
Central Railroad Company of New Jersey,” be and 
is hereby authorized to survey, lay out, and construct 
a branch railroad from any point on the track of 
their road, east of Broad street, in the City of Eliza- 


beth, to connect with the railroad of the said ‘* The 


Newark and New York Railroad Company ” at some 
point east of the intersection of St. Charles and Ferry 
streets, in the City of Newark; the said branch to be ° 
wholly easterly of a straight line connecting said 
points, and wholly easterly of the newly located 
branch of the New Jersey Railroad commonly known 
as the *‘ cut-off line,” as the same is located on a 
map now on file in the office of the Secretatary of 
State, and in the survey, location and construction 
thereof, and in its maintenance, use and enjoyment, 
all the provisions of the act entitled ‘‘ An Act to In- 
corporate The Somerville and Easton Railroad Com- 
pany,” passed February twenty-sixth, eighteen hun- 
dred and forty-seven, and the supplements thereto, 
shall extend and be applicable to the said branch 
road in every particular. 

9. And be it enacted, That the third and fourth 
sections of the act entitled a further supplement to 
an act entitled ‘‘ An Act to Incorporate The Somer- 
ville and Eastern Railroad Company,” passed Febru- 
ary twenty-sixth, eighteen hundred and forty-seven, 
which said supplement was passed March seven- 
teenth, eighteen hundred and fifty-four, shall be, and 
are hereby made applicable in relation to ‘‘ The New- 
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ark and New York Railroad Company,” anything in 
any of the provisions of the act incorporating the 
said ‘* The Newark and New York Railroad Com- 
pany,” to the contrary notwithstanding; and all the 
provisos in the seventh section of the last named 
act be and the same are hereby repealed, but the said 
Company shall, through said cut in the City of Ber- 
gen, build and maintain along their railroad, first- 
class wooden picket fence worth at least two dollars 
per lineal foot; and that the words “ all of whom 
shall be residents of this State” in the fourth section 
of the said act, be, and the same are hereby stricken 
out; provided, however, that nothing in this act 
contained shall grant, or be construed to grant, any 
right, title, estate or easement, or power, author- 
ity or franchise, or privilege of any kind, in or over 
any lands now under tide water, or that were here- 
tofore under tide water; orto import that any claim, 
matter, or thing in any acts herein referred to, or re- 
ferred to in any of the acts herein referred to, did 
grant any right, title, estate, or easement or power, 
authority or franchise, or privilege of any kind in 
or over any lands now under tide water, or that were 
heretofore under tide water, or be construed to in 
any way affect the claim of the State of New Jer- 
sey to the rent mentioned in the act entitled ‘‘ An 
Act to Lease Certain Lands of the Stateto The New- 
ark and New York Railroad Company,” and to en- 
large the powers of said Company; and provided, 
also, that the provisions of the sixth section of the 
act entitled a supplement of the act entitled ‘‘ An 
Act to Incorporate The Newark and New York Rail- 
road Company,” approved March first, eighteen hun- 
dred and sixty-six, which said supplement was 
approved February twenty-first, eighteen hundred 
and sixty-seven, shall extend and be applicable to the 
said branch road in every particular, anything in 
any of the provisions of this act or of the acts incor- 
porating ‘The Central Railroad Company of New 
Jersey,” ‘‘The Somerville and Esaton Railroad Com- 
pany,” and ‘‘The Newark and New York Railroad 
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Company,” and the several supplements to each of 
said railroads, to the contrary, notwithstanding. 


3. And be it enacted, That as soon as the said rail- 
road orany part of it is in operation, the President of 
the said Company shall file under oath or affirma- 
tion, a statement of the amount of the cost of the 
said. railroad, including equipments, appendages 
and all expenses, in the office of the Secretary 
of State, and annually thereafter on the first 
Monday in January of each year, he shall, under 
oath or affirmation, make a statement to the Sec- 
retary of State, of the cost, equipments, append- 
ages and expenses of said road; and after the said rail- 
road or any part thereof shall be in operation, the 
said corporation shall pay to the Treasurer of this 
State a tax of one-half of one per centum on the 
cost, equipments and appendages of said road, to be 
paid annually thereafter on the first Monday in Jan- 
uary of each year, and such other taxes as may be 
assessed from time to time by a general Jaw appli- 
cable to all railroads over which the Legislature shall 
have power for that purpose at the time of the 
passage of such law or laws; and until the said rail- 


road or any part thereof shall be in operation, the 


said corporation shall be regularly assessed and pay 
tax for the value of its real estate, including improve- 
ments thereon, and personal property as now taxed 
in the city or cities, township or townships wherein 
it lies, at the same time and rate, and in the same 
manner, for the same purpose, and by the same 
person or persons as other taxes are assessed in said 
city or cities, township or townships; : 


Provided, That no other tax or impost shall be 
levied or assessed upon said Company. 


4. And be it enacted, That this shall be deemed a 
public Act, and shall take effect immediately. 


Pe. 
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A FURTHER SUPPLEMENT TO AN Act ENTITLED ‘‘ AN 
Act TO INCORPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED F'EBRUARY 
TWENTY-SIXTH, ONE THOUSAND EIGHT HUNDRED 
AND FORTY-SEVEN. 


APPROVED March £8, 1872. 


|. Be it enacted by the Senate and General Assem- a 
bly of the Stale of New Jersey, That ‘* The Central 
Railroad Company of New Jersey” may increase 
their Capital Stock five millions of dollars* in addi- 
tion to the present authorized amount, using the 
same to take up the scrip for a similar amount issued 
with the assent of a majority in interest of the stock- 


holders of said company. 


9. And be it enacted, That it shall be lawful for Power to evn: 
the said Company to construct a branch railroad from tailroads. 
any point in ‘‘ The Newark and New York Railroad,” 
east of the Passaic River, to a connection with the 
Morris and Essex Railroad, in the County of Hudson; 
and also to construct a branch railroad connecting 
with ‘‘The Newark and New York Railroad,” on or 
at any point west of the Brill farm, to a connection 
with the Morris and Essex Railroad, in the County 
of Essex; and for the location, construction and en- 
joyment of such branches, all the provisions of the 
charter of the said company and its supplements 
shall be applicable; provided, however, that if either proviso, 
of the said branches shall cross the tracks of the New 
Jersey Railroad and Transportation Company, such 
crossing shall not be as grade; And provided also, 
that the said last mentioned branch railroad shall not 
cross any public street in the City of Newark on 
grade, without the consent of the Common Council 
of said city. 


3. And be it enacted, That this act shall take effect 
immediately. 


— Scene 


* Making total capital $20,000,000, 
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A FURTHER SUPPLEMENT TO AN ACT ENTITLED ‘‘ AN 
Act TO INCORPORATE THE SOMERVILLE AND 
EASTON RAILROAD COMPANY,” PASSED FEBRU- 
ARY TWENTY-SIXTH, ONE THOUSAND EIGHT 
HUNDRED AND FORTY-SEVEN. 

APPROVED March 21st, 1874. 


WuHereas, ‘The Central Railroad Company of 
New Jersey’ are the lessees, in perpetuity, of the 
railroad, branches and works of the Lehigh Coal and 
Navigation Company, in the State of Pennsylvania, 
and, in order to secure a paying business for their 
said railroad and works, it may be advisable and 
necessasy that the said ‘‘ The Central Railroad Com- 
pany of New Jersey” should guarantee the pay- 
ment of such bonds as may be issued, from time to 
time, by companies owning or working coal land 
adjacent to any of the said roads or works; there- 
fore 

1. Be it enacted by the Senate and General 
Assembly of the State of New Jersey, That it shall, 
and may, be lawful for ‘‘ The Central Railroad Com- 
pany of New Jersey,” a majority in interest of their 
stockholders consenting thereto, to guarantee the 
payment of the bonds of any coal company or com- 
panies owning or working coal lands along the line 
of, or adjacent to, any of the railroads, branches or 
works in the State of Pennsylvania, so held by lease 
by the said Company, and in which lands the said 
Company may or may not have an interest. 

2. And be it enacted, That the said ‘‘ The Central 
Railroad Company of New Jersey” may, from time 
to time, with the assent of a majority in interest of 
the stockholders of said Company, increase their 
capital stock to any sum not exceeding Ten Millions 
of Dollars in addition to the present authorized 
amount of capital.* 

3. And be zt enacted, That this Act shall take effect 
immediately. 


. Making total capital $30,-00,000, 


Laws of New Jersey, 1873. 
CHAPTER CCCCL. 


AN Act To ESTABLISH JUST RULES FOR THE TAXA- 
TION OF RAILROAD CORPORATIONS, AND TO _IN- 
DUCE THEIR ACCEPTANCE AND UNIFORM ADOP- 
TION. 


WHEREAS, For the encouragement of railroad ea- 
terprise, laws creating and regulating railways in 
this State usually provide for the payment by them, 
in consideration of their chartered privileges, of a 
fixed rate upon their capital stock or the cost of 
their works, in lieu of all other public impositions 
whatever; AND WHEREAS, it is nevertheless con- 
tended that the property of sucli corporations being 
largely acquired for, or through the growth and ex- 
tension of their prosperity, should contribute to the 
charges and expenses essential for municipal and 
county purposes; AND WHEREAS, it is desirable in 
order to the avoidance of litigation and future dis- 
satisfaction that such municipal and county taxation 
shall be authorized, and that the same shall be per- 
manently fixed and regulated; now therefore, 

1. Be it enacted by the Senate and General As- 
sembly of the State of New Jersey, that all taxation 
upon all railroad companies occupying and using 
railroads in this State, whether as lessees or other- 
wise, shall hereafter be made as follows: First, such 
companies shall pay upon the cost, equipment and 
appendages of said railroads respectively, a State tax 
after such rate of taxation as may have heretofore 
been fixed by law upon such companies, or in default 
thereof, after the rate of one-half of one per centum 
upon such cost. Second, upon al! the real property 
by them as aforesaid occupied, used or owned for the 
purposes of their road or otherwise excepting 
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their main stem or road-bed and _ track, not ex- 
ceeding one hundred feet in width, such com- 
panies shall pay a county and municipal tax for the 
benefit of the counties, townships and cities re- 
spectively where the same is situate, after the rate of 
one per centum upon a valuation thereof, and of all 
improvements thereon, not by way of repairs, now 
or hereafter to be made, which valuation shall be 
made as hereinafter stated; provided, however, that 
at the termini of their said roads, each company may 
hold a tract of land not exceeding ten acres, to be in 
one parcel, which, with the buildings and improve- 
ments thereon, shall be free from the payment of 
county, township and municipal taxes whatsoever. . 

2. And be it enacted, That on or before the first 
day of January, in each year, the president of every 
railroad corporation shall, on oath or affirmation, 
make return to the Comptroller of this State of the 
cost of said road, and cost of the equipment and 
appendages of said railroad used by or belonging to 
said corporations in this State, respectively, specify- 
ing the items and locality thereof, and further 
showing the cost of said property whereon said State 
tax is laid as aforesaid, specifying its particular 
items and their cost; and thereupon, within ninety 
days after such return, payment shall be made by 
the said company of the said tax to said treasurer, 
in default of which payment remedy may be had 
therefor by suit. 

3. And be it enacted, That if the State Comp- 
troller shall be dissatisfied with any statement and 
return aforesaid, it shall be lawful to bring suit in 
the Supreme Court in the name and for the use of 
the State against such corporation making such " 
return as for a false return, and to recover in such 
action, upon proof thereof, the tax aforesaid due 
upon any property or cost omitted or erroneously 
stated, and that whether or not payment has been 
made according to such erroneous return and state- 
ment; provided, that no such action shall be brought 
after the expiration of six months from the day of 
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making such statement and return to such State 
Comptroller, and that costs shall be recovered by 
the successful party therein as in all civil cases. 

4. And be it enacted, That on or before the close 
of the legislative session in every year, the Governor 
shall appoint some responsible citizen of the State, 
Commissioner of Railroad Taxation, to hold office 
for the space of one year, whose duty it shall be to 
make, certify under his hand, and return to the 
State Comptroller a statement and valuation of all 
the said property occupied, used or owned by or for 
the purposes of any railroad corporation in any 
county, city or township in this State, and hereby 
made subject to county, township and municipal 
taxation, particularly specifying the same and stat- 
ing also the township or city wherein the same is 
situate; such returns and statements shall be made 
separately for each railroad corporation, and = ar- 
ranged by counties, townships, and municipal subdi- 
visions in such a manner as to be of easy reference, 
and shall be recorded in books in the office of said 
State Comptroller to be provided by him for that 
purpose and shall be public records, subject to public 
inspection. 

5. And be it enacted, That before making such 
valuation and assessment, said commissioner shall 
give written notice to said railroad corporation, and 
each township or municipality interested respect- 
ively, for at least ten days, of the time and place at 
which he will proceed to perform said duty; such 
notice to be served in the manner provided by law 
for serving writs or summons upon such corpora: 
tions, and shall then and there, or at such other 
time as he shall then andthere or on any other ad- 
journed day, appoint, judicially fix such valuation, 
of which such return shall be the evidence, and from 
which there shall be no appeal. 

6. And be it enacted, That nothing in this act 


shall be held to require that such valuation shall be 
made by such commissioner of the said property 
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taxable for county, townships and municipal pur- 
poses belonging to any particular railroad corpora- 
tion, oftener than once in three years, and that after 
the first of such valuations is made no other shall 
be made for the space of three years thereafter; dur- 
ing said intervening period such valuation shall be 
final, and said tax of one per centum thereon shall 
be annually paid thereon to the collectors of the var- 
ious townships or cities in which said property is 
situate, as if the same had been laid under the tax 
laws governing the same; all laws for the collection 
of ordinary taxes in any such township or city shall 
be applicable so far as possible to the collection of 
the tax hereby authorized, or the same may be col- 
lected by suit, and it is hereby declared to be the in- 
tent hereof, that valuations, in manner aforesaid, of 
the property of each railroad corporation in this 
State, for the purpose of county and municipal tax- 
ation, shall be made once every three years, but not 
oftener, and that every such valuation shall be the 
basis of such taxation yearly, during the intervening 
period. 


7. And be it enacted, That said returns by said 
commissioner shall be made prior to the first day of 
July in every year, and that the said tax thereon 
shall be payable within thirty days thereafter. 


8. And be zt enacted, That the said commissioner 
shall receive a salary of one thousand -dollars per 
annum, payable quarterly and in the.manner as 
other State officers are paid. 


9. And be it enacted, That all railroad corporations 
shall be liable for city improvements beneficial to 
such property, for the purposes for which it is used 
by the said company, except that hereby made sub- 
ject to State tax; provided, that nothing in this or 
any act shall have the effect to alter any law now 
existing in relation to such improvements. 


AND WHEREAS, Certain railroad corporations, own- 
ing or occupying railroads in this State, claim ex- 
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emption from all taxation, whether State, county or 
municipal, further than is provided for by their 
charters or by special laws for their benefit now ex- 
isting, which claims, even if legal, subject said cor- 
porations to public ill-will, and make it their interest 
to forego the same and agree to the scheme of taxa- 
tion hereby established; now, therefore, 


10. Be zt enacted, That any such railroad corpora- 
tion may, within six months from the approval of 
this act, make and execute under their common seal 
and the signature of their president, and file in the 
office of the Secretary of State, a declaration in 
writing, surrendering all claim to exemption from 
taxation by them heretofore had or made, and ac- 
cepting the provisions of this act in lieu thereof. 


11. And be it enacted, That al’ acts and parts of 
acts inconsistent herewith shall be and the same are 
hereby repealed. 


12. And be it enacted, That this act shall take 
effect immediately. 


Approved April 2, 1873. 


Laws of New Jersey, 1876. 
CHAPTER CI. 


AN ACT PROVIDING FOR STATE TAXES ON RAILROADS, 
AND THE MORE EFFICIENT COLLECTION THEREOF. 


1. Be it enacted by the Senate and General <As- 
sembly of the State of New Jersey, that all railroad 
corporations and companies occupying or using rail- 
roads in this State, whether as lessees or otherwise, 
liable to be taxed as such by a general law taxing 
railroads for State purposes, shall pay an annual 
State tax upon the true value of said railroads, their 


equipment and appendages of said road, at and after 


the rate of one-half of one per centum upon such 
value, and the same to be paid, notwithstanding 
any provisions in the charters of said corporations 
or companies or the laws under which said railroads 
are respectively occupied and used, fixing a different 
basis, mode or rate of taxation; provided, that 
whereas certain railroad companies, required to pay 
tax annually to the State, under the provisions of 
the act entitled ‘‘ An Act relative to transit duties,” 
approved March fourth, eighteen hundred and sixty- 
nine, control certain other railroads within this State 
commonly branch roads, by either owning or leasing 
them, or by owning a majority, in value,’ of their 
capital stock, or by owning or leasing other roads 
which own or lease them, which branch roads will 
be assessed under the provisions of this act; the tax 
paid by any such railroad company under the pro- 
visions of the said act of eighteen hundred and sixty- 
nine, shall be considered a full payment of all taxes 
hereafter to be assessed upon such branch roads 
under this act, so long as the amount paid by such 
railroad company under the provisions of said act 
of eighteen hundred and sixty-nine shall exceed the 
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aggregate amount of the taxes upon such branch roads 
under this act, and of the tax upon such railroad 
company at the rate of one-half of one per centum 
upon the costs of their works, including all their 
property of any description not otherwise taxed, as 
provided in said act of eighteen hundred and sixty- 
nine, or so long as this act shall remain in force. 


2. And be it enacted, that on or before the first 
day of February, in each year, the president, secre- 
tary and treasurer of every railroad corporation or 
company shall, on oath or affirmation, make return 
to the Comptroller of this State of the true value of 
said road and of the equipment and appendages of 
said railroad used by or belonging to said corpora- 
tions or companies in this State, respectively, speci- 
fying the items and locality thereof, and further 
showing the true value of said property whereon 
said State tax is laid as aforesaid, specifying its par- 
ticular items and their cost; the Comptroller shall 
forthwith file said return in his office, and thereupon 
the State tax to be paid by said railroad corporation 
or company, under this act, shall be immediately due 
and payable, with interest thereon from the first day 
of March, at and after the rate of ten per centum 
per annum, and said tax and the interest thereon 
shall be and remain a lien on the franchises and 
property real, personal and mixed of said corporation 
or company, and the lien of the State for said State 
taxes and interest shall be prior to all other liens of 
every nature and description on said franchises and 
property. 

3. And be it enacted, That the Comptroller, Treas- 
urer and Commissioner of Railroad Taxation of the 
State shall constitute a board of railroad commis- 
sioners, and when any of the said railroad corpora- 
tions or companies, required by the second section of 
this act to make a return to the Comptroller of the 
State as therein set forth, shall fail to make such 
return as therein required, or shall make a return 
that the Comptroller shall have reason to believe is 


92 


untrue or insufficient, the said railroad commission- 
ers shall forthwith proceed to estimate the true 
value of the railroad of such defaulting corporation 
or company, and the true value of the equipment 
and appendages of said railroad used by or belong- 
ing to said corporation, in this State, and shall also 
ascertain and state the amount of State tax due 
thereon:at and after the rate of one-half of one per 
centum upon such true value; and such estimate of 
true value and the amount of the State tax thereon 
shall be certified to by them as follows: ‘* We hereby 
certify that the above estimate of the true value of 
the railroad of (here insert the name of the corpora- 
tion or company) and of its equipment and append- 
ages, and the State tax due thereon for the year 
(here insert year), is just and true according to the 
best of our knowledge and belief;” they shall sign 
said certificate and file said estimate, statement and 
certificate in the office of the Comptroller, and there- 
upon the State tax to be paid by said railroad corpo- 
ration or company, under this act, shall be imme- 
diately due and payable with interest thereon from 
the said first day of February, at and after the rate 
of ten per centum per annum, and said tax and the 
interest thereon shall be and remain a lien on the 
franchises and property, real, personal and mixed, 
of said corporation or company, and the lien of the 
State for said State taxes and interest shall be prior 
to all other liens of every nature and description on 
said franchises and property. 


4. And be it enacted, That if any railroad cor- 
poration or company shall feel aggrieved by the 
action of said Board of Railroad Commissioners, 
it shall have the right at any time within ten days 
after he shall have filed said estimate, statement and 
certificate in the office of the Comptroller, to appeal 
therefrom, to a justice of the Supreme Court, whose 
duty it shall be to summarily hear and decide said 
appeal, upon depositions, or upon evidence taken by 
himself, and he may compel the attendance of wit- 
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nesses before a Supreme Court Commissioner or him- 
self, and punish them as for a contempt upon their 
failure to appear or answer; and he shall control and 
regulate the proceedings upon said appeal so that he © 
can decide said appeal within thirty days, unless he 
shall extend the time by certificate under his hand, 
‘which certificate he shall file with the clerk of the 
Supreme Court, and state therein the time of such 
extension and the reasons therefor; the decision of 
said justice upon said appeal shall be certified by him 
under his hand and filed with the Comptroller; and 
if said justice shall reduce the amount of said State 
tax as certified to by said board, he shall state the 
amount of said reduction and the reasons therefor, 
and thereupon the Comptroller shall give such rail- 
road corporations or companies credit to the amount 
of the said reduction, but the amount of tax as fixed 
after such reduction shall be immediately due and 
payable, and shall bear interest from the said first 
day of March, at and after the rate of ten per cent- 
um. per annum; and said reduced tax and the inter- 
est thereon shall be and remain a lien on the fran- 
chises and property, real, personal and mixed, of 
said corporation or company, and the lien of the 
State for said reduced State taxes and interest shall 
be prior to all other liens, of every nature and des- 
cription, on said franchises and property. 


5. And be it enacted, That whenever any railroad 
corporation or company has failed to pay its State 
taxes for ten days after the same has become due 
and payable under this act, it shall be the duty of 
the Attorney General to forthwith apply to a justice 
of the Supreme Court for an order that the said 
State tax, as returned by such railroad, corporation 
or company, or assessed by the board of railroad com- 
missioners, or as revised by a justice of the Supreme 
Court, and the interest due on such tax and a reas- 
onable sum to be certified by said justice to be paid 
for the expense of said proceedings, and for the ser- 
vices rendered by said board and said Attorney- 
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General shall be made arecord of the Supreme Court 
and judgment entered for said tax, interest and 
reasonable sum, in the name of the State of New 
Jersey as plaintiff, and against said corporation or 
company as defendant, which order shall be ‘made 
forthwith upon a certified copy from the Comptroller 
of the estimate, statement and certificate on file in 
his office, and the certificate of the treasurer that 
said tax has not been paid; and also to apply for an 
order that execution forthwith issue on said judg- 
ment, said execution to be directed to a Special 
Master of the Court of Chancery to be named by 
said justice in his order; and such an order may be 
applied for and granted ex parte, unless said justice 
order notice of such application to be given, and in 
all cases the proceedings shall be summary; under 
said execution the Master to whom the case is 
directed shall sell all the franchises and all the prop- 
erty, real, personal and mixed, of said corporation 
or company, or so much thereof, as may be neces- 
sary to make the amount due on said tax judgment 
and the usual execution fees; such sale shall pass 
the absolute title to said franchises and property 
aforesaid sold thereunder, free and clear of all liens 
and encumbrances of every nature; such notice, ad- 
vertisement and publication of such sale shall be 
given as shall be directed in and by the order of said 
justice, and no other notice, advertisement or publi- 
cation shall be necessary, and said justice may make 


such further order or directions as he may deem 


proper to secure the rights of the State or of any 
corporation or company interested. 


6. And be it enacted, That in case of any dispute 
between the State and any railroad corporation or 
company as to its liability under this act, or as to 
the extent of such liability, that it shall be lawful 
for the State Treasurer to receive and for said cor- 
poration or company to pay into the State Treasury, 
any sum that it may admit to be due for State taxes, 
and such amount so paid shall be credited on the 
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State tax as it shall be finally determined and fixed 
under this act; and the said credit shall he made by 
the Comptroller, upon the certificate of the State 
Treasurer, as to the said payment, and no interest 
shall be charged upon the amount thus paid and 
credited. 

7. And be it enacted, That for greater certainty it 
is hereby declared that this act shall not apply to or 
affect any county, municipal or local taxation what- 
ever. 

8. And be it enacted, That the Comptroller, Treas- 
urer and Commissioner of Railroad Taxation shall 
take and subscribe, and file in the office of the Comp- 
troller, the following oath or affirmation: ‘‘I do 
solemnly promise and swear (or affirm) that I will 
faithfully, impartially and justly perform all the 
duties imposed on me by this act, to the best of my 
ability and understanding.” 

9. And be it enacted, That the Railroad Commis- 
sioners shall have power to administer oaths and 
affirmations to any person to ascertain any facts 
proper for them to know, in order to enable them to 
properly perform the duties of their office, and they 
may reduce their statements to writing, and require 
them to subscribe and swear thereto, and may ex 
parte apply for and obtain from any justice of the 
Supreme Court an order to compel any person to 
submit to such examination in reference to such 
matters; and such justice may punish any party as 
for a contempt who shall disobey any order made by 
said justice in the premises; and any person falsely 
swearing or affirming in reference to any matters in- 
quired of by said board, or in any evidence given be- 
fore any justice or Supreme Court commissioner 
under this act, shall be deemed guilty of perjury, 
and on conviction thereof shall be liable to all the 
penalties prescribed by law therefor. 


10. And be it enacted, That if any corporation or 
company shall be in default under this act, in pay- 
ment of the state tax aforesaid, any person having 
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a mortgage or other lien on its franchises or prop- 
erty, may pay the State Treasurer the amount of 
such State tax, and the interest due thereon, and re- 
ceive from said treasurer a certificate of such pay- 
ment, and such person shall thereupon be entitled 
to be repaid the amount of said tax, and interest 
thereon at the rate of ten per centum per annum, 
out of the first proceeds of any sale of the franchises 
or property of said corporation or company, and 
such tax and ten per centum interest thereon shall 
continue a lien on the franchises and property of the 
corporation or company for the benefit of such 
mortgagee or lienor until paid by said corporation 
or company or from the sale of its franchises or 
property; if any proceedings have been taken by the 
Attorney General to enforce the payment of said 
State tax and interest thereon, then such mortgagee 
or other lienor paying such tax and interest shall 
pay such additional amount as a justice of the Su- 
preme Court shall certify to be proper and reason- 
able to pay for the cost and expense and services on 
the proceedings as far as they have progressed for 
the collection of said tax and interest thereon; upon 
the payment of said tax and the interest thereon and 
such additional amount (if any), all proceedings 
shall thereupon cease for the collection of said tax. 

11. And be it enacted, That this act shall take 
effect immediately. 


Approved April 13, 1876, 


ee ee 


| 


3 


in the Supreme Court of the United 
States. 


OCTOBER TERM, 188o. 


No. 194. 


HENRY S. LITTLE, Receiver of The 
Central Railroad of New Jersey, 
Plaintiff in Error, 


Us. 


SAMUEL D. Bowers, Comptroller of 
the City of Elizabeth, and the City of 
Elizabeth, 


Defendants in Error. 
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ERROR TO THE COURT OF ERROR AND AP. 
PEALS OF THE STATE OF NEW JERSEY. 


SUPPLEMENT 


TO THE FOURTH POINT OF BRIEF OF PLAIN- 
TIFF IN ERROR. 


ee 


THE QUESTION. 


Dip THE STATE OF NEW JERSEY, IN OFFERING THE SUP- 
PLEMENT OF 1854 TO THE ACCEPTANCE OF THE RAILROAD 
COMPANY, INTEND TO MAKE A CONTRACT AS TO TAXATION, 
WHICH, IF ACCEPTED, SHOULD NOT BE RKREPEALABLE ? 


This is not a question, however, as to the mental state of 
the legislators. It is a question as to the natural meaning to 
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be given to their acts and words, on the faith of which the 
company was to exercise its option of acceptance or rejec- 


tion. 


1. THE INTENTION OF THE COMPANY IN ACCEPTING THE 
SUPPLEMENT. 


Of this there can be no doubt. Its officers supposed it to 
constitute a complete contract which could not be altered. 
Nothing short of this supposition could have justified them 
in subjecting their stockholders to certain and immediate, 
instead of contingent and remote, taxation. The company 
paid taxes on that interpretation of it for over twenty-two 
years without a doubt being raised as to its irrepealable 
character. It was not until 1876, three years alter the pass- 
age of the General Railroad Tax Act of 1873, and fourteen 
years after the passage of the General Tax Act of 1862, 
that the question was first raised. 

But were they justified in that supposition by the lan- 
guage of the act as passed by a New Jersey Legislature at 
that time? To answer this question we must put ourselves 
back to the year 1854 and understand the relations then 
existing between the State and railroad enterprises en- 
courged by it, as well as the circumstances surrounding the 
enactment of this Supplement. 


2, CONTRAST BETWEEN THEN AND NOW IN THE POLICY OF 
THE STATE TOWARD RAILROADS, PARTICULARLY IN 
THE MATTER OF TAXATION, 3 


Then the transportation problem was ina transition period 
between the passing era of turnpike roads and canals and 
the coming era of railroads. Then railroads were experi- 
mental ; now they are an assured success. Then they were 
public enterprises encouraged by the State for public pur- 
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poses, and often aided from its treasury ; now they are 
private enterprises promoted largely for private gain, and 
State aid is never given. Then the State was obliged to 
tempt private capital into railroads by complete or partial 
tax exemption; now such tax exemption is almost unheard 
of, and in many States is forbidden by their constitutions. 

It is difficult to conceive of a more rapid and complete 
change in public opinion than has taken place respecting 
State policy toward railroads within a little more than a 
generation, and this change is, perhaps, no better illustrated 
than by referring to the judicial opinions and legislation of 
that time. 

Says the Supreme Court of New Jersey, in November, 
1852, shortly before the passage of this supplement, speak- 
ing of the Morris and Essex Railroad ; 


“It was certain that the construction of the road would 
“ benefit the public, but it was not so certain that it would 
“be profitable to the stockholders; and the Legislature, 
“therefore, held out to them the immunity of exemption 
‘from taxation as a consideration for the public benefit to 
‘‘ be conferred and an inducement to encounter the hazard, 
“ and this immunity was to continue until the profits of the 
“road should be such as to enable the company to pay a 


‘“* reasonable tax.” 
State 7. Minton, 3 Zabriskie, 529. 


There can be no question that this judicial statement cor- 
rectly represents the views of intelligent men of that day 
on the proper policy to be adopted by the State toward 
railroads. 

It only expresses, toward a particular class of corpo. 
rations, the historical attitude of the public toward other 
corporations during the first half of this century, which 
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was so aptly stated by Chief Justice Marshall in the 


Dartmouth College case: 


“ The objects for which a corporation is created are uni- 
“versally such as the Government wishes to promote. 
“ They are deemed beneficial to the country, and this 
“ benefit constitutes the consideration, and, in most cases, 
‘‘ the sole consideration for the grant. The purposes to be 
“ attained are greatly beyond the ability of individual enter- 
“ prise, and can only be accomplished by the aid of associ- 
“ated wealth. This will not be risked unless privileges are 


‘“‘ given and securities furnished in the act of incorporation. | 
“ The wants of the public are often so imperative thata . 


“ duty is imposed on Government to provide for them, and 
“as experience has proved that a State should not directly 
“attempt to do this, it is necessary to confer on others 
“ what the sovereign power is unwilling to undertake. The 
“ Legislature, therefore, says to public-spirited citizens: ‘ If 
“ you will embark with your time, money and skill in an 
“enterprise which will accommodate the public necessities, 
“we will grant to you privileges that will justify the ex- 
“ penditure of your money and the employment of your 
“time and skill.’ Such a grant is a contract, with mutual 
“ considerations, and justice and good policy alike require 
“ that the protection of the law should be assured to it.” 


The question before the Court involves the attitude of 
the State of New Jersey toward its railroad companies 
in the special matter of taxation, and this is strikingly 
illustrated by the provisions for taxation of railroad 
charters then enacted. | 


NEW JERSEY RAILROAD CHARTERS FROM 1848 TO 1873, 
AS ILLUSTRATING THE POLICY OF THE STATE ON 
RAILROAD TAXATION DURING THAT PERIOD. 


ALL the railroad charters granted by the State of New 
Jersey during the five years immediately preceding 1854, 
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when the Central Railroad Supplement was enacted, con- 
tained provisions exempting the companies from tax until 
the net proceeds of these roads exceeded six or seven per 
cent. on cost, at and after which time a tax of one-half of 
one per cent. on cost was to be paid. 

The form of the tax provision in these charters, in which 
the same general language is invariably used, varies only as 
to the percentage of profits to be received by the stock- 
holders before any tax be paid, whether six or seven per cent., 
and is illustrated by the charter of the West Jersey Railroad, 
passed in 1853, which reads as follows: 


“As soon as the net proceeds of said road shall amount 
“to seven per cent. upon its cost, the said corporation 
“shall pay to the treasurer of this State a tax of one-hall 
“of one per centum on the cost of said road, to be paid an- 
“nually thereafter on the first Monday of January in each 
“ year.” 

7 Laws of 1853, p. 39 


In some instances this tax was to be applied to the school 
fund, as inthe charter of the Ringwood Valley Railroad, 
the corresponding clause of which reads: 


‘Whenever the net proceeds of the road shall amount to 
“seven per centum per annum upon its cost, the said cor- 
‘poration shall pay to the treasurer of this State, to be ap- 
“plied to the school fund, a tax of one-half of one per cen- 
“tum on the cost of said road.” : | 

Laws of 1854, p. 307. 


Such was the policy of the State toward railroads in the 
matter of taxation at the time when the Central Supplement 
was passed, and up to the time of its passage not a single 
railroad company organised by the State during the decade pre- 
ceding its passage, which was taxed on the basis of cost, had been 
requircd to pay that tax until net proceeds of stx or seven per 


6 


cent. had been recetved,aflact which should be particularly 
noted as illlustrating the amount of consideration required 
by the State and yielded by the company for the contract 
of 1854. It was not until two years afterward, in 1856, 
that the first sign of any change on the part of the State in 
this particular occurs. In that year, the Long Branch and 
Sandy Hook Railroad Company was chartered, and for the 
first time a railroad charter granted by the State of New 
Jersey contained a proviso that the tax of one-half of one 
per cent. on cost should be paid as soon as the railroad was 
put in operation without regard to “net proceeds.” 


The tax clause in this charter reads as follows: 


“As soon as the said railroad shall be put in operation, 
“the said corporation shall pay to the treasurer of this 
“ State a tax of one-half of one per centum on the amount 
“ expended by said company on the cost of said road.” 


This charter remains the solitary example of such a change 
of policy until the year 1859, when, out of the nine charters 
granted in that year, four resemble it in this particular, 
while an equal number were granted with exemption from 
all tax until there should be net proceeds of 6 or 7 per cent., 
as in the case of the West Jersey. 

Of the eleven charters granted between the years 1854 
and 1859, seven followed the precedent of the West Jersev 
in requiring “net proceeds,” never less than 6 per cent., 
before any tax was payable. 

Of the fifteen charters granted during the years 1860, 
1861, 1862 and 1863, twelve followed the precedent of the 
West Jersey, two that of the Sussex and Union Railroad 
Company and that of The Williamstown Railroad Com- 
pany, provided for the payment of the standard tax of one- 
half of one per cent. on cost, “ from and after the completion 
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of said road,” and one that of the Cape May and Millville 
Railroad Company, organized in 1860, further illustrates 
the continued policy of the State not to exact taxes until 
stockholders received some return from their investment, 
by a variation of the previous form of tax clause, which is 
as follows: 


“As soon as the said company shall declare among their 
“ stockholders dividends, the said corporation shall pay to 
“the treasurer of this State a tax of one-half of one per 
‘“‘centum on the cost of said road.” 


In the following year, 1864, a transition period in the 
policy of the State towards railroads in the matter of taxa- 
tion begins. Seven railroad charters were granted in that 
year. One of these, that of the Clinton Railroad Company, 
still clings to the principle that net proceeds of 6 per cent. 
must be earned before any tax becomes payable. Another, 
that of the Ogden Mine Railroad, fixes the time when the 
tax of one-half of one per cent. is to be paid, not after net 
proceeds of 6 or 7 percent. had been received, as in the case 
of the majority of charters granted up to this time, nor even 
alter the payment of dividends, as in the Cape May and 
Millville Railroad Company, chartered during the previous 
year, but provides that this tax shall be payable “ whenever 
“ the financial condition of the said road and compnny shall - 
“ warrant the declaration of dividends to the amount of 
“ seven per cent. per annum, with a special proviso for the 
payment of tax on certain real estate until the dividends 
were declared. Another, that of the Passaic Valley and 
Peapack Railroad, provides for payment of this tax after 
the road “shall be finished so as to be operated.” 

Four charters, however, for the first time suggest the 


possibility of some tax over and above the hitherto invaria- 
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ble rate of one-half of one per cent., in providing for the 
payment, in addition to this tax, of “such other tax as may 
“ be assessed from time to time by a general law applicable 
“to all railroads over which the Legislature shall have 
“ power, for that purpose, at the time of the passage of such 
“ law or laws.” 

The language of this new form of tax clause, as contained 
in the charter of the Atsion and Tuckerton Railroad, is as 
follows : 


“ From and after the said railroad, or any part thereof, 
‘“ shall be in operation, the said corporation shall pay to the 
“ treasurer of this State, a tax of one-half of one percentum 
“on the cost thereof, to be paid annually thereafter on the 
“ first Monday of January ineach year, and such other taxes 
‘‘as may be assessed, from time to time, by a general law ap- 
“ plicable to all railroads over which the Legislature shall 
“ have power for that purpose, at the time of the passage 
“of such law or laws.” 

Laws of 1864, p. 452. 


This transition period continued during the following 
year, 1865, when four railroads were chartered, of which 
two charters follow the precedent of the Atsion and Tucker. 
ton; one, that of the Passaic Valley and Peapack, simply 
provides for the one-half of one per cent. without any other 
tax, “as soon as the road shall be finished so as to be 
‘“ operated,” and the other, that of the Pemberton and Han- 
over Furnace Railroad Company, provides that “no tax 
“ shall be levied on said corporation until the earnings of 
‘‘ said road over expenses shall warrant and allow a dividend 
“to the stockholders of six per centum per annum.” 

Laws of 1865, p. 876. 


In 1866, the transition period has passed, and the new era 
has commenced. There were fourteen railroad charters 
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granted during that year. Only one of these, that of the 


. Paterson and Little Falls Railroad, embodies the principle 


that dividends must be earned before taxes are paid, and 
this is the last charter granted by the State of New Jersey 


_which follows this old precedent once universal. The re- 


maining thirteen all provide for the payment of the one- 
half of one per cent. after the railroad is in operation, and 
in addition thereto, “such other tax as may be assessed 
“ from time to time by a general law applicable to all rail- 
‘roads over which the Legislature has power for that pur- 
‘“ pose at the time of the passage of such law or laws.” 
The exact language of this form of tax clause, which, in 
principle, was adopted in almost every charter granted 


_from 1866 until the enactment of the first General Railroad 


Tax Law in 1873, is as follows : 


“ And from and after the said railroad, or any part thereof, 
“shall be in operation, the said corporation shall pay to 
‘the treasurer of this State a tax of one-half of one per 
“centum on the capital stock of said road, to be paid 
“annually thereafter, on the first Monday in January of 
“each year, and such other State tax as may be assessed 
“ from time to time by a general law applicable to all rail- 
roads over which the Legislature shall have power for 
“that purpose at the time of the passage of such law or 
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“ laws.” 
Charter of Newark & New York Railroad 
Company, Laws ol 1866, p. 176, : 


It appears from the above citations that during the years 
preceding and subsequent to 1854, when the Central's con- 
tract was made, it was the policy of the State to encourage 
railroad development, by complete exemption from all pub. 
lic burdens until the promoters of such enterprises realized 
6 or 7 per cent. upon their investment; that this policy 
passed through a transition stage, first indicated by the pas- 
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sage of a solitary charter in 1856, but not developed until 
the year 1859, when the tax of one-half of one per cent. be- 
gan to be imposed after the railroad was “completed ”’ or 
after it began to be “operated”; that it was not until 1864, 
ten years after the enactment of the Central’s supplement, 
that the first suggestion of any tax over and above the 
hitherto invariable one-half of one per cent. was made, and 
that it was not until two years afterward, in 1866, that the 
last charter was passed which gave tax exemption until 
dividends of 6 per cent. were earned, and the policy of the 
State to require payment of this tax and such other taxes 
as might be imposed by a general law was inaugurated. 
Seventy-one such charters were enacted from the year 
1866 to the year 1872, inclusive, and of these every one pro- 
vides not only for such other tax as may be assessed by a 
general law, but limits the general law under which it may 
be imposed to a general law “applicable to all railroads 
‘over which the Legislature shall have power for that 
“ purpose at the time of the passage of such law or laws.” 
Legislative recognition of the fact that there were railroads 
which had irrepealable contracts with the State in the mat- 
ter of taxation which could not be affected by any general 
law could hardly be more complete or more reiterated 
than by the enactment of this clause from year to year. 
From the historic standpoint, which is well illustrated by 
the above citations, it is clear that public opinion in 1854 
not only justified but reguzred complete tax exemption for 
railroads until the promoters realized interest upon their 
investment, and that the substitution of immediate and cer- 
tain tax at the rate of one-half of one per cent., which was 
almost invariably fixed as the highest rate of taxation on 
such public enterprises, and which was almost invariably 
imposed only after earning capacity had been developed, 
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was ample reason and ample consideration for making that 
rate perpetual. 

That the Legislature did not hesitate to make irrepealable 
contracts for a special rate of taxation whenever they 
deemed it for the public interest so to do, is amply illustrated 
by their making such contracts with the Camden and Am. 
boy Railroad and Transportation Company, and with the 
New Jersey Railroad and Transportation Company before, 
and with the Morris and Essex Railroad after, the Central’s 
supplement was enacted. __ 

If the language of this contract leaves any doubt as to 
the intention of the Legislature, then to solve that doubt, 
we must place ourselves in their surroundings, and interpret 
it as if the world had stood still since it was made in 1854. 

If the question were whether an Act of 1890 created an 
irrepealable contract, we should approach that question in 
very much the same frame of mind in which Judge Dixon 
says he considered this case below ; that is, that such a con- 
tract would be so at variance with public policy at the 
present time as to make it inconceivable that the Legisla- 
ture entertained such an intention, unless “the opposite 
“ judgment cannot be formed by a rational mind.” 

But the question is whether the Legislature, not of 18go, 
but of 1854, intended to make such a contract; and to that 
question, in the light of history, we should answer: Yes, 
unquestionably, if the language they used naturally im. 
ports it. 

This line of thought leads directly to the 


3. IMPORTANCE OF THE TIME WHEN A LEGISLATIVE CON- 
TRACT FOR SPECIAL TAXATION WAS MADE, AS BEARING 
ON THE TRUE CANON OF INTERPRETATION. 


Judicial decisions have kept in close touch with public 
Opinion, as it has changed during the progress of the cen- 
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tury, on the relation of the public to railroads, particularly 
in the matter of irrepealable contracts for taxation ; and as 
the likelihood of legislative intent to make such a contract 
has diminished, so the rule of interpretation has been more 
stringently drawn against the railroads and in favor of the 
State, until a judge of the highest court of New Jersey 
records himself, as Judge Dixon did in this case, in the fol- 
lowing terms: | 

“ But, unfortunately, the question (whether the power 
“of taxation could be made the subject of contract by 
“the Legislature) is closed by judicial decisions which no 
“court in this State (N. J.) can disturb, unless reversed, 
‘‘ courts must feel constrained to decide that it has been put 
‘in force only when the opposite judgment cannot be 
“ formed by arational mind. If to doubt whether the State 
“ has parted with any public right is to be resolved that it 
“has not, certainly language can scarcely express the re- 
“ luctance of courts to infer that this most important of all 
‘“ public rights has been surrendered.” 


° 


It may well be that even Judge Dixon’s language is not 
too strong to express the unliklihood of such a contract 
having been intended by any New Jersey legislature of the 
time when his decision was rendered (1883). No such 
canon of interpretation should, however, be applied to a con- 
tract executed in 1854, when the situation was so entirely 
different. Contract eXemption trom taxation was then the 


rule, not the exception, and a contract to pay a fixed tax in 


perpetuity was consistent with public policy, and should 
be interpreted by the same rules whichare applied to other 
contracts. 


4. TilE CONSIDERATION FOR THE CONTRACT. 


This, too, should be looked at from the standpoint of 
1854. It may well be that the $13,268 paid by the railroad 


man 
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to the State on the first of January, 1855, pursuant to the 
terms of this contract, seems insignificant now compared 
with the enormous sums that are exacted for taxes from 
the same company under the legislation of to-day, just as 
the entire capital invested in the enterprise of 1854, seems 
insignificant compared with the large sums now invested ; 
but did it seem inadequate then? It should also not be for- 
gotten that this investment was honestly made on the 
faith of this contract, and forms part of the consideration 


therefor. 


5s. THE LANGUAGE OF THE CONTRACT. 


No clearer language could have beén chosen by the 
legislature in 1854 in which to frame an irrepealable con- 
tract than the exact words used, because they had received 
contemporaneous judicial and legislative interpretation to 
that effect. 


State (The Morris & Essex Railroad Company, Prosecut- 
ors) v. Minton, 3 Zabriskie, 529. 


The syllabus in this case is as follows : 


“ The charter of the Morris and Essex Railroad Com- 
“pany provides that as soon as the net proceeds of said 
“railroad shall amount to seven per cent. upon its cost, 
“ the said corporation shall pay to this State a tax of one- 
“half of one per cent. on the cost of said road; provided, 
‘that no other tax or impost shall be levied or assessed 
‘upon the said company. It was held: 


“1, That the exemption under the word provided was a 
“ positive enactment exempting the company from all other 
“ tax, and not a condition upon which the tax of one-half of 
“ one per cent. was payable.” 


sé 
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The reasoning of the Judge, who delivered the opinion 


of the Court, is as follows: 


“ There can be no reasonable doubt, in my opinion, that 
the Legislature intended, by this language, to exempt the 


company’s property from taxation until the improvement 


it was chartered to accomplish should become remuner- 
ative, that is, until the income from the road should enable 
the stockholders to divide seven per cent. upon their out- 
lay. The enterprise proposed was one of public import- 
ance. It was certain that the construction of the road 
would benefit the public, but it was not so certain that it 
would be profitable to the stockholders ; and the Legisla- 
ture, therefore, held out to them the immunity of exemp- 
tion from taxation as a consideration forthe public benefit 
to be conferred, and an inducement to encounter the 
hazard; and this immunity was to continue until the 
profits ofthe road should be.suchas to enable the company 
to pay a reasonable tax. The argument, that the effect of 
the clause, prefixed by the word ‘ provided,’ is simply to 
relieve the company from the obligation to pay the pros- 


‘ pective tax of one-half of one per cent. in case any other 


tax or impost should be levied or assessed upon it, is 
unsound. If there was no exemption there was no contin- 
gency ; there was a certainty that other taxes wou/d be 
levied upon the property of the company, and therefore a 
stipulation for a prospective tax of one-half of one per 
cent. 77 case such other taxes were not levied, would be an 


‘ absurdity.” 


Nor is this the only contemporaneous decision of the 


New Jersey Courts, giving a legal and statutory meaning 
to such language. 


The following words in railroad charters or supplements 


had been held to constitute zrrepealable contracts, even 
when not emphasized by the requirement of acceptance: 


“That no further or other tax or impost shall be levied 
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“or assessed upon said company,” in the charter of Pat- 
erson and Hudson River R. R. Co. 
State v. Berry, 2 Harrison, 80 (1839). 
Gardner, Assessor of Jersey City, v. State, 1 
Zabriskie, 557 (1845). 


“That no other tax or impost shall be levied or assessed 
“upon the company,” in the charter of the Camden and 
Amboy R. R. Co. 

Camden & Amboy R. R. & T. Co. v. Hille- 
gas, 3 Harrison, 11 (1840). 

Same v. Commissioners of Appeal, 3 Harrison, 
71 (1840). 

Same v. Commissioners of Mansfield, 3 Zabris- 
kie, 510 (1852). 


‘‘That no other or further tax or imposition shall be 


“levied or imposed upon the company,” in the charter of 
the New Jersey Railroad and Transportation Co. 
The New Jersey R. R. & T. Co. v. Newark, 


3 Dutcher, 185 (1858). 


It thus appears that the Legislature cou/d not have chosen 
more precise language in which to frame an irrepealable con- 
tract than the very words they used. 


6. THE FORCE OF THE OPTION OF ACCEPTANCE GIVEN TO’ 
THE COMPANY, AS INDICATING THE INTENT OF THE 
LEGISLATURE TO MAKE AN IRREPEALABLE CONTRACT. 


There are only two possible theories as to the reason why 
the act was so framed in this particular. Either the Legis- 
lature recognized that the contract of taxation created by 
the charter was irrepealable except by consent of the 
company, and, therefore, very properly made its acceptance 
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of the supplement prerequisite to its validity, to indicate a 
voluntary surrender by the company olf its old contract, and 
a voluntary acceptance of the new one, or else the Legisla- 
ture recognized the injustice of forcing immediate taxation 
on the company without regard to its earnings, and intended 
to give it a deliberate choice between taxation only after 
net earnings of six per cent. had been made, with the possi- 
bility of increased taxes at the will of succeeding Legisla- 
tures, and immediate taxation at a rate which would not be 
alterable. | 

Under either hypothesis the supplement of 1854 created 
an irrepealable contract. If the contract of 1847 were irre- 
pealable, then a fortiori the contract of 1854 was irrepeal- 
able. If the contract of 1847 was repealable, then the Legis- 
lature, by giving the company a deliberate choice instead 
of imposing immediate taxation without any assent from 
the company, intended to make that choice between future 
taxation alterable at will but to be imposed only after six 
per cent. was earned, and present taxation which was not 
to be. altered. Otherwise the option would have been 
absurd, because there was no room for deliberation between 
the alternatives presented. 


7. THE FORCE OF FORMAL WRITTEN ASSENT UNDER SEAL. 


A careful examination of all the instances in which the 
State of New Jersey has required written assent from a 
railroad company as a condition of the validity of any one 
of its acts, clearly indicates that that form of acceptance 
has only been called for when an tirrepealable contract was 


intended to be made. 


These acts are 14 in number, and are as follows: 


Relating to the Camden and Amboy Railroad and Trans- 
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portation Company and the New Jersey Railroad and 
Transportation Company : 


Laws of 1831, Har. Comp., p. 331. 


Laws of 1837, . P- 473. 
Laws of 1838, . Pp. 14. 
Laws of 1842, n p. 181. 
Laws of 1846, . P. 230. 
Laws of 1848, : Pp. 13. 


Laws of 1853, ch. 33. 

Laws of 1854, ch. 153. 
Laws of 1857, ch. 106. 
Laws of 1864, ch. 190. 
Laws of 1866, ch. 295. 
Laws of 1869, ch. 104. 


Relating to the Burlington County Railroad Company : 
Laws of 1857, ch. 144. 

Relating to the Erie Railway Company : 
Laws of 1862, ch. 102. 


The twelve acts relating to the Camden and Amboy 
Railroad and Transportation Company and the New Jersey 
Railroad and Transportation Company all modified or 
altered the chartered rights of these t¢ 


wO companies. The 
former was incorporated in 1830 


and the latter in 1832, 
Their charters are respectively found in the Laws of 1830, 


Har. Comp., Pp. 292, and the Laws of 1832, Har. Comp., p, 
385. 


Neither charter was subject to alteration, modification or 


repeal. Both have been held to constitute irrepealable 


contracts between the State and the companies, which 


could not be altered except by mutual consent. The 


method adopted by the State of New Jersey to make new 
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to be considered as appearing and might be proceeded 
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contracts from time to time with these companies, as illus 
trated by these acts, was legislative enactment requiring 
written assent or acceptance from the company, to be void 
unless that written assent or acceptance were given. The 
requirement of written assent in a New Jersey law implies 
intention to make a contract and prescribes the form in 
which the company is to execute that contract on its part. 

The act relating to the Burlington County Railroad 
authorized change of name, amongst other things, and 
the assent was evidently required because the Legisla- 
ture did not wish to force the change, but only to give the 
company the option to make it if they saw fit. 

The Erie act, as appears from its context, was passed under 
the following circumstances: The New York and Erie Rail- 
road had been sold under foreclosure in the State of New 
York. The purchasers at this sale had organized a new com- 
pany, entitled the Erie Railway Company. The new com- 
pany was by this act authorized to hold all the property and 
franchises of the former New York and Erie in the State of 
New Jersey, but their tenure was expressly made subject to 
all contracts made by the old company with “any other com. 
“pany or party of this State,” and they were only authorized 
to use the Paterson and Hudson River Railroad and the 
Paterson and Ramapo Railroad, both New Jersey railroads 
which had been leased to the old company, with the express 
proviso that the new company “ shall be liable for all claims 
“ arising from the running and operating said railroads under 
“the laws of the State of New Jersey.” To provide for due 
service of process on the New York company, to which such 
powers in New Jersey were given, such service was author- 
ized on the “superintendent or chief station agent,” and it 
was enacted that when the sheriff or other officer returned 
a summons “ served ” or “summoned,” the defendants were 
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against accordingly, It was further provided that the new 


“ompany should covenant to perform certain specified con. 
tracts. 


Here the intention to make a contract between the State 


and the New York corporation was evident. 
by requiring written acceptance of: this act to be filed that 
formal execution of this contract on the part of the company 
could be secured, and, accordingly, it was provided that the 


act should be void unless the company, within six months, 
SO accepted it. 


It was only 


The only other two acts ever p 


ot New Jersey requiring the written acceptance of railroad 
companies were the two tax supplements of the Morris and 
Essex and Central, one of which has been declared by the 
United States Supreme Court to constitute an irrepealable 


he other of which is ip. 


assed by the Legislature 


volved in this proceeding. 
How can this unusual and extr 
explained, unless it Was the intentic 
make an irrepealable contract ? 
No wonder this requirement of forma] Written acceptance 
in the Morris and Essex contract sO impressed this Court 


as indicating the intent of the Legislature to make that 
contract perpetual. 


aordinary provision be 
n of the Legislature to 


8. FORCE orf CONSTRUCTION BY ACT or THE PARTIEs. 


Until the taxes before the Court were 
no question had ever been raised as to the repealability of 
the contract. This was fourteen years alter the Genera] 
Tax Law of 1862 had been enacted - thirteen years after the 
Supreme Court of New Jersey had decided that this law 
repealed special tax Provisions in the ch 
road companies which did not h 


assessed in 1876, 


arters of any rail- 
ave irrepealable contracts, 
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and three years after the General Railroad Tax Law of 1873 
had been passed. 

If, from the year 1862 on, the Central's contract had been 
repealed and its property liable to be taxed under the gen- 
eral laws referred to, why were not. such taxes assessed ? 
How can the acquiescence of the State and the different 
municipalities through which the road runs, in this contract, 
be explained except upon their belief in its irrepealability ? 
Such a belief acted upon for so many years by the public 
ofhcials of so many different taxing districts, furnishes a 
cotemporaneous construction of the contract and a con- 
struction consistent with the public policy of the time when 
it was made. 

The law of 1862, section 8, provides ‘ That all private 
“corporations of this State, except those which by virtue 
“of any irrepealable contract in their charters, or other 
“contracts with this State, are expressly exempted from 
‘“ taxation, shall be and are hereby required to be respect- 
“ively assessed and taxed.” 

Section 13 provides, “that the real estate of private 
“corporations situate within this State shall be assessed 
“to said corporation in the township or ward in which 
“it is located, in the same manner as the real estate of 
‘* individuals,” 

The act also provides, “that all other acts and parts 
“of acts, whether special or local, or otherwise, incon- 
“sistent with the provisions of this act, are hereby re- 
“ pealed.” 

It was held by the Supreme Court of New Jersey, in 
1863, that this act repealed the special tax provisions of the 
charters of railroad companies which did not have irre- 
pealable contracts with the State (State v. Miller, 1 Vr., 
369). Unless the Central Railroad, therefore, had an irre- 
pealable contract, it was subject to taxation under this 
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act from 1863, and yet neither the State nor any muni- 
cipality taxed it until 1876. 


CONCLUSIONS, 


Placing ourselves where both parties to this transaction 
stood in 1854: 

For the Legislature to. intend to make an irrepealable 
contract by the supplement was natural and proper accord- 
ing to the then policy of the State toward railroads, the 
consideration given was substantial and ample, the language 

4 used to express that intention could not have been more 
apt, because it had just received such a judicial interpreta- 
tion, and the option of acceptance given to the company as 
well as the formal character of acceptance required if that 
option were exercised, were alike inconsistent with any 
other intention. The degree of clearness and certainty in 
the language of such a contract to justify its enforcement 

i depends upon the attitude of the Legislature toward such 

. iB a contract at the time when it was made. Such a contract 

made by the State of New Jersey in 1854 should be inter- 
preted no more rigorously against the Railroad Company 


than against the State. 
ROBERT W. DE FOREST, 
| B. WILLIAMSON, 
7 GEORGE R. KAERCHER, 
Counsel for Plaintiff in Error. 
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IN THE 


Supreme Court of the United States. 


HENRY S. LITTLE, Receiver of 
the Central Railroad Company 
of New Jersey, 

Plaintiff in Error, 


US. No. 194. 


SAMUEL D. BOowERsS, Comp- 
troller of the City of Elizabeth, 
and the City OF ELIZABETH, 

Defendants in Error. 


REPLY OF PLAINTIFF IN ERROR TO BRIEF 
OF DEFENDANTS IN ERROR. 


Though it does not appear on the record, it is neverthe 
less true, as stated by counsel for defendants in error, that 
a tax of $249,483.89 was levied under the General Tax Act 
of 1884, for the year 1889, against the Railroad Company, 
and it is also true that taxes under this act for the years 
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1884 to 1888, inclusive, aggrégating about $1,000,000, have 
been levied under this act and paid by the Railroad Com- 
pany to the State of New Jersey under orders and judg- 
ments of the New Jersey Courts, and contrary, as the 
Railroad Company is claiming in all these proceedings, to 
the contract which is the subject matter of this suit. Any 
statements of counsel, however, as to the intentions of the 
Railroad Company, if the Supreme Court of the United 
States determine that contract to be an existing one, are 
pure inference. These facts do not appear in the record, 
and for that reason counsel for plaintiff in error did not state 
them or comment onthem. It is well, however, for the 
Court to be made aware of them. They demonstrate the 
realty and substantial character of this controversy and the 
large pecuniary amounts involved. But is the magnitude 
of the wrong any reason why it should not be redressed ? 


Counsel for defendants in error argues because the 
Legislature empowered the Somerville & Easton Railroad 
Company to purchase the Somerville & Elizabethtown Rail- 
road, and directed that the use and enioyment of the pur- 
chased road should be regulated and governed by the 
charter of the Somerville & Easton, and not by that of 
the Elizabethtown & Somerville, that therefore it intended 
this charter as to taxation to be amendable. All that is to be 
inferred from this act is that the Legislature intended both 
roads, the one that purchased and the one that was pur- 
chased, to be held as respects taxation under the charter of 
the Easton road, whether that charter was amendable or not 
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inthis particular. That charter, enacted, it is true, after the 
general law of 1846, provided for tax immunity until net 
proceeds of six per cent. upon cost were earned, and after 
that for taxation at one half of one per cent. on cost (sec. 
14, Act of Incorporation, p. 59 of Plaintiff's Brief). 

One member of the Supreme Court asked counsel on the 
argument of this case whether it was claimed that this tax 
provision of the original charter constituted an irrepealable 
contract. The Railroad Company has taken no position on 
this question, because it is immaterial to it for any purpose 
of this argument, whether it be answered in the affirmative 
or in the negative. This clause of the original charter 
either did or did not constitute an irrepealable contract. 
If it did, then a fortiori the supplement of 1854, which re- 
pealed it, and the assent of the Company, which alone 
made this repeal effectual, created an irrepealable contract. 
If it did not, then the supplement of 1854 did constitute an 
irrepealable contract, for otherwise the choice of acceptance 
or non-acceptance given by its terms to the Railroad Com- 
pany is inexplicable and absurd, for the reasons stated in 
the Sixth Point of Plaintiff's Brief, p. 22. 


The only question of contract raised by this suit relates 
to taxation. The question of the repealability or irrepeal. 
‘ability of the power to build new lines, and other powers 
given by other sections of the supplement of 1854, has not 
been raised or considered. Like powers to build new lines 
etc., was given tothe Morris & Essex Railroad by its sup- 
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plement of 1865, all of which became void unless the formal 
acceptance was filed, and this supplement has been con- 
strued by this Court to constitute an irrepealable contract 
as to taxation. 


ROBERT W. DE FOREST, 
GEORGE R, KAERCHER, 
BENJAMIN WILLIAMSON, 
Counsel for Plaintiff in Error. ) 4 
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In the Supreme Court of the United States, 


OCTOBER TERM, 1880. 


No. 194. 


HENRY S. LITTLE, Receiver or toe Centrat Rartroap Company or 


New JERsEY, 
Plaintiff in Error, 


VS. 


SAMUEL D. BOWERS, Comprroiier or tHe City or ELIzaABeTH, AND THE 
CITY OF ELIZABETH, 


Defendants in Error. 


Error to the Court of Errors and Appeals of the State of 
New Jersey. 
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BRIEF OF PLAINTIFF IN ERROR, 
OPPOSING MOTION TO DISMISS WRIT OF ERROR. 
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IN THE 


Supreme Court of the United States. 


Henry S. LITTLe, Receiver of 
the Central Railroad Com- 
pany of New Jersey, 

| Plaintiff in Error, 


is. No. 1O4. 


SAMUEL D. BOWEks, Comptrol- 
ler of the City of Elizabeth, 
and the City OF ELIZABETH, 

Defendants in krror. 


BRIEF AND AFFIDAVITS OF PLAINTIFF IN 
| ERROR 


Opposing Motion to Dismiss Writ of Error. 


|.— LACHES. 


This Court will not entertain a motion to dismiss, made 
after argumeut, when a suit has been pending in this Court 
for more than three years to the knowledge of all parties 
and their counsel, and all the causes alleged for dismissal 
have existed for more than two years. No excuse is offered 
for these laches, The opportunity for being heard and 
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filing a brief on the merits on the part of defendants in 
error was only accorded at the request of plaintiff in error, 
in contravention of the rules of this Court, That oppor- 
tunity was not asked for or given to make this motion. 


IIl.—THE REALNESS AND SUBSTANTIAL CHARACTER OF 
THE CONTROVERSY. 


It is conceded that this Court will dismiss a fraudulent 
or collusive case, in which there is no real controversy 
between the parties, as where the plaintiff and defendant 
were son and son-in-law having common interests, but in- 
terests adverse to third parties, which they sought to affect 
by a collusive judgment (Lord v. Veazie, 8 How., 251), or 
where the appellant purchased the interest of the appellee 
pending argument, and the appeal was conducted by coun- 
sel employed and paid by him, with the view to affect ad- 
versely the interests of others not parties to the suit (Cleve- 
land v. Chamberlain, 1 Black., 419). 

This is not such a suit. The controversy is real and sub- 
stantial. This suit was deliberately selected as a test case 
for this controversy with the knowledge of defendants’ at- 
torney, Mr. Bergen, and with the knowledge of the Attor- 
ney-General of the State of New Jersey, because it was the 
first suit in which this contract question was raised in the 
Courts of New Jersey, the suit in which it was decided, 
and the suit which could be most rapidly brought before 
this Court for a final decision, : 


I1].—VOtLUNTARY PAYMENT. 


It is conceded that when taxes have been voluntarily paid 
actions cannot be maintained to recover them back, but 
that principle does not affect the taxes now in controversy, 
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because these taxes were paid partly as a condition of ap- 
peal to the courts on the very ground raised by this suit, 
and partly after suits were commenced to test their legality 
on this ground, to avoid sale of lands under a summary act 
which vested the fee simple in the purchasers. 

The citations from Dillon on Municipal Corporations, in 
the brief of defendants in error, apply to taxes paid before 
suit is brought to test their validity and go so far as to 
hold that such payments cannot be recovered back even 
when a protest is filed at the time they are made unless the 
taxpayer can save himself in no other way than by paying 
the illegal demand, and gives notice that he pays under 
duress, and not voluntarily. 

These cases illustrate the principle that nothing short of 
a plainly involuntary payment and a clear declaration of in- 
tention to contest it will justify the courts in decreeing re- 
payment, 

In the present controversy, however, payments ‘were 
made before suit brought only when imposed by the Court 
as a condition for being permitted to bring them, and alter 
suit brought, only to save property from sale in the absence 
of any stay or possibility of getting one. The duress under 
which payments were made, and the intention of the rail- 
road to contest the validity of the taxes and not to acquiesce 
in them could not be more apparent. l’ayment under such 
circumstances cannot be deemed to abate this suit. 


San Mateo Co. v. Southern Pacific R. R., 116 U. S., 138, 
is not in point. In that case the taxes had been adjudged 
illegal, and the county was the plaintiff in error jin this 
Court. After argument the railroad voluntarily paid the 
taxes, evidently intending to settle the controversy, and 
the suit was dismissed on the motion of the county, because 
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‘supposed that such involuntary payment settled this con- 
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no further controversy existed. The motion seems to have 
been opposed by the Railroad Company lest a dismissal 
might prejudice other suits in which the same question was 
involved, but this objection was met by a statement of the 
Chief Justice that another (the Santa Clara) suit had been 
made a test case by agreement of the parties, and decision 
of the San Mateo County suit had been by like agreement 
suspended pending determination of the test case selected, 
so that the Railroad Company could not be prejudiced by 
dismissal. 

Here grave prejudice would result, because none of the 
other suits in which the question is presented are on the 
calendar of this Court, and it is to the interest alike of the 
Railroad Company and the public that this question should 


be determined speedily. 


1V.—SETTLEMENT. 


This suit has never been settled. The judgment from 
which the Railroad Company appeals stands unsatisned 
just as it did the day after this appeal was taken, and 
taxes have been paid in the absence of any stay, only to 
prevent a sale which would vest absolute title in its pur- 
chaser under the law. Had any settlement of this con- 
troversy been intended, surely this judgment would have 
been satisfied and dismissal of this writ asked for and 
consented to. How could any protest against thé validity 
of these taxes be more emphatic than the commencement 
and pendency of this litigation, and how could the claim 
of the Railroad Company for special taxation under its 
contract be more plainly asserted than in this proceeding ? 


How is it possible that the City of Elizabeth, or its counsel, 


as 
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troversy unless at least they applied to the Railroad Com. 
pany to discontinue this appeal, or at least moved to dismiss 
the writ, more than two years ago, when the occurrance 
took place? Certainly, the Railroad Company never sup- 
posed for a moment that it must permit judgment against 
it to be executed as a condition of maintaining its right to 
appeal. Payment of the taxes in controversy, as a condi- 
tion of appealing from them, is likehanging a man before 
he has been tried, but to allege the hanging as a reason for 
denying him the poor satisfaction of a trial after execution 
is a depth of injustice hardly conceivable under lynch law. 


V.—SUMMARY ANSWER TO REASONS FOR DISMISSAL 
ALLEGED. re 


Answer to the first reason: The taxes mentioned in the 
record in this case were paid under duress as the only 
means of avoiding execution, and because this suit and the 
judgment it seeks to reverse both stood as a protest and as 
an assertion of claim, so that no possible intention of set- 
tling this suit could be construed from the act. 

The costs were paid to defendants’ counsel below, in 
order to secure his co-operation in altering the judgment 
so as to enable this very writ of error to be taken. This 
payment was agreed to before the writ was applied for. 
Their payment, under these circumstances, is not proof of 
any intention to abandon this appeal or settle the cause ot 
action, but rather the contrary. 

Answer to second reason: This suit is being prosecuted 
for the lawful purpose of obtaining a decision as to the 
validity of a contract made between the State and the Rail- 
road Company. The question involves a large sum of 


money accruing from year to year, and the pending suit 
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was selected to the knowledge of defendants’ attorney, as 
well as to the knowledge of the Attorney-General of the 
State of New Jersey, as a test suit in which that question 
might be decided. The State, through its judicial officers, 
had knowledge of its pendency, could have taken part in 
the argument and can do so now. The Railroad Com- 
pany seek for nothing but a decision on the merits and will 
gladly join with the defendants or the State of New Jersey 
in requesting any disposition of it which shall insure a full 
hearing satisfactory to the State in every particular. 

Answer to the third reason: The question is not whether 
the Railroad Company owes something to the City of 
Elizabeth. It is whether the City of Elizabeth does not 
owe something to the Railroad Company. The Legis- 
lature and the Courts of New Jersey have seen to it that 
all railroad taxes shall be paid as a condition of testing their 
validity, so that none of these taxes are likely to be ever 
due from the Railroad Company. If the right of the Rail- 
road Company to obtain a hearing on this constitutional 
question is to depend on taxes being due, it must abandon 
any effort to obtain justice. 

Answer to the fourth reason: This isa repetition of the 
first reason and can be answered in the same way. 

ROBERT W. DE FOREST. 
GEORGE R. KAERCHER. 

B. WILLIAMSON. 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


— 


| HENRY S. LITTLE, Receiver of 
“Tt The Central Railroad Com- 
pany of New Jersey, 
Plaintiff in Error, 


vs. 


No. 194. 
ef SAMUEL D. BOwWERs, Com 
; : troller of the City of Eliza- 
beth, and the City oF ELIza- 
BETH, 
Defendants in Error. 
- State, City and County of New York, ss. : 


B. WILLIAMSON, being duly sworn, on his oath says: 


I am counsel for the Central Railroad Company of New 
; Jersey, and have been such continuously for upward of 
| twenty years. I was also counsel for Henry S. Little, Re- 
ceiver of said Company, between March 4, 1882, and May 
25, 1883, inclusive, and was also counsel for John S. Kennedy 
and Joseph S. Harris, Receivers of said Company, during 
their Receivership, which extended from October, 15, 1886. 
to January 1, 1888. | 
As such counsel, I have had the sole charge and direction 
of the suit of Henry S. Little, Receiver, against Samuel D, 
Bowers, Comptroller of the City of Elizabeth, and the City 
of Elizabeth, now pending in the Supreme Court of the 
United States. This suit was conducted with six others of 
a similar character in the Supreme Court of New Jersey, 
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and the Court of Errors and Appeals of that State, by me 
for Henry S. Little, Receiver, now plaintiff in error in the 
suit in the United States Supreme Court, and by Frank 
Bergen, Esq., for the City of Elizabeth, who appears as 
counsel for the defendants in error in this Court. 

I have read the affidavits annexed to defendants’ notice of 
motion to dismiss the writ of error herein, dated on Febru- 
ary 7, 1890, and served on me shortly thereafter, and make 
the following statement of facts which | deem material: 


FACTS AS TO THE TIME AT WHICH THIS MOTION WAS MADE, 


This suit has been pending in the Supreme Court of the 
United States since July 15, 1886, on which day the citation 
was personally served on Samuel D. Bowers, the defendant 
herein, and on Joseph H. Grier, then Mayor of the City of 
Elizabeth, as appears by the affidavit of William R. Wilson 
on file in this Court, a copy of which appears in the record 
at page 13. Its pendency was also personally known to 
Frank Bergen, Esq., then and now counsel of the defend- 
ants herein, from frequent conversations with me and 
William R. Wilson, who was associated with me as counsel 
in the New Jersey courts, as well as from the agreement 
with him under which judgment of the Court of Errors, 
which had been erroneously entered, was so modified as to 
enable me to take this writ of error for the purpose of ob- 
taining a speedy determination of the question inyolved in 
this suit by the United States Supreme Court. The costs 
were paid to said Bergen pursuant to this agreement in 
order the more readily to obtain this modification and en- 
able me the more readily to take this appeal. They were 
not paid by me or received by said Bergen in settlement 
thereof. A more detailed statement of what transpired be- 


— ow 


~~ 
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tween myself and Frank Bergen at this time, and made him 


not only aware of the taking of this appeal more than three 


years and a half ago, but of the purpose for which it was 


taken, is contained in a subsequent part of my affidavit. 


The case was reached in due course on the calendar of 


this Court on January 3oth last. 


defendants in error. 


No one appeared for the 


Robert W. de Forest, associate coun- 


sel with me in this Court, as | am informed and believe, for 


I was not present in person, then applied for adjournment 


so that the defendants in error might be heard orally. 


This application was denied by the Court. 


He then 


argued the case, and, at his request, one week's time 


was accorded the defendants in error in 


which 


to hle a 


brief. On the day following the argument, Frank Bergen 


called upon me and I joined with him in a letter to the 


Court, asking for an extension of this time, without any 


hesitation or objection. 


It was not until after I had done 


so that I first learned of any intention on the part of Mr. 


Bergen to make this motion, and it was not until February 


7, 1890, eight days after the case had been argued, that any 


notice of this motion was served to my knowledge or belief. 


FACTS BEARING ON THE REAL AND SUBSTANTIAL CHARACTER 


OF 


THE CONTROVERSY. 


This is only one of a large number of suits pending be- 


tween the Central Railroad Company of New Jersey or its 
Receivers and the State of New Jersey or municipalities in 
that State, all of which involve the same question, to wit, 


the repealability or irrepealability of the contract as to tax- 


ation made between the Railroad Company and the State. 


The amount involved in this case is insignificant as com- 


pared with the amounts involved in others, but | selected 


it with the knowledge of Mr. Bergen as the one in which 
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this question should be brought before the United States 
Supreme Court for determination, because it was the first 
one in which this question had been passed upon by the 
courts of New Jersey, because this point had been passed 
upon directly without being encumbered with any other 
issues, as appears by the opinion below, and because it 
was the one which could be most speedily reached on 
the United States Supreme Court calendar. 

The controversy did not involve large amounts until 
the enactment of the general railroad tax law of 1884, under 
which taxes have been assessed against the Railroad Com- 
pany for State and municipal purposes, including taxes 
payable to the City of Elizabeth, which aggregate more 
than $100,000 each year, in excess of the contract rate. 
The Railroad Company or its Receivers have each year 
appealed to the Supreme Court of New Jersey, from these 
taxes, and from that Court in all cases in which judgments 
have been rendered to the Court of Errors and Appeals. 
All of these appeals are now pending in one or the other 
of said courts, and in all of them the Railroad Company 
has taken the ground, amongst others, that the assessments 
are void, because contrary to its contract with the State. 
These proceedings are set forth in more detail in that part 
of my affidavit which contains the facts as to the payment 


of taxes. 


THE FACTS AS TO PAYMENT OF TAXES. 


It is true that the taxes levied and assessed upon the 
property and franchises of the Railroad Company, under 
the general tax law of April 10, 1884, for the years 1884, 
1885, 1886, 1887 and 1888, have been paid, as is stated by 
John J. Toffey, Treasurer of the State of New Jersey, and 
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Edward J. Anderson, Comptroller of the State of New 
Jersey, in their affidavits presented in support of this mo 
tion, and it is also true that the taxes assessed by the City 
of Elizabeth under chapter 112 of the Laws of 1886, upon a 
portion of the property described in the record, have been 
paid , but it is not true that these payments have been made 
voluntarily and not under compuision, and it is not true 
that the Railroad Company has not made any protest against 
such payments or any claim to exemption from such taxes 
by reason of its contract with the State. On the contrary, 
these payments as to all the taxes levied under the Act of 
1884, and referred to in the affidavits of John J. Toffey and 
Edward J. Anderson, were paid under order of Court as the 
sole condition under which the Railroad Company would 
be permitted by the Court to appeal and to obtain any 
hearing from the Court on this question of contract as well 
as other questions involved, 

Said law of 1884, by section 16, prescribes that, if any 
company shall desire to contest the validity of any tax 
levied thereunder, such contest shall be made by certzorartz, 
which may be granted “on such terms as the Justice or 
“Court granting the writ may impose.” The terms so im- 
posed by the Court in February, 1885, when the Railroad 
Company applied for a writ of certzorari toreview the taxes 
for the year 1884, which were the first assessed under this 
act, prescribed that the company should pay the sum of 
$135,034.18. The sections of this act which prescribe the 
method and terms of appeal are appended, marked Schedule 
A. A copy of the order of the Court in that year, under 
which payment was made, is appended, marked Schedule B. 

A similar order, imposing partial payment as a condition 
of granting the writ of certiorari, was made as to the taxes 
of 1885, and since that time payment of the whole of the 


12 


taxes assessed has been prescribed by the Court as the sole 
condition under which certioraris have been granted. 

The company has duly appealed every year from the 
taxes levied under this act upon the ground, amongst others, 
that these taxes were levied in violation of the contract as 
to taxation made between it and the State, now before the 
Supreme Court of the United States in this case, has each 
year applied for a certiorari to contest their validity on this 
ground amongst others, and has each year paid the taxes, 
not voluntarily, but under compulsion, either as a condition 
of granting the writ, or upon judgment of the Supreme 
Court affirming the validity of the taxes; nor could the 
company under the law of taxation as interpreted by the 
New Jersey courts, have obtained a hearing in those courts 
‘or an opportunity to present this question to the Supreme 
Court of the United States by writ of error except by pay- 
ments as aforesaid. 

It is true that “at the time of such payment” the com- 
pany did not make or file any protest with John J. Toffey, 
State Treasurer, or with E. J. Anderson, State Comptroller, 
because such protest had been emphatically made and such 
claim of exemption had been distinctly stated in the written 
complaints of the company made each year to the State 
Board of Assessors, pursuant to the 15th section of said act, 
and in the application to the Court for writs of certzorar?, and 
because, in my opinion, such protest and claim were prop- 
erly and more effectually made by the due commencement 
of legal proceedings, of which proceedings both the State 
Treasurer and the State Comptroller were cognizant. The 
complaint of the company to the State Board of Assessors 
setting forth this claim has been in the same form each year. 
A copy of that part of it material to this motion, as it was 
filed in 1885, is appended hereto, marked Schedule C. All 
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these payments which have been made by the Central Rail- 
road Company of New Jersey or its Receivers have been 
made by vouchers, which, when receipted, operate as and 
are depositable as checks. These vouchers are all receipted 
by John J. Toffey, as State Treasurer, and countersigned by 
E. J. Anderson, Comptroller. A copy of the one on account 
of taxes for 1884 and 1885, assessed on the Central Railroad 
of New Jersey and railroads of its system, is appended 
hereto, marked Schedule D: This voucher which ts signed 
and countersigned by both these State ofhcers, after stating 
the taxes to which it was applicable, contains the following 
statement as to payment: “said payment being made pur- 
“suant to judgments and orders of the Supreme Court.” 
Payment of the taxes levied by the City of Elizabeth was 
likewise made involuntarily and under compulsion of law. 
The law of 1886 for collecting arrears of taxes, as appears 
from its terms, is quite as summary in its method of enforce- 
ment as the general railroad tax jaw of 1884. Under it 
Commissioners were appointed by the City of Elizabeth to 
fix what arrears of taxes should be assessed and charged 
against a portion of the railroad lands involved in this suit, 
These commissioners, of their own motion and not on any 
application of the Railroad Company, did fix the amounts 
set forth in their affidavits upon a portion of these lands. 
Under the terms of the act this levy was final and conclusive 
upon all persons, became immediately due, was collectible 
by the Comptroller without interest if paid within 
sixty days, and, if not paid within six months, it was made 
the Comptroller's mandatory duty to sell the lands assessed 
at public auction to the highest bidder, and the purchaser 
at such sale obtained title by fee simple absolute. I am 
satisfied that no stay could have been procured, and that 
payment was preferable to a sale, which might divest the 
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Company of title forever, because no more emphatic pro- 
test against the taxes, and no more distinct claim of exemp- 
tion from them could be made than was made by the . 
pendency of this appeal concerning those very taxes, of 
which the city authorities of Elizabeth and its counsel were 
cognizant, and the standing, unsatished, of the judgment, 
from which this appeal was taken. 


THE CIRCUMSTANCES UNDER WHICH THIS WRIT OF ERROR 
TO THE SUPREME COURT OF THE UNITED STATES WAS 
TAKEN AND UNDER WHICH COSTS WERE PAID TO FRANK 
BERGEN, 


At the time of the giving of judgment in the Court of 
Errors and Appeals, Bergen well knew from frequent con- 
versations with me and between him, and W. R. Wilson the 
attorney of Record, that it was the intention of the Central 
Railroad Company of New Jersey, to have the contract in- 
volved in the said suit adjudicated upon by the Supreme 
Court of the United States, if the final judgments of the 
State courts should be adverse to the company; and the 
said suits were conducted through the State courts by 
arrangements made between counsel, from time to time, 
to expedite and facilitate the proceedings in reaching the 
end and object above contemplated. 

After argument in the’ Court of Errors and Appeals, 
said Bergen caused to be entered in the minutes, without 
notice to me, the following : 


NEW JERSEY COURT OF ERRORS AND APPEALS. 


MARCH TERM, 1886. 


HENRY S. LITTLE, Receiver, &c., 
Plaintiff in Error, 


VS. ‘ ’ 
In Error to Supreme 


SAMUEL D. Bowers, Comp. Court. 


troller of the City of Elizabeth, 
and the City of Elizabeth, 
Defendants in Error. 


od 


—_—---- —— —— 


This cause coming on to be heard at the last November 
Term of this Court, and being argued by Mr. William R, 
Wilson, of counsel for plaintiff in error, and Mr. Frank 
Bergen, of counsel for the defendant in error, and the Court 
having considered the arguments of counsel and duly ex- 


‘ , amined the record and proceedings brought into this Court 
by the writ of error in the above stated cause, and finding 
no error therein, or in the judgment thereon given; 

It is thereupon, on this first day of May, A. D. 1886, as_ 

yet of the March Term, A. D. 1886, of this Court, by the 

Court now here, ordered and adjudged, that the judgment 

- of the Supreme Court removed by the writ of error in the 
above stated cause, be and the same is hereby in all things 
affirmed, with costs to be paid by the said plaintiff in error 
to the said defendants in error, and it is further ordered 
that the record and proceedings be remitted to the said 
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Supreme Court, to be therein proceeded on in accordance 
with law and the practice of said Court. On motion of 
FRANK BERGEN, 
, Attorney for Defendants in Error. 


And a like rule in each of the other six cases. 


‘As soon as deponent discovered such entry, he went to 
said Bergen and complained that such entry had been 
made, inasmuch as the form in which it was entered, and the 
fact of remitting the record would defeat the object the 
plaintiff had in view of taking the judgment by writ of 
error to the United States Courts. Deponent insisted that 
something should be done to vacate the entry made by 
said Berzen, and that such a judgment should be entered 
as would enable the plaintiff to have it reviewed by the 
United States Court. 


Said Bergen addressed the following letter to the 
Attorney-General of the State of New Jersey: 


“ ELIZABETH, N. J., July 6, 1886. 


Hon. JNO. P. STOCKTON, 
My Dear Sir: 

| presume the State has much more interest C. R. R. tax 
case thanthis city. I refer to the case of Little vs. Bowers. 
Chancellor Williamson is about to take a writ of error in 
the U. 5S. Sup. Court, and desires to have the order for 
judgment in the Court of Errors changed so as to present a 
statement of the grounds upon which the case was decided. 
The enclosed form of order was drawn by Chancellor 
Williamson, I have no objections to it, but have thought it 
best to submit it to you before approval. It resembles the 
order in the Morris and Essex case. I will meet you at 
almost any time to talk over the matter, if you desire it, 
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but I am willing to agree to any form of order you approve 
without conference. 
Yours very respectfully, 
FRANK BERGEN.” 


The case is reported in 17th Vol., p. 300. 


An arrangement was made between said Bergen and de- 
ponent that the costs of the suits amounting to $181.00, 
should be paid, and that only one writ of error should be 
prosecuted, and proper steps should be taken to have an 
entry of judgment in the Court of Error and Appeals as 
-f - would give the plaintiff the benefit of such writ of error. 

In accordance with such agreement, the following entry 
was made in the Court of Errors and Appeals: 


NEW JERSEY COURT OF ERRORS AND APPEALS, 


JUNE TERM, 1886. 


STATE— 
LITTLE, Receiver, Xc., Pros., 


In Error, &c. Taxes of 
1876. 


4 s US. 


Bowers, Comptroller, &c., and 
THe CITy OF ELIZABETH. 


—— — et — a 


Similar writs for years 1877 to 1882, both inclusive. 

? ‘Mr. Bergen moved to vacate the order entered in the 
Court of Errors in the above cause bearing date the 1st day 
of May, 1886, for the reason that it is simply a general 
affirmance of the judgment of the Supreme Court.  Per- 
mission was also asked to substitute an order for judgment 
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in the Court of Errors in which the real question at issue 
will appear. 

The motion was granted and it was directed that the 
substituted order should be settled by Judge Van Syckel. 


Dated July 1, 1886. On motion of 
FRANK BERGEN, 
Atty. for Defts. 


I then drew up such entry as I desired the same to be 
made, and which is the same order now in the printed book 
before this Court, said Bergen assented to the same, and | 
wrote the following letter. 


“ ELIZABETH, July 2, 1886. 
Hon. B. VAN SYCKLE. 
Dear Sir: 
. Weare glad not to trouble you with any difference of 
opinion between Counsel as to settlement of Order. 
Will you please approve it and hand it to Clerk of Court. 


Very respectfully, 


Atty. for Defendant. 
B. WILLIAMSON, 
for P. in Error.” 


Then the said judgment as contained in the rrinted book, 
on page 10, was entered. 

The agreement to pay costs preceded the taking of the 
writ of error. They were paid only in order to, get the 
changes and alterations in the records and to give the 
plaintiff the benefit of the writ of error which was brought 
and is now before the Supreme Court of the United States. 

Payment was made to said Bergen of the seven taxed 
bills of costs, each bill amounting to $25.87, and I took his 
receipt upon each bill, and all of which are now on file in 
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the proper office of the Philadelphia and Reading Railroad 
Company in Philadelphia. 

Deponent further says that the judgment upon which the 
writ of error is brought is and always has been uncanceled 


of record. 
B. WILLIAMSON. 


Sworn to before me, this 28th ) 
day of February, 18go. , 


ARCHIBALD C. WEEKS, 
T r , p o 
| Notarial } Notary Public, 
seal. | Kings County. 
Certificate filed in New York County. 


Schedule A. 


EXTRACTS FROM THE GENERAL RAILROAD Tax Law 
OF 1884. 


15. Aud be it enacted, That the said state board of asses. 
sors shall meet on the third Monday of December, at the 
state-house, in Trenton, for the purpose of reviewing their 
assessment, and may adjourn from day to day till they shall 
have finished the hearing; upon the written complaint of 
any company or person considering itself or himself ag- 
grieved, and specifying the grievance, or of the attorney. 
general or of any member of the board, on behalf of the — 
state, that the property of any company is assessed too low, 
either in the whole or in any taxing district, or that prop- 
erty has been omitted, they shall review the said assess- 
ment,and correct the same as shall appear just; the at- 
torney-general shall attend such meetings of said board in 
person or by deputy; no complaint that any company or 
person is assessed too low, or that any property has been 
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omitted, shall be acted upon until, the company or person 
so assessed shall be notified of such complaint by five days 
notice to be served on such company or person by leaving 
the same at the office of such company or at the usual place 
of abode of such person ifa resident of this state, the board 
shall have the power to examine witnesses and call for the 
production of books and papers, and they shall be entitlea 
to use their personai knowledge and judgment as to the 
value of property; they shall certify to the comptroller of 
the state all corrections which they shall make in any assess- 
ment; the proceedings provided for by this section shall be 
completed, if possible, before the first. day of January fol- 
lowing the making of said assessment, and all complaints 
must be presented on or before the third Monday of De- 
cember, or shall be deemed to have been waived. 


16, And be it enacted, That if any company or person 
assessed, or if the attorney-general on behalf of the state, 
shall desire to contest the validity or amount of any tax 
levied upon property under the provisions of this act, such 
contest shall be made by certiorarz, which may be granted 
on notice to the attorney-general or to the company or 
person assessed, on a proper case made, on such terms as 
the justice or court granting the writ may impose; upon 
such writ, relief may be had as well in cases where it is 
claimed that the amount of tax is excessive or insufficient, as 
in cases where it is claimed that the principle upon which 
the assessment is made is erroneous; provided, that no writ of 
certiorart shall be granted unless the applicant has applied to 
saie board of assessors to review the assessment as provided 
for in section eighteen of this act, nor shall any writ of 


certiorart be granted after the expiration of three months | 


from the final determination of said board; if such writ 
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shall be allowed, and if it shall be made to appear that any 
assessment is unlawful, excessive or insufficient, the court 
shall correct the same and reduce or increase it as may be 
just or refer it back to the board of assessors, who shall 
correct or re-assess the same in accordance with the instruc- 
tions of the court; in any suit or proceeding except on such 
certiorari, the certificate and report of the state board of 
assessors shall be conclusive and shall have the force and 
effect of a judgment of a court of record having competent 
jurisdiction and the proceedings whereon such certificate 
and report are founded shall not be inquired into; no assess- 
ment or tax shall be set aside for misnomer of the owner of 
the property assessed; but the name may be corrected at 
any time by the board of assessors or court. 


Schedule B. 


SUPREME COURT OF NEW JERSEY. 


FEBRUARY TERM, A. D. 1885. 


ee 


ee 


IN THE MATTER 
of 
The Application for Certiorari of ) 
the THE CENTRAL RAIL ROAD 
COMPANY OF NEW JERSEY. 


eo ee ee — 


THE CENTRAL RAIL ROAD OF NEW JERSEY having made 
application to the Court for a writ of certiorari to review 
the assessment of taxes made by the State Board of 
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Assessors, upon the property and franchises of said corpo- 
ration, under the act entitled “ An Act for the taxation of 
railroad and canal property,” approved April to, 1884, and 
the Court, pursuant to the provisions of the nineteenth sec- 
tion of said act, having considered what portion of the tax 
so assessed should be justly required to be paid before 
granting the writ of cer/zorari applied for: 

It is, on this twenty-fourth day of February, in the year 
eighteen hundred and eighty-five, ordered and adjudged by 
the Court: That it is just, under all the circumstances of 
this case,that The Central Rail Road Company of New Jersey 
should pay, before the granting of the writ of certiorari ap- 
plied for, a portion of the tax assessed as aforesaid, amount- 
ing to the sum of one hundred and thirty thousand five 
hundred and thirty-four ;',8, dollars, and that The Central 
Rail Road Company of New Jersey do pay, to the Treasurer 
of this State the said sum of one hundred and thirty 
thousand five hunered and thirty-four ;48, dollars, on or 
before the fourth day of April, 1885; and that, upon pro- 
ducing to the Court the receipt for such payment, the said 
writ of certiorart be allowed, as of February 24, 1885, and 
that, in default of such payment, within the time aforesaid, 
the application for said writ of certzorart be and the same is 
hereby denied. 

And it is further ordered that, in case the said payment 
be made and the writ allowed, either party to the proceed- 
ings in said writ of certiorari, and each independently of the 
other, may, immediately thereafter proceed to take ‘deposi- 
tions to be used upon the hearing, upon five days’ notice, 
before any Commissioner of this Court or Master of the 
Court of Chancery. And it is further ordered, that the 
said writ of certzorari, when allowed, shall be made return- 
able on the first Tuesday of April next. And it is further 


. _ ee 


— 
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ordered, that the hearing of said certiorari be brought on at 
the next term of this Court. 


DAVID A. DEPUE, 


F. Je 


Schedule C. 
STATE OF NEW JERSEY. 


DECEMBER 15th, 1884. 

Messrs. EDWARD BETTLE, 

A. M. REYNOLDs, 

ALEX. G. CATTELL, 

ALLAN L. MCDERMOTT, 

State Board of Assessors of New Fersey. 
GENTLEMEN :—-- THE CENTRAL RAILROAD COMPANY OF 

NEW JERSEY protesting that it, the said Central Railroad 
Company of New Jersey, is not subject to taxation under 
the act entitled “ An act for the taxation of railroad and 
canal property,” approved April roth, 1884, and not waiv- 
ing hereby any of their legal rights, and especially hereby 
claiming exemption from taxation under the above referred 
to act, by virtue of the contract of The Central Railroad 
Company of New Jersey with the State of New Jersey, 
the particular acts of the Legislature whereof constitu- 
ting sdid contract are hereinafter set forth, hereby com- 
plains of the estimate, statement, certificate and taxation 
made and filed on the first day of December, 1884, in the 
office of the Comptroller of the State of New Jersey by the 
State Board of Assessors of the State of New Jersey, and a 
purported copy whereof was served upon the Central Rail- 
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road Company of New Jersey on the fourth day of Decem- 
ber, 1884. 

This complaint is made pursuant to the provision of the 
said act, approved the roth day of April, 1884, and the said 
The Central Railroad Company of New Jersey specifies the 
following grounds of complaint and grievance to the said 
estimate, statement, certificate and taxation above referred 
to; and the said Company requests your Honorable Board 
to review and correct the said assessment. 


(Here follows a number of paragraphs which relate to 


the amounts of valuation and taxes. | 


EIGHTEENTH.— The said company complains that the said 
assessment and taxation so imposed upon The Central 
Railroad Company of New Jersey is* unconstitutional and 
void, not only upon the grounds hereinbefore stated, but 


for the following reasons : 


1. The taxation so sought to be imposed is not bya 
general law, nor by uniform rules, nor according to the true 


value of the property taxed. 


2. The said act subjects the so-called railroad and canal 
property therein mentioned to an exceptional system of 
assessment and to more onerous taxation than other prop- 
erty ; and therein violates the provisions of the first section 
of fourteenth article of the Constitution of the United 
States, that no State shall deprive any person of life, liberty 
or property without due process of law, nor deny to any 
person within its jurisdiction the equal protection of the 


laws. 


3. Because the said act impairs the obligation of the con- 
tract between the State of New Jersey and the said com- 
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pany expressed in the eighth section of the act of the 
Legislature of New Jersey, approved the seventeenth day 
of March, A. D. 1854, entitled “ A further supplement to 
an act entitled ‘An act to incorporate the Easton and 
Somerville Railroad Company, passed February twenty- 


sixth, eighteen hundred and forty-seven,” whereby the said 
company was made liable to the tax of one-half of one per 
cent. therein mentioned, and wherein it was provided that 
no other tax or impost should be levied or assessed upon 
the said company, the said act having been duly accepted 
by the said company in the manner and within the time 


therein. provided. 


NINETEENTH.—The said State Board. of Assessors erred 
in not accepting the return of The Central Railroad Com- 
pany of New Jersey, as filed with the State of New Jersey, 
of the cost of said railroad, viz., $17,203,161.48, as the basis 
upon which the said company, at the rate of one-half of one 
per cent., was liable under the laws of the State of New 
Jersey to taxation. 


TWENTIETH.—The said State Board of Assessors erred in 
assessing and imposing a tax uponThe Central Railroad Com- 
pany olf New Jersey, as, by virtue of the charter of The Cen- 
tral Railroad Company of New Jersey and the several supple- 
ments thereto, the said The Central Railroad Company of 
New Jersey is exempt from taxation under the provisions 
of the act, entitled “ An act for the taxation of railroad and 
canal property,” approved April 10, 1884. Reference is 
made to the following acts of the Legislature of New Jer- 
sey, which, it is claimed, exempt the said The Central Rail- 
road Company of New Jersey from taxation under the said 
act of April 10, 1884. 
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The said acts constitute a contract between the State of 
New Jersey and the said The Central Railroad Company 
of New Jersey, whereby the said company is exempt from 
taxation in any manner other than as provided for in and 
by the said acts of the Legislature of the State of New 
Jersey. 

1. An act, entitled “ An act to incorporate the Somer- 
ville and Easton Railroad Company,” approved February 
26, 1847. 

2. An act, entitled “ A further supplement to an act to 
incorporate the Somerville and Easton Railroad Company, 
passed February 26th, eighteen hundred and forty-seven,” 
approved February 22, 1849. 

3. An act, entitled “ A further supplement to an act to 
incorporate the Somerville and Easton Railroad Com- 
pany, passed February 26th, eighteen hundred and forty- 
seven,’ approved March 17th, 1854. 


4. An act, entitled “ A further supplement to an act to 
incorporate the Somerville and Easton Railroad Company, 
passed February twenty-sixth, eighteen hundred and forty- 
seven,’ approved February 23d, 1860. 

5- An act, entitled “ A further supplement to an act en- 
_ titled ‘An act to incorporate the Somerville and Easton 
Railroad Company,’ passed February twenty-sixth, eighteen 
hundred and forty-seven,” approved April 6th, 1865. 

6. An act, entitled “ An act respecting The Central Rail- 
road Company of New Jersey, and The Newark and New 
York Railroad Company,” approved March 17th, 1870. 


TWENTY-FIRST.—The said The Central Railroad Com- 
pany of New Jersey avers that in compliance with the 
twenty-second section of the said act of April 1oth, 1884, 
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j they duly filed a return with the said State Board of Asses- 
sors, and therein claimed exemption from taxation under 
the provisions of the act of April roth, 1884, and averred 
full performance under the above-recited acts of the Legis- 
lature of the State of New Jersey, of all the things on its 
part necessary to be done and performed to entitle it to ex- 
emption from taxation under the psovisions of the act of 
April toth, 1884, and the State Board of Assessors erred in 
not accepting and allowing to the said Central Railroad . 
: Company of New Jersey the said exemption, so claimed by 
the said company in the said return. 


Schedule D. | 
(Copy.) 


THE CENTRAL RAILROAD COMPANY OF NEW 
JERSEY, 


Office, 119 Liberty Street, New York. 


P . Jo Joun J. Torrey, Treasurer of the State of New Jer- 
sey, Dr. 


1887. 
Jany.6th. For amount on account of taxes of 
‘ 1884 and 1885 assessed on rail- 
roads of the Central New Jersey 
System to be applied to such 
¥ 


taxes on such roads as may be 
designated hereafter by B. Wil- 
liamson and Robert W. De For- 
est, Counsel for Receivers~— 


Said payments being made pur- 
: suant to Judgements and orders 
of Supreme Court ........---- | $100,000 00 
Register No. 207. 


Approved for payment : 
S. M. WILLIAMS, — 
Controller. 


I certify that this Voucher is m accordance with an 
account duly authorized and certified on file and registered 
in this office. 

G. O. WATERMAN, 
Auditor of Receipts and Disbursements. 


Received January 6th, 1887, of J. W. Watson, Treasurer 
of the Central R. R. Co. of New Jersey, One Hundred 


Thousand ;°°, Dollars, in full of the above account. 


$100,000,,",%% 
Joun J]. Torrey, 
Treasurer. 


Countersigned : E. J. ANDERSON, Controller. 


pas” The above Receipt must be dated and signed by the 


party in whose favor this Voucher is made out or when 
signed by another party, the authority for doing so must 


in all cases accompany it. 


[ Endorsed |— Voucher—Register No. 207—Central R. R. 
Co. of New Jersey—Name, John J. Toffey, Treasurer 
of State of N. J.—Address, Trenton, New Jersey—For ‘ 
the Month of January, 1887—-$100,000,", 


[Endorsed |—The First National Bank of New York will 
pay this Voucher, when duly receipted, in accordance 
with the regulations prescribed within—J, W. Watson, 
Treasurer, 
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IN THE SUPREME COURT OF THE UNITED 
STATES. 


HENRY S. LITTLE, Receiver of 
The Central Railroad Com- 
pany of New Jersey, 
Plaintiff in Error, 
VS. No. 194. 
SAMUEL D. Bowers, Comp. 
troller of the City of Elizabeth, 


and the CiTy OF ELIZABETH, 
Defendants in Error. 


State, City and County of New York, ss. : 


H. W. Doury, buing duly sworn, on his oath says: I am 
Real Estate Agent of the Central Railroad Company of 
New Jersey, and in the year 1887 was Real Estate Agent 
for its Receivers, John S. Kennedy and Joseph S. Harris. 

[ attended before Messrs. Ludlow, Crane and Heidritter, 
Commissioners appointed on application of the City of 
Elizabeth under Chapter i112 of the Laws of 1886, to fix 
and determine arrears of taxes. These Commissioners did, 
either of their own motion or on application of the City, 
not on application of the Railroad Company, fix and deter- 
mine arrears oi taxes On a portion of the property described 
in the printed record of this suit at the sum of $33,771.18, 
and payment of this amount was made to the City just be- 
fore interest began to accrue thereon under the terms of 
the act. 

I attended pursuant to the request of the Commissioners, 
for the purpose of stating my views as to amount and to pre- 
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vent adouble payment of tax upon a portion of the property, 
which at that time had been assessed for the years 1884, 1885 
and 1886, by the State Board of Assessors, under the gen- 
eral tax law of 1884, and the tax upon which for those 
years had been paid to the State Board of Assessors, under 
order or judgment of the Court, as one of the conditions on 
which the certiorari was granted to review this assessment 
on the ground, amongst others, that it was contrary to the 
contract existing between the State and the Railroad Com- 
pany as to taxation. The letters signed by me and by 
John T. Van Cleef, Secretary State Board of Assessors, 
contained in the affidavit of Louis Quien, show my effort 
to prevent this double payment. 

I was advised by counsel to pay these taxes rather than 
to permit the property of the company to be sold, because 
under the operation of the law there was no alternative 
between payment or sale, and because the claim of the 
company to exemption was to be determined in this sunt, 
then pending in the. Supreme Court of the United States. 
I did not file any separate or further protest, or make any 
further or other claim before the Commissioners than was 
set up and made in this suit, nor did I discuss with the 
Commissioners, or they with me, the question of this right 
of power, because it was well known that these questions 
were pending undetermined before this Court in this suit. 
Everything that took place between me and the Commis- 
sioners was informal and conversational. No lawyers were 
present to my knowledge representing either the City or 
the Railroad Company. I always supposed it to have been 
a mere business proceeding. I was advised and believed 
that no more effectual protest against the rightfulness of 
payment, and no more emphatic claim of exemption under 
its contract could be made by the Railroad Company than 
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was made by the pendency of this appeal, and than the 
standing, unsatisfied, of the judgment from which the 


appeal was taken. 

I had no intention whatsoever of doing any act which 
could or would affect in any wise this appeal, or waive in 
any respect the rights of the Railroad Company asserted 
thereby, nor was JI authorized so to do by the Company or 
its Receivers. I was not real estate agent for Henry S. 
Little, the plaintiff in error, nor have I ever acted for him 
or been authorized to act for him in any such capacity. 

H. W. Dourty. 


Sworn to before me this *28 } 
day of February, 1890. 


ARCHIBALD C. WEEKS, 
( Notarial ) Notary Public, 
—_ Kings County. 
Certificate filed in New York County. 
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IN THE SUPREME COURT OF THE UNITED 


STATES. 


HENRY S. LITTLE, Receiver of 
the Central Railroad Com- 
pany of New Jersey, 

Plaintiff in Error, 


VS. No. 194. 


SAMUEL D. Bowers, Comptrol- 
ler of the City of Elizabeth, 
and the CiITy OF ELIZABETH, 


Defendants in Error. 


State, City and County of New York, ss. : 


S. M. WILLIAMs, being duly sworn, on his oath says: 


I am Controller of the Central Railroad Company of 
New Jersey, and have been acting in that capacity for 
the said company, or for the Philadelphia and Reading 
Railroad Company, lessees thereof, and John S. Kennedy 
and Joseph S. Harris, Receivers thereof, during the period 
of their respective possession of the road. 

In conjunction with the Law Department of the Rail- 
road and its Receivers, | have had special charge and 
knowledge of the matter of taxation. All payments on 
account of taxes have been made on my approval. All 
payments on account of State taxes under the general act 
of 1884,and for that year and for subsequent years, have 
been made either under direction of the Court as the 


; 
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sole condition under which certicraris were granted or 
under judgments of the Court affirming assessments made. 
No such payments have been made otherwise. All assess- 
ments made under this act against the Central Railroad 
of New Jersey have been duly appealed from and ceréz- 
oraris taken out therefor, and’ all these appeals distinctly 
claim that the taxation was invalid because contrary to 
the contract made between the State of New Jersey and 
the Railroad Company, which is the subject matter of 
this appeal to the Supreme Court of the United States. 
S. M. WILLIAMS. 


Sworn to before me this 28th | 
day of February, 1890. 
ARCHIBALD C. WEEKS, 


Notarial } ? : 
a Notary Public, - 


Kings County. 
Certificate filed in New York County. 


IN THE SUPREME COURT OF THE UNITED 
STATES. 


Capea eianiienin \ 


Henry S. LI1TTLe, Receiver of 
the Central Railroad Com- 
pany of New Jersey, 

Plaintiff in Error, 


“4 
Z 

o 

- 


SAMUEL D. Bowers, Comptrol- 
ler of the City of Elizabeth, 
and the City OF ELIZABETH, 


Defendants in Error. 


State, County and City of New York, ss. : 


ROBERT W. DE FOREST, being duly sworn, on his oath 
says: 


I am associated as counsel with the Hon, Benjamin Wil- 
liamson and George R. Kaercher in the Supreme Court of 
the United States in this suit. I was not concerned in the 
suit or proceedings before the New Jersey Courts, from the 
judgment of which this writ of error is taken. 

I attended before the Supreme Court to argue this case 
on January 30 last, and finding, to my surprise, no one 
present to represent the defendants in error, applied for an 
adjournment so that they might have opportunity to be 
heard. This application was refused, whereupon, at the 
close of argument, I applied to the Court for permission to 
the defendants in error to file a brief, which application the 


; 
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Court granted and fixed one week as the limit of time 


within which it should be filed. This time was subse- 
quently extended to March 3d by my consent. 

Neither I, nor any of my associate counsel, have con- 
sented to the making of any motion to dismiss or the filing 
of any brief other than upon the merits. 

ROBERT W. DE FOREST. 
Sworn to before me, this) 
28th day of February, 18go. § 
ARCHIBALD C, WEEKS, 
te ad —- rane, | 
ings County. 
Certificate filed in New York County. 
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tn the Supreme Court of the United States. 


OcToBER TERM, 1880. 


No. 194. 


HENRY S. LITTLE. RECEIVER OF THE CENTRAL RAIL- 


ROAD OF NEW JERSEY, 
Plaintiff in Error; 


vs. 


SAMUEL D. BOWERS, COMPTROLLER OF THE CITY OF 
ELIZABETH, AND THE CITY OF ELIZABETH, 
Defendants in Error. 


Error to the Court of Errors and Appeals of the 
State of New Fersey. 


BRIEF FOR DEFENDANTS IN ERROR. 


FRANK BERGEN, 
FREDERICK C. MARSH, 
For Defendants in Error. 


Supreme Court of the United States. 


OCTOBER TERM, 1889. 


THE STATE, 


HENRY S. LITrLe, Receiver of the Central 
Railroad Company of New Jersey, 
Plaintiff in Error; 


™ , No.. 194. 


SAMUEL D. BowERs, Comptroller of the 
City of Elizabeth, and the City or Euiz- 
ABETH, 


Defendants in Error. 


Brief for Defendants in Error. 


STATEMENT OF FACTS. 


On February 14th, 1846, the Legislature of the State of New 
Jersey passed an act entitled ‘‘An Act concerning corporations,’’ 
the first section of which defines the powers of every corporation 
created by state legislation ; the second section of this act enacts 
that every corporation thereafter created shall possess the pow- 
ers enumerated in the first section, althongh they may not be 
specified in its charter ; the third section of the act enacts that 
no corporation shall possess by implication any corporate pow- 
ers not enumerated in the first section or expressly given in its 
charter, except such as should be necessary to the exercise of 
the powers so enumerated and given ; the fourth section enacts 
that no corporation shall by any implication or construction be 
deemed to possess banking powers ; the fifth section enacts that 
where the whole capital of a corporation has not been paid in, 
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its stockholders shall be bound to pay in the entire amount of 
the par of the shares subscribed by them if necessary to pay 
creditors ; the s/x/h section enacts that ‘‘the charter of every 
corporation which shall thereafter be granted by the legislature 
shall be subject to alteration, suspension and repeal in the discretion 
of the legislature.’’ 

This act will be found in pamphlet laws of 1846, page 16, 
and a copy of the act is appended to this brief. | 

On February oth, 1831, the Legislature of New Jersey passed 
an act entitled ‘‘An Act to incorporate the Elizabethtown and 
Somerville Railroad Company,’’ authorizing and empowering 
said corporation to construct a railroad from Somerville to 
Elizabethtown, now the City of Elizabeth, and by the fifteenth 
section of said charter it was contracted between the state and 
the corporation that as soon as the net proceeds should amount 
to seven per cent. on its cost, the corporation should pay to the 
state annually a tax of one-half per cent. upon the cost of road, 
and that no other tax or impost should be levied on the said 
company. 

This charter was ferpetual, and this contract of partial ex- 
emption was a/so perpetual. 

The act will be found in pamphlet laws of 1831, page 80, &c., 
and a copy of the act is appended to this brief. 

On February 26th, 1847, the Legislature of New Jersey passed 
an act entitled ‘‘An Act to incorporate the Somerville and Eas- 
ton Railroad Company,’’ and by section fourteen of said act a 
contract was entered into between the state and the corporation 
that as soon as the net proceeds of the said railroad should 
amount to sza per cent. upon its cost it should pay annually a 
tax of one-half per cent. upon its cost, ‘‘ provided that no other 
tax or impost shall be levied or assessed upon the said com- 
pany.’’ 

This act will be found in pamphlet laws of New Jersey of 
1847, page 128, and a copy of the act will be found in the brief 
‘of the plaintiffs in error, page 51. 

On February 22d, 1849, the Legislature of New Jersey passed 
an act entitled a supplement to the act last aforesaid, empower- 
ing the Somerville and Easton R. R. Co. to purchase the vaz/- 
road constructed by the Elizabethtown and Somerville R. R. 
Co. ; the authority given by this act was to purchase the zaz/- 
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road only, and there was no authority given to purchase the 
franchises, chartered rights, immunities or privileges of the 
Elizabethtown and Somerville R. R. Co., but, on the contrary, 
in the third section thereof, it was expressly enacted that the 
entire railroad when purchased should be maintained, used and 
enjoyed under the provisions of the charter of the Somerville 
and Easton R. R. Co., and by the fifth section of the act it was 
expressly enacted that the terminal property of the said railroad 
in Elizabeth should not exceed twenty acres, and should be 
subject to the same assessment of fownship and county taxes as 
other real estate should by law be subjected to. 

This act will be found in pamphlet laws of New Jersey of 
1849, page go, and a copy will be found in the brief of the 
plaintiff in error, page 62. | 

This terminal property is the first property described in the 
writ of certiorari, on page 1 of the transcript of record and on 
the first map in said record, and is the principal subject matter 
of the assessment complained of. rp 

On March 17th, 1854, the Legislature of New Jersey passed 
an act entitled ‘‘A further supplement to the charter of the 
Somerville and Easton Railroad Company ;’’ by the first section 
of the said act the Central Railroad Company of New Jersey 
(which was the title conferred upon the consolidated railroad 
after the purchase of the Elizabethtown and Somerville Rail- 
road Company,) was empowered to erect wharves, docks or 
piers opposite any of its lands in the Township of Elizabeth, to 
hold lands in the City of New York or elsewhere, and to hold 
and run steamboats, sailing vessels, &c. ; by the second section 
the said company was empowered to increase its capital stock 
five millions of dollars; by the third section the said company 
was empowered to purchase or lease or operate any railroad 
which connected with or intersected its road, &c., &c., with the 
assent of three-quarters in interest of its stockholders, and to 
take by eminent domain the shares of dissenting stockholders ; 
by the fourth section any railroad so purchased, &c., should be 
operated under the amendable charter of the Somerville and 
Easton R. R.; by the fifth section the limitation of the tolls 
was enlarged in favor of the corporation ; by the sixth section 
restrictions on the width of its right of way were removed ; by 
the seventh section the corporation was empowered to change 
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and alter its location or to locate new lines ; the eighth section 
is in the words following : ‘‘ And be tt enacted, that tt shall be the 
duty of the treasurer of said company on the first Monday in Jan- 
uary of each and every year hereafter, to pay to the treasurer of 
this state a tax of one-half of one per centum upon the cost of said 
road, as shown by the annual report of such cost made the year 
preceding the said first Monday in January in which such payment 
as aforesaid shall be made, provided that no other tax or impost 
shall be levied or assessed upon the said company, and section four- 
teen of the act of incorporation ts hereby repealed ;’’ section nine 
of the said act is in the words following: ‘‘And be it enacted, 
that if the said company shall within six months from the pas- 
sage of this act, file in writing their assent to and acceptance of 
all the provisions of this act, then the said act shall take effect 
immediately thereafter ; but in case the said company shall re- 
fuse or neglect so to do within the time specified, then this act 
shall be null and void.’’ | 

This act will be found in pamphlet laws of New Jersey, 1854, 
page 524, and a copy thereof in the brief of the plaintiff in error, 
page 67. 

In 1859 a dispute arose between the state and the Central 
Railroad Company of New Jersey as to whether the terms 
‘cost of said road,’’ in section 8 of the act of March 17, 1854, 
above stated, included the cost of the eguipment of said road, 
and it was adjudged by the courts of the state (28 N. J. Law 
Reports, page 21,) that the cost of equipment was not to be 
included in the cost of the road, and no tax was to be paid to 
the state thereon. 

There was never any other difference or dispute between the 
railroad company and the state than the difference of construc- 
tion of the above term or clause, and it will be observed that 
this difference arose after the enactment of the act of 1854, and 
therefore could not have been any inducement to the passage of 
that act. 

On February 23d, 1860, the Legislature of New Jersey passed 
a further supplement to the charter of the Somerville and Eas- 
ton Railroad Company, empowering the Central R. R. of N. J. 
to extend their railroad from the City of Elizabeth to New York 
Bay, at or south of Jersey City ; but expressly required in the 
first section of that act, that such extension should be con- 
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structed, completed, used and enjoyed under the provisions of 
the amendable and repealable act to incorporate the Somerville 
and Easton Railroad Company. 

This supplement will be found in the pamphlet laws of 1860, 
page 157, and a copy will be found in the brief of the plaintiff 
in error, page 72. 

On March 17th, 1870, the Legislature of New Jersey passed 
an act respecting the Central Railroad Company of New Jersey, 
&c., and in the first section thereof empowered the Central 
Railroad Company of New Jersey to construct a branch railroad 
from the City of Elizabeth to a point in the City of Newark, 
but expressly required the said branch railroad to be located, 
constructed, maintained, used and enjoyed under the provisions 
of the amendable and repealable act incorporating the Somerville 
and Easton R. R. Co. ; and by section three required the com-, 
pany not only to pay a tax of one-half of one per cent. upon the 
cost of the road, but also to pay such other taxes as might be 
assessed from time to time under a general law applicable to all 
railroads. 

This act will be found in pamphlet laws of 1870, page 1164, 
and a copy thereof will be found in the brief of the plaintiff in 
error, page 8o. 

On March 28th, 1872, the Legislature of New Jersey by a 
further supplement empowered the Central Railroad Company 
of New Jersey to construct a branch railroad to connect with 
the Morris and Essex Railroad Company in Hudson County, 
and also to construct a branch railroad to connect with the 


Newark and New York Railroad; the second section of ‘said 


act expressly required the Central Railroad Company of New 
Jersey to locate, construct and enjoy said branches under the 
provisions’of the charter of said company, to wit: the act of 
February 22d, 1849, entitled ‘‘An Act to incorporate the Som- 
erville and Easton R. R. Co.’’ 

This act will be found in pamphlet laws of 1872, page 945, 
and a copy thereof in the plaintiff's brief, page 83. 


ARGUMENT. 


The plaintiff in error is a corporation of the State of New 
Jersey and possesses and uses in its business in that state, real 
and personal property valued by the State Board of Assessors 
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at $35,777,070, upon which a tax was levied in 1889, under an 
act entitled ‘‘An Act for the taxation of railroad and canal 
property,’’ approved April 10, 1884, amounting to the sum of 
$249,483.89. The taxes levied under the aforesaid act for the 
years 1884, 1885, 1886, 1887 and 1888, upon the franchises and 
property of this corporation and amounting in the aggregate to 
about $1,000,000 have all been paid by the plaintiffs in error to 
the Treasurer of the State of New Jersey. The real object of 
the corporation in prosecuting this writ of error is to procure, 
if possible, the adjudication of this court, that in 1854 the state 
entered into an irrepealable contract with this corporation to 
exempt the corporation from all taxation excepting a tax of one 
half per cent. upon the cost of zts road only. If the corporation 
can obtain such adjudication it would then claim that the 
aforesaid act of 1884, which levies a tax of one-half per cent. 
upon fhe value of its franchises, road, equipment and other 
property, is unconstitutional, and that the aforesaid taxes for 
the years aforesaid were unconstitutionally levied upon the 
Central Railroad Company of New Jersey, and that all the 
taxes paid under such levy should be returned to the corpora- 
tion. 


POINT I. 

The defendants in error conceive that the claim of the plaintiffs 
in error should be especiaily subjected to the canon of construction 
of alleged contracts on the part of a state exempting property from 
taxation. 

This court has repeatedly adjudged that where such a con- 
tract is claimed to exist there can be no presumption in its 
favor and that every reasonable doubt should be resolved 
against it; and that where such a contract exists it is to be rig- 
idly scrutinized, and never permitted to extend either in scope 
or duration beyond what the terms of the concession Clearly 
require. There must have been a deliberate intention clearly 
manifested 6n the part of the state to grant what is claimed ; 
such a purpose cannot be inferred from equivocal language. In 
quite a recent case, this court uses the following language in 
ruling upon this point: ‘‘In the leading case of Providence 
Bank v. Billings, 4 Pet. 514, Chief Justice Marshall, speaking 
of a partial release of the power of taxation by a state ina 
charter to a corporation, said: ‘That the taxing power is of 
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vital importance, that it is essential to the existence of govern- 
ment, are truths which it cannot be necessary to reaffirm.’ ‘As 
the whole community is interested in retaining it undiminished 
that community has a right to insist /ha/ i/s abandonment ought 
not lo be presumed, in a case in which the deliberate purpose of 
the state to abandon it does not appear.’ ‘We must look for the 
exemption 7x the language of the instrument; and if we do not 
find it there, 7/ would be going very far to insert it by construc- 
tion, ¢ Pet. 561, 563. In Philadelphia & W. R. R. v. Mary- 
land, 10 Howard 376, Chief Justice Taney: ‘ This court on 
several occasions has held that the faxing power of a state ts 
never presumed to be relinquished unless the intention to relinquish 
is declared in clear and unambiguous terms. 0 Flow. 393. In 
the subsequent decisions the same rule has been strictly upheld 
and constantly reaffirmed in every variety of expression. It 
has been said that ‘ neither the right of taxation nor any other 
power of sovereignty will be held by this court to have been 
surrendered uz/ess such surrender ts expressed in terms too plain 
to be mistaken; that ‘exemption from taxatfon should never 
be assumed wuziless the language used is too clear to admit 
of doubt; that ‘ nothing can be taken against the state by /re- 
sumption or inference; the surrender when claimed must be 
shown déy clear unambiguous language which will admit of no 
reasonable construction consistent with the reservation of the power; 
if a doubt arise as to the intent of the legislature, ‘Aa/ doubt 
must be solved in favor of the state; that a state ‘cannot éy am- 
biguous language be deprived of this highest attribute of sover- 
eignty ; that any contract of exemption ‘is to be rigid/y scruti- 
nized and never permitted to extend, either 7 scope or duration, 
beyond what the /erms of the concession clearly require ; and that 
such exemptions are regarded as in derogation of the sovereign 
authority and of common right and therefore xof /o be extended 
beyond the exact and express requirement of the grants construed 
slrictissimi juris.’ | 


Jefferson Branch Bank v. Skelly, 1 Black, 436, 446. 
Gilman v. Sheboygan, 2 Black, 510, 513. 
Delaware R. R. Tax, 18 Wall., 206, 225, 226. 
Hoge v. Railroad Co., 99 U. S., 348, 355. 

S. West. R. R. Co. v. Wright, 116 U. S., 231, 236. 
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S. C. 116 U. S. 375 (See Sup. Court Reporter, Vol. 6, 
No. 10) Erie Ry. v. Penn., 21 Wall., 492, 499. 

Memphis Gas Light Company v. Shelby Taxing Dis- 
trict, 109 U. S., 398, 401; S. C. 3 Sup. Court Reporter, 205. 

Tucker v. Ferguson, 22 Wall., 527, 575. 

West Wisconsin Railway v. Supervisors, 93 U. S., 595, 
597: 

Memphis & L. R. R. v. R. R. Com., 112 U. S., 609, 
617, 618; S. C. 5 Sup. Court Reporter, 299. 

Vicksburg S. & P. R. Co. v. Dennis, 116 U. S., 665. 


It is insisted therefore that the claim of the plaintiff in error 
that the State of New Jersey by force of sections 8 and g of the 
act of March 17th, 1854, (plaintiff's briet, page 67), made an 
irrepealable contract of exemption from taxation is to be tested 
and adjudged by the application of the foregoing canons of 
construction to the alleged contract. 


POINT II. 


The original charter of the plaintiff in error (plaintiff’s brief, 
page 51) contains as one of its sections the sixth section of the 
general act of 1846, (copy of last mentioned act appended to 
this brief), and is therefore subject to alteration, suspension and 
repeal in the discretion of the legislature. 

This act of February 14th, 1846, is evidently a legislative 
declaration of the policy of the state with regard to all future 
legislation concerning corporations, and was intended to declare 
and limit the powers of such corporations whether such powers 
were specifically enumerated in their charters or omitted there- 
from, and it was also intended to reserve to the state in every 
instance the power of altering, suspending and repealing all 
subsequently granted charters wherever such powers were 
specifically reserved therein or not. 

The act of 1846 is purely local, and its construction therefore 
by the highest court of the State of New Jersey, is a rule of 
decision in this court. 

In Christy v. Pridgeon, 4 Wall., 196, this court adjudged 
that the interpretation within a state of a local law becomes a 
part of that law as much as if incorporated therein by the 
legislature. 


a ee eee 


ee 


9 


In Adams v. Nashville, 95 U. S., 19, this court held that a 
decision by the Supreme Court of the State of Tennessee, that 
a certain act of the legislature of that state repealed a previous 
ordinance of the City of Nashville exempting certain bonds 
from taxation, was binding upon this court. 

In Taylor v. Ypsilanti, 105, U. S., 71, the same doctrine is 
very emphatically affirmed. 

The effect of the act of 1846 has been adjudged by the Court 
of Errors and Appeals of the State of New Jersey in State 
v. Person, 32 N. J. Law, p. 566; in that case the Warren Rail- 
road Company was chartered in 1851, and in section 15 of its 
charter it was enacted that as soon as the net proceeds of its 
railroad amounted to seven per centum upon its cost, the cor- 
poration should pay annually to the state treasurer a tax of one 
per cent. upon the cost of its road, provided that no other tax 
or impost should be levied or assessed upon said company ; a 
subsequent act of the legislature in 1862 imposed a much 
heavier taxation upon the company, and the. court thereupon 
adjudged in the following words: ‘‘ The sixth section of the 
act of 1846, providing that every charter thereafter passed 
should be subject to alteration, suspension and repeal, in the 
discretion of the legislature, was in legal effect incorporated in 
this charter at the time of its passage.”’ 

There can be no doubt, therefore, that the state court has 
conclusively construed the act of 1846, which is purely local, to 
be a part of and incorporated in every subsequent charter, 
which charters are themselves likewise purely local laws creat- 
ing and governing local corporations. 

This court, in original adjudication, not constrained by the 
prior judgment of a state court, has adjudged that where two 
corporations, each exempt from taxation, had been consolidated 
after the enactment of a state code, which code declared that 
‘‘in all cases of private charters hereafter granted, the state re- 
serves the right to withdraw the franchise unless such right is 

expressly negatived in the charter,’’ that in such case this pro- 
vision of the state code rendered the charter of the consolidated 
corporation subject to alteration, because the consolidated 
charter was subsequent to and therefore subject to such code. 
R. R. Co. v. Georgia, 98 U. S., 359. 
It is therefore clear both by federal and state adjudication 
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that the sixth section of the act of 1846, was and is incorporated 
in the charter of the Somerville and Easton R. R. Co., now the 
Central R. R. of New Jersey, passed in 1847. 


POINT III. 


The supplement to the charter of the Somerville and Easton 
Railroad Company, passed February 22d, 1849, (plaintiff's brief, 


p. 62) clearly demonstrates the intent of the legislature to pre-. 


serve its power of amendment, alteration or repeal over the 
charter of the Central Railroad Company of New Jersey. 

This act of February 22d, 1849, authorizes the practical con- 
solidation of the railroad from Somerville to Easton, constructed 
by the Somerville and Easton Railroad Company with the rail- 
road constructed by the Elizabethtown and Somerville Railroad 
from Somerville to Elizabeth. 

The charter of the Elizabethtown and Somerville Railroad 
Company was passed and granted on February 9, 1831, and 
will be found in the pamphlet laws of 1831, p. 80, &c., and a 
copy of the charter is appended to this brief. 

An inspection of this copy will disclose the fact that it is a 
perpetual charter unamendable and irrepealable ; and that section 
fifteen contains a like exemption from taxation as is contained 
in section fourteen of the charter of the plaintiff in error, the 
only difference being that the tax of one-half of one per cent. 
becomes payable annually by the Elizabethtown and Somerville 
Railroad Company when its net earnings amount to seven per 
cent. on the cost of its road, whilst section fourteen of the char- 
ter of the plaintiff in error requires the payment of the same 
tax when the net earnings amount to s#x per cent. upon the 
cost of road. 

If then the legislature of 1849 had authorized the consolida- 
tion of the stock, franchises, privileges, roads, &c., of these 
two corporations a grave question would have arisen as to 
whether the consolidated corporation and its charter would not 
have been clothed with the quality of unamendability and irre- 
pealability which belonged to the charter of the Elizabethtown 
and Somerville Railroad Company and whether the tax exemp- 
tion contracts would not have been perpetual. 

It was the intention of the legislature to avoid saddling the 
state, by any possible implication or construction, with an irre- 
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pealable contract with a corporation formed by the consolida- 
tion of these two railroad companies. 

The legislature, therefore, by the first section of the act of 
February 22d, 1849, empowered the Somerville and Easton 
Railroad Company to purchase the railroad only, which had 
been constructed by the Elizabethtown and Somerville Railroad 
Company under the act of February oth, 1831, and refused to 
empower the purchase of the s/ock, franchises and privileges of 
the Elizabethtown and Somerville Railroad Company ; and 
further expressly enacted in section three of the last mentioned 
act that the railroad from Somerville to Elizabeth when pur- 
chased should become a part of the railroad authorized to be 
constructed under the charter of the Somerville and Easton 
Railroad Company, and that in its further construction and 
completion, maintenance, use and enjoyment the purchased 
road should be regulated and governed by the charter of the 
last named company, and that all and every provision of that 
charter should extend and be applicable to the purchased rail- 
road in every respect as if the same had beefi’ authorized to be 
made and had been made under the last named charter. 

The purchase was made under this legislation and the effect 
of it was to destroy the charter, rights, franchises and privileges 
of the Elizabethtown and Somerville Railroad Company, which 
corporation thereby ceased to exist, and with its existence also 
ceased the perpetual exemption from taxation contained in 
section fifteen of the charter of the Elizabethtown and Somer- 
ville Railroad Company. 

It is submitted that is impossible to doubt that the legisla- 
ture intended by this guarded legislation to wipe out the per- 
petual contract of exemption from taxation, and to secure the 
operation of the entire railroad of the Central Railroad Company 
of New Jersey under the amendable and repealable contract of 
exemption from taxation expressed in section fourteen of the 
charter of the Somerville and Easton Railroad Company, which 
corporation, after the purchase of the railroad aforesaid, became 
and was constituted the Central Railroad Company of New 
Jersey. (Plaintift’s brief, p. 63.) 

All the subsequent legislation respecting this corporation 
which authorized the Central Railroad Company of New Jersey 
to extend its railroad or to purchase, lease or operate other rail- 
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roads, or to consolidate with other railroad corporations, was 
carefully expressed so as to preserve the amendable and repeal- 
able character of the contract of exemption from taxation be- 
tween the state and such company. Thus the act of March 
17th, 1854, (Plaintift’s brief, p. 67,) which confers very wide 
powers of purchase and consolidation upon the Central Railroad 
Company, very carefully and expressly provides in its fourth 
section that any railroad purchased, leased or consolidated 
should be governed and operated under the amendable charter 
of 1847. 

And the act of February 23d, 1860, (Plaintiff's brief, p. 72,) 
empowers the Central Railroad Company to extend its road 
from Elizabeth to Jersey City, but section one expressly enacts 
that the extended road shall be operated under the amendable 
charter of 1847. 

And so also in the act of March 17th, 1870, (Plaintiff's brief, 
p. 80,) which empowers the Central Railroad Company of New 
Jersey to construct certain branch roads, the legislature have in 
section one jealously and expressly enacted that such branch 
roads should be constructed and operated under the amendable 
charter of 1847. 

It is submitted, therefore, that from 1847 down to and includ- 
ing 1870, the Legislature of New Jersey did evidently intend 
and carefully provided for the retention of its power to alter, 


‘ amend or repeal the charter of the Central Railroad Company 


of New Jersey, as fully and completely as it reserved such 
power by the sixth section of the general corporation act of 
1846 which section was, in legal effect, incorporated in the 
charter of the Somerville and Easton Railroad Company of 
February 26th, 1847. 


POINT IV. 


Sections eight and nine of the act of March 17th, 1854, 
(Plaintiff’s brief, p. 67,) do not constitute a perpetual, unamend- 
able and irrepealable contract between the State of New Jersey 
and the Central Railroad Company of New Jersey. 

The plaintiff in error contends that this question is ves adju- 
dicata by New Jersey v. Yard, 95 U. S., 104, and that the ma- 
terial facts in that case and the present case are identical, but 
the difference of the facts in the two cases is very apparent. 
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(a) In the Yard case the charter reserved the power of 
amending and repealing only the original charter of 1835 and 
the first supplement of 1836, and nothing more, nor was section 
6 of the general act of 1846 applicable to the subsequent 
amendments. 

In the present case, section 6 of the act of 1846 is an actual 
part of the original charter of 1847 and of all its supplements. 

(6) In the Yard case the company denied the right of the 
state to tax its property under the general tax act of 1862, and 
had carried on a vigorous litigation with the state asserting 
such exemption. (See 30 N. J. Law, p. 368, 31 N. J. Law, p. 
521,) in which judgment had been rendered against the cor- 
poration, and the corporation was about to prosecute its writ of 
error to this court. The contract of 1865 between the state and 
the corporation was intended to settle this vexed question. 

In the present case there was no vexed question whatever re- 
specting taxation or any other subject, between the state and 
the Central Railroad Company of New Jersey, or the Somerville 
and Easton Railroad Company, or the Elizabethtown and Som- 
erville Railroad Company. 

(c) In the Yard case the act of 1865 (P. L. 1865, p. 565,) pro- 
vided for the assent of the corporation to the particular section 
3, which was passed as a settlement of the controversy respect- 
ing taxation. 

In the present case the assent of the company was required 
to be filed to a// the provisions of the act of March 17th, 1854. 
(Plaintift’s brief, p. 67.) 

(d@) In the present case section 4 of the act of 1854 impresses 
upon the act the same character of amendability and repeala- 
bility which inhered in the original charter of 1847 by force of 
the general act of 1846, and according to the canons of con- 
struction of contracts of exemption from taxation, the same leg- 
islative intent must be imputed to section 8 of the same act, 
which the plaintiff in error contends to be an irrepealable con- 
tract. 

(e) In the present case it will be remembered that the accept- 
ance required by section 9 of the act of 1854 was an acceptance 
of all the provisions of that act. 

If, therefore, such acceptance constituted the taxation con- 
tract of section 8 an 777 epealable contract, the result will be that 
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under section 1 of the act the Central Railroad Company have 
an irrepealable franchise to build or extend wharves, docks or 
piers, and to enter into the trans-Atlantic or coastwise transpor- 
tation business of merchandise and passengers, and constitute 
steamship lines for general transportation business; and under 
section 2 the said company has the irrepealable fran- 
chise of increasing its capital stock; and under section 
3 such company has the irrepealable franchise of pur- 
chasing, leasing, operating or consolidating with any railroad 
which may connect with or intersect its road; and under sec- 
tion 5 the said company has an irrepealable franchise to exact 
any amount of tolls it may choose for the transportation of all 


property not usually freighted by the ton, (and the court will 


note that all the higher classes of freight are usually transport- 
ed by railroads by the hundred weight); and that under the 
same section they have an irrepealable franchise to exact any 
toll they may please for the transportation of passengers for 
any distance under one mile, and that under section 7 they have 
an irrepealable franchise either to alter the location of their rail- 
road or to locate new lines over any territory within the State 
of New Jersey not more than one mile in either direction from 
the line of its original location. 

It is submitted, therefore, that the court will hardly impute 
to the Legislature of New Jersey an intention to enter into a 
contract to vest in this corporation forever the vast powers 
which are contained in this act, and it is quite clear that if such 
intention was entertained by the legislature in respect to the 
eighth section of the act of 1854 it must have been entertained 
with respect to all the other sections, and yet all those other 
sections are matters of pure legislative enactment, and are, at 
the utmost, parts of a repealable and amendable act of incorpo- 
ration. | 

It is impossible to hold that the mere act of acceptance of all 
the provisions of this act by a mere instrument in writing, 
which is all that is called for by section nine of the act of 1854, 
resolves every reasonable doubt and declares the intention of 
the state in clear and unambigious terms construed strictissimi 
juris. 

To arrive at such a conclusion would be simply to reverse all 
the adjudications of this court cited in the former part of this 
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brief. The reasonable construction of section nine is simply 
that the legislature chose to provide specific evidence of the ac- 
ceptance of all the provisions of this act (which acceptance is 
necessary to the operation of every charter) instead of leaving 
the matter of the acceptance to be inferred from the exercise of 
the enormous powers granted by the act to the Central Railroad 
Company of New Jersey. 

This was the judgment of the State Court of Errors and Ap- 
peals, and this court is respectfully asked to confirm that judg- 
ment. 


FRANK BERGEN, 
FREDERICK C. MARSH, 


Counsel for Defendants in Error. 


APPENDIX OF LAWS. 


AN ACT CONCERNING CORPORATIONS. 


1. Be it enacted by the Senate and General Assembly of the 
State of New Jersey, That every corporation, as such, shall be 
deemed to have power— 

1. To have succession, by its corporate name, for the period 
limited in its charter, and when no period is limited, perpet- 
ually, except so far as the constitution otherwise provides con- 
cerning banks or money corporations ; 

2. To sue and be sued, complain and defend, in any court of 
law or equity ; : 

3. To make and use a common seal, and alter the same at 
pleasure ; 

4. To hold, purchase, and convey such real and personal es- 
tate as the purposes of the corporation shall require, not ex- 
ceeding the amount limited in its charter ; 

5. To appoint such subordinate officers and agents as the 
business of the corporation shall require, and to allow them a 
suitable compensation ; 

6. To make by-laws, not inconsistent with the constitution or 
laws of the United States or of this state, for the management of 
its property, the regulation of its affairs, and for the transfer of 
its stock. | 

2. And be it enacted, That the powers enumerated in the 
preceding section shall vest in every corporation thatshall here- 
after be created, although they may not be specified in its char- 
ter, or in the act under which it shall be incorporated. 

3. And be it enacted, That in addition to the powers enumer- 
ated in the first section of this act, and to those expressly given 
in its charter, or in the act under which it is or shall be incor- 
porated, no corporation shall possess or exercise any corporate 
powers, except such as shall be necessary to the exercise of the 
powers so enumerated and given. 

4. And be it enacted, That no corporation, created or to be 
created, shall, by any implication or construction, be deemed 
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to possess the power of discounting bills, notes, or other evi- 
dences of debt, of receiving deposits, of buying gold or silver 
bullion or foreign coins, of buying and selling bills of exchange, 
or of issuing bills, notes, or other evidences of debt, upon loan 
or for circulation as money, unless such corporation is or shall 
be expressly incorporated for banking purposes, or unless such 
powers are or shall be expressly given in its charter. 

5. And be it enacted, That where the whole capital of a cor- 
poration shall not have been paid in, and the capital paid shall 
be insufficient to satisfy the claims of its creditors, each stock- 
holder shall be bound to pay on each share held by him the 
sum necessary to complete the amount of such share, as fixed 
by the charter of the company, or such proportion of that sum 
as shall be required to satisfy the debts of the company. 

6. And be it enacted, That the charter of every corporation 
which shall hereafter be granted by the legislature, shall be 
subject to alteration, suspension and repeal, in the discretion of 
the legislature. 

7. And be it enacted, That it shall not be lawful for the di- 
rectors of any bank, or moneyed or manufacturing corporation 
in this state, to make dividends, except from the surplus profits 
arising from the business of the corporation, nor to divide, 
withdraw, or in any way pay to the stockholders, or any of 
them, any part of the capital stock of the said corporation, nor 
to reduce the said capital stock without the consent of the leg- 
islature ; and in case of any violation of the provisions of this 
section, the directors under whose administration the same may 
happen shall, in their individual and private capacities, jointly 
and severally, be liable to the said corporation, and to the cred- 
itors thereof, in the event of its dissolution or insolvency, to the 
full amount of the capital stock so divided, withdrawn, paid out 
or reduced, with legal interest on the same from the time such 
liability accrued ; provided, that any of the said directors who 
may have been absent when the same was done, or who may 
have dissented from the act or resolution by which the same was 
done, may respectively exonerate themselves from such liability, 
by causing their dissent to be entered at large on the minutes 
of the said directors, at the time the same is done, or forth- 
with after they shall have notice of the same, and by causing 
a true copy of the dissent so entered on the minutes to be pub- 
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lished, within two weeks after the same shall have been entered 
on said minutes, in some public newspaper published in the 
county where the said corporation has its office or place of busi- 
ness ; and if none be published in such county, then in a news- 
paper printed in an adjoining county, and circulating in the 
neighborhood of such office or place of business of said corpor- 
ation ; and provided also, that this section shall not be con- 
strued to prevent a division and distribution of the capital stock 
of the corporation which shall remain after the payment of all 
its debts, upon the dissolution of the corporation or the expira- 
tion of its charter. 

8. And be it enacted, That this act shall take effect imme- 
diately. 
Approved, February 14, 1846. 
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An Act to Incorporate the Elizabethtown and Somer- 
ville Railroad Company. 


Sec. 1. Be it enacted by the Council and General Assembly 
of this State, and it is hereby enacted by the authority of the 
same, That Isaac H. Williamson, William Chetwood, Edward 
Price, Samuel Downer, John Allen, Peter I. Stryker, John P. 
Vroom, Isaac Southard, and such other persons as may here- 
after be associated with them, shall be, and are hereby ordained, 
constituted, and declared to be a body corporate and politic in 
fact and in name, by the names of ‘‘ The Elizabethtown and 
Somerville Railroad Company ;’’ and, by that name, they and 
their successors and assigns shall and may have continued suc- 
cession, and shall be persons, in law, capable of suing and being 
sued, pleading and being impleaded, answering and being 
answered unto, defending and being defended, in all courts and 
places whatsoever and shall have power to make and use a 
common seal, and the same, at pleasure, to alter; and they and 
their successors, by the same name and style, shall be capable 
of purchasing, holding and conveying any lands, tenements, 
goods and chattels, whatsoever, necessary or expedient to the 
objects of this incorporation. 

Sec. 2. And be it enacted, That the capital stock of said 
company shall be two hundred thousand dollars, with liberty 
to increase the same to four hundred thousand dollars, and shall 
be divided into shares of fifty dollars each, which shall be 
deemed personal property, and transferable in such manner as 
the said corporation shall, by their by-laws, direct. 

Sec. 3. And be it enacted, That the above named persons 
may open books, to receive subscriptions to the capital stock of 
said corporation, at such time or times, and place or places, as 
they, or a majority of them, may think proper, and as soon as 
the same shall be subscribed, to give notice for a meeting of the 
stockholders to choose nine directors, and such election shall 
be made at the time and place appointed by such of the stock- 
holders as shall attend for that purpose, either in person or by 
lawful proxy, each share of the capital stock entitling the holder 
thereof to one vote ; and the said above named persons, or a 
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majority of them, shall be inspectors of the first election of di- 
rectors of the said corporation, and shall certify under their 
hands the names of those persons duly elected, and deliver over 
the subscription books to the said directors, and the time and 
place of holding the first meeting of directors shall be fixed by 
the said persons named in the first section of this act or a 
majority of them ; and the directors chosen at such meeting or 
at the annual elections of said corporation shall as soon as may 
be after every election choose out of their own number a presi- 
dent ; and in case of the death, resignation or removal of the 
president or any director such vacancy or vacancies may be 
filled for the remainder of the year wherein they may happen, 
by the said board of directors, or a majority of them; and in 
case of the absence of the president, the said board of directors, 
or a majority of them, may appoint a president pro tempore, 
who shall have such power and functions as the by-laws of the 
said corporation shall provide. 

Sec. 4. And be it enacted, That in case it should happen 
that an election of directors should not be made during the day 
when pursuant to this act it ought to be made, the said corpor- 
ation shall not, for that cause, be deemed to be dissolved, but 
such election may be held at any other time ; and the directors 
for the time being shall continue to hold their office until new 
ones shall have been chosen in their places. 

Sec. 5. And be it enacted, That five directors of said corpora- 
tion shall be competent to transact all business of the said cor- 
poration, and they shall have power to call in the capital stock 
of said company by such installments and at such times as they 
may direct, and in case of the non-payment of said installments 
or any of them to forfeit the share or shares upon which such 
default shall arise, and to make and prescribe such by-laws, 
rules and regulations as to them shall appear needful and proper 
touching the management and regulation of the stock, property, 
estate and effects of the said corporation ; and also shall have 
power to appoint a secretary and so many clerks and servants 
as to them shall seem meet, and to establish and fix such sala- 
ries to them, and also to the president, as to the said board 
shall appear proper. 

Sec. 6. And be it enacted, That the president and directors 
of the said company be and they are hereby authorized and in- 
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vested with all the rights and powers necessary and expedient 
to survey, lay out and construct a railroad, or lateral roads, 
from one or more suitable place or places in the village of Som- 
erville, to one or more place or places in Elizabethtown, passing 
as near as practicable through Bound Brook, Plainfield, Scotch 
Plains and Westfield, not exceeding sixty-six feet wide, with as 
many sets of tracks and rails as they may deem necessary ; and 
it shall be lawful for the said president and directors, their 
agents, engineers, superintendents or others in their employ, to 
enter, at all times, upon all lands or water for the purpose of 
exploring, surveying, leveling or laying out the route or routes 
of such railroad or lateral roads, and of locating the same, and 
to do and erect all necessary works, buildings and ap- 
pendages thereof, doing no wumnnecessary injury to private 
or other property, and when the route or routes of such 
road or lateral roads shall have been determined upon, and 
a survey of such route or routes deposited in the office of the 
secretary of state, then it shall be lawful for the said company 
by its officers, agents, engineers, superintendents, contractors, 
workmen, and other persons in their employ to enter upon, take 
possession of, hold, have, use, occupy and excavate any such 
lands, and to erect embankments, bridges, ferries, and all other 
works necessary to lay rails and to do all other things which 
shall be suitable or necessary for the completion or repair of the 
said road, or roads, subject to such compensation as is hereafter 
provided ; provided always, that the payment. or tender of the 
payment, of all damages for the occupancy of lands through 
which the said railroad or railroads may be laid out, be made 
before the said company, or any person under their direction or 
employ shall enter upon or break ground in the premises, ex- 
cept for the purpose of surveying and laying out said road or 
roads, unless the consent of the owner or owners of such lands 
be first had and obtained. 

Sec. 7. And be it enacted, That when the said company or 
its agents cannot agree with the owner or owners of such re- 
quired lands or materials for the use or purchase thereof, or 
when, by reason of the legal incapacity or absence of such owner 
or owners no such agreement can be made, a particular descrip- 
tion of the land or materials so required for the use of the said 
company in the construction of the said road shall be given in 
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writing under the oath or affirmation of some engineer or proper 
agent of the company, and also the name or names of 
the occupant or occupants, if any there be, and of the owner or 
owners, if known, and their residence, if the same can be ascer- 
tained, to one of the justices of the Supreme Court of this 
state, who shall cause the said company to give notice thereof 
to the persons interested, if known and in this state, or if un- 
known or out of this state, to make publication thereof, as he 
shall direct for any term not less than twenty days and to as- 
sign a particular time and place for the appointment of the 
commissioners hereinafter named, at which time, upon satisfac- 
tory evidence to him of the service or publication of such notice 
aforesaid he shall appoint under his hand and seal, three disin- 
terested, impartial and judicious freeholders, not resident in the 
county in which the lands or materials in controversy lie, or the 
owners reside, commissioners to examine and appraise the said 
land or materials, and to assess the damages, upon such notice, 
to be given to the persons interested as shall be directed by the 
justice making such appointment to be expressed therein not 
less than twenty days, and it shall be the duty of the said com- 
missioners, having first taken and subscribed an oath or affir- 
mation before some person duly authorized to administer an 
oath, faithfully and impartially to examine the matter in ques- 
tion, and to make a true report, according to the best of their 
skill and understanding, to meet at the time and place appoint- 
ed and proceed to view and examine the said lands or materials, 
and to make a just and equitable estimate or appraisement of 
the value of the same, and assessment of damages, and shall be 
paid by the company for such lands or materials and damages 
aforesaid ; which report shall be made in writing under the 
hands and seals of the said commissioners or any two of them, 
and filed within ten days thereafter, together with the afore- 
said description of the land or materials, and the appointment 
and oaths or affirmations aforesaid, in the clerk’s office’ of the 
county in which the land or materials are situate, to re- 
main of record therein; which report, or a copy thereof, 
certified by the clerk of seid county shall at all times be 
considered as plenary evidence of the right of the said company 
to have, hold, use, occupy, possess and enjoy the said land or 
materials, or of the said owner or owners to recover the amount 
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of said valuation with interest and costs in an action of debt, in 
any court of competent jurisdiction, in a suit to be instituted 
against the company, if they shall neglect or refuse to pay the 
same for twenty days after demand made of their treasurer, and 


shall, from time to time, constitute a lien upon the property of 


the company, in the nature of a mortgage, and the said justice 
of the supreme court shall, on application of either party and on 
reasonable notice to the others, tax and allow such costs, fees 
and expenses to the justice of the supreme court, commission- 
ers, clerks and other persons performing any of the duties 
prescribed in this section of this act, as they or he shall think 
equitable and right, and to order and direct by whom the same 
shall be paid, under the circumstances of the case. 

Sec. 8. And be it enacted, That in case the said company or 
the owner or owners of the said land or materials shall be dis- 
satisfied with the report of the commissioners named in the pre- 
ceding section, and shall apply to the justices of the supreme 
court, at the term after the filing of the said report, the court 
shall have the power upon good cause shown’ to set the same 
aside, and thereupon to direct a proper issue for the trial of the 
said controvery to be formed between the said parties, and to 
order a jury to be struck and a view of the premises or 
materials to be had, and the said issue to be tried at the 
next circuit court to be holden in the said county, upon the 
like notice and in the same manner as other issues in the said 
court are tried, and it shall be the duty of the said jury 
to assess the value of the said land or materials, and damages 
sustained ; and if they shall find a greater sum than the said 
commissioners shall have awarded in favor of the said owner or 
owners, then judgment thereon, with costs, shall be entered 
against the said company and execution awarded therefor; but if 
the said jury shali be applied for by the said owner or owners, 
and shall find the same or a less sum than the company shall 
have offered or the said commissioners awarded, then the said 
costs are to be paid by said applicant or applicants and either 
deducted out ot the said sum found by the said jury or execu- 
tion awarded therefor, as the court shal! direct, provided that 
such application shall not prevent the company from taking the 
said land or materials upon the filing of the aforesaid report. 
Sec. 9. And be it enacted, That it shall be the duty of the 
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said company to construct and keep in repair good and sufh- 
cient bridges or passages over or under the said railroad or 
roads where any public or other road shall cross the same, so 
that the passage of carriages, horses and cattle on the said road 
shall not be impeded thereby, and also where the said road shall 
intersect any farm or lands of any individual, to provide and 
keep in repair, suitable wagon-ways over or under said road, so 
that he may pass the same. | 

Sec. 10. And be it enacted, That the president and directors 
of the said company shall have power to have constructed or to 
purchase with the funds of the company and to place on any 
railroad constructed by them, all machines, engines, wagons, 
carriages, or vehicles for the transportation of persons, or any 
species of property thereon, as they may think reasonable, ex- 
pedient or right, provided they shall not charge more than at 
the rate of six cents per mile, per ton, for the transportation of 
property on the said road or roads, or six cents per mile, for 
carrying each passenger on said railways in the carriages of the 
company, or three cents per mile, for each ton of property 
transported or three cents per mile for each passenger carried 
on said railways in the carriages of others and three cents per 
mile for each empty carriage ; and that the railroad or roads 
and their appendages and the land over which the same shall 
pass and all the works and improvements, steam engines, car- 
riages, and all other property whatsoever, belongiug to the said 
company, at any time or times, are hereby vested in the said 
company incorporated by this act and their successors and 
assigns during the continuance of this act. 

Sec. 11. And‘be it enacted, That the president and directors 
shall within one year after the said railroad shall have been 
completed, declare and make such dividend, as they may deem 
prudent and proper of the net profits thereof, and shall, in like 
manner, semi-annually thereafter, declare such dividends, and 
pay the same to the stockholders of the said company in pro- 
portion to the amount of shares held by them respectively, as 
they may deem prudent and proper. 

Sec. 12. And be it enacted, That if any person shall wilfully 
impair, injure, destroy or obstruct the use of any railroad con- 
structed under the provisions of this act by the said company, 
or of any of their necessary works, wharves, bridges, carriages, 
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or machines, such person or persons so offending shall forfeit 
and pay to the said company the sum of fifty dollars to be by 
them recovered in any court having competent jurisdiction, in 
an action of debt, and further shall be liable for all damages. 

Sec. 13. And be it enacted, That the said company may have 
and hold real estate at the commencement and termination of 
said road or roads not exceeding two acres at each place, and 
may erect and build thereon houses, warehouses, machine 
shops, and such other buildings and improvements as they may 
deem expedient for the safety of property and construction of 
carriages, and other necessary uses, and take and receive the 
rents, profits and emoluments thereof, and shall have the privi- 
lege and authority to erect, build and maintain on the Eliza- 
bethtown Creek or Sound and at the Point respectively, such 
wharves, piers, bridges, and other facilities as they may think 
expedient and necessary for the full enjoyment of all the bene- 
fits conferred by this act; provided, that nothing herein con- 


tained shall be so construed as to give the company hereby in- 


corporated the right to establish or carry on a ferry for the car- 
rying of passengers or freight, on or from lands taken by 
inquest. 

Sec. 14. And be it enacted, That the road or roads authorized 
by this act be and the same are hereby declared a public high- 
way, and shall be constructed with a track for one or more 
horses and free for the passage of any railroad carriage thereon 
with passengers or property, upon payment of the tolls pre- 
scribed by this act ; provided always, that the said carriages so 
used thereon shall be of the same description in the formation 
of the wheels, and length of axle, as those used by the com- 
pany, and shall be so regulated as to the time of starting and 
rates of traveling as not to interfere with the carriages of the 
company. ; 

Sec. 15. And be it enacted, That as soon as the railroad 
with its appendages shall be finished so as to be used, the 
president and treasurer of said company shall file under oath or 
affirmation a statement of the amount of the cost of said road, 
including all expenses in the office of the secretary of state, 
and annually thereafter the president and treasurer of said com- 
pany shall under oath or affirmation, make a statement to the 
legislature of this state, of the proceeds of said road ; until the 
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net income of said road shall amount to seven per centum upon 
the amount of its cost, and as soon as the net proceeds of said 
railroad shall amount to seven per centum upon its cost, 
the said corporation shall pay to the treasurer of this 
state a tax of one-half of one per centum on the cost of said 
road to be paid annually thereafter on the first Monday in Jan- 
uary of each year; provided, that no other tax or impost shall 
be levied, or assessed upon the said company. 

Sec. 16. And be it enacted, That at any time after the expir- 
ation of fifty years from the completion of the said road the 
legislature of this state may cause an appraisement of the said 
road and the appendages thereof to be made by six persons, 
three of whom shall be appointed by the chief justice of this 
state, for the time being the remaining three by the company, 
who, or a majority of them, shall report the value thereof to 
the legislature within one year from the time of their appoint- 
ment; or if they cannot agree they shall choose a seventh who, 
with the aforesaid six, shall report as aforesaid ; or in case the 
said company shall neglect or refuse to appoint the said three 
persons on their part for two months after their said appointment 
by the said chief justice then the three persons so appointed by 
him shall proceed to make such appraisement which shall be 
binding on the said company, or in case the said six com- 
missioners shall be appointed as aforesaid and they can- 
not agree on the seventh man then upon two weeks notice to 
the said company, the said chief justice shall appoint such 
seventh man, as aforesaid, to make such appraisement as afore- 
said, and thereupon the state shall have the privilege for three 
years of taking the said road, upon the payment to the com- 
pany of the amount of the said report within one year after 
electing to take said road; which report shall be filed in the 
office of the secretary of this state, and the whole property and 
interest of said road and the appendages thereof shall be vested 
in the State of New Jersey, upon payment of the amount so re- 
ported to the said company ; and that it shall be the duty of 
the president of the company to lay before the legislature under 
oath or affirmation, when they shall so request, a full and fair 
statement of the costs of said road and of all the receipts and 
disbursements of the company; provided always, that the 
aforesaid valuation shall be made without reference to the re- 
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ceipts or disbursements of the company, or advance of the 
stock ; and the said valuation shall in no case exceed the first 
cost or valuation of said road with the appendages thereof. 

Sec. 17. And be it enacted, That if the said railroad shall 
not be completed and in use at the expiration of seven years 
from the fourth day of July next ensuing, that then and in that 
case this act shall be void. 

Sec. 18. And be it enacted, That the legislature of this state 
shall have the right to subscribe for stock of the said company, 
to the amount of twenty-five thousand dollars, at any time be- 

fore, or within twelve months after, the said road or roads are 
completed. 

Sec. 19. And be it enacted, That this act shall be deemed 
and taken as a public act, and shall, at all times, be recognized 
as such, in all courts and places whatsoever. 

Passed February 9, 1831. 


WR tae a . e Py —s 1 — " a . ue —— ee 1 A A te : ee ~~ fF 


a | 


tn the Supreme Court of the United States. 


THE STATE, 


HENRY S. LITTLE, Receiver of the Cen- 
tral Railroad Company of New Jersey, 
Plaintiff in Error; 


vs. 


SAMUEL D. BOWERS, Comptroller of 
the City of Elizabeth, and the CITY OF 


ELIZABETH, 
Defendants in Error. 
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No. 194. 


NOTICE, MOTION, BRIEF AND AFFIDAVITS. 
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Error to the Court of Errors and Appeals of the State 


of New Fersey. 


FRANK BERGEN, 


For Defendants in Error. 
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In the Supreme Court of the United States. 


THE STATE, 
HENRY S. LITTLE, Receiver of the Central 
Railroad Company of New Jersey, 
Plaintiff in Error; 


vs. ; Notice. 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and the City or E uiz- 
ABETH, 


Defendants in Error. 
To ROBERT W. DEFOoREsT, 
GEORGE R. KAERCHER and 
BENJAMIN WILLIAMSON : 


You are hereby notified that I shall move on behalf of the 
defendants in error in the above stated cause before the Supreme 
Court of the United States, at Washington, D. C., on Monday, 
the third day of March next, at the hour of twelve o'clock, 
noon, of that day, or as soon thereafter as counsel can be heard 
thereon, to dismiss the writ of error heretofore issued in the 
above stated cause, and now pending before the said court, for 
the reasons stated in the written motion, of which a copy is 
hereto annexed. 

And you are further notified that I shall ask leave on the ar- 
gument of said motion to read. the affidavits, of which copies 
are hereto annexed. 

And you are further notified that a copy of my brief to be 
used on said argument is hereto annexed. 

Respectfully, 
FRANK BERGEN, 
Attorney for and of Counsel with 
Defendants in Error. 


Dated February 7, 1890. 
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IN THE SUPREME COURT OF THE UNITED STATES. 
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THE STATE, | 

HEnrRY S. Litre, Receiver of the Central 
Railroad Company of New Jersey, 

Plaintiff in Error ; 

vs. > Motion. 


SAMUEL D. BowrErRs, Comptroller of the 
City of Elizabeth, and the Crtry or E.iz- 
ABETH, 


Defendants in Error. 


And now come the said Samuel D. Bowers, Comptroller of 
the City of Elizabeth, and the City of Elizabeth, the defendants 
in error in the above stated cause, by Frank Bergen, their 
counsel, here in court, and move that the writ of error issued 
in the above stated cause be dismissed, for the following reasons : 

First. Because the taxes levied on the property of the Cen- 
tral Railroad Company in the City of Elizabeth, in and for the 
years eighteen hundred and seventy-six to eighteen hundred 
and eighty-two inclusive, and being the same taxes mentioned 
in the record in said cause, have been paid and satisfied in full 
since the said writ of error was issued, together with the costs 
of the said cause. 

Second. Because the said writ of error is being prosecuted 
by the plaintiff in error for the sole purpose of obtaining the 
opinion of this Court as to the validity of an alleged contract 
on the subject of taxation, said to have been made by the State 
of New Jersey with the Central Railroad Company of New Jer- 
sey, and the said State is not a party to this cause except nom- 
inally upon the side adverse to the rights and interests of the 
said State, but is not a party in the form or sense in Which a 
party in interest must be a party to a litigation in order to be 
bound by the judgment of the court. 

Third. Because the plaintiff in error does not owe any 
taxes to the City of Elizabeth, nor to Samuel D. Bowers, the 
former comptroller of the said city, nor to any existing officer 
of said city, nor does the said railroad company owe any sum 
of money to said city for taxes. 
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Fourth. Because all claims for taxes heretofore made or 
held by the City of Elizabeth, or any officer of said city on its 
behalf, against the Central Railroad Company of New Jersey, 
or the property of said company;or any receiver of the said 
company, have been adjusted, compromised and paid ini full, 
voluntarily by the said railroad company or its appropriate 
officer or representative. 

FRANK BERGEN, 

Dated February 7, 1890. Counsel. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LITr_eE, Receiver of the Central 
Railroad Company of New Jersey, 
Plaintiff in Error; 
US. 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and the Crry oF E.iz- 
ABETH, 


Defendants in Error, 


Brief on Motion to Dismiss Writ of Error. 


FIRST. 


Courts will not entertain jurisdiction of cases when there is 
no real or substantial controversy between the parties. As soon 
as it is made to appear that a suit has been commenced, or is 
being prosecuted merely to obtain the opinion of the court upon 
a question of law, which a party desires to know for his own 
interest or his own purposes, the suit will be dismissed. 


CITATIONS. 


Cleveland v. Chamberlain, 1 Black, 419. 

Lord v. Veazie, 8 Howard, 251. 

Smith v. Junction R. R. Co., 29 Ind., 546. 

San Mateo Co. v. Southern Pac. R. R. Co., 116 U.S., 
138. 

Henkin v. Guerss, 12 East., 247. 

Brewster v. Kitchin, Comb., 424. 

Coxe v. Phillips, Lee temp. Hardw., 237. 

In re R. J. Elsam, to Eng. Common Law Reports, 


N.S., 193. 
Freeholders of Essex v. Freeholders of Union, 44 N. J., 
438. 


SECOND. 


When claims for taxes have been voluntarily paid to munici- 
palities, an action cannot be maintained to recover the money 
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4 so paid ; and whenever in the course of litigation claims for 
taxes are paid without compulsion the suit must abate. 


CITATIONS. 


Dillon Municipal Corporations, Secs. 941 to 947 inclu- 
sive, 3d Edition, and cases cited. 
San Maeto Co. v. Southern Pac. R. R. Co., 116 U. S., 
Ez 138. 


THIRD. 
me The taxes which originally were the subject matter of the 
if litigation in the above stated cause have been adjusted since 
| the writ of error was issued, to the satisfaction of the Receivers 
ii, of the Central Railroad Company who succeeded Mr. Little, 


t and paid in full as adjusted. No claim was made to exemption 
by reason of an irrepealable contract; no objection or protest 
was made by the company or any one on its behalf to the pay- 
ment of the taxes as adjusted by the commissioners; no at- 
tempt was made on the part of the city to compel payment of 
the taxes as adjusted by the commissioners. By the act under 

b 4 which the adjustment was made the railroad company had sixty 
days in which to make payment, without interest. The taxes 
were paid, however, before the interest began to accrue. Chap- 
ter CXII of the Laws of New Jersey, 1886, Section 4. It ap- 

ete pears also that the Central Railroad Company have voluntarily 
paid taxes since eighteen hundred and eighty-three under 
Chapter CI of the Laws of New Jersey, 1884. 


> ° 
FOURTH. 
These facts can properly be brought before the court by 
affidavits. 
CITATIONS. 
Cleveland v. Chamberlain, 1 Black, 419. 


Lord v. Veazie, 8 Howard, 251. 


FRANK BERGEN, 
Counsel for Defendants in Error. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LITrue, Receiver of the Central 
Railroad Company of New Jersey, 


Prosecutor ana Plaintiff in Error ; 


vs. Affidavit. 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and the Crry or E1iza- 
BETH, 


Defendants in Error. 


UNITED STATES OF AMERICA, 
District of New Jersey, 


Albert B. Carlton, being duly sworn on his oath, saith that 
he is the Comptroller of the City of Elizabeth, New Jersey, 
and has held that office since the sixth day of January, eighteen 
hundred and eighty-three, and that Samuel D. Bowers was the 
predecessor of deponent in the said office. 

And deponent further saith that he is charged by law with 
the duty of collecting taxes in the City of Elizabeth, and that 
John W. Whelan, at present City Treasurer of the said city, is 
the custodian of the money received for taxes. 

And deponent further saith that taxes were levied by the ap- 
propriate officers of the City of Elizabeth on the property of the 
Central Railroad Company, mentioned in the record of the 
above stated cause, in and for the years eighteen hundred and 
seventy-six to eighteen hundred and eighty-three inclusive, for 
state, state school, county and city purposes, amounting in the 
aggregate to the sum of forty-seven thousand six hundred and 
eighty-eight dollars and two cents; that on the various 
amounts of said taxes interest began to accrue on the twentieth 
day of October, in each year, at the rate of ten per centum per 
annum ; that in the year eighteen hundred and eighty-six an 
act was passed by the Legislature of the State of New Jersey 
reducing the interest on delinquent taxes to seven per centum 
per annum ;. that on the first of October, eighteen hundred and 
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eighty-seven, the amount of interest accrued on the said delin- 
quent taxes amounted to the sum of twenty-five thousand one 
hundred and twenty-one dollars approximately; that in the 
year eighteen hundred and eighty-six Commissioners of Adjust- 
ment were appointed in and for the City of Elizabeth in pur- 
suance of chapter one hundred and twelve of the laws of New 
Jersey, passed in that year; that said commissioners during 
the year eighteen hundred and eighty-seven revised, adjusted 
and reassessed the said taxes and interest, and fixed the 
amount.of the same at the sum of thirty-three thousand seven 
hundred and seventy-one dollars and eighteen cents, in lieu of 
all arrearages of taxes and interest thereon claimed by the 
City of Elizabeth from the Central Railroad Company, being 
the same claims for taxes mentioned in the proceedings in the 
above stated cause, together with claims for taxes levied in the 
year eighteen hundred and eighty-three and interest thereon. 

And deponent further saith that the amount of the taxes 
levied by the said city on the property of the said company in 
the year eighteen hundred and eighty-three amounted to the 
sum of five thousand seven hundred and twenty-eight dollars ; 
that subsequent to said year no taxes have been levied on the 
property of the said company by the local officers of the said 
city, but thet said property has been taxed under chapter one 
hundred and one of the laws of said state, passed in the year 
eighteen hundred and eighty-four, entitled ‘‘An Act for the 
taxation of railroad and canal property.’’ 

And deponent further saith that during the progress of the 
revision, adjustment and reassessment of the said taxes by the 
said Commissioners of Adjustment, H. W. Douty, real estate 
agent of the Central Railroad Company, appeared before the 
said commissioners from time to time, and urged the reduction 
of the claims of the city for taxes against the property of the 
said company ; and that after the said adjustment and reassess- 
ment had been completed the said taxes as adjusted were paid 
voluntarily by the said railroad company, and before interest 
on the same began to accrue under the act by virtue of which 
the adjustment was made ; that no warrant was issued or other 
step or proceeding taken by or on the part of the said city for 
the collection of the said taxes prior to the time of payment ; 
but said payment was made several months prior to the time 
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when any proceeding could have been taken to enforce pay- 
ment of the same; that no protest against the payment, or 
objection thereto was made by the said company or any person 


acting on its behalf. 
A. B. CARLTON. 
Sworn and subscribed before me, | 


this 7th day of February, 1890, » 
at Elizabeth, New Jersey. 
{u. s.J HOWARD RICHARDS, 
United States Commissioner. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LirTrLe, Receiver of the Central 
Railroad Company of New Jersey, 
Plaintiff in Error; 
vs. - Affidavit. 
SAMUEL D. Bowers, Comptroller of the 


City of Elizabeth, and the City or Exiza- 
BETH, 


Defendants in Error. 


UNITED STATES OF AMERICA, 
» SS.’ 


District of New Jersey, 


Louis Quien being duly sworn, on his oath saith that he re- 
sides in the City of Elizabeth, New Jersey, that he was ap- 
pointed clerk of the Commissioners of Adjustment in the said 
city on the eighth day of June, eighteen hundred and eighty- 
six, and still holds said office; that during the year eighteen 
hundred and eighty-seven the said Commissioners of Adjust- 
ment revised, adjusted and reassessed claims for taxes held by 
the City of Elizabeth against property therein belonging to the 
Central Railroad Company of New Jersey, said taxes having 
been originally levied by the authorities of said city in and for 
the years eighteen hundred and seventy-six to eighteen hun- 
dred and eighty-three inclusive, upon the property shown on 
the maps annexed to the record in the above stated cause ; that 
during the progress of the revision, adjustment and reassess- 
ment of said taxes, H. W. Douty, Esq., Real Estate Agent of 
the said railroad company, appeared before the said commis- 
sioners from time to time in the interest of the said company, 
and urged the said commissioners to reduce the amounts of 
some of the claims of the city against the property of the said 
company, but did not at any time object to or deny the right or 
power of the said commissioners to reassess said taxes or any 
part thereof on the ground that said company had a contract 
with the State of New Jersey exempting their property from 
taxation, except in the manner provided in the contract. 
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And deponent further saith that in the month of October, 
eighteen hundred and eighty-seven, the said Commissioners of 
Adjustment revised, adjusted and reassessed part of the claims 
of the said city for taxes against the land of the company front- 
ing on East Broad street in said city, and shown on map num- 
ber three annexed tothe record in this cause; that in some way 
claims for taxes by the city against said land for the years 
eighteen hundred and eighty-four, eighteen hundred and eighty- 
five, and eighteen hundred and eighty-six, appeared in the pro- 
ceedings before the said commissioners, and appeared in an 
item of five thousand sever hundred and sixty-nine dollars and 
fifty-four cents, w‘!ich the said commissioners had determined 
to fix in lieu of prior claims for taxes against the said land ; 
that before the final draft of the report was made a conference 
took place between the said commissioners and the said Douty 
upon the said matter, and on the twenty-sixth of October, 
eighteen hundred and eighty-seven, the said Douty addressed a 
letter to the said commissioners, which was received by them 
on the same day, as follows : 


‘‘John S. Kennedy and Joseph S. Harris, Receivers of 
CENTRAL RAILROAD COMPANY OF NEW JERSEY, 
Real Estate Office, 119 Liberty Street, 
NEw YorK, Oct. 26, 1887. 


H. W. Dovty, 
Real Estate Agent. 


Messrs. LuDLOW, CRANE AND HEIDRITTER, 


Commissioners for the Adjustment of Taxes in Arrear, 
Elizabeth, N. J. 


Gentlemen :—Referring to your adjustment of $5,769.54 for 
taxes and interest for years 1876 to 1886 inclusive, upon our 
East Broad street property, Elizabeth— 

As you will see by enclosed copy of letter from State Board 
of Assessors, the tax upon above property for 1884, 1885 and 
1886 has been paid by this company to the state and by the 
state to your city. ; 

We wish to avoid double paynient, and therefore request you 
to revise the adjustment of $5,769.54 by deducting the amounts 
you have fixed upon for these years, amounting to $1,230.00. 


Il 


If this is done I am satisfied the adjustment will be promptly 
paid after confirmation. 
Thanking you for the interview accorded me, I remain, 
Very respectfully yours, 
H. W. DOUTY, 
R. Est. Agt.”’ 


The letter from the State Board of Assessors referred to is as 
follows : 


“STATE BOARD OF ASSESSORS, 


TRENTON, N. J., Oct. 24th, 1887. 
H. W. Dovury, 


Real Estate Agent, C. R. R. of N’ J. 

Dear Sir :—I hereby certify that the State Board of Assessors 
have valued and assessed a certain tract of land belonging to 
the Central R. R. of N. J. in the taxing district of the Citv of 
Elizabeth, and used for railroad purposes, described as follows : 

‘* Excess in width between Jefferson and Broad streets.”’ 


Area 4.36 acres. mr 
Valuation for 1884, __. ; $43,600 
Valuation for 1885, , , : 60,000 
Valuation for 1886, ; , 50,000 


The Central R. R. Co. of N. J. having paid all taxes levied 
by this Board, the above named taxing district will receive its 
.. proportion of the above tax for said years; in fact, I have been 
i informed by the State Comptroller that said taxing district has 
| already received the allotment due from the above named 
property. 

If this property has been assessed by the local authorities, it 

is a duplicate assessment and should be cancelled. 


(Sgd,) JOHN T. VAN CLEEF, 


Secretary.’ 


o oe > a 


’ 


And deponent further saith that the sum of twelve hundred 
and thirty dollars, mentioned in said letter of October twenty- 
sixth, eighteen hundred and eighty-seven, was deducted by the 
Commissioners of Adjustment according to the request con- 
tained therein, and the report containing the proceedings of the 
said commissioners relating to said land, and all other reports 
of the proceedings of the said commissioners relating to land of 
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the said railroad company, were confirmed by the Circuit 
Court of the County of Union, after notice given as directed by 
said court, without objection by or on behalf of the said rail- 
road company. 
LOUIS QUIEN. 

Sworn and subscribed before me, 

at Elizabeth, New Jersey, this | 

7th day of February, 1890. 

[L. s.] HOWARD RICHARDS, 
United States Commissioner. 


a 


, 


=~ 


| 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LITTLE, Receiver of the Central 
Railroad Company of New Jersey, 
Plaintiff in Error ; 
vs. - Affidavit. 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and the City or ELiz- 
ABETH, 


Defendants in Error. 


UNITED STATES OF AMERICA, |} 


» § 


District of New Jersey, ) 


John W. Whelan, being duly sworn on his oath, saith that 
he resides in the City of Elizabeth, New Jersey ; that he is City 
Treasurer of the City of Elizabeth, and has held that office for 
seven years last past continuously ; that by virtue of said office 
deponent is charged with the duty of receiving all taxes levied 
and collected in the said city; that during the year eighteen 
hundred and eighty-seven, the Commissioners of Adjustment 
appointed in and for said city by the Circuit Court of the 
County of Union, under chapter one hundred and t,elve of the 
laws of the said State, passed in the year eighteen hundred and 
eighty-six, revised, adjusted and reassessed all claims of the 
said City against the property of the Central Railroad Com- 
pany of New Jersey therein; that the amount reassessed by 
said commissioners for and on account of all of the claims of 
said city was the sum of thirty-three thousand seven hundred 
and seventy-nine dollars and eighteen cents, which was much 
less than the amount originally claimed by the said city against 
the property of said company ; that the entire amount so fixed 
by the said Commissioners of Adjustment has been paid by the 
said railroad company, the payment thereof having been made 
as follows: On August ninth, eighteen hundred and eighty- 


seven, six dollars and eighty-nine cents; on October eight in 


said year, twenty-eight thousand eight hundred and twenty 
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dollars and forty-five cents; on November third in said year, 
the sum of two dollars and thirty cents; and on June thir- 
teenth, eighteen hundred and eighty-eight, the sum of four 
thousand nine hundred and forty-one dollars and fifty-four 
cents ; that all of said payments were made before interest began 
to accrue on the same after the adjustment and reassessment 
aforesaid ; that no proceedings were taken by the said city by 
warrant or otherwise to compel payment of said taxes or any 
part thereof, and no proceedings to compel payment could have 
been taken by the city until the expiration of several months 
after the respective payments were in fact made ; that the Cen- 
tral Railroad Company at the present time does not owe any 
taxes to the City of Elizabeth, nor has the city any claim for 
taxes against any property of the said company in the city, 
nor has any officer of said city any such claim; that the Cen- 
tral Railroad Company is not now in the hands of or under the 
control of any receiver or receivers; that neither Henry S. Lit- 
tle, formerly receiver of said company, or any of his successors 
in the office of receiver of said company owe to the said city any 
taxes ; that at the time of making the payment of twenty-eight 
thousand eight hundred and twenty dollars and forty-five 
cents, Mr. H. W. Douty, the agent of the said company, who 
made the payment, stated to deponent that the adjustment of 
said claims for taxes as made by the said commissioners was 
satisfactory. 3 
| J. W. WHELAN. 
Sworn and subscribed before me, 
at Elizabeth, N. J., this 7th > 
day of February, 1890. 
[L. s.] HOWARD RICHARDS, 
(/nited States Commissioner. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LITTLE, Receiver of the Central 
Railroad Company of New Jersey, 
Plaintiff in Error ; 
vs. - Affidavit. 


SAMUEL D. BowrERs, Comptroller of the 
City of Elizabeth, and the Crry or Euiz- 


ABETH, 
Defendants in Error. 


UNITED STATES OF AMERICA, 
District of New Jersey, 


George C. Ludlow, being duly sworn on his oath, saith that 
he resides in the City of New Brunswick, New. Jersey ; that he 
was appointed a Commissioner of Adjustment in and for the 
City of Elizabeth, by the Circuit Court of the County of Union, 
on the eighteenth day of May, eighteen hundred and eighty- 
six, in pursuance of chapter one hundred and twelve of the 
laws passed by the Legislature of the State of New Jersey in 
said year, and still holds said office; that during the year 
eighteen hundred and eighty-seven deponent, together with 
Messrs. J. Williams Crane and Frederick L. Heidritter, the 
other Commissioners of Adjustment appointed by said court 
under said act, revised, adjusted and reassessed certain claims 
of the City of Elizabeth for taxes originally levied on the prop- 
erty of the said company therein in and for the years eighteen 
hundred and seventy-six to eighteen hundred and eighty-three 
inclusive ; that while the matter of said taxes was before the 
said Commissioners of Adjustment, H. W. Douty, Esq., real 
estate agent of said company, appeared before the said commis- 
sioners from tinie to time representing the said company and 
acting in its behalf as to the adjustment of said claims for 
taxes ; that at no time did the said Douty, or any one else on 
behalf of the said railroad company, make any objection to 
the right or power of the said commissioners to revise, adjust 
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and reassess the said taxes; that in the month of October, 
eighteen hundred and eighty-seven, the said Commissioners of 
Adjustment received a letter from the said Douty, a copy of 
which is set out in the affidavit of Louis Quien, this day made 
in the above stated cause, and which deponent has read. 


G. C. LUDLOW. 


Sworn and subscribed before me, — 
at Elizabeth, N.J., thisseventh - 
day of February, 1890. : 
[L. s.] HOWARD RICHARDS, 
United States Commissioner. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LITTLE, Receiver of the Central 
Railroad Company of New Jersey, 
Prosecutor and Plaintiff in Error; 
vS. Affidavit. 
SAMUEL D. Bowerrs, Comptroller of the 
City of Elizabeth, and the Crvy or Euiz- 
ABETH, 


Defendants in £3 ror. 


UNITED STATES OF AMERICA, } 
District of New Jersey, ( SS 


J. Williams Crane being duly sworn, on his oath saith that 
he resides in the Township of Union, Union County, New Jer- 
sey ; that he was appointed a Commissioner of Adjustment in 
and for the City of Elizabeth, by the Circuit Court of the 
County of Union, on the eighteenth day of May, eighteen hun- 
dred and eighty-six, in pursuance of chapter one hundred and 
twelve of the laws of said state passed in said year, and still 
holds said office; that during the year eighteen hundred and 
eighty-seven deponent, together with Messrs. George C. Lud- 
low and Frederick L. Heidritter, the other Commissioners of 
Adjustment appointed by said court under said act, revised, 
adjusted and reassessed certain claims of the City of Elizabeth, 
for taxes originally levied on the property of said company 
therein, in and for the years eighteen hundred and seventy-six 
to eighteen hundred and eighty-three inclusive ; that while the 
matter of said taxes was before the said Commissioners of 
Adjustment, H. W. Douty, Esq., real estate agent for the said 
company, appeared before the said commissioners from time to 
time, representing the said company, and acting in its behalf as 
to 'the adjustment of said claims tor taxes ; that at no time did 
the said Douty, or any one else on behalf of said railroad com- 
pany, make any objection to the right or power of the said 
commissioners to revise, adjust and reassess the said taxes ; 
that in the month of October, eighteen hundred and eighty- 


1s 


seven, the said Commissioners of Adjustment received a letter 
from the said Douty, a copy of which is set out in the affidavit 
of Louis Quien, this day made in the above stated cause, and 
which deponent has read. 


J. WILLIAMS CRANE. 
Sworn and subscribed before me, 
at Elizabeth, N. J., this seventh 
day of February, 1890. 
[L. s.] HOWARD RICHARDS, 
l/nited States Commissioner. 
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IN THE SUPREME COURT OF 


“IE UNITED STATES. 


THE STATE, 

HENRY S. LITTLE, Receiver of the Central 
Railroad Company of New Jersey, 

Plaintiff in Error; 

~ » Affidavit. 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and the City or E.iz- 
ABETH, 


Defendants in Error. 
UNITED STATES OF AMERICA, 
District of New Jersey, 


Frederick L. Heidritter, being duly sworn on his oath, saith 
that he resides in the City of Elizabeth, New Jersey ; that he 
was appointed a Commissioner of Adjustment in and for the 
City of Elizabeth, by the Circuit Court of the°County of Union, 
on the twentieth day of November, eighteen hundred and 
eighty-six, in pursuance of chapter one hundred and twelve of 
the laws of said state passed in said vear, and still holds said 
office ; that during the year eighteen hundred and eighty-seven 
deponent, together with Messrs. George C. Ludlow and J. Wil- 
liams Crane, the other Commissioners of Adjustment appointed 
by said court under said act, revised, adjusted and reassessed 
certain claims of the City of Elizabeth, for taxes originally 
levied on the property of said company therein, in and for the 
years eighteen hundred and seventy-six to eighteen hundred 
and eighty-three inclusive ; that while the matter of said taxes 
was before the said Commissioners of Adjustment, H. W. 
Douty, Esq., real estate agent for the said company, appeared 
before the said commissioners from time to time, representing 
the said company, and acting on its behalf as to the adjustment 
of said claims for taxes ; that at no time did the said Douty, or 
any one else on behalf of said railroad company, make any ob- 
jection to the right or power of the said commissioners to 
revise, adjust and reassess the said taxes; that in the month of 
October, eighteen hundred and eighty-seven, the said Commis- 
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sioners of Adjustment received a letter from the said Douty, a 
copy of which is set out in the affidavit of Louis Quien, this 
day made in the above stated cause, and which deponent has 


read. 
FREDERICK L. HEIDRITTER. 
Sworn and subscribed before me, ) 
at Elizabeth, N.J., thisseventh ~ 
day of February, 1890. J 
[L. s.] HOWARD RICHARDS, 
United States Commissioner. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 

HENRY S. LITTr_e, Receiver of the Central 
Railroad Company of New Jersey, 

Plaintiff in Error; 

vs. Affidavit. 


SAMUEL D. Bowers, Comptroller of the 
City of Elizabeth, and the Crry or Euiz- 


| \ ABETH, ) 
Defendants in Error. 


nf UNITED STATES OF AMERICA, } 
i » SS: 
District of New Jersey, ) 


) 

. Frank Bergen, being duly sworn on his oath, saith that he 

Hi i is City Attorney of the City of Elizabeth, and has held that 
| office for more than nine years last past ; that he appeared for 
é : ! the defendants in error in the above stated cause in the litiga- 


| tion in the courts of the State of New Jersey ; that on the 
eighth day of September, eighteen hundred and eighty-six, the 
costs of the above cause, which had accrued in the said state 
courts were paid to deponent in full, by John S. Kennedy and 
Joseph S. Harris, who were at that time receivers of the Cen- 
tral Railroad Company of New Jersey. 


FRANK BERGEN. 


Sworn and subscribed before me, | 
at Elizabeth, N. J., thisseventh > 
day of February, 1890. ) 
[L. Ss. ] HOWARD RICHARDS, 
l/nited States Commissioner. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


‘ 


THE STATE, 
HENRY S. Lirr_k, Receiver of the Central 


Railroad Company of New Jersey, 
Plaintiff in Ei ror; 
US. - Affidavit. 
SAMUEL D. BowERs, Comptroller of the 
City of Elizabeth, and the City oF E.iz- 


ABETH, 
Defendants in Error. 


UNITED STATES OF AMERICA, 
District of New Jersey, ait 

John J. Toffey, being duly sworn on his oath, saith that he 
is the Treasurer of the State of New Jersey, and has held that 
office from January twentieth, eighteen hundred and eighty-five, 
to the present time ; that- he is the person and officer charged 
by law with the duty of receiving payment of the taxes im- 
posed, assessed and levied upon the property and franchises of 
the railroad corporations chartered by and operating railroads 
in the State of New Jersey ; that taxes were duly. assessed and 
levied upon the property and franchises of the Central Railroad 
Company of New Jersey, pursuant to the provisions of the act 
of the legislature of April roth, 1884, in and for the years 
eighteen hundred and eighty-four, eighteen hundred and 
eighty-five, eighteen hundred and eighty-six, eighteen hundred 
and eighty-seven and eightcen hundred and eighty-eight; and 
that the said, the Central Railroad Company of New Jersey 
has duly paid to this deponent the taxes so assessed and levied 
upon its property and franchises, for each of the years afore- 
said, and that at the time of making said payments, or at any 
other time, the said company did not make or file with this 
deponent any protest against said payment, or any clajm to 


exemption from such taxes. JOHN J. TOFFEY. 
Sworn to and subscribed this 7th | \ 
day of February, A. D. 1890, /- 
at Jersey City, before me, 5. 
[u. s.] IsAAcC ROMAINE, 


U. S. Commissioner Dist. of N. J. 
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IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 

HENRY S. LIrr_eE, Receiver of the Central 
Railroad Company of New Jersey, 

Plaintiff in Error; 

™ - Affidavit. 

SAMUEL D. Bowers, Comptroller of the 


City of Elizabeth, and the City or ELiz- 


ABETH, 
Defendants in Error. 


UNITED STATES OF AMERICA, i 
District of New Jersey, j 
Edward J. Anderson, being duly sworn on his oath, saith 
that he is comptroller of the State of New Jersey, and has held 
that office for more than six years last past continuously ; that 


SS. 


he is the person and officer who, by law, is charged with the 
duty of auditing and collecting the taxes impv&ed, assessed and 
levied upon the property and franchises of the railroad corpor- 
ations chartered by and 0} °rating railroads in the State of New 
Jersey ; that taxes were duly assessed and levied upon the 
property and franchises of the Central Railroad Company of 
New Jersey, pursuant to the provisions of the act of the legis- 
lature of April roth, 1884, in and for the years eighteen hun- 
dred and eighty-four, eighteen hundred and eighty-five, 
eighteen hundred and eighty-six, eighteen hundred and eighty- 
seven, and eighteen hundred and eighty-eight, and that the 
said Central Railroad Company of New Jersey has duly paid 
the taxes so assessed and levied upon its property and fran- 
chises for each of the years aforesaid, and that at the time of 
making said payments, or at any other time, the said company 
did not submit to or file with this deponent any protest against 
such payment, or any claim to exemption from such tax. 
| k. J. ANDERSON. 

Sworn to and subscribed before me, ) 

at Trenton, in said district, this \ 
6th day of February, A. D. 1890. } 

LEwIs W. Scorr, 

U. S. Circuit Court Commissioner, District of New Jersey 


IN THE SUPREME COURT OF THE UNITED STATES. 


THE STATE, 
HENRY S. LITTLE, Receiver of the Central 


‘Railroad Company of New Jersey, 


Plaintiff in Error; ~ 
L Affidavit of 


vs. 
Service. 


- SAMUEL D. BoweERs, Comptroller of the 
City of Elizabeth, and the City or E.iz- 


ABETH, | 
Defendants in Error. 


} 


UNITED STATES OF AMERICA, 
ears SS: 
District of New Jersey, 


Albert B, Carlton being duly sworn, on his oath saith that 
he served true copies of the foregoing notice, motion, brief and 
affidavits on George R. Kaercher, Attorney for the Plaintiff in 
Error in the above stated cause, at his office, number two hun- 
dred and twenty-seven South Fourth street, in the City of Phil- 
adelphia, Pennsylvania, on the eighth day of February, 
eigtheen hundred.and ninety, personally. 

A. B. CARLTON. 
Sworn and subscribed before me, | 

this eighth day of February, » 

1890, at Elizabeth, New Jersey. | 

- [L. s.J ; HOWARD RICHARDS, 

United States Commissioner. 


‘*Endorsed. In the Supreme Court of the United States. The 
State, Henry S. Little, Receiver of the C. R. R. of N. J., 
Plaintiff in Error, vs. Samuel D. Bowers, Comptroller of the 
City of Elizabeth, et al., Defendants in Error. Notice, Motion, 
Brief and Affidavits. Frank Bergen, for Defendants in Error.’’ 


